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Introduction 

Beardless  of  the  question  of  their  worth,  the  writer  has  col- 
lected original  prints  of  certain  of  his  papers  and  addresses 
delivered  mjostly  during  the  past  ten  yeairs,  for  binding  in  a 
limited  number  of  sets.  The  constant  demand  for  copies  of 
some  of  these  productions  seems  to  warrant  this  presentation, 
so  far  as  the  limited  number  of  copies  on  hand  would  admit, 
for  the  use  of  reference  libraries. 

Most  of  these  papers  and  addresses  were  produced  in  1911- 
1917.  The  reports  and  addresses  upon  Judicial  Becall  and 
Socialism  were  a  part  of  the  work  of  the  writer  in  his  capacity  as 
Chairman  of  the  American  Bar  Association  Committee  to  Op- 
pose Judicial  Recall,  which  position  he  has  occupied  since  the 
year  1912.  The  discussions  upon  the  subject  of  Minimum 
Wage  and  Price  Maintenance  were  in  connection  with  his  pro- 
fessional work  in  the  State  and  Federal  Courts  upon  those 
questions.  The  discussions  upon  Uniform  State  Laws  are  in 
the  form  of  reports  made  as  Chairman  of  the  Minnesota  State 
Board  of  Commissioners  on  Uniform  State  Laws.  The  dis- 
cussion of  the  proposition  to  establish^  a  three  years'  course  for 
the  d^ree  of  A.  B.  at  Harvard,  was  in  connection  with  his  po- 
siti(m  as  Chainmtan  of  the  committee  on  that  question  appoint- 
ed by  the  Associated  Harvard  Clubs.  Some  peculiar  phases 
of  the  presidential  campaign  of  1912,  provoked  the  letter  to 
the  Wilson  Collie  League,  concerning  the  menace  of  Roose- 
velt, which  letter  had  a  very  wide  circulation  in  the  public 
press. 


The  discussions  upon  Water  Bights  and  Water  Powers  were 
made  in  connection  with  his  general  study  of  that  subject^  and 
in  connection  with  his  law  practice.  These  Water  Bights  and 
Water  Power  discu^ons  include  general  discussions  before 
scientific  associations,  and  various  presentations  (beginning 
with  the  year  1911)  of  the  question  of  State  and  Federal  Con- 
trol of  Water  Powers  before  Committees  of  State  Legislatures 
and  before  Federal  Commissioners  and  Committees  of  the  Con- 
gress. 

All  these  papers  are  combined  in  two  volumes,  Volume  I 
comprising  all  the  above-named  discussions  except  those  con- 
cerning Water  Eights  and  Water  Powers,  the  latter  compris- 
ing Volume  II. 

For  convenience  there  has  been  inserted  in  each  volume  a 
Synopsis  of  Contents,  with  references  to  the  various  papers 
by  the  numbers  with  which  those  papers  are  respectively  mark- 
ed. As  to  some  of  the  papers  there  is  lack  of  supply  sufficient 
to  include  all  in  each  set ;  but  such  omtissions,  if  made  in  any 
volume,  are  indicated. 

Certain  cartoons  and  j)ersonal  likenesses  and  biographies 
have  been  included,  which  fact  is  repugnant  to  the  sense  of  deli- 
cacy of  the  writer,  as  it  may  be  to  others.  However,  they  are 
part  of  the  history  of  the  work  represented,  in  connection  with 
which  they  were  published  solely  on  the  initiative  of  others 
than  the  writer. 

BOME  a.  BBOWN. 

Minneapolis,  Minnesota, 

December  1,  1917. 
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THE  LAW  OF  WATERS 


Sirnopns  of  Lectures  at  Law  School  of  University  of  Minnesota 
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(Note:  Citation  of  csms  is  oonfined  to  leading  cases  on  the  different  points 
with  peiiieiiler  ra^ud  to  Minnesota  end  North  Dakota  cases.  Only 
is  ejwepUowal  cases  is  the  citation  of  a  case  repeated  In  this  sfnopsis,  although 
ft  any  hear  upon  other  pointathan  ihe  one  under  which  it  is  citod.) 


Introduetory. 

Importance  of  the  subject. 

Scope  of  the  discussion  here  made, — fresh  water, 
streams  and  lakes. 

THE  LAW  OF  RIPARIAN  RIGHTS. 

Bights  in  lakes  and  streams. 

Waters  as  (1)  public  and  (2)  private. 
Ownership  in    bed, —  jus   publicum   and   jus 

privatum. 
As  to  rights  in  water  itself^ — public  rights, — 

private  rights. 
Distinction  between  common  law  rule  and  rule 

in  U.  S. 

1  Blackstone's  Commentaries,  263 ;  Hale, 
De  Jure  Maris,  ch.  6;  Gould  on  Waters, 
Sec.  246;  Angel]  Water  Courses,  Sec.  542; 


The  Genessee  Chief,  12  How.  443;  The 
Montello  Cases,  11  Wall.  411,  20  Wall. 
430;  Century  Dictionary,  word  "Naviga- 
ble''; Lamprey  v.  State,  52  Minn.  181; 
Barney  v.  Keokuk,  94  U.  8.  324 ;  Oreen  Bay 
Canal  Co.  v^  Kaukauna  W.  P.  Co.,  (Wis.) 
61  N.  W.  Rep.,  1121 ;  Bradshaw  v.  Mill  Co., 
52  Minn.  59;  Att'y  Gen'l  v.  Ry.  Co.,  12  C. 
E.  Green  (N.  J.)  1,  same  case,  12  C.  E. 
Green  631 ;  III.  Cent.  R.  R.  Co.  v.  Illinois,  146 
U.  S.  453 ;  Union  Depot  Co.  v.  Brunswick,  31 
Minn.  297;  Hanford  v.  Ry.  Co.,  43  Minn. 
112;  Smith  v.  Rochester,  92  N.  Y.  463; 
Sweet  V.  Syracuse,  129  N.  Y.  316;  Saunders 
V.  R.  R.  Co.,  144  N.  Y.  75;  Coxe  v.  State,  39 
N.  E.  Rep.  (N.  Y.)  4:00;  Kaukauna  W.  R.  Co. 
V.  Green  Bay  Canal  Co.,  142  U.  8.  254; 
Commrs.  v.  Kempshall,  26  Wend.  404 ;  Rum- 
sey  V.  R.  R.  Co.,  133  N.  Y.  79;  Garwood  v. 
Ry.  Co.,  83  N.  Y.  400;  Bridge  Co.  v.  Paige, 
83  N.  Y.  178;  Walker  v.  Board  Public 
Works,  16  Ohio,  540;  Schurmeier  v.  Ry.  Co., 
10  Minn.  82 ;  Ry.  Co.  v.  Schurmeier,  7  Wall. 
272;  Yates  v.  Milwaukee,  10  Wall.  497; 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166; 
Foster  v.  Bank,  57  Vt  128;  Eaton  v.  R.  R. 
Co.,  51  N.  H.  504 ;  Ten  Eyck  v.  Canal  Co.,  18 
N.  J.  L.  200 ;  Canal  Co.  v.  Jersey  City,  26  N. 
J.  Eq.  294 ;  Lyon  v.  Fishmongers  Co.,  I  L.  R. 
App.  Gas.  662;  No.  Shore  Ry.  Co.  v.  Pion, 
14  L.  R.  App.  Cases  612;  Morrill  v.  St.  A.  F. 
W.  Co.,  26  Minn.  222;  Wait  v.  May,  48  Minn. 
453;  Myers  v.  St.  Louis,  8  Mo.  App.  266; 
Cooley  Const.  Limitations,  p.  691. 

The  title  and  rights  in  the  bed  of  navigable  fresh 
waters  are  fixed  by  the  law  of  the  respective  states. 

Water  Co.  v.  Water  Board,  168  U.  8.  358- 
365 ;  Barney  v.  Keokuk,  94  U.  8.  324 ;  Paeker 
V.  Bird,  137  U.  8.  661;  Hardin  v.  Jordan, 
140  U.  8.  371. 


The  common  law  rule  (private  ownership  of 
bed)  18  followed  in  the  states  of  Conn.,  Del.,  Ga., 
111.,  Ky.,  Maine,  Maryland,  Mass.,  Mich.,  Miss.,  N. 
H.,  N.  J.,  N.  Y.,  Ohio,  So.  Car.,  and  Wis. ;  but  pub- 
lic ownership  in  other  states. 

Farnham  on  Waters,  Ch.  4,  Sec?.  50. 

Rule  in  Minnesota. 

Marrill  t\  8t.  A.  F.  W.  P.  Co.,  26  Minn. 
222 ;  State  v.  Minneapolis  Mill  Co.,  26  Minn. 
229;  Water  Power  Co.  v.  St.  Paul  Water 
Board,  56  Minn.  485;  Hanford  v.  Ri/,  Co., 
43  Minn.  112;  St.  A.  F.  W.  P.  Co.  v.  City,  41 
Minn.  270;  In  re  Lajce  Minnetonka  Improve- 
ments, 56  Minn.  513 ;  Minn.  Loan  d  Tr.  Co. 
V.  St.  A.  F.  W.  P.  Co.,  82  Minn.  505. 

Rule  in  North  Dakota. 

Bigelow  v.  Draper,  6  N.  D.  152. 

Exceptions  in  the  United  States. 
As  to  ownership  of  bed. 

Great  Ponds  in  Massachusetts  and  Maine. 

Watuppa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  548;  also  134  Mass.  267;  3  Harvard 
Law  Review,  1. 

Certain  rivers  in  Pennsylvania. 

Rundle  v.  Canal  Co.,  14  How.  80;  1  Wall. 
Jr.  275;  Monongahela  Nav.  Co.  v.  Coons,  6 
W.  &  S.  101 ;  Shrunk  v.  Schuykill  Nav.  Co. 
14  S.  &  R.  71;  Canal  Co.  v.  Wright,  9  W.  & 
S.  9;  McKean  v.  Canal  Co.,  49  Pa.  St.,  424 
Philadelphia  v.  Collins,  68  Pa.  St.  107 
Philadelphia  v.  Qilmurtin,  71  Pa.  St.  140 
Fulmer  v.  Williams,  122  Pa,  St.  191 ;  Wil 
liams  V.  Fulmer,  151  Pa.  St.  405. 


Mohawk  and  Hudson  Rivers  in  New  York. 

Gould  V.  m  R.  Co,,  6  N.  Y.  522 ;  People  v. 
Canal  Appraisers,  33  N.  Y.  461;  Crill  t?. 
City  of  Rome,  47  How.  Pr.  398;  People  v. 
Tibhets,  19  N.  Y.  523. 

But  see  later  New  York  rule. 

Smith  V.  Rochester,  92  N.  Y.  463;  Rumsey 
V.  R.  R.,  133  N.  Y.  79 ;  Brookhaven  v.  Smith, 
188  N.  Y.  74. 

The  riparian  owner  has  no  right  as  such  to  oper- 
ate a  ferry  as  against  a  statute  requiring  a  fran- 
chise; and  such  statutory  franchise  may  be  exclu- 
sive. 

Patterson  v.  Wollman,  5  N.  Dak.  608. 

U.  S.  statutes  of  1890  (26  Stat.  454,  c.  907),  con- 
strued to  prevent  obstructions  in  Red  River  of  the 
North,  although  caused  indirectly  by  weight  of  fill- 
ing on  upland. 

N.  P.  Ry.  Co.  V.  17.  S.,  104  Fed.  691. 

A  waterway  established  by  public  authority  for 
public  use,  connecting  navigable  lakes  and  public 
ground,  has  the  same  status  as  a  natural  water- 
way or  a  landway,  and  if  opened  up  and  constructed 
under  a  pre-existing  railway  right  of  way,  the  rail- 
way company  must  construct  and  maintain  the 
necessary  bridge  for  its  tracks. 

O.  M.  &  St.  P.  Ry.  Co.  V.  City  of  Mitme- 
apolis,  133  N.  W.  169  (pending  on  Writ  of 
Error  to  U.  S.  Sup.  Ct). 

The  common  right  of  all  persons  to  enjoy  the  use 
of  public  waters  for  the  ordinary  purposes  of  life, 


Buch  as  boating,  fishisg,  recreation^  domestic  and 
individual  uses,  includes  the  right  to  take  ice  there- 
from ;  but  does  not  include  the  right  to  take  ice  for 
commercial  purposes  in  large  quantities  to  the  in- 
jury of  riparian  owners. 

Sanborn  v.  PeopWa  Ice  Co,,  82  Minu.  43. 

TBOE  LAW  OP  APPROPMATION. 

THB  ULW  OF  BIPARIAN  BIGHTS  AS  AFFECTED  BY  THE 
LAW  OF  BIGHTS  BY  PBIOB  APPBOPBIATION  IN  STATES 
WBST  OF  THOSE  TOUGHED  BY  THB  MISSISSIPPI  BIVEB. 

Origin  and  nature  of  the  law  of  appropriation. 

Act  of  Congress  of  July  26,  1866,  ch.  262, 
Sec.  9, 14  Stat.  253,— U.  S.  Comp.  Stat.  1901, 
p.  1437;  Act  March  3, 1877,  ch.  107, 19  Stat. 
377;  Act  March  3,  1891,  ch.  561,  Sec.  18, 
26  Stat.  1095;  also  Act  of  June  17, 1902,  Sec. 
8,  32  Stat.  388;  Parnham  on  "Waters  and 
Water  Bights,"  Oh.  22;  Wiel  on  "Water 
Bights  in  tiie  western  states,"  ch.  1 ;  Black's 
Pomeroy  "Water  Bights,"  Sec.  15 ;  Gould  on 
Waters",  ch.  VII. 

The  common  law  rule  of  riparian  rights  rejected 

and  the  rule  of  rights  by  prior  appropriation  estab- 

liabed  in  sev^i  states:  Arizona,  Colorado,  Idaho, 

New  Mexico,  Nevada,  Utah  and  Wyoming. 

Boquillas,  etc.,  Co.  v.  Curtis,  (Ariz.)  89 
Pac.  504, 213  U.  S.  339 ;  Land  &  Canal  Co.  v. 
Ditch  Co.,  18  C5olo.  1 ;  Kansas  i\  Colo.,  206 
U.  S.  46 ;  Wilterding  v.  Green,  4  Idaho,  773 ; 
Boise,  etc.  Co.  v.  Stewart,  10  Idaho,  38;  17. 
8.  V.  Rio  Grande  Co.,  9  N.  Mex.  303,  174  U. 
S.  706;  Albuquerque,  etc.  Co.  v.  Gutierrez, 
10  N.  Mex,  177, 188  U.  S.  545 ;  Reno,  etc.  Co. 


V.  Stevenson,  20  Nev.  269 ;  Bliss  v.  Orayson, 
24  Nev.  422;  Stowell  v.  Johnson,  7  Utah, 
215;  Moyer  v.  Preston,  6  Wyo.  308;  Farm 
Inv.  Co.  Vi.  Carpenter,  9  Wyo.  110. 

The  law  of  riparian  rights  upheld,  modified  only 
by  appropriation  rights  vested  before  lands  in  ques- 
tion passed  to  private  ownership, — in  eleven  states : 
Alaska  (?),  California,  Kansas,  Montana,  Nebras- 
ka, North  Dakota,  Oklahoma,  Oregon,  South  Da- 
kota, Texas  (?)  and  Washington. 

Ketchikan,  etc.  Co.  v.  Citizens,  etc.  Co.,  2 
Alaska,  120;  but  see  McFarland  v.  The  A.  P. 
Co.,  3  Alaska,  308 ;  Lux  v.  Haggin,  69  Calif. 
255  (leading  case);  Clark  v.  Allaman,  71 
Kansas  206;  Smith  v.  Denniff,  24  Mont.  20; 
Prentiss  r.  McKay,  38  Mont.  114;  Crawford 
V.  Hathatvay,  67  Neb.  325 ;  Bigelow  v.  Drap- 
er, 6  N.  Dak.  152;  Chicago,  etc.  Ry.  Co.  v. 
Groves,  20  Okla,  101 ;  Carson  v.  Centner,  33 
Ore.  512 ;  Lone  Tree  D.  Co.  v.  Cyclone  D.  Co., 
15  S.  Dak.  519 ;  Stenger  v.  Thrap,  17  8.  Dak. 
13 ;  McOhee,  etc.  Co.  v.  Hudson,  85  Tex.  587 ; 
but  a  different  rule  in  Texas  for  arid  and 
non-arid  lands,  Barrett  v.  Metcalf,  12  Tex. 
Civ.  App.  247;  Hall  v.  Carter,  33  Tex.  Civ. 
App.  230 ;  Benton  v.  Johncox,  17  Wash.  277 ; 
Isaacs  V.  Barber,  10  Wash.  124,  30  L.  R.  A. 
665,  note. 

These  varying  rules  of  property  rights  of  the 
riparian  owners  or  of  appropriators  are  upheld  by 
the  Federal  Courts  by  enforcing  as  to  each  state 
the  local  law  of  such  state,  under  the  principle  of 
the  decision  in. 

Water  Co.  v.  Water  Board,  168  U.  S.  358. 
See  U.  S.  Cases  cited  above,  also  Sturr  v. 
Beck,  6  Dak.  71,  133  U.  S.  541. 


The  rule  in  North  Dakota. 

North  Dakota  Constitution,  Article  17, 
Sec.  210, — ^**A11  streams  ♦  ♦  ♦  property  of 
the  state  for  mining,  irrigation  and  manu- 
facturing purposes." 

Revised  Codes  N.  Dak.,  Sec.  4809,— All 
navigable  rivers  are  public  highways.  Fee 
title  on  navigable  streams  and  lakes  extends 
to  low  water  mark.  Opposite  owners  on  non- 
navigable  stream  have  common  rights  in 
stream  and  bed. 

Revised  Codes  N.  Dak.,  Sec.  4798,— Use  of 
streams  belongs  to  riparian  owner. 

Revised  Code  N.  Dak.,  Sec.  7604-7685,— 
Irrigation  statutes. 

These  Constitutional  and  statutory  pro- 
visions could  not  and  did  not  ^^divest  the 
rights  of  riparian  owners  in  the  waters  and 
bed  of  all  natural  water  courses  in  the  state," 
under  the  common  law  of  riparian  rights  "in- 
forced  in  the  Territory  of  Dakota  at  the 
time  of  the  adoption  of  the  constitution." 
Private  riparian  rights,  as  defined  by  the 
common  law,  vest,  subject  to  the  previously 
acquired  rights  under  the  law  of  rights  by 
prior  appropriation,  but  are  not  subject  to 
destruction  or  impairment  by  appropriations 
made  subsequent  to  the  vesting  of  the  private 
riparian  right. 

Bigelow  v.  Draper,  6  N.  Dak.  152 ;  Siurr 
V.  Beck,  6  Dak.  71,  133  U.  S.  541. 


8 

The  riparian  right  vests  at  the  very  inception  of 
the  riparian  title,^ — ^that  is  from  the  date  of  oc- 
cupancy. 

Sturr  V.  Beck,  6  Dak.  71,  133  U.  S.  541; 
Benton  v.  Johncox,  17  Wash.  277 ;  Ditch  C(K 
V.  Ditch  Co.,  15  S.  D.  519. 

In  states  touched  by  the  Mississippi  river  and 
all  states  East  of  that  line,  the  law  of  rights  by 
prior  appropriation  has  been  repudiated. 

The  western  law  of  appropriation  in  lieu  of 
riparian  rights  has  been  urged  in  several  states, 
but  has  been  refused  recognition. 

R,  R.  R.  Mills  V.  Wright,  30  Minn.  249; 
Huber  v.  Merkel,  117  Wis.  355;  Druley  v. 
Adam,  102  111.  202. 

A  developed  water  power,  however,  has  certain 
priorities  over  subsequently  developed  water  pow- 
ers,— what  constitutes  "development". 

Miller  v.  Troost,  14  Minn.  365. 

The  law  of  appropriation  does  not  apply  to  sub- 
terranian  percolating  waters.  The  land  owner  owns 
water  standing  thereon  or  flowing  over  or  under  its 
surface,  not  forming  a  definite  stream. 

Revised  Codes,  N.  D.,  Sec.  4798 ;  D.  C.  R. 
Co.  V.  Barker,  14  S.  Dak.  558. 


9  ,  . 

THE  LAW  OF  REASONABLE  USE. 

Ancient  Sources  of  the  Law  of  Waters. 

**I  did  not  repel  or  set  back  the  waters ;  I  did  not 
turn  aside  the  flowing  of  a  canal."  •  •  •  "i  did  not 
soil  the  water," 

Ch.  125,  Egyptian  "Book  of  the  Dead." 
Ezekiel  XXXIV,  18  and  19. 

The  right  of  usufruct,  as  established  by  the  civil 
law,  also  common  law  of  England  and  of  this  coun- 
try. 

'^8ic  enim  debere  quern  meliorem  agrum  suum 

facere  ne  vicini  deteriorem  faciaV 
^^Aqua    currit   et   debet   currere   ut   currere 

solebaV^ 
^^8ic  utere  tuo,  ut  alienum  non  laedaa/^ 
'^De  minimis  non  curat  lexJ^ 
^^Damnum  absque  injuria/^ 

Just.  Inst.  II,  1,  Sec.  1,  2 ;  Hale,  De  Jure 

Maris,  Ch.  6;  2  Blackstone's  Ck)mm.  18;  3 

Kent's  C!omm.  439. 

What  is  a  "water  course"? 

Bryne  v.  Ry.  Co.,  38  Minn.  212;  Rev. 
Codes  N.  Dak.,  Sec.  4798;  Laws  N.  Dak.  1907, 
ch.  271;  D.  Township  v.  L,  Township,  (N. 
Dak.)  133  N.  W.  52. 

Bights  of  riparian  owners  to  develop  and  main- 
tain water  power. 

Rights  in  general  on  private  streams. 

Red  River  Roller  Mills  v.  Wright,  30 
Minn.  250 ;  Pinney  v.  Ijuce,  44  Minn.  369. 

Rights  in  general  on  public  streams. 

Act  of  Congress  of  Mar.  3,  1899,  6  Fed. 
Stat.  Ann.  805;  Morrill  v,  St.  A.  F.  W.  P. 
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Co.y  26  Minn.  222,  and  other  cages  as  to  Mis- 
sissippi River  above  cited;  Minn.  Canal  d 
Power  Go.  v.  Koochiching  Co.,  97  Minn.  429 ; 
Minn.  Canal  &  Power  Co.  v.  Pratt,  101  Minn. 
197;  Hoxie  v.  Hoxie,  38  Mich.  77;  Dumont 
V.  Kellogg,  29  Mich.  423 ;  Elliot  v.  R.  R.  Co., 
10  Gush.  193. 

Each  riparian  owner  is  entitled  to  the  full  bene- 
fit of  the  natural  fall  opposite  his  land  and  may 
make  local  diversions  for  use  of  power  if  he  returns 
the  water  so  that  it  can  be  used  without  substantial 
detriment  to  the  next  owner  below. 

M^Calmont  v.  Whitaker,  3  Bawle,  90; 
Drake  v.  Hamilton  Woolen  Co.,  99  Mass. 
574;  Canfield  v.  Andrew,  54  Vt  1;  Could 
V.  Boston  Duck  Co.,  13  Gray  450;  Cory  v. 
Daniels,  8  Mete.  477 ;  Hayes  v.  Waldron,  44 
N.  H.  584 ;  Norway  Plains  Co.  v.  Bradley,  52 
N.  H.  105;  Davis  v.  Getchell,  50  Me.  602; 
Mayor  v.  Appold,  42  Md.  456 ;  Piatt  v.  John- 
son, 15  Johns.  217;  Bullard  v.  MfgL  Co.,  77 
N.  Y.  529 ;  Rindge  v.  Sargeant,  64  N.  H.  294 ; 
Minn.  Loan  d  Tr.  Co.  v.  St.  A.  F.  W.  P.  Co., 
82  Minn.  505. 

The  "dog  in  the  manager"  case. 

Mason  v.  Cotton,  2  McCrary,  82. 

The  "Main  channel"  within  which  the  water  must 
be  returned  and  as  to  which  all  rights  are  determin- 
ed, is  the  channel  as  it  exists  at  the  "ordinary 
stage"  of  water. 

Bridge  Co.  v.  Duhuque  Co.,  55  la.  558; 
also  Michigan,  Vermont  and  Massachusetts 
cases  above  cited;  also  Pinney  v.  Luce,  44 
Minn.  371 ;  In  re  Minnetonka,  56  Minn.  513 ; 
see  also  Dorman  v.  Ames,  12  Minn.  451. 
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The  rule  as  between  opposite  riparian  owners. 

Pinney  v.  LucBy  44  Minn.  369 ;  Minn.  L.  & 
T.  Co.  V.  St.  A.  F.  W.  P.  Co.,  82  Minn.  505. 

As  to  rights  of  condemnation  by  water  power 

companies. 

Minn.  Canal  Co.  a  Koochiching  Co.,  97 
Minn.  429;  Minn.  Canal  Co.  v.  Pratt,  101 
Minn.  197. 

As  to  limits  of  rights  to  injunction  in  cases 
of  diversion,  back  flow,  etc.  Application  of  prin- 
ciples, ^'de  minimis  non  curat  lex^^  and  ^^damnum 
absque  injuria/^ — some  detriment  assumed.  Bights 
are  governed  by  the  law  of  "reasonable  use.'' 

Mimv.  L.  &  T.  Co.  v.  St.  A.  F.  W.  P.  Cd., 
82  Minn.  505,  and  cases  cited. 

Bight  of  reasonable  use  includes  not  only  domes- 
tic uses,  but  artificial  or  business  uses.  The  lat- 
ter includes  not  only  uses  for  power,  but  also  rea- 
sonable use  for  agricultural  purposes  including  ir- 
rigation. 

Eliott  V.  Pitt^urg  Ry.,  10  Cush.  193; 
Pierson  v.  Speyer,  178  N.  Y.  270 ;  Southern 
Cal.  etc.  Co.  v.  Wilshire,  144  Cal.  58;  Wiel 
on  "Water  Bights  in  Western  States"  Sec. 
298;  Angell  "Water  Courses",  Sec.  120. 

In  some  states  the  right  extends  to  the  use  of  all 
water  required  for  proper  irrigation  of  all  the  ripar- 
ian owner's  cultivable  riparian  land. 

Driskill  v.  ReVbe,  22  S.  Dak.  242,  and  s.  c. 
on  rehearing,  133  N.  W.  Bep.  246 ;  R.  L.  d 
Co.  Co.  V.  Read,  26  S.  Dak.  128  N.  W.  702 ; 
Ditch  Co.  V.  Ditch  Co.,  15  S.  Dak.  519. 
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But  see  decision,  (of  doubtful  soundness  in  a 
riparian -right  state) ,  denying  right  of  riparian  to 
appropriate  waters  for  irrigation, — without  permis- 
sion under  state  statutes  repudiating  riparian  right 
and  asserting  public  ownership  and  control  of  wa- 
ters of  running  streams. 

Kirk  V.  State  Board  of  Irrigation^  ( Neb. ) 
134  N.  W.  167. 

Water  cannot  be  set  back  so  that  at  the  natural 
and  ordinary  stage  the  upper  proprietor  will  be 
damaged. 

Non-navigable    streams    and     lakes, — "na- 
tural and  ordinary  stage"  defined. 

Dorman  v.  Ames,  12  Minn.  451;  Ames  v. 
Cannon  River  Mfg.  Co.,  27  Minn.  245. 

Navigable    streams    and    lakes, — "ordinary 
high  water  mark"  defined. 

In  re  Minnetonka,  56  Minn.  513 ;  State  v. 
District  Court,  83  Minn.  464 ;  McOee  v.  Hen- 
nepin Co.,  84  Minn.  472;  Tew  v.  Webster, 
103  Minn.  110 ;  Erdman  v.  WataJ),  112  Minn. 
175 ;  Stenhurg  v.  Blue  Earth  Co.,  112  Minn. 
117. 

As  to  prescriptive  rights. 
As  to  dams. 

Suxin  V.  Munch,  65  Minn.  500 ;  Simmons  v. 
Munch,  107  Minn.  370;  Tew  v.  Webster,  103 
Minn.  110;  Simons  u.  Munch,  115  Minn.  360. 

Bight  to  maintain  dam  includes  right  of 
flowage  caused  by  dam. 

Albee  v.  Hayden,  25  Minn.  267. 
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As  to  ponds. 


Kray  v.  Muggli,  84  Minn.  90;  cf.  City  of 
Albert  Lea  v.  Niehon,  80  Minn.  101 ;  Simons 
V.  Munch,  115  Minn.  360. 

As  to  opposite  owners. 

Pinney  v.  Luce,  44  Minn.  369. 

As  to  ditches. 

Baldwin  v.  Fisher,  110  Minn.  186. 

Water  power  is  a  part  of,  and  is  appurtenant  to, 
the  riparian  land.  It  is  a  part  of  the  real  estate 
and  must  be  assessed  for  taxation  purposes  as  such. 

State  i\  Mpls.  Mill.  Co.,  26  Minn.  229. 

Such  appurtenance  to  the  riparian  land  may  be 
detached  by  grant  and  attached  to  land  to  which  it 
is  not  naturally  appurtenant. 

St.  A.  F.  W.  P.  Co.  V.  Minneapolis,  41 
Minn.  270. 

Water  power  thus  detached  from  the  land  to 
which  it  was  originally  appurtenant  and  attached 
to  other  land,  as  by  a  proper  water  power  lease, 
can  be  used  by  the  grantee  or  lessee  only  on  the 
land  specified. 

Mpls.  Mill  Co.  V.  Hobart,  26  Minn.  37. 

The  law  of  reasonable  use  applied  as  between 
dam  owners  and  log  drivers  on  a  public  stream. 

Sprague  v.  Crookston  W[  W.  P.  d  L.  Co., 
91  Minn.  461. 
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CONSERVATION  vs.  CONFISCATION. 

Limitations  op  Federal  and  State  Control  of 

Water  Powers. 

[See  Argument  of  November  28,  1911,  Revised 
March  1,  1912,  before  the  National  Wa- 
terways Commission.] 

The  definition  of  "Natural  Resources"  does  not 
define  the  limitations  between  public  and  private 
rights.  Private  property  rights,  as  well  as  public 
rights,  may  exist  jure  naturae, — ^that  is,  for  the 
very  reason  that  they  pertain  to  a  "natural  re- 
source." The  question,  in  any  particular  case,  is, 
whether  a  natural  resource,  or  some  beneficial  use 
thereof,  is  or  is  not  appurtenant  to  certain  land. 
Water  power,  although  a  natural  resource,  is  gen- 
erally a  real  estate  appurtenance,  and  the  right  to 
the  beneficial  use  thereof  belongs,  jure  naturae,  to 
the  riparian  owner. 

Lyon  V.  Fishmongers  Co.,  1  L.  R.  App. 
Cas.  662 ;  Morrill  v.  8t.  A.  F.  W.  P.  Co.,  26 
Minn.  222,  228. 

Conservation. — ^The  reservation  for  public  benefit 
of  rights  and  resources  appurtenant  to  land,  not  al- 
ready passed  to  private  ownership. 

Confiscation. — The  appropriation  for  public  bene- 
fit of  rights  and  resources  appurtenant  to  land,  al- 
ready passed  to  private  ownership. 

The  rule  as  to  Federal  Control: — ^The  federal 
government  has  no  proprietary  interest,  but  a 
sovereign  power  of  control,  limited  to  the  power  to 
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preyent  unreasonable  interference  with  commerce, 
(nayigation)  in  nayigable  streams.  All  other  soy- 
ereign  rights  of  control  belong  to  the  states  and 
all  proprietary  rights  of  beneficial  nse  belong  to 
riparian  owners.  The  extent  of  the  proprietary 
right  in  any  state  is  goyerned  by  the  law  of  such . 
state. 

Water  Power  Co.  v.  Water  Board,  168  U. 
S.  358-365;  Vndon  Bridge  Co.  v.  V.  S.,  204, 
U.  S.  399 ;  Hobart  v.  Hall,  174  Fed.  Rep. 
433 ;  Hall  v.  Hohart,  108  C.  C.  A.  Eep.  348 ; 
V.  8.  V.  ChandlerDunhar  Co.,  209  U.  S. 
447 ;  People,  ex  rel,  etc.  v.  Smith  ( N.  Y. )  70 
App.  Diy.  543, 175  N.  Y.  469 ;  Kansas  v.  Colo- 
rado, 206  U.  8.  96;  17.  iSI.  v.  Rio  Grande  Co., 
174  U.  8.  690,  704-5;  Broder  v.  Water  Co., 
101  U.  8.  274  ;B.L.d  C.  Co.  v.  Curtiss,  213 
U.  8.  339. 

The  rule  as  to  8tate  Control: — ^A  state  has  no 
proprietary  interest  but  only  a  soyereign  power  of 
<!ontrol  to  protect  nayigation,  and,  subject  only  to 
this  limited  paramount  right  of  control,  the  ripar- 
ian owner  has  yested  property  right  to  the  beneficial 
use  of  the  bed  and  waters  of  streams,  which  cannot 
be  taken  away  or  diminished  without  compensation. 

Hanford  v.  R.  Co.,  43  Minn.  104;  Kretz- 
schmar  v.  Meehan,  74  Minn.  211 ;  Simons  v. 
Munch,  107  Minn.  370;  Crookston  Co.  v. 
Sprague,  91  Minn.  461 ;  Hohart  v.  Hall,  174 
Fed.  Bep.  433;  People  cu  Mould  (N.  Y.)  37 
App.  Diy.  35;  People,  ex  rel,  etc.,  v.  Smith, 
(N.  Y.)  70  App.  Diy.  543;  Sweet  v.  City  of 
Syracuse,  129  N.  Y.  335;  Smith  v.  Roches- 
ter, 92  N.  Y.  474 ;  State  ex  rel.  Wausau  Ry. 
Co.  V.  Bancroft,  Attorney  General  (Decid- 
ed January  30, 1912,  and  declaring  the  Wis- 
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consin  water  power  statute  of  1911  an 
unconstitutional  attempt  at  confiscation  of 
riparian  rights),  134  N.  W.  Rep.  330. 

These  riparian  rights  are  not  affected  or  diminish- 
ed, because  the  stream  in  question  constitutes  a 
boundary,  international  or  otherwise. 

V.  8.  V.  ChandlerDunhar  Co.,  209  U.  S. 
447 ;  People  ex  rel.  etc.  v.  Smith,  70  App.  Div. 
543,  affd.  175  N.  Y.  469. 

These  property  rights  of  a  riparian  to  the  bene- 
ficial use  of  a  bed  and  stream  are  the  same  whether 
the  title  to  the  bed  is  held  to  be  in  the  sovereign 
or  in  the  riparian, — the  difference  is  "more  specula- 
tive than  practical"  and  is  "immaterial". 

Union  Depot  Co.  v.  Brunsicick,  31  Minn. 
297 ;  Lamprey  v'.  State,  52  Minn.  181 ;  Han- 
ford  V.  Ry.  Co.,  43  Minn.  104,  109  and  118 ; 
Hohart  v.  Hall,  174  Fed.  433 ;  Willow  River 
Cluh  V.  Wade,  100  Wis.  86. 

Some  instances  of  Federal  legislation : 

Act  of  Sept.  19, 1890,  Sec.  7,  20  Stat.  426 ;  Act 
of  July  13,  1892,  27  Stat.  88;  Act  of  Congress, 
Mar.  3,  1899,  30  Stat.  1121. 

Minn.  Canal  d  Power  Co.  v.  Koochiching 
Co.,  97  Minn.  429 ;  Minn.  C.  d  P.  Co.  v.  Pratt, 
101  Minn.  197. 

Act  of  June  21,  1906,  34  Stat  386;  and  the 
Dam  Act  of  June  23,  1910,  36  Stat.  593. 

Confiscatory  effect  of  these  later  dam  acts. 
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The  federal  power  to  preserve  scenic  beauty, — 
The  "Burton  Act''  of  June  29, 1906,  34  Stat.  626; 
Treaty  of  1909  between  Great  Britian  and 
United  States. 

Instances  of  State  legislation. 

Chapter  652  Wis.  Laws  1911;  also  "House 
File  76"  in  Minnesota  Legislature  of  1911 ;  also 
Ch.  291  Minn.  Laws  1911,  pretending  to  assert 
proprietary  fee  simple  title  in  state  to  beds  of 
navigable  waters. 

State  ex  rel  Wausau  Ry.  Co.  v.  Bancroft, 
Atty.  Gen.  (Wis.)  134  N.  W.  Rep.  330. 

Illinois  statute  attempting  to  declare  an  un- 

navigable  stream  as  belonging  to  the  class  of 

"navigable"  streams. 

People  V.  Economy  L.  d  P.  Co.,  241  111. 
290. 

The  North  Dakota  constitution,  Article  17, 

Sec.  210,  asserting  that  all  streams  are  property 

of  the  state,  etc.,  although  confiscatory  in  terms, 

held  applicable  only  within  constitutional  limits. 

Bigelow  v.  Draper,  6  N.  Dak.  152. 

Nebraska  Irrigation  Statutes  asserting  un- 
limited right  of  control  by  state  as  against  ripar- 
ian right  of  use. 

Upheld  in  Kirk  v.  State  Board  of  Irriga- 
tion (Neb.)  134  N.  W.  167;  but,  contra,  see 
BigelovD  v.  Draper,  6  N.  Dak.  152. 
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RIGHT  TO  DIVERT  WATERS  FOR  PUBUC 

WATER  SUPPLY. 

[See  Address,  May  28,  1895, — 15th  Annual  Report 
Proceedings  American  Water  Works  Associa- 
tion.] 

Importance  of  question. 

Application  of  the  rule  confining  riparian  own- 
er's right  to  usufruct  only  and  also  of  rule  of  rea- 
sonable use. 

The  private  owner's  right  for  domestic  use  as  dis- 
tinguished from  use  for  public  supply. 

As  to  private  waters. 

Emporia  v.  Soden,  25  Kan.  588;  Water 
Co.  V.  Watson,  29  N.  J.  E(J.  369;  Stein  v. 
Burden,  24  Ala.  130;  Wilts  &  Berks  Canal 
Co.  V.  Stoindon  Water  Co.,  L.  R.  IX  Ch.  App. 
Cases  (1874)  451;  Reading  v.  Althouse,  93 
Pa.  St.  400;  Hall  v.  lona,  38  Mich.  493; 
Hough  «.  Doylestoum,  4  Brews,  333;  Mills 
Eminent  Domain,  Sec.  79;  3  Kent.  Ck>m. 
439;  Gould  on  Waters,  Sec.  205,  245;  Oil- 
zinger  v.  Water  Co.,  66  Hun.  173 ;  Ua/nville 
Co.  V.  Worcester,  138  Mass.  89;  Higgins  v. 
Flemington  Water  Power  Co.^  36  N.  J.  Eq. 
538;  Rigney  v.  Tacoma  Co.,  (Wash.)  38  Pac. 
R.  147 ;  Sounders  v.  Bluefield  W.  W.  Co.,  58 
Fed.  Rep.  136. 

Exceptional  rule  in  Vermont. 

Barre  Water  Co.  v.  Carnes,  65  Vt.  626. 

Also  exceptional  rule  already  noted  in  Mass., 
Pa.,  and  Mohawk  and  Hudson  Rivers  in 
New  York. 
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As  to  public  waters. 

Bight  of  diversion  for  public  supply  depends 
upon  rule  of  ownership  in  di£ferent  states;  ex- 
cept for  navigation  purposes  denied  in  most 
states. 

Sweet  V.  Syracuse,  129  N.  Y.  316;  New 
York  Rubber  Co.  v.  Rothery,  132  N.  Y.  293 ; 
Smith  V.  Rochester,  92  N.  Y.  484 ;  Myers  v. 
St.  Louis,  8  Mo.  App.  266 ;  Walker  v.  Board 
Public  Works,  16  Ohio,  540 ;  Saunders  v.  R. 
R.  Co.,  144  N.  Y.  75. 

Bule  in  Minnesota. 

Water  Power  Co.  v.  St.  Paul  Water  Board, 
56  Minn.  485,  168  U.  S.  349. 

The  proprietor  of  a  public  water  supply,  muni- 
cipal or  private,  is  liable  for  death  or  disease  from 
negligently  allowing  infected  water  to  be  supplied 
through  water  mains.  Also  for  other  acts  of  negli- 
gence in  operating  water  supply  system,  as  for  dam- 
ages cause  by  broken  mains. 

Keever  v.  City  of  Mankato,  113  Minn.  55 ; 
Journal  Printing  Company  i>.  City  of  Madi- 
son, (Wis.)  134N.  W.  909. 


POLLUTION  OF  WATERS. 

[See  19th  Report  (1901-2)  Minnesota  State  Board 

of  Health,  pp.  236-266.] 

General  principles  as  to  remedies  for  pollution 

are  goverened  by  law  of  reasonable  use. 

Washburn,  Easements,  Sec.  11,  p.  317; 
Angell  Water  Courses,  Sees.  136,  137,  140 
and  450 ;  High   on    Injunctions,  Sees.  805, 
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810 ;  Gould  on  Waters,  Sec.  219 ;  O'Brien  v. 
St.  Paul,  18  Minn.  176;  Red  River  Roller 
Mills  V.  Wright,  30  Minn.  253. 

Pollution  by  manufacturing  and  mining  plants. 

Sanderson  v.  Goal  Co.,  86  Pa.  St.  406 ;  94 
Pa,  St.  303 ;  102  Pa.  St.  370 ;  113  Pa.  St.  126 ; 
Elder  v.  Coal  Co.,  157  Pa.  St.  490;  Hindson 
V.  Markle,  171  Pa.  St.  138 ;  Fricke  v.  Quinn, 
188  Pa.  St.  474 ;  Collins  v.  Gas  Co.,  131  Pa. 
St.  143. 

The  early  decision  of  the  Pennsylvania  court  in 
the  Sanderson  cases,  holding  that  pollution  by  min- 
ing operations  was  not  actionable,  has  been  ex- 
pressly repudiated  by  other  states  as  it  afterwards 
was  by  the  Pennsylvania  courts. 

Beach  v.  Sterling  Iron  Co.,  (N.  J.  1895) 
33  Atl.  286;  54  N.  J.  Eq.  65;  Holsman  a 
Bleaching  Co.,  14  N.  J.  Eq.  335;  Higgins  v. 
Water  Co.,  36  N.  J.  Eq.  538;  Sterling  Iron 
Co.  V.  Mnfg.  Co.,  (1897)  38  Atl.  426;  Price 
V.  Lawson,  74  Md.  499 ;  Mississippi  Mill  Co. 
V.  Smith  (Miss.),  11  So.  26;  Tenn.  Coal  Co. 
V.  Hamilton,  14  So.  167;  Drake  v.  Iron  Co., 
14  So,  749 ;  Satter field  i?..  Rowan,  83  Ga.  187 ; 
Threatt  v.  Mining  Co.,  (S.  C.  1897),  26  S. 
E.  970;  Mining  Co.  v.  Mining  Co.,  (Cal.) 
48  Pac.  828;  Hayes  v.  Waldron,  44  N.  H. 
584 ;  Snow  v.  Parsons,  28  Vt.  459 ;  Canfield 
V(.  Andrews,  54  Vt.  1 ;  Prentice  v.  Geigar,  74 
N.  Y.  341 ;  Townsend  v.  Bell,  17  N.  Y.  S.  210 ; 
Townsend  v.  Bell,  24  N.  Y.  S.  193 ;  Covert  v. 
Cra/nford,  141  N.  Y.  521 ;  Smith  v.  Cra/nford, 
32  N.  Y.  S.  375 ;  Middlestad  Vu  Starch  Co., 
(Wis.)  66  N.  W.  713;  Munice  Pulp  Co.  v. 
Martin  (Ind.),  55  N.  E.  796;  Roller  Mills  v. 
Wright,  30  Minn.  254. 
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to  discharge  of  sewage  by  cities  and  individuals. 

Atty  Oen^l  v.  Paterson,  42  Atl.  (N.  J., 
1899)  752;  45  Atl.  995;  Mining  Co.  v. 
City  of  Joplin  (Mo.  1894),  27  S.  W.  406; 
Locks  d  Canals  v.  City  of  Lowell,  7  Gray 
223;  Haskell  v.  City  of  New  Bedford,  108 
Mass.  208;  Vale  Mills  v.  Nashua,  63  N.  H. 
136 ;  Chapman  v.  City  of  Rochester,  110  N. 
Y.  273;  People  a  City  of  San  Luis  Ohispo, 
116  Cal.  617 ;  Peterson  v.  City  of  Santa  Rosa, 
51  Pac.  (Cal.)  557;  Oood  v.  Altoona  City, 
162  Pa.  St.  493;  Middlesex  Co.  v.  Lotoell, 
149  Mass.  509;  Brainerd  v.  Newton,  154 
Mass.  255;  MerHfield  v.  Worcetser,  110 
Mass.  216;  Nolan  v.  New  Britain,  69  Conn. 
668;  M  or  gam,  t;i.  City  of  Danbury,  67  Conn. 
484;  Robh  v.  Village  of  La  Orange  (1895), 
158  111.  21;  Barrett  v.  Cemetery  Ass'n.,  159 
111.  385;  Stoddard  v.  Village  of  Saratoga 
Springs,  4  N.  Y.  S.  745 ;  Butler  v.  Village  of 
Edgewater,  6  N.  Y.  S.  174;  Attorney  Oen- 
eral  v.  Council  of  Birmingham,  4  Kay  &  J., 
528 ;  Chicago  Drainage  Cases,  180  U.  S.  208, 
35  Am.  Law  Review,  453. 


Other  sources  of  pollution. 

People  V.  Elk  River  Lbr.  Co.,  (Cal.)  40 
Pac.  486;  People  v.  Elk  River  Lumber  Co., 
40  Pac.  531 ;  Ball  v.  Nye,  99  Mass.  582 ;  Car- 
hart  V.  Oas.  Co.,  22  Barb.  297 ;  Kinnaird  v. 
Oil  Co.,  (Ky.)  12  S.  W.  937;  Mason  v.  Hill, 
3  B.  &  Ad.,  304 ;  Water  Co.  v.  Potter,  7  H.  & 
N.,  160. 


The  eflfect  of  repudiation  in  far  western  states  of 
common  law  rule  as  to  riparian  owners  overcome, 

4 

as  to  pollution,  by  statutes. 

Stowell  V.  Johnson,  7  Utah,  215;  People 
V.  McCune  (Utah),  46  Pac.  658. 
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Power  to  obtain  right  to  pollute  by  prescription 
affirmed  but  right  may  be  stopped  by  condemna- 
tion: 

Martin  v.  Oleason,  139  Mass.  183. 

Power  to  obtain  prescriptive  right  to  pollute  de- 
niedy  and  a  municipality  cannot  pollute  to  the  in- 
jury of  individual  riparian  owners  on  stream  be- 
low. 

Piatt  Bros,  d  Co.  v.  City  of  Waterhury,  72 
Conn.  531 ;  reported  with  notes  on  "Right  of 
Municipal  Corporation  to  Drain  Sewage  in- 
to Waters,"  48  Lawyers'  Reports  Annotated, 
p.  691 ;  Sammons  v.  City  of  OloversvUle  ( N. 
Y. ) ,  67  N.  E.  Rep.  622 ;  Birmingham  v.  Land 
(Ala.),  34  So.  Rep.  613;  West  Arlington  Im- 
provement  Co.  v.  Mt.  Hope  Retreat  (Md.), 
54  Atl.  Rep.  982;  Watson  v.  Town  of  New 
Milford,  72  Conn.  561 ;  Butler  v.  Village  of 
White  Plains  (N.  Y.),  69  N.  Y.  Supl.  193; 
City  of  Jacksonville  v.  Doan,  145  111.  23; 
City  of  Mansfield  iX  Hunt,  19  Ohio  Cir.  Ct. 
Rep.  488. 

The  right  of  city  to  pollute  is  not  strengthened 

by  its  having  built  expensive  sewerage  system. 

Weston  Paper  Co.  v.  Pope  (Ind.),  57  N. 
E.  Rep.  719. 

Remedies  against  pollution. 
Criminal  prosecution  under  statutes. 
Injunction  and  suits  for  damages. 
Remedies  as  between  different  states  and  dif- 
ferent countries. 

State  V.  Chapin,  17  Ark.  561;  Howell  v. 
Johnson,  89  Fed.  556;  R.  R.  Co.  v.  Ward, 
2  Black.  (U.  S.)  485;  StUlmwn  v.  Mnfg. 
Co.,  3   W.   &   M.    (U.   S.   C.   C.)    (R.  I.) 
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646;  Foot  v.  Edwards,  3  Blatch.  C.  C. 
Bep.  310;  Thayer  v.  Brooks,  17  Ohio  489; 
In  re  Eldred,  46  Wis.  530;  Worcester  v. 
Mnfg.  Co.,  39  Me,  246 ;  Herrick  v.  M.  d  St. 
L  Ry.  Co.,  31  Minn.  11;  Borer  Interstate 
Law,  241-3 ;  Adams  v.  People,  1  N.  Y.  173 ; 
State  V.  Ellis,  3  Conn.  185 ;  State  v.  Wyckoff, 
31  N.  J.  L.  65;  State  v.  Moore,  26  N.  H.  448; 
State  V.  Grady,  34  Conn.  118 ;  Johns  v.  State, 
19  Ind.  421;  Pomeroy  International  Law, 
page  145;  1  Phillimore  International  Law, 
page  167;  Armendiaz  v.  Stillman^  54  Tex. 
623,  1  Whartons  International  Law  Digest, 
Sec.  20 ;  see  Corresi>ondence  Mexican  foreign 
relations,  cited  1  Wharton's  International 
Law  Digest,  Sees.  21  and  30. 


SUBTERRANEAN  WATERS. 

Distinction  between  absolute  and  correlative 
rights. 

Distinction  between  waters  whose  underground 
location  or  channel  is  ascertainable  and  percolat- 
ing waters. 

Artesian  Wells. 

Common  law  rule  as  modified  in  this  country. 

Stillwater  Co.  v.  Farmer,  89  Minn.  58; 
same  case,  92  Minn.  230. 

Cases   holding   that   there   are   no   correlative 

rights. 

Wheelock  v.  Jacobs,  70  Vt  162,  67  Am. 
St.  Rep.  659;  Huber  v.  Merkel,  (Wis.)  94  N. 
W.354. 

Gas  and  oil  cases  distinguished. 

Huher  v.  Merkel,  (Wis.),  94  N.  W.  359; 
Oagnon  v.  French  Lick  Springs  Hotel  Co., 
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(Ind.  1904)  68  L.  R.  A.  179;  Barclay  v. 
Abraham,  121  la.  619;  Ry.  Co.  v.  East, 
(Texas,  1904)  66  L.  R.  A.  738. 

In  Minnesota  the  common  law  rule  is  abrogated 

and  correlative  rights  in  subterranean  percolating 

waters  are  recognized  even  to  the  application  of  the 

general  rule  of  "reasonable  use." 

Erickson  r.  Crookston  W.  W.  P.  d  L.  Co., 
100  Minn.  481 ;  same  case,  105  Minn.  182. 

Subterranean  percolating  waters  cannot  be  ap- 
propriated and  belong  to  the  owner  of  the  land. 

Revised  Codes  of  N.  D.,  Sec.  4798 ;  D.  C. 
R.  Co.  V.  Barker,  14  S.  Dak.  558 ;  Metcalf  v. 
Nelson,  8  S.  Dak.  87. 

SURFACE  WATERS. 

What  are  surface  waters? 

Krupke  v.  Stockard,  103  Minn.  349;  D. 
Township  v.  L.  Toumship,  (N.  Dak.),  133 
N.  W.  56.  See  also  Laws  N.  Dak.  1907,  ch. 
271. 

As  to  ravines  carrying  off  rain  fall. 

McClure  v.  Red  Wing,  28  Minn.  186. 

The  original  rule  that  surface  waters  were  a  com- 
mon enemy,  and  the  effect  of  that  rule. 

O'Brien  v.  St.  Paul,  25  Minn.  335 ;  Hogen^ 
son  V.  Ry,  Co.,  31  Minn.  224;  Olson  v.  Ry. 
Co.,  38  Minn.  419;  Jordan  v.  Ry.  Co.,  42 
Minn.  172 ;  Rowe  v.  Ry.  Co.,  41  Minn.  384. 

Modification  of  that  rule  in  recent  decisions  in 
Minnesota  and  other  state — ^application  of  the  rule 
^^sic  utere — etc.'' 
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Begard  must  be  had  for  natural  drainage  ways 

and  reasonable  care  must  be  taken  not  to  injure 

other  lands — ^again  the  application  of  the  rule  of 

reasonable  use. 

Sheehan  v.  Flynm.,  59  Minn.  436 ;  Wemer 
V.  Popp,  94  Minn.  118. 

Conditions  arising  from  extraordinary  and  un- 
usual rain  storms  not  the  criterion. 

Philips  V.  Ta/ylor,  93  Minn.  28. 

Some  damage  to  neighbor  allowable^-^-reasonable 

necessities  under  all  the  circumstances  must  be 

considered. 

Oftelie  V.  Town  of  Hammond,  78  Minn. 
275;  Gilfillan  v.  Schmidt,  64  Minn.  29; 
Krupke  v.  Stockard,  103  Minn.  349 ;  Erhard 
€L  Wagner,  104  Minn.  268 ;  Fraught  v.  Buko- 
sky  (Minn.)  133  N.  W.  664;  Rieck  v. 
Schamanski  (Minn.)  134  N.  W.  228. 

One  riparian  owner  cannot  drain  lake  to  injury 

of  another  riparian  owner  on  same  lake. 

Schaefer  v.  Marthaler,  34  Minn.  487^  Oatz 
V.  Dressner,  106  Minn.  117. 

Discharge  of  rain  water  from  roof. 

Beach  v,  Oaylord,  45  Minn.  476 ;  Philips  v. 
Taylor,  93  Minn.  28;  Ginter  v.  Rector,  95 
Minn.  14. 

The  rule  in  case  of  county  ditches. 

State  V.  Isanti  Cownty,  98  Minn.  89. 

Liability  of  railroads  in  disturbing  surface  wa- 
ters same  as  that  of  individuals.  Condemnation 
damages  do  not  include  damages  resulting  from 
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negligent  construction.     All  reasonable  means  to 

avoid  unnecessary  injury  to  the  land  of  others  must 

be  used. 

Howard  v.  L  C.  R.  Co,,  114  Minn.  189; 
Hcmnaher  v.  St.  P.  etc.  Ry.  Co.,  5  Dak.  1; 
Carroll  v.  Rye  Township,  13  N.  D.  458. 

Waters  of  a  stream  emptying  into  a  swale  and 
thence  spreading  over  considerable  surface  and  los- 
ing identity  as  a  stream  and  commingling  with 
surface  waters,  become  surface  waters;  and  there- 
after the  law  as  to  their  disposition  changes  from 
that  of  riparian  rights  to  that  of  drainage  of  sur- 
face waters. 

DavenpoH  Toumship  v.  Leonard  Town- 
ship, (N.  D.  Oct.  1911)  133  N.  W.  56. 


BOUNDARY  POINTS  AND  LINES  ON 
STREAMS  AND  LAKES. 

[See  Sixth  Bulletin  (1908)  Minnesota  Surveyors' 
and  Engineers'  Society,  pp.  1-33.] 

The  function  of  the  surveyor — in  ancient  times 
and  at  present. 
Boundaries  on  and  in  Streams. 

Boundary  lines  of  riparian  ownership  or  of 
rights  of  use  in  the  bed  of  a  stream  are  (1)  the 
"thread  of  the  stream,"  and  (2 )  lateral  lines,  above 
and  below,  extending  from  the  shore  track  to  the 
thread. 

"Thread  of  the  Stream"  defined : — It  is  a  straight 
line  opposite  the  riparian  tract  in  question  lying 
along  the  general  course  of  the  stream,  as  the  same 
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exists  at  the  ordinary  stage  of  water  at  that  point, 
and  situated  half  way  between  the  general  course 
of  the  banks  opposite  the  tract  in  question,  dis- 
regarding exceptional  irregularities  in  the  shore. 
It  is  the  center  of  the  stream,  not  the  center  of  the 

current. 

See  Pinney  v.  Luce,  and  other  cases  next 
below. 

How  to  determine  the  lateral  lines. 

Various    peculiar    statutes    of    Minnesota 
based  upon  erroneous  theories. 

Sec.  91  Rev.  Laws  1905,  and  Ch.  242  Laws 
of  1905 — fixing  jurisdiction  of  counties. 

Sec.  3,  Ch.  257,  Laws  of  1897— attempting 
to  fix  boundaries  by  statute. 

The  general  rule  for  establishing  boundary  lines 
of  riparian  rights  in  the  bed  of  a  stream : — Having 
found  the  thread  of  the  stream  according  to  the 
rule  heretofore  stated,  the  lateral  lines  which  mark 
the  limits  of  the  riparian  owner's  interest  in  the 
bed  of  the  stream  are  found,  by  taking  the  two 
points  of  intersection  by  the  side  lines  of  the  up- 
land tract  with  the  shore  line  of  the  stream,  as 
such  shore  line  exists  at  the  ordinary  or  medium 
stage  of  water,  and  from  those  points  drawing 
lines  at  right  angles  to  the  thread  of  the  stream.  In 
case  of  navigable  streams,  shore  line  of  stream,  for 
the  purpose  of  this  rule,  is  as  such  shore  line  exists 
at  ordinary  high  water  mark. 

Pinney  t?.  Luce,  44  Minn.  371;  Minn.  L.  d 
T.  Co,  V.  St.  A.  F.  W.  P.  Co.,  82  Minn.  505; 
Pratt   V.    Lamson,   2    Allen  (Mass.)    285; 
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Bridge  C(k  v.  Dubuque  Co.,  55  la.  558 ;  Tap- 
pan  V.  Water  Co.,  157  Mass.  30;  Knight  v. 
Wilder,  2  Cush.  (Mass.)  209;  Clark  v.  Cam- 
pau,  19  Mich.  329 ;  Oas  Light  Co.  v.  Indus- 
trial Works,  28  Mich.  182. 

Boundaries  on  and  in  Lakes. 

The  present  established  rule  assumes  a  lake,  reg- 
ular in  form,  which^  disregarding  exceptional  ir- 
regularities in  the  shore,  can  be  resolved  substanti- 
ally into  a  circle;  and  the  general  rule  for  deter- 
mining boundaries  of  riparian  rights  in  lakes  is  to 
draw  straight  lines  to  the  center  of  such  circle  from 
the  two  ends  of  the  shore  line  of  the  riparian  tract, 
as  such  shore  line  exists  at  the  ordinary  stage  of 
water. 

Distinction  between  shore  line  as  indicated  by 
the  "ordinary  stage"  of  water,  in  the  case  of  pri- 
vate lakes,  and  as  indicated  by  "ordinary  high  wa- 
ter mark,"  in  the  case  of  public  lakes. 

In  re  Minnetonka,  56  Minn.  513. 

The  function  of  meander  lines.  The  shore  line 
boundary  is,  generally  speaking,  the  body  of  the 
water  in  the  lake,  at  the  respective  stages  in  ques- 
tion, and  is  not  the  meander  line. 

2  Famham  on  Waters,  Sec.  418;  Ry.  Co. 
V.  Schurmeier,  7  Wallace,  272. 

The  real  boundary  line  of  an  irregular  tract  of 
shore  land  is  the  shore  and  not  the  meander  line. 
Heald  v.  Yumisko,  7  N.  Dak.  422. 

The  riparian  owner's  right  to  accretion  by  rea- 
son of  recession.    Distinction  between  cases  of  na- 
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tural  or  gradual  recession  and  cases  of  artificial 

or  sudden  recession. 

The  mle  for  determining  the  boundary  lines  of 

the  riparian  owner's  rights  to  accretion: — ^Draw 

lateral  lines  from  the  center  of  the  lake,  (1)  to  the 

two  ends  of  the  original  shore  line  of  the  riparian 

tract,  in  the  case  of  un meandered  lakes,  and,  (2)  to 

the  intersection  by  the  two  upland  side  lines  with 

the  meander  line,  in  the  case  of  meandered  lakes. 

Shell  V.  Matteson,  81  Minn.  38 ;  Markuson 
V.  MortensoTir,  105  Minn.  10.  On  this  and 
other  points  as  to  rule  of  boundaries  in 
lakes,  see  Hanson  v,.  Bice,  88  Minn.  273 ;  Ele- 
ven V.  Ounderson,  95  Minn.  246;  Sherivin 
V.  Bitzen,  97  Minn.  252. 

As  to  irregular  lakes. 

Lakes  may  be  divided  into  three  clases :  ( 1 ) 
those  whose  contour  approach  that  of  a 
stream;  (2)  those  whose  contour  is  substan- 
tially a  circle;  and  (3)  those  whose  contour  is 
such  that  it  lies  somewhere  between  the  two 
classes  already  mentioned. 

The  nature  of  an  ellipse, — solution  of  third 
class  on  basis  of  an  ellipse. 
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SOME  PRACTICAL  SUGGESTIONS  FOR  THE 
LAWYER  WITH  REFERENCE  TO  WATER 

RIGHTS  CASES. 

As  to  drawing  conveyances  or  contracts  which  in- 
volve the  grant  of  riparian  land  or  water  rights: 
Make  the  instrument  express  clearly  what  is  the 
actual  intention  of  the  parties — not  merely  so  that 
it  may  be  possible  to  understand  it,  but  so  that  it  is 
impossible  to  misunderstand  it. 
Value  of  training  in  mathematics. 
Frequency  of  water  rights  cases. 
Investigations  necessary : 

Questions  of  law  involved  from  general  propo- 
sitions presented. 
What  are  the  essential  issues  of  fact? 
Importance  of  promptness  in  preparation, — 
how  to  obtain  promptly  evidence  of  facts. 
The  setting  of  guages. 

Importance  of  promptness  and  continuity 
in  readings. 

The  value  of  maps  and  drawings  showing 
graphically  readings  taken. 
Value  of  topographical  maps. 
As  to  the  selection  of  witnesses  expert  and 
non-expert. 

How  to  get  those  facts  in  evidence  and  make 
the  record  clearly  show  the  evidence. 
Disputes  as  to  grants  or  leases  of  water  power : 
The  unit  of  water  power, — "mill  power"  de- 
fined. 
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Definition  of  horse  power  (1)  hydraulic,  (2) 

actual. 

How  to  determine  "horse  powers"  of  water 

power. 

Drawing  and  construing  contracts  and  leases : 

What  should  be  the  subject  of  the  lease — 

"right  to  draw." 

Dangers  of  guarantees  as  to  (1)  head  and  (2) 

quantity. 

Cargill  v.  Thompson,  50  Minn.  211;  Long- 
ness  V.  Pettigrew,  5  Dak.  45. 

Priority  of  leases. 

Provisions  as  to  maintenance  of  structures. 
Facilities  for  measurements  should  be  provid- 
ed for. 

Methods  of  measurement. 
Expert  methods. 
Non-expert  methods. 
How  unit  of  power  either  leased  or  granted 
should  be  expressed. 

Effect  of  indefiniteness  as  to  quantity. 

Power  Co.  v.  Fergus  Falls  Water  Co.,  55 
Minn.  172. 

Grants  or  leases  of  water  power  should  be  lim- 
ited in  their  use  to  specified  parcels  of  land  to 
prevent  the  grant  of  "floating"  powers.      Such 
limitations,  if  properly  made,  are  enforced. 
Mpls.  Mill  Co.  V.  Hohart,  26  Minn.  37. 
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POINTS  AND  LINES  ON  LAKES  AND  STREAMS. 

by 
Rome  G.  BrowxL 


(Paper    read    before   Minnesota    Surveyors'   and    Engineers' 

Society  at  their  Annual  Meeting  held  February  25-26, 

1908,  at  Minneapolis,  Minnesota). 


While  at  different  times  for  a  period  now  of  about  twenty 
years  I  have  had  occasion  to  discuss  the  different  phases  of 
the  law  of  waters  with  engineers  and  surveyors,  the  conditions 
have  generally  been  quite  different  from  those  in  which  I  am 
now  placed.  Those  discussions  have  been  under  the  eye  of 
a  court  with  a  hostile  set  of  attorneys  upon  the  other,  side 
of  the  table  interrupting  at  the  most  critical  moments,  and 
possibly  also  in  the  presence  of  a  jury,  who,  wondering  what 
it  is  all  about,  sit  perplexed  and,  sometimes  seemingly  and 
sometimes  in  fact,  disgusted  at  the  endless  going  over  of 
matters  involving  points  and  lines  and  boundaries  and  dams 
and  head'-races  and  tail-races  and  of  flow  and  backflow  and 
of  mill  powers  and  horse  powers,  hydraulic  and  active,  ques- 
tions of  head  and  of  water  wheels,  old  and  new,  and  of  efficien- 
cies, and  also  questions  of  spillways,  weirs,  draught  tubes,  in- 
crease and  diminution  in  quantity  and  a  thousand  other  things 
which  might  touch  the  questions  involved  and  a  great  many 
that  did  not  touch  them  at  all.  The  principal  actor  upon  the 
scene  was  the  engineer  or  the  surveyor  sitting  in  the  witness 
chair.  If  he  is  one  called  by  myself,  he  was,  of  course,  thorough- 
ly qualified  and  al^ways  spoke  understandingly  and  to  the  point. 
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If  he  was  on  called  by  the  other  side  he  might  be  quite  the 
reverse.  Discussions  of  water  rights  questions  under  such 
circumstances  are  exaeedingly  difficult.  The  utmost  care  and 
preparation  made  by  those  upon  either  side  of  the  case  might 
turn  out  to  be  utter  lack  of  care,  and  the  theories  most  relied 
upon  might  turn  out  to  be  foolish  vagaries  which  defied 
even  the  most  elementary  principles  of  hydraulics  and  hydro- 
statics. 

As  I  have  said,  conditions  are  quite  different  on  an  occasion 
like  this,  when  I  am  asked  to  present  in  my  own  way  some 
phases  of  the  law  of  waters  which  might  be  interesting,  and 
perhaps  instructive,  to  you  who  are  present  by  your  own  vol- 
untary act  and  not  by  compulsion.  More  than  that,  you  are 
all  skilled  in  the  science  which  has  to  do  entirely  with  the 
varying  facts  as  to  which  the  principles  of  law,  which  I  shall 
discuss,  have  to  be  applied. 

At  the  outset  I  wish  it  understood  that  I  do  not  pose  as  an 
authority  on  the  jurisprudence  of  waters.     My  experience  in 
my  profession  has  brought  me  in  contact  now  for  twenty 
years  almost  constantly  with  various  questions  of  law  and 
fact  connected  with  the  rights  of  individuals  in  their  owner- 
ship and  use  of  property  appurtenant  to  streams  and  lakes 
and  as  to  their  rights  in  and  to  the  use  of  the  beds  and  waters 
of  streams  and  lakes.     The  subject  of  the  jurisprudence  of 
waters   is   one   that   is   closely   connected   with    engineering 
science.    The  disputes  which  arise  in  any  particular  case  are 
largely,  and  sometimes  entirely,  disputes  as  to  the  facts.  Those 
questions  are  solely  within  the  province  of  your  profession. 
It  is  to  the  engineers  and  surveyors  to  whom  we  look  to  pre- 
pare and  bring  forward,  in  any  litigation,  and  to  present  to 
the  court  and  to  the  jury,  the  actual  facts  and  the  evidence 
which   proves   those   facts.     However,   as   in   any   profession 
or  business,   it  is  desirable  for  the  engineer  and  surveyor, 
so    far    as    possible,    to    have    in    mind    certain  elementary 
principles  in  regard  to  the  legal  rights  and  legal  significance 
of  facts  in  order  that  he  may  have  a  more  thorough    and 
rational  appreciation  of  the  bearing  which  any  particular  fact 
or  datum,  or  any  particular  set  of  figures,  facts  or  data,  may 
have  in  the  controversy  or  matter  with  which  they  are    or 
may  be  involved.    This  is  true  of  your  profession,  and    ex- 
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pertness  and  ability  upon  the  part  of  an  engineer  or  surveyor, 
have  today  a  much  broader  meaning  than  formerly.  A  member 
of  your  profession  may  be  ever  so  skilled  in  the  purely  scien- 
tific theories  with  which  he  has  to  deal.  He  may  be  ever  so 
skilled  in  practice  and  yet  he  lacks  something,  indeed  he  lacks 
a  great  deal,  if  he  has  not  a  fair  comprehension  of  the  prin- 
ciples of  law  which  are  applicable  to  the  facts,  to  the  data 
and  to  the  phenomena  with  which  he  has  to  deal.  We  have 
everywhere  instances  of  such  deficienctfes.  If  one  of  your 
profession  is  to  be  an  up-to-date  engineer  or  surveyor  he  must 
have  paid  some  intelligent  attention  to  the  principls  of  law 
which  apply  to  the  facts  with  which  he  comes  in  contact. 

Therefore,  perhaps  largely  in  the  nature  of  review,  possibly 
also  to  some  extent  as  to  matters  which  may  not  have  been 
called  to  your  attention,  I  have  been  asked  by  the  officers  of 
your  association  to  present  briefly  some  rules  of  law  in  con- 
nection with  the  jurisprudence  of  your  profession  and  par- 
ticularly as  connected  with  some  phases  of  the  law  of  waters. 


An  Ancient  Science. 

It  is  an  interesting  fact  that  the  earliest  account  which  we 
have  of  the  science  of  engineering  and  surveying  is  in  con- 
nection with  the  subject-matters  of  the  flow  of  waters.  More 
than  three  thousand  years  before  the  time  of  Christ,  longer 
prior  to  the  Christian  era  than  the  twenty  centuries  which 
have  since  elapsed,  it  is  shown  by  records  which  are  extant 
that  the  engineering  science,  and  particularly  that  of  the  sur- 
veyor, was  the  most  common  and  the  most  important  in  the 
preservation  of  property  rights.  The  annual  overflow  of  the 
Nile,  with  all  its  beneficial  results,  also  had  a  devastating 
effect.  It  tended  to  destroy  the  boundary  marks  between  the 
lands  of  those  ancient  people.  It  required  the  constant  effort 
of  an  army  of  surveyors  and  of  engineers  to  place  and  main- 
tain, and  to  replace  when  removed,  and  to  record  with  un- 
mistakable accuracy  the  boundary  corners  and  the  boundary 
lines  over  the  vast  area  covered  by  the  floods.  The  surveyor 
was  at  the  same  time  the  recorder,  and  it  was  upon  his  work 
and  his  records  which  depended  the  property  rights  of  the 
land  owners  in   the  gfreat  valley  of  the  Nile.     Among  the 
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ancient  Chaldeans,  too,  the  devastations  of  flood  and  war 
destroying  the  ancient  land  marks  made  the  science  and  prac- 
tice of  surveying  and  engineering  a  most  important  calling. 
This  is  shown  by  actual  records  which  are  read  today  and 
which  show  that  the  application  of  the  science  of  engineering 
and  of  the  law  in  these  matters  was  a  most  important  pursuit; 
and  one  of  the  gravest  crimes  known  to  those  peoples  was  the 
tampering  with  the  monuments  or  with  the  records  of  monu- 
ments which  established  the  property  lines  between  individual 
owners. 

In  no  department  of  the  science  of  your  profession  has 
there  been  more  development  in  recent  years  than  that  which 
applies  it  to  the  question  of  the  points  and  lines,  the  boundaries 
between  property  rights  upon  lakes  and  streams.  And  this  is 
particularly  true  of  this  country,  for  there  is  no  country  in 
the  world  which  contains,  even  proportionately  to  its  size, 
such  a  vast  area  of  inland  fresh  water  streams  and  lakes  as 
that  in  which  we  live.     The  development  of  these  natural 
resources  of  common  use  during,  the  past  fifty  to  one  hundred 
years  has  been  unprecedented  and  increases  proportionately 
as  the  country  grows  older.    Artificial  canals  for  transporta- 
tion, the  deepening  and  improvement  of  streams,  large  and 
small,  for  navigation,  the  use  of  waters  from  streams  and  lakes 
for  the  fertilizing  of  those  vast  areas  which  were  formerly 
regarded  as  barren  lands,  the  demands  of  a  denser  and  in- 
creasing population  for  water  supply,  the  increasing  cost  of 
fuel  and  the  consequent  demand  for  the  development  of  the 
natural  water  powers — all  these  and  other  requirements  have 
given  to  the  jurisprudence  of  your  profession,  and  particularly 
to  the  law  of  waters  a  prominence  and  an  importance  which 
they  have  never  had  before  and  which  from  now  on   will 
greatly  increase. 

But  it  would  be  a  waste  of  time  to  dwell  further  upon  the 
importance  of  the  subject.  I  shall  proceed  to  the  'matters 
which  I  intend  to  present.  It  is  not  my  intention  to  attempt 
a  summary,  much  less  a  discussion,  of  the  general  principles 
of  the  law  of  waters,  but  merely  here  and  there  to  present 
certain  points  in  a  general  way  which  may  be  interesting  and 
instructive  to  you. 
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The  Preliminaxy  Proposition. 

There  is  not  time  to  go  into  the  question  of  the  distinction 
between  the  rights  under  the  law  of  owners  upon  fresh  waters 
as  distinguished  from  those  upon  tidal  waters — that  distinc- 
tion is  largely  a  matter  of  history.    Under  the  common  law 
of  England  which  is  established  in  a  country  where  the  inland 
lakes  and  streams  .were  small  a  sharp  distinction  was  made 
between  ownership  upon  tidal  waters  and  upon  fresh  or  inland 
waters.    In  the  case  of  the  latter,  the  riparian  owner  had  an 
absolute  ownership  in  the  bed  and  exclusive  right  to  the  use 
of  the  waters  resting  or  flowing  upon  the  bed  opposite  his 
land  even  to  the  center  of  the  inland  stream  or  lake;  while 
in  the  caise  of  tidal  waters  his  ownership  stopped  at  the  water's 
edge  and  his  right  of  use  to  the  bed  extended  only  so  far  as 
was  necessary  to  g^ve  to  him  as  owner  of  his  riparian  lands 
the  fair  advantage  of  their  location  upon  the  waters  in  ques- 
tion.   This  distinction  has  been  modified  in  this  country,  and 
in    the    case    of   inland    lakes    and    streams    the    individual 
rights  of  riparian  owners  have  been  largely  restricted.    These 
inland  waters  have  been  divided  by  the  courts  into  two  general 
classes,  those  which  are  navigable  and  those  which  are  non- 
navigable.    As  to  those  which  are  navigable,  about  the  same 
rules  have  been  applied  to  individual  rights  and  ownership 
as  were  formerly  confined  to  those  connected  with  ownership 
apon  tidal  waters,  and  as  to  such  waters  the  proprietary  in- 
terest of  the  individual  riparian  owner  either  in  the  use  of 
the  water  or  of  the  bed  of  the  lake  or  stream  upon  which  his 
land  is  situated,  is  denied.     The  owner  in  such  cases  is  the 
sovereign  state  which  owns  the  bed,  holding  the  same  in  its 
sovereign  capacity  as  a  sort  of  trustee  for  the  public,  and 
which  in  the  same  capacity  controls  the  use  of  the  waters  and 
has  therein  a  paramount  right  and  interest  principally  for  the 
purpose  of  navigation,  but  also  for  some  other  public  uses. 
In  the  case  of  a  non-navigable  stream  the  individual  proprie- 
torship in  the  bed  and  the  use  of  the  waters  is  retained.    But 
the  departure  from  the  common  law  rule  is  being  even  further 
extended ;  so  that  today  in  this  state,  for  instance,  the  classifica- 
tion of  navigable  and  non-navigable,  as  marking  the  distinction 
referred  to,  is  out  of  date.    The  new  classification  is  (1)  those 
waters  which,  by  reason  of  their  navigability  or  otherwise 
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are  fit  for  public  use — ^"public  waters,"  and  (2)  those  which 
are  useless  for  any  practical  public  use  and  are  therefore 
termed  "private  waters."  Among  those  which  are  public  are 
included,  as  I  have  said,  not  merely  those  which  are  in  fact 
or  in  theory  navigable,  but  those  which  are  from  their  situa- 
tion and  adaptability  useful  for  floating  logs,  for  sailing  craft 
and  boating  in  a  sense,  which,  properly  speaking,  does  not 
include  navigation,  and  included  in  this  class  are  all  streams 
which  are  directly  tributary  to  the  navigable  waters  of  the 
United  States. 

Lamphrey  v.  State,  52  Minn.  181. 

For  instance,  upon  the  Mississippi  River,  and  upon  such  a 
lake  as  Minnetonka  and  other  large  lakes  in  the  state,  the 
owner  of  riparian  land  has  a  title  in  fee  only  down  to  ordinary 
high  water  mark.    This  ordinary  high  water  mafk  is  defined 
as  the  line  marked  by  the  the  line  of  the  change  of  vegetation 
upon  the  banks,  which  line  is  made  by  the  varying  stages  of 
water  from  year  to  year.    Below  that  line  and  to  low  water 
mark  the  riparian  owner  has,  as  appurtenant  to  his  land,  a 
qualified  fee,  that  is,  an  absolute  ownership  subject  to  certain 
restrictions  and  uses  by  the  public  for  purposes  of  navigation 
and  other  public  uses.    Below  low  water  mark  and  throughout 
the  bed  of  the  stream  or  lake  the  title  is  in  the  state  in  its 
sovereign  capacity. 

In  Re  Minnetonka,  56  Minn.  513. 

However,  there  is  one  principle  in  regard  to  waters  which 
is  applicable  to  all  fresh  inland  waters  and  particularly   to 
fresh  water  streams,  and  that  is  this:     That,  subject  to  the 
public  uses  if  it  be  a  public  stream,  and  without  such  restric- 
tion if  it  be  a  private  stream,  the  riparian  owner  has  a  natural 
right,  by  reason  of  his  ownership  of  the  riparian  land,  to  the 
reasonable  use  of  the  waters  as  they  flow  past^his  land;  and 
for  this  purpose,  subject  to  protective  regulations  made   by 
the  holder  of  the  paramount  title,  that  is  the  State,  the  indi- 
vidual riparian  owner  may  go  upon  the  bed  of  the  stream  and 
construct  and  maintain  such  structures  as  may  be  necessary 
or  desirable  in  order  to  give  to  him  the  full  use  and  benefit 
of  the  waters  naturally  flowing  past  his  land.     So  we   have 
in  this  state,  in  both  public  and  private  streams,  the   main- 
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tenance  by  riparian  owners  of  water  power  dams  and  other 
improvements. 

It  is  impossible  here  to  cover  all  points  or  to  obviate  some 
possible  misunderstandings.  It  should  be  kept  in  mind  that 
in  some  instances  even  the  exercise  of  these  property  rights 
can  only  be  had  after  fulfilling  certain  statutory  requirements. 
This  applies  particularly  to  streams  which  are  included  in  the 
"navigable  streams  of  the  United  States"— a  term  which  gen- 
erally includes  all  ns^vigable  boundary  streams  and  navigable 
streams  tributary  thereto.  The  construction  and  maintenance 
of  dams  on  the  bed  of  such  streams  are  now  governed  by  the 
Act  of  Congress  of  March  3,  1899,  providing : 

"That  it  shall  not  be  lawful  to  construct  or  commence 
the  construction  of  any  bridge,  dam,  dike,  or  causeway 
over  or  in  any  port,  roadstead,  haven,  harbor,  canal,  navi- 
gable river,  or  other  navigable  water  of  the  United  States, 
until  the  consent  of  Congress  to  the  building  of  such 
structures  shall  have  been  obtained,  and  until  the  plans 
for  the  same  shall  have  been  submitted  to  and  approved 
by  the  chief  of  engineers  and  by  the  secretary  of  war. 
.  Provided,  that  such  structures  mmy  be  built  under  author- 
ity of  the  legislature  of  a  state  across  rivers  and  other 
waterways,  the  navigable  portions  of  which  He  wholly 
within  the  limits  of  a  single  state,  provided  the  location 
and  plans  thereof  are  submitted  to  and  approved  by  the 
chief  of  engineers  and  by  the  secretary  of  war,  before 
construction  is  commenced."    (6  Fed.  Stat.  805). 

Since  this  act  was  passed  it  has  been  customary  as  to  the 
streams  covered  by  the  act,  to  get  a  special  act  of  Congress 
authorizing  the  structure  according  to  plans  to  be  approved 
by  the  Chief  the  United  States  Engineers  and  by  the  Secretary 
of  War.  It  is  usual  to  require  the  structure  to  conform  to 
requirements  which  may  possibly  be  made  in  the  future  for 
the  purpose  of  improving  the  river  for  navigation.  The  United 
States  government  authorities  do  not  trouble  themselves  in 
regard  to  ownership  of  riparian  land  nor  as  to  possible  inter- 
ference with  the  rights  of  others  in  the  construction  or  opera- 
tion of  the  dam  proposed.  The  plans  must  include  not  only 
the  plans  of  the  proposed  structure  itself,  but  also  a  topo- 
graphical showing  of  the  bed  of  the  stream  in  question  for 
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half  a  mile  or  so  below  the  proposed  structure,  and  above  the 
same  as  far  as  backflow  by  the  dam  is  intended  to  be  created, 
with  full  showing  as  to  proposed  head-races  and  tail-races. 
The  act  of  consent  by  Congress  must  include  proper  restric- 
tive and  protective  clauses  in  order  to  insure  diligence  in  the 
exercise  of  the  rights  g^ven  and  protection  of  the  rights  of 
the  government  in  the  interest  of  navigation. 

But  what  we  are  right  here  interested  in  is  the  fact  that,  as 
a  general  proposition,  riparian  ownership  carries  with  it  a 
general  right  to  the  use  of  the  waters  of  the  river  for  water 
power. 

But  in  all  cases  such  use  must  be  reasonable,  that  is,  it 
must  have  regard  for  the  reasonable  use  of  others  similarly 
situated  either  above  or  below.     No  unreasonable  diversion 
or  waste  or  interruption  of  the  natural  flow  can  be  made. 
If  the  water  is  diverted  it  must  be  turned  back  to  the  river 
upon  the  estate  of  the  user  and  above  the  land  of  the  lower 
proprietor.    A  water  power  plant  can  use  only  such  a  quantity 
of  water  as  is  naturally  flowing  in  the  river.    He  cannot  im- 
pound it  by  holding  back  the  natural  flow  and  at  other  times 
by  using  it  in  quantities  larger  than  the  natural  flow  and 
letting  the  increased  quantity  down  to  the  proprietor  below. 
He  must  construct  and  operate  his  works  consistently  with 
the  proper  and  scientific  method  for  the  development  and  use 
of  water  powers  and  so  that  the  lower  proprietor  may  have  his 
use  at  all  times  of  the  natural  and  undiminished  flow  in  the 
stream.'    The  riparian  owner  does  not  own  the  water.     He 
has  no  element  of  ownership  in  it.     He  cannot  permanently 
divert  from   the  river  a  quantitv  greater  than  is  necessary 
for  the  domestic  uses  of  himself  and  family.     He  cannot  set 
the  water  back  upon  the  proprietor  above.     In  short,  he  can 
do  nothing  which  would  interfere  with  the  reasonable  use  of 
the  natural  flow  of  the  stream  either  by  the  proprietor  above 
or  by  the  proprietor  below. 

Boundaries  and  Lines  on  Streams. 

In  many  instances  the  riparian  owner  may  not  own  rig^hts 
upon  both  shores,  but  only  upon  one  shore.  In  such  case  his 
rights  of  user  and  enjoyment  are  limited  to  the  center  of  the 
stream, — to  the  filum  aquae,  as  it  is  called  in  the  books,  to  the 
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"thread  of  the  stream."  In  an  irregular  winding  stream  and 
one  of  changing  current,  the  question  of  the  limits  of  his  rights 
of  use  becomes  important,  and  those  are  facts  to  be  deter- 
mined by  the  engineer  and  the  surveyor.  This  question  of 
the  boundaries  defining  the  limits  of  the  use  of  riparian  owners 
of  the  bed  of  the  stream  and  as  to  the  location  and  operation 
of  his  structures  when  placed  in  the  stream,  and  indeed  as  to 
the  fixing  of  his  boundaries  upon  the  stream,  are  matters 
which  are  directly  connected  with  the  profession  of  engineer- 
ing and  surveying.  Many  of  these  questions  have  been  well 
settled  by  the  authorities,  and  as  to  others  there  has  not  been 
much,  if  any,  precedent.  As  one  of  the  questions  which  might 
interest  you  I  shall  call  your  attention  to  some  of  the  prob- 
lems which  arise  in  the  fixing  of  the  boundaries  upon  streams 
and  in  the  bed  of  streams, — the  determination  of  the  limits 
of  the  rights  of  the  riparian  owner. 

Boundaries  on  Streams. 

When  the  riparian  owner  owns  land  upon  both  sides  and  for 
a  long  distance  above  and  below  his  point  of  improvement, 
there  are  no  conflicting  claims  likely  to  arise,  but  it  often 
happens  that  the  riparian  owner  has  ownership  only  upon 
one  shore.  Taking  that  for  an  example,  what  are  his  rights? 
Whether  the  stream  is  navigable  or  non-navigable,  as  I  have 
stated,  he  has  a  right  to  the  use  of  his  bed  of  the  stream  oppo- 
site his  land  to  the  thread  of  the  stream.  If  we  have,  then, 
defined  the  line  which  is,  properly  speaking,  the  thread  of 
the  stream,  we  have  the  up  and  down  river  line  fixing  the 
limits  of  his  rights  in  that  direction.  But  then  the  question 
arises,  especially  in  the  case  of  irregular  streams:  What  are 
the  rules  by  which  are  to  be  determined^he  lateral  boundaries 
of  his  rights,  that  is,  the  lines,  above  and  below,  which  run 
from  his  riparian  land  to  the  line  which  is  determined  as  the 
thread  of  the  stream.  When  the  principles  of  law  are  deter- 
mined which  control  the  manner  of  laying  out  these  lines,  then 
and  only  then  is  the  engineer  or  surveyor  in  a  position  to  lo- 
cate the  lines  correctlv. 

Now,  in  the  first  place,  as  to  the  up  and  down  river  line, 
which  is  the  thread  of  the  stream,  it  has  been  too  often  assumed 
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and  stated  that  the  thread  of  the  stream  is  the  center  of  the 
current  of  the  stream,  that  is,  the  center  of  the  mam  current, 
and  that  that  is  a  matter  to  be  determined  by  observation ; 
but  this  is  manifestly  an  unjust  and  inequitable  rule,  for  in 
most  instances  the  current  changes  from  year  to  year  and 
even  in  different  times  of  the  year  according  to  the  stage  of 
water    The  right  in  question  is  one  which  cannot  be  a  vary- 
ing right,  but  it  must  be  a  fixed  and  definite  right  and  upon 
the  definite  establishment  of  which  investments  may  be  safely 
made  for  improvements.    Other  erroneous  assumptions  are 
made  and  sometimes  stated,  even  in  the  books,  as  to  what  the 
thread  of  the  stream  is,  but  the  proper  rule  and  the  one  which 
is  supported  by  the  best  authority,  and  I  believe  I  may  say 
now  generally  accepted,  is  this : 

The  Thread  of  the  Stream  Defined:    The  thread  of  the 
stream,  as  used  in  matters  connected  with  riparian  ownership 
and  rights,  is  a  straight  line  oppoi^ite  the  riparian  land  in  ques- 
tion, lying  along  the  general  course  of  the  stream  at  that  point 
and  situated  half  way  between  the  general  course  of  the  banks 
of  that  stream  opposite  the  riparian  land  in  question.    More- 
over, in  determining  the  general  course  of  the  banks  of  the 
stream  exceptional  irregularities  in  the  shore  are  to  be  disre-    * 
garded.    This  line  is  independent  of  the  location  of  the  main 
current  under  any  stage  of  water.     It  is  a  line  which  in  most 
cases  can  be  defined  as  being  the  "center  of  the  stream."     It 
must  be  so  located  and  laid  out  that  as  to  the  points  in  ques- 
tion it  is  a  straight  line. 

It  will  be  seen  that  it  is  not  difficult  as  to  any  particular 
piece  of  riparian  land  to  determine  under  this  definition  the 
location  of  what,  as  to  that  piece  of  land,  is  the  thread  of  the 
stream.  This  line  represents  the  farthest  limits  from  the  shore 
of  the  boundaries  of^he  right  of  use  belonging  to  the  owner 
as  a  part  of  his  riparian  tract. 

As  to  Lateral  Lines:  We  have  next  to  determine  the  lateral 
lines,  that  is,  the  lines  extending  from  the  shore  to  the  thread 
of  the  stream  above  and  below  and  which  mark  the  up  river 
and  down  river  limits  of  the  right  of  use  of  the  riparian  owner. 

Here  agrain  we  have  a  matter  about  which  there  has  been 
considerable  dispute  and  curious  mistakes  made  both  by  mem- 
bers of  your  profession  as  well  as  those  of  my  own.     It  Has 
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too  often  been  assumed  that  these  lines  are  determined  by  an 
extension  of  the  upper  and  lower  boundaries  of  the  riparian 
tract  as  they  approach  the  water.  This  has  sometimes  been 
stated  by  courts  to  be  the  rule.  It  is  often  assumed  by  sur- 
veyors to  be  the  rule.  Indeed,  a  statute  of  our  state  which 
exists  today  assumes  a  similar  rule  in  providing  for  the  juris- 
diction of  counties  in  civil  and  criminal  cases  "upon  rivers  or 
other  waters  which  constitute  a  common  boundary  to  this  and 
any  adjoining  state."  It  is  provided  that  the  counties  border- 
ing upon  such  waters 

"shall  be  deemed  to  include  so  much  of  the  area  thereof 
as  would  be  included  if  the  boundary 'lines  of  such  coun- 
ties were  produced  in  the  direction  of  their  approach  and 
extended  to  the  opposite  shore." 

Sec.  91,  Revised  Laws  1905. 

The  same  rule  is  laid  down  expressly  by  another  statute 
with  reference  to  the  jurisdiction  of  counties  upon  Big  Stone 
Lake,  Lake  Traverse  and  Red  River  of  the  North. 
Ch.  242,  Laws  of  1905. 

But  it  only  takes  a  moment's  consideration,  especially  if  pen- 
cil and  paper  are  used,  to  demonstrate  the  absurdity  and  in- 
equality of  such  a  rule.  In  the  case  of  the  statutes  mentioned, 
the  boundary  lines. of  the  counties  approach  the  streams  in 
question  at  angles  varying  from  one  which  is  nearly  at  right 
angles  to  the  thread  of  the  stream  to  an  angle  which  is  nearly 
parallel  with  the  stre^im,  and  the  result  in  the  case  of  the 
statute  is,  that  th^re  is  a  conflicting,  or  at  least,  a  double  juris- 
diction in  many  instances  between  adjoining  counties  as  to 
both  civil  and  criminal  matters  which  arise  upon  the  waters 
in  question.  « 

So  the  riparian  tract  in  many  instances  may  have  its  boun- 
dary lines  upon  the  shore  and  as  they  approach  the  water  lie 
in  such  a  way  that  the  shore  line  is  the  base  of  a  large  triangle, 
or  in  another  instance  so  that  the  shore  just  cuts  the  apex  of  a 
triangle,  that  is,  a  triangle  made  by  the  upper  and  lower  boun- 
dary lines  which  when  extended  would  form  a  triangle  with 
the  apex  situated  perhaps  between  the  shore  and  the  thread  of 
the  stream.     So  in  the  same  way  various  instances  can  be 
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imagined  and  be  found  in  experience  where  the  extensions  of 
the  upper  and  lower  shore  boundaries  as  they  approach  the 
stream,  if  used  to  limit  the  upper  river  and  lower  river  limits 
of  riparian  owners'  rights  of  use  would  be  inequitable  and 
would  result  in  many  conflicting  claims  of  right  and  use,  as 
in  many  instances  extensions  of  such  shore  boundaries  would 
cross  each  other  before  they  reached  the  thread  of  the  stream. 
Another  instance  of  error  of  this  sort  has  been  put  of  record 
in  the  statutes  of  this  state,  although  not  now  in  force  by  rea* 
son  of  the  repeal  when  the  Revised  Laws  were  established  two 
years  ago.    It  was  attempted  by  the  legislature  of  this  state  in 
the  year  1897  to  establish  by  statute  the  rules  upon  the  ques- 
tion which  we  are  now  discussing.     Indeed,  the  statute  of 
1897  attempted  to  cover  the  entire  subject  of  boundary  lines 
between  different  parties  having  an  interest  in  the  bed  of  a 
stream  or  lake.    After  providing  for  classification  between 
public  and  private  waters  and  then  providing  as  to  the  owner- 
ship in  the  beds  of  private  and  public  lakes,  Section  3  takes 
up  the  definition  of  ownership  and  boundaries  upon  rivers. 
This  attempt  of  the  legislature  to  cover  the  subject  which  we 
are  now  discussing  resulted  in  a  statute  which  was  for  the 
three  years  that  it  was  in  force  the  despair  of  the  courts  and 
a  puzzle  for  the  engineers.    To  show  you  a  sample  of  the 
scientific  and  legal  learning  emanating  from  the  wise  ones  of 
our  state  legislature,  I  will  read  you  the  first  part  of  Section 
3  of  the  act  in  question,  upon  which,  with  the  aid  of  most  ac- 
complished engineers,  I  once  spent  hours  vainly  trying  to  de- 
cipher its  meaning;  but  we  could  reach  no  solution  either 
from  a  legal  standpoint  or  from  an  engineering  standpoint. 
This  section  reads  as  follows: 

"Sec.  3.  In  all  cases  where  any  river  or  other  stream 
including  any  marsh  or  swamp  appurtenant  thereto  has 
been  or  may  hereafter  be  meandered  in  the  United  States 
government  survey  of  any  of  the  land  within  this  state, 
the  owner  of  lands  abutting  upon  said  stream  or  river  shall 
be  the  owner  of  the  bed  of  said  stream,  with  all  accretions 
or  relictions,  or  intervening  islands  to  the  thread  of  said 
stream ;  or  if  said  stream  dries  up  then  to  the  point  where 
the  thread  thereof  was  located ;  and  the  lateral  boundaries 
of  said  shore  owners  shall  be  straight  lines  extended  from 
the  widest  point  on  the  meander  lines  across  the  tract  of 
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said  shore  owners  to  the  thread  of  said  stream,  running 
parallel  with  the  lines  of  the  government  survey,  and  in- 
tervening irregularities  of  the  actual  shore  line  of  said 
stream  shall  be  disregarded  if  they  cross  or  conflict  with 
such  straight  lines  so  extended.  Provided,  that  if  by  rea- 
son of  the  convolutions  of  said  meander  line  such  straight 
lateral  lines  so  extended  in  the  direction  of  the  thread  of 
said  stream  would  intersect  before  reaching  said  stream 
with  some  other  point  of  said  meander  line,  said  lateral  line 
shall  nevertheless  be  extended  straight  to  such  point  of 
intersection,  and  from  such  point  the  intersecting  meander 
shall  be  the  boundary  line  of  such  tract  to  the  point  con- 
stituting the  extremity  of  the  narrowest  clear  space  be- 
tween such  exterior  meander  line  and  said  stream,  and 
from  thence  a  new  lateral  line  shall  be  extended  parallel 
to  the  first  to  the  thread  of  said  stream." 
Sec.  3,  Ch.  257,  Laws  of  1897. 

That's  the  way  it  reads.     (Laughter). 

You  see,  the  bare  reading  of  it  can  bring  forth  only  a  laugh 
from  either  a  lawyer  or  a  surveyor. 

It  may  be  a  fortunate  thing  that  this  statute  is  no  longer  in 
existence.  Competent  engineers  have  pronounced  it  contra- 
dictory and  for  tiie  most  part  meaningless,  when  viewed  from 
a  scientific  or  practical  standpoint.  Our  Supreme  Court  in 
1900  declared  it  unconstitutional,  because  it  attempted  to  fix 
by  legislation  boundary  lines  which  conflicted  with  the  actual 
property  Hne  under  the  law  of  property  rights. 
Shell  v.  Matteson,  81  Minn.  38. 

Then  in  1905,  when  the  revision  was  enacted,  this  law  of 
1897  was  repealed.  However,  for  a  period  of  eight  years  this 
statute  was  a  stumbling  block  for  a  great  many  engineers  and 
sur\'eyors  as  well  as  for  the  lawyers  and  the  courts.  For  three 
years  it  was  like  a  pirate  ship  casting  consternation  into  those 
who  were  sailing  regular  craft,  that  is,  those  who  had  proper 
regard  for  the  law  of  property  rights  and  who  were  skilled  in 
the  science  of  boundary  lines.  It  was  badly  shattered  by  the 
decision  in  1900  of  the  Supreme  Court  referred  to,  in  which 
most  of  its  provisions  were  declared  contrary  to  the  law  of 
property  rights   and  therefore  unconstitutional;  but  it  con- 


14        MINNESOTA  ENGINEEKS^  AND  SURVEYORS'  SOCIETY 

tinued  to  float  like  a  direlict  until  it  was  finally  sunk  and  put 
out  of  sight  by  the  repeal  of  1905. 

And  right  here  it  occurs  to  me  that  I  might  follow  a  sugges- 
tion just  made  to  me  by  your  Secretary,  Mr.  Morgan,  that  1 
explain  the  difference  between  what  is  known  as  the  "common" 
law  and  the  "statute"  law,  upon  these  matters.     Upon  this 
point,  it  will  probably  be  sufficient  for  your  purposes  to  say : 
that,  while  the  common  law  and  the  statute  are  riot  entirely 
distinguishable,  the  two  terms,  generally  speaking,  refer  to 
two  different  sources  from  which  the  law  of  property  rights  is 
derived.    The  common  law  refers  to  those  principles  of  law 
which  were  embodied  in  the  laws  and  decisions  of  England 
and  which  became,  for  the  most  part,  the  foundation  of  our 
American  jurisprudence.    The  common  law  of  this  country 
today  includes  those  rules  of  law  which  have  been  established 
by  the  decisions  of  our  courts  in  applying  the  common  law  of 
England  to  the  jurisprudence  of  this  country.     These  decis- 
ions are  found  in  numerous  reports  which  are  preserved  and 
from  which  by  comparison  and  compilation  the  general  com- 
mon law  of  the  land  is  formulated.    While  not  entirely  un- 
changeable there  have  under  the  decisions  as  to  personal  and 
property  rights  grown  up  certain  general  rules  which  are  fun- 
damental and  under  the  protection  of  which  every  citizen  is 
supposed  to  enjoy  certain  fundamental  personal  and  property 
rights.     The  protection  intended  by  such  fundamental  rules  is 
guaranteed  with  certain  limitations  by  the  fundamental  law 
of  this  nation — the  Federal  constitution ;  and  it  is  further  guar- 
anteed in  various  ways  and  to  a  varying  extent  by  the  different 
state  constitutions.    The  limitations  cannot  be  exactly  defined, 
but  it  is  the  common  law,  so  framed,  which  fixes  certain  pri- 
mary rules  regarding  personal  and  property  rights  which  are 
paramount,  and  which  no  statute  may  take  away  or  abridgre. 
Furthermore,  the  common  law  establishes  by  precedent   the 
rules  under  which  statutes  may  be  enacted,  construed  and  en- 
forced.   The  statute  law  of  the  land  is  the  result  of  legislative 
enactment  and  is  recorded  in  the  statute  books.     The  lepris- 
lative  powers,  however,  are  limited  by  fundamental  rules  es- 
tablished by  the  common  law  and  can  be  exercised  only   as 
to  such  subject  matter  and  to  such  extent  that  the  fundamental 
law  of  property  and  personal  rigrhts,  which  exist  independent 
of  statute,  is  not  infringed.    It  therefore  rests  with  the  courts 
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to  determine  finally  whether  a  statute  is  or  is  not  valid.  For 
instance,  in  this  matter  of  which  we  are  talking  today,  if  the 
fundamental  law,  that  is  the  common  law,  has  established 
that  a  certain  rule  defines  the  limitations  of  a  person's  owner- 
ship of  land,  and  the  person  has  acquired  property  and  his 
rights  have  become  vested  under  that  law,  he  cannot  be  depriv- 
ed of  his  rights  by  any  statute,  subsequently  passed,  although 
by  the  terms  of  that  statute  the  limitations  of  his  ownership 
are  tlearly  attempted  to  be  changed.  This  does  not  mean, 
however,  that  the  rights  of  an  owner  in  one  state  must  i>e 
precisely  the  same  as  those  of  an  owner  similarly  situated  in 
another  state,  and  this  is  particularly  true  with  regard  to  the 
rights  of  riparian  owners  upon  lakes  and  streams.  Within 
certain  limitations  it  may  be  true,  and  in  fact  is  true,  that 
there  have  grown  up  in  one  state  by  the  common  law  as  there 
construed  and  enforced,  or  by  the  statute  law  as  construed 
an3  enforced,  or  by  both,  limitations  affecting  ownership  dif- 
ferent from  the  limitations  which  prevail  in  another  state.  It 
is  from  this  fact  that  we  find  that  the  rules  for  establishing 
boundary  lines  under  similar  circumstances  are  sometimes  dif- 
ferent in  Iowa,  for  instance,  from  what  they  are  in  Minnesota. 
Now,  returning  to  this  boundary  line  statute  of  1897,  it  is 
interesting  to  note  that  this  statute  gave  undue  prominence 
to  the  significance  of  the  meander  lines  established  by  the 
United  States  government.  I  shall  later  discuss  briefly  the 
true  significance  of  meander  lines.  But  this  statute  provided, 
in  so  far  as  it  provided  anything,  that  the  meander  lines  as  they 
were  laid  out  on  the  shore  land  in  question  should  be  the 
basis  not  only  of  determining  the  thread  of  the  stream,  but 
also  of  the  lateral  lines,  that  is,  the  lateral  lines  above  and  be- 
low defining  the  limit  of  the  riparian  owner's  interest  in  the 
bed  of  the  stream.  It  provided  that  the  thread  of  the  stream 
should  be  a'  line  substantially  parallel  with  the  meander  line  of 
the  shore  and  across  .the  tract  in  question.  It  further  pro- 
vided that  the  lateral  lines,  should  be  lines  drawn  at  right 
angles  from  the  meander  lines  to  the  thread  of  the  stream  as 
so  found, — ^the  upper  boundary  from  the  intersection  of  the 
meander  line  with  the  upper  lateral  boundary  of  the  tract ;  and 
the  lower  boundary  from  the  intersection  of  the  meander  line 
with  the  lower  lateral  boundary  of  the  tract  and  extending 
from  these  points  at  right  angles,  as  I  have  said,  to  the  thread 
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of  the  stream.  It  is  known,  of  course,  that  substantial  changes 
in  the  flow  of  the  stream  and  its  banks  might  and  probably 
have  taken  place  since  the  location  of  the  meander  lines,  and 
the  result  of  using  such  a  rule  as  laid  down  by  the  statute 
would  be  that  inequitable  and  conflicting  claims  of  right  would 

arise. 

\\*h%nt.  then,  is  the  proper  rule  for  finding  the  lateral  boun- 
dary lines:  defining  the  rights  of  the  riparian  owner  in  the 
river?  We  have  found  that  it  cannot  properly  be  the  exten- 
sion or  prv^duction  of  the  lateral  lines  of  the  shore  tract  pro- 
ducrd  in  the  direction  of  their  approach  to  the  shore,  and  we 
hjive  aUo  found  that  they  cannot  be  based  upon  the  location 
of  the  n^rander  linos.    The  rule  is  this: 


Tht  Rule  for  Finding  Lateral  Boundary  Lines. 


lUviug  found  the  thread  of  the  stream  according  to  the  rule 
hnctofvuc  stated,  the  lateral  lines  which  mark  the  limits  of  the 
lipuiiau  owucrV  interest  in  the  bed  of  the  stream  are  found 
l>v  tdkiuK:  the  two  points  of  intersection  by  the  lateral  lines  of 
the  jthoie  tract  with  the  shore  lines  of  the  stream,  as  such 
nhiMe  lines  exist  at  the  ordinary  or  medium  stage  of  water, 
w\u\  (\o\\\  those  points  drawing  lines  at  right  angles  to  the 
tluend  of  tlie  stream. 

I'inncy  v.  Luce,  44  Minn.  371. 

Pratt  V.  Lamson,  2  Allen  (Mass.)  286. 

Hridge  Co.  v.  Dubuque  Co..  56  la.  558., 

Tappan  v.  Water  Co.,  167  Mass.  30. 

Knight  V.  Wilder,  2  Cush.  (Mass.)  209. 

Clark  V.  Campau,  19  Mich.  329. 

Gas  Light  Co.  v.  Industrial  Works,  28  Mich.  182. 
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The  annexed  diagram  illustrates  the  difference  between  the 
application  of  the  right  rule  and  that  of  the  wrong  rule  in  the 
matters  in  question.  A  stream  is  shown  with  the  thread 
properly  laid  out.  The  shore  lines  are  shown  as  they  are  as- 
sumed to  exist  at  the  ordinary  stage  of  the  river. .  The  shore 
tracts  are  the  tracts  "A,"  "B/'  "C,"  "D"  and  "E."  The  dotted 
lines  in  the  river  show  the  conflicting  claims  which  would 
arise  from  an  application  of  the  rule  of  an  extension  of  the 
upland  boundaries  into  the  river.  The  solid  lines  at  right 
angles  to  the  thread  show  the  proper  lateral  lines  fixing  the 
rights  of  the  owners  of  the  various  riparian  tracts  in  the  river 
and  between  the  shore  and  the  thread  of  the  stream.  It  will 
be  seen  that  the  extent  of  the  rights  in  the  bed  of  the  stream 
is  controlled  by  the  extent  of  the  ownership  upon  the  general 
shore  line  of  the  river  and  not  by  the  acreage  of  the  upland 
nor  are  they  affected  at  all  by  the  direction  in  which  the  up- 
land boundaries  approach  the  shore.  Of  course,  it  should  be 
kept  in  mind  that  in  determining  the  general  shore  line,  and 
therefore  also  in  determining  the  thread  of  the  stream,  excep- 
tional irregularities  in  the  shore  line  must  be  disregarded. 
The  basis  must  be  the  general  shore  line  at  the  ordinary  stage 
between  the  points  in  question. 

From  the  rules  which  are  just  laid  down  and  which  may  be 
taken  as  the  established  rules  under  the.  authorities,  the  boun- 
dary lines  of  any  riparian  owner's  interest  and  rights  in  the 
bed  of  the  stream  may  be  determined.  Of  course,  if  the  ri- 
parian owner  owns  lands  upon  both  shores,  the  questions  to 
be  determined  are  as  between  him  and  the  owners  which  are 
above  and  below.  If  he  owns  simply  upon  one  shore,  the  ques- 
tions involved  will  then  also  include  his  rights  as  against  those 
of  the  opposite  shore  owner. 

The  location  of  the  rights  of  ownership  and  use  in  the  bed 
of  the  stream  having  been  determined,  the  only  other  question 
to  be  determined  in  such  cases  would  be  as  to  the  comparative 
rights  to  the  use  of  the  water  flowing  in  the  stream.  It  is 
often  the  case  that  a  riparian  owner  upon  one  shore  wishes  to 
develop  water  power  by  means  of  a  wing  dam  without  acquir- 
ing opposite  shore  rights  so  as  to  construct  and  maintain  a 
dam  clear  across  the  river.  In  such  cases  the  right  which 
he  has  to  locate  and  maintain  his  wing  dam  and  his  structures 
for  the  improvement  of  the  water  power  would  be  determined 
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by  the  rule  already  found  for  fixing  his  boundary  lines  of  prop- 
erty rights  within  the  river  and  keeping  in  mind  of  course 
other  rules  in  regard  to  reasonable  use,  that  is,  proper  re- 
gard for  the  rights  of  those  above  and  below.  His  right  to  the 
use  of  water  for  power  by  means  of  such  a  wing  dam  is  not 
limited  to  simply  half  the  water  in  the  river.  He  may  use 
such  quantity  of  water  as  may  come  to  him  and  be  available 
for  his  use  by  means  of  the  structures  when  built  and  main- 
tained w^ithin  the  lines  of  his  property  rights,  that  is,  he  may 
build  a  wing  dam  along  the  line  of  the  thread  of  the  stream 
as  above  defined  and  extending  to  the  upper  line  of  his  prop- 
erty right  in  the  river.  If,  perchance,  he  gets  more  than 
half  of  the  water  flowing  in  the  riv^r  by  such  means,  (e.  g., 
as  by  rieason  of  location  of  currents)  the  opposite  owner  can- 
not complain.  That  is,  he  cannot  complaint  until  he,  too,  de- 
sires to  develop  the  water  power  upon  his  side  and  such  devel- 
opment is  feasible.  Until  such  development  upon  the  oppo- 
site side  the  riparian  owner  upon  one  side  may  develop  his 
water  power  and  use  all  the  water  that  he  can  get  by  means 
of  the  structures  when  built  and  maintained  within  the  lines 
of  his  property  rights.  However,  he  can  get  no  prescriptive 
rights  to  use  more  than  half  of  the  flow  of  the  river  as  against 
the  rights  of  the  opposite  riparian  owner.  The  rights  to  the 
use  of  the  water  flowing  in  the  river  as  to  quantity  are  such 
that  each  of  the  opposite  riparian  owners  has  a  right  to  use 
half  of  the  flow,  and  this  right  is  independent  of  the  compara- 
tive quantity  which  flows  upon  either  side  of  the  thread  of  the 
stream. 

Pinney  v.  Luce,  44  Minn.  371. 

Minn/L.  &  T.  Co.  v.  St.  A.  F.  W.  P.  Co..  8?  Minn.  505. 


Boundaries  on  and  in  Lakes. 

Of  course,  when  it  comes  to  determine  the  boundary  lines 
of  a  riparian  owner's  rights  in  the  bed  of  a  lake,  a  different 
rule  must  be  applied ;  for,  generally  speaking,  in  a  lake  there  is 
no  thread  of  the  stream.  In  order  to  illustrate  the  funda- 
mental rule,  we  have  to  assume  a  lake  of  circular  form;  and 
thereafterwards  indicate  what  are  probably  necessary  varia- 
tions from  the  exact  general  rule  to  meet  the  variations  from 
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the  theoretical  form  of  the  lake  assumed  as  a  basis  for  the  gen- 
eral rule. 

There  comes,  first,  the  general  proposition  as  to  the  rights 
of  a  riparian  owner  in  the  bed  of  a  lake — ^that  is  the  question 
of  what  ownership  or  rights  the  riparian  owner  has  in  the  bed 
of  the  lake  by  virtue  of  his  ownership  of  the  shore  land,  and 
without  now  assuming  the  case  of  land  added  to  the  original 
shore  land  by  reason  of  the  recession  of  the  lake.  Such  ri- 
parian rights  in  the  bed  are  different,  according  as  the  lake 
is:  (1)  -a  public  navigable  lake,  and  (2)  a  private  lake. 

In  the  case  of  both  classes  of  lakes  the  points  from  which 
boundary  lines  are  drawn  into  the  lake  from  the  shore,  start 
at  the  same  points,  to-wit:  at  the  intersections  of  the  upland 
side  boundaries  of  the  riparian  tract  in  question  with  the 
shore  line ;  and  by  "shore  line"  is  meant  the  line  of  the  shore 
as  the  same  exists  at  the  ordinary  stage  of  water.    So  far  these 
points  are  the  same  as  in  the  case  of  streams ;  but  in  the  theo- 
retical lake  which  I  have  assumed,  there  is  no  thread  as  in 
the  case  of  streams,  but  instead  thereof  a  point,  which  is  the 
center  of  the  lake.    Therefore,  the  side  boundary  lines  are  the 
lines  drawn  from  the  shore  points  already  defined  to  the  cen- 
ter of  the  lake.    This  is  true  as  to  both  classes  of  lakes.    But 
the  water  limit  is  different  in  the  two  classes.     In  the  case  of 
public  lakes  the  riparian  owner  has  the  same  ownership  and 
use  in  the  bed  as  that  which  has  already  been  defined  as  appli- 
cable in  the  case  of  public  or  navigable  streams,  to-wit:    He 
has  an  absolute  fee  to  ordinary  high  water  mark.     He  has  a 
qualified   fee   between   ordinary  high   water  mark  and  low 
water  mark.     Below  low  water  mark  he  has  no  title  or  interest 
different  from  the  rest  of  the  public  but  below  that  point  the 
ownership  of  the  bed  is  vested  in  the  state. 
In  re  Minnetonka,  56  Minn.  513. 

Accordingly,  in  the  case  of  public  lakes  the  extent  in  the 
lake  of  the  riparian  owner's  title  or  interest  is  within  the 
boundaries  as  above  defined:  (1)  one  line  being  the  shore 
line,  (2)  another  line  being  the  line  of  ordinary  high  water 
mark  or  of  low  water  mark,  as  the  case  may  be,  and  (3)  the 
lateral  boundaries  being  laid  out  as  above  defined. 

In  the  case  of  private  lakes  the  extent  of  the  riparian  owner- 
ship would  be  all  the  bed  lying  in  the  triangle  formed  by  the 
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shore  line  and  the  two  lateral  lines  extending  therefrom 
to  the  center  of  the  lake. 

We  have  excepted  the  cases  calling  for  decision  as  to  own- 
ership of  land  formed  by  recession  of  the  lake  and  lying  be- 
tween the  original  shore  line  of  the  riparian  owner  and  the 
lake  as  receded.  As  to  the  riparian  owner's  rights  in  such 
land  a  different  rule  of  boundaries  is  applied.  We  are  still 
assuming  a  lake  of  substantially  such  shape  that  its  central 
point  may  be  located  by  surveys.  This  question  is  an  impor- 
tant one  as,  particularly  in  this  state,  many  lakes  are  reced- 
ing and  their  shore  boundaries  are  changing.  As  a  general 
proposition  any  accretions  to  the  riparian  land  by  reason  of 
the  natural  recession  of  the  lake,  whether  such  lake  be  public 
or  private,  are  added  to  the  riparian  land  and  become  a  part 
of  it.  This  is  true  only  within  the  limits  of  the  boundaries 
properly  laying  out  the  riparian  owner's  rights  as  to  such  land 
left  by  recession.  It  is  wrong,  as  some  courts  have  held,  in 
fixing  boundaries  in  such  cases',  to  extend  the  lateral  lines  of 
the  shore  tract  in  the  direction  that  they  approach  the  shore 
for  the  purpose  of  determining  the  riparian  owner's  rights  in 
the  bed  of  the  lake  or  for  the  purpose  of  determining  the  ri- 
parian owner's  rights  in  land  created  by  recession.  By  so  do- 
ing some  riparian  owner  would  get  more  than  his  proper  share 
and  others  less.  How  then  shall  we  parcel  out  to  the  riparian 
owner  his  share  of  this  land  left  by  recession?  The  same 
rule  is  fixed  for  laying  out  boundaries  in  such  case  as  is  fixed 
for  the  laying  out  of  the  riparian  owner's  share  of  any  upland 
which  may  have  originally  lain  between  the  meander  lit),e  and 
the  lake  itself;  for  his  ownership  does  not  stop  at  the  meander 
line  nor  is  the  meander  line  laid  out  for  the  purpose  of  limit- 
ing his  shore  ownership.  However,  in  the  cases  now  under 
consideration  the  meander  line  is  an  important  factor  and  the 
rule  IS  this: 

The  riparian  owner's  right  and  ownership  in  land  between 
the  meander  line  and  the  lake,  including  land  added  to"  the 
natural  shore  land  by  reason  of  vhe  recession  of  the  lake  is  de- 
termined as  follows:  From  th«  two  points  of  intersection 
by  the  two  upland  side  boundi  ries  with  the  meander  line, 
draw  lateral  lines  to  the  centei  of  the  lake.  The  land  be- 
tween these  two  lateral  lines  so  crawn  and  lying  between  the 
meander  line  and  the  lake  belongs  to  the  owner  of  the  riparian 
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tract  in  question. 

The  above  applies  particularly  to  public  meandered  lakes. 
In  the  case  of  private  unmeandered  lakes  the  rule  would  be 
the  same,  except  that  the  lateral  lines  would  be  drawn  from 
the  intersections  of  the  upland  side  lines  with  the  original 
shore  line  instead  of  from  their  intersections  with  the  meander 
line. 

A  distinction  must  be  made  between  the  conditions  existing 
in  the  case  of  lands  added  by  natural  recession  of  the  lake  and 
the  case  of  lands  added  by  artificial,  and  especially  by  any 
sudden  artificial  means,  as  by  drainage.     What  the  riparian 
owner  is  entitled  to,  as  his  addition  in  such  cases,  is  the  natur- 
al accretion.    The  same  would  also  probably  apply  to  the  in- 
direct results  of  some  artificial  improvements  in  the  way  of 
drainage.     But  in  the  case  of  a  sudden  disappearance  of  a 
public  lake  from  artificial  causes,  such  as  direct  drainage,  the 
riparian  owner  would  not  probably  be  allowed  to  add  to  his 
holdings,  through  such  act  of  drainage,  which  unless  accom- 
plished through  proceedings  under  the  law,  would  be  an  unlaw- 
ful act. 

In  passing  let  me  now  make  a  statement  as  to  meander 
lines. 


As  to  Meander  Lines. 

The  relative  importance  and  significance  of  the  meander 
lines  which  are  run  by  the  United  States  government  have 
been  too  often  misunderstood.    The  Federal  government  in 
surveying  the  public  lands  and  preparing  them  for  settlers  ran 
meander  lines  along  the  shores  of  lakes  and  streams  which 
were  of  such  a  size  that  they  could  not  conveniently  be  in- 
cluded in  the  measurement  of  the  land.    The  various  fraction- 
al sections  were  described  with  reference  to  these  meander 
lines;  and  the  question  ha$  often  arisen  whether  these  lines 
were  intended  to  be  boundaries  or  not.    Nothing  is  better  set- 
tled now  than  the  general  rule  that  these  meander  lines  were 
not  in  fact,  nor  intended  to  be,  boundary  lines,  but  that   the 
body  of  the  water  is  to  be  regarded  as  the  true  boundary  line. 

2  Farnham  on  Waters,  Sec.  418. 

St.  Paul  &  Pac.  Ry.  Co.  v.  Schurmeier,  7  Wall.  272. 
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They  were  run  not  as  boutidaries  of  a  tract  of  land,  but  for 
the  purpose  of  defining  the  sinuosities  of  the  stream  or  lake, 
and  as  a  means  of  ascertaining  the  quantity  of  land  in  the 
fraction  3ubject  to  sale  and  which  is  to  be  paid  for  by  the  pur* 
chaser.  The  fact  that  by  carrying  the  boundaries  to  the  water 
the  grantee  receives  more  land  than  he  pays  for  does  not  alter 
the  rule. 

2  Famham  on  Waters,  Sec.  418  and  cases  cited. 

Nor  is  the  riparian  owner  bound  by  what  happens  to  be 
the  location  of  the  meander  line  even  on  the  question  of  what 
in  fact  are  the  sinuosities  of  the  bank.  It  is  assumed  that  the 
meander  line  may  have  been  rougniy  located  and  may  not  have 
properly  indicated  at  any  particular  point  what  the  actual 
sinuosities  of  the  stream  were.  In  many  cases  a  most  cursory 
inspection  shows  that  the  meander  lines  are  not  indicative  of 
the  sinuosities  of  the  stream.  More  than  that,  changes  in  the 
stream  since  the  meander  lines  were  laid  out  occasion  increas- 
ing and  varying  differences.  The  question  of  the  sinuosity  of 
the  stream,  its  direction  and  the  general  direction  of  its  banks 
for  the  purpose  of  determining  the  thread  of  the  stream,  are 
questions  of  fact  to  be  determmed  by  actual  survey  upon  the 
ground.  The  question  of  the  amount  and  quantity  of  land 
added  to  the  original  riparian  land  by  accretion  or  by  recession 
or  by  any  natural  change  is  a  question  of  fact  to  be  determined 
by  actual  surveys  and  the  records  of  actual  surveys.  These 
questions  of  fact  are  all  to  be  fixed  and  determined  by  the  en- 
gineer and  the  surveyor,  and  include  also  matters  of  history 
so  far  as  the  same  can  be  determined  and  proven  by  compe- 
tent evidence.  It  is  true,  there  are  certain  cases  where  the 
fact  appears  that  the  meander  line  was  not  intended  originally 
to  have  any  reference  to  the  banks  or  shores  of  a  lake  or 
stream,  and  was  intended  and  has  been  used  itself  as  a  boun- 
dary line.  In  such  cases,  of  course,  the  intention  prevails, 
but  those  cases  are  exceptional.  High  and  dry  land  between 
a  meander  line  and  the  shore  of  a  lake  or  stream,  whether 
navigable  or  not,  belongs  to  the  abutting  owners  as  though 
it  came  from  accretion  or  reliction,  the  side  lines  of  such  land 
extending  to  points  from  their  intersection  with  the  shore 
meander  line  to  the  center  of  the  lake ;  or  if  it  is  a  case  of  a 
stream,  by  lines  from  the  shore  intersections  at  right  angles 
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to  the  thread  of  the  stream.  The  rule  as  to  the  meander  line 
not  being  a  boundary  line  applies  equally  when  the  line  is  run 
in  the  water.  The  title  of  th^  riparian  land  in  such  cases  stops 
at  the  shore. 

2  Farnham,  Sec.  418  and  cases  cited. 

It  is  true  that  the  points  of  law  here  discussed  vary  some- 
what in  different  states,  for  it  has  been  held  that  the  question 
of  the  boundary  lines  which  limit  the  riparian  owner's  rights 
in  the  bed  of  streams  and  lakes  and  as  to  the  extent  to  which 
the  meander  lines  of  the  United  States  government  are  con- 
trolling, is  a  question  of  local  law.  There  is  not  a  wide  variance 
between  the  law  on  these  points  of  the  different  states;  but 
the  rules  which  I  am  giving  are  those  which  have  become 
the  well  settled  law  of  the  State  of  Minnesota. 

Hanson  v.  Rice,  88  Minn.  273. 

Shell  V.  Matteson,  81  Minn.  38. 

In  the  latter  case  it  was  held  that  the  lateral  lines  which 
limit  the  riparian  owner's  right  in  the  bed  of  a  lake  that  has 
receded  are  to  be  drawn  to  the  center  of  the  lake  from  the 
point  of  intersection  of  the  meander  lines  with  the  lateral 
shore  lines  of  the  tract. 

An  interesting  case  regarding  the  restoration  of  lost  and 
obliterated  meander  lines  and  comers  was  recently  decided  by 
the  Minnesota  Supreme  Court  and  it  was  there  held  that 
"calls"  for  the  determination  of  boundary  lines  where  incon- 
sistent should  be  g^ven  effect  in  the  following  order,  namely, 
(1)  natural  objects,  (2)  artificial  marks,  and  (3)  courses  and 
distances,  and  where  the  call  was  for  an  existing  lake,  that 
took  precedence  over  the^call  either  of  distance  or  thes  infer- 
ential call  for  quantity. 

Klven  V.  Gunderson,  95  Minn.  246. 

It  has  been  held  in  this  state  that  when  a  government  lol 
abuts  upon  a  lake,  the  shifting  water  line  and  not  the  meander 
line  is  the  boundary  of  the  lot,  and  a  description  in  a  deed  by 
metes  and  bounds  will  be  determined  by  ascertaining-  the 
monuments  and  boundaries  by  the  metes  and  bounds  descrip- 
tion without  regard  to  the  statement  of  quantity;  that  is,  the 
statement  of  quantity  will  be  rejected  if  the  metes  and  bounds 
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description  measured  to  the  shifting  water   line    and    inde- 
pendent of  the  location  of  the  meander  line,  can  be  determined. 
Sherwin  v.  Bitzer,  97  Minn.  262. 

Another  recent  Minnesota  case  confirms  the  rule    above 
stated  for  determining  the  riparian  owner's  rights  in  land 
created  by  recession  on  the  shores  of  a  meandered  lake. 
Markusen  v.  Mortenson,  (decided  June  26,  1908),  116  N. 
W.  1021. 


As  to  Irregular  Lakes. 

The  rules  which  I  have  stated  as  applying  to  streams  and 
also  those  stated  as  applying  to  lakes,  have  assumed  in  the 
one  case  a  stream  with  a  regular  course  and  in  the  other  case 
a  lake  of  substantially  circular  form.  On  account  of  the  con- 
tour of  the  shores  it  is  sometimes  difficult  and  even  impossible 
to  apply  the  general  rule.  However,  in  such  cases  the  rule 
for  fixing  the  property  rights  would  start  from  the  general 
rule  applicable  to  the  general  conditions  assumed  and  would 
vary  the  application  of  the  rule  according  as  the  varying  cir- 
cumstances demanded,  with  the  view  to  adjusting  the  ques- 
tions involved  with  equity  between  the  parties. 

In  the  case  of  a  stream,  the  thread  of  the  stream  might 
become  a  curved  line,  which  in  fact  and  in  theory  is  made  up 
of  many  straight  lines.  It  would  be  possible  always  to  figure 
out  a  working  rule  based  upon  the  general  rule  and  based 
upon  the  proposition,  that  it  is  the  extent  of  the  general  shore 
line  rather  than  the  acreage  in  the  upland,  which  is  the  main 
basis  for  measuring  the  riparian  owner's  rights  in  the  stream 
or  lake. 

In  the  case  of  lakes,  the  variations  are  sometimes  much 
greater  and  there  would  be  greater  difficulty  in  applying  the 
general  rule.  Some  lakes  are  substantially,  and  very  often 
in  fact,  merely  streams.  Sometimes  parts  of  a  lake  partake 
of  the  nature  of  a  stream  rather  than  of  a  lake.  It  is  safe  to 
say  that  wherever  a  lake,  or  any  part  of  a  lake,  is  so  extended 
that  its  general  lay  is  in  the  nature  or  form  of  a  stream  rather 
than  that  of  a  lake, — that  in  such  case,  instead  of  attempting 
to  locate  an  impossible  center  as  the  point  to  which  the  lateral 
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lines  above  spoken  of  should  run,  a  ''thread  of  the  lake"  should 
be  laid  out,  in  the  same  way  as  a  ''thread  of  the  stream"  in 
the  case  of  streams;  and  that  the  lateral  lines  would  run  at 
right  angles  to  such  "thread  of  the  lake."    But  between  the 
two  cases,  a  theoretically  circular  lake  whose  center  point  can 
be  approximately  located  by  survey,  and  a  narrow  extended 
lake  partaking  of  the  nature  of  a  stream  and  which,  as  it 
cannot  have  a  center  point,  must  have  its  thread  laid  out  as 
in  the  case  of  a  stream, — ^between  these  two  extreme  cases  we 
have  innumerable  variations.     But  it  is  obvious  that  as  to  any 
particular  lake,  or  as  to  any  particular  part  of  a  lake,  not  pos- 
sible of  treatment  on  the  basis  of  either  of  these  two  extremes, 
a  proper  basis  should  be  found,  lying  directly  in  line  between 
the  two  extremes  just  mentioned.    For  the  variation  in  shape 
between  the  circular  lake  and  a  stream  is  brought  about  by 
gradually  extending  the  circular  lake,  through  various  forms 
of  the  ellipse,  to  that  of  a  stream.    If  the  lake  is  neither  cir- 
cular with  a  possible  center  nor  sufficiently  elongated  so  that 
its  contours  assume  those  of  a  stream,  such  lake,  5r  such  part 
of  a  lake,  can  be  treated  as  some  form  of  an  ellipse.    An  ellipse, 
properly  speaking,  has  not  a  center  (in  the  same  sense  as  has 
a  circle),  neither  has  it,  properly  speaking,  a  thread;  but  it 
has  something  which  corresponds  to  both.     It  has  two  foci, 
and  the  line  between  those  two. foci  is  that  which,  when  the 
ellipse  is  extended  into  the  form  of  a  stream,  becomes  the 
thread   and   which    when   the   ellipse    is    contracted    into    a 
circular  form  becomes  the  center.    This  line,  then,  in   the 
case   of  an   elliptical   lake   must  be   used   as   the  basis    for 
the    measurements    herein    spoken    of.       Therefore,    in    all 
such    cases   the   boundaries   would   be   found   in    the    same 
way    as    already    suggested,    except    that    the    lateral    lines 
would  run,  not  to  a  point,  nor  necessarily  at  right  angles  to 
a  thread.    These  lateral  lines  would  be  the  shortest  distance 
lines  between  the  shore  points  as  already  indicated  and  the 
line  between  the  two  foci  of  the  ellipse.     It  is  plain  to   see 
that  such  lateral  line,  in  case  it  did  not  run  at  right  anprles 
to  this  line  between  the  two  foci  would  intersect  one  of  the 
foci. 

The  manner  in  which  these  rules  are  applied  is  illustrated 
bv  the  annexed  diagram  shown  in  three  figures,  "B,"  "C*  an4 
"D."    "F"  in  each  instance  indicates  the  center  point  of  thel 
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lak^  if  circular,  or  the  foci  of  the  elliptical  lake  if  it  is  an 

ellipse.     The  shore  tracts  "A,"  "B"  and  "C,"  etc.,  used  for 

illustration   are  shown  with  their  upland  shore    boundaries. 

The  points  "a"  and  "a,"  "b"  and  "b,"  "c"  and  "c,"  etc.,  show 

the  assumed  points  of  intersection  between  the  upland  side 

boundaries  and  the  meander  line,  the  latter  being  shown  as 

"m-m."     The  lateral  boundaries  between  such  meander  line 

and  extending  into  the  lake  are  shown  by  dotted  lines,  as  they 

would  vary  under  varying  circumstances  assumed,  figure  "B" 

representing  a  circular  lake,  figure  "C"  an  elliptical  lake  and 

figure  **D*'  a  lake  lying  as  does  a  stream. 

I  do  not  find  that  any  court  has  extended  the  rule  as  to 
variations,  in  the  way  in  which  I  have  stated;  but  I  do  not 
see  how  such  application  of  the  rule  could  be  avoided,  in  a 
case  involving  die  peculiar  conditions  assumed,  especially  if 
the  decision  were  to  be  made  as  far  as  possible  consistent  with 
the  general  rule  in  the  normal  case,  which  is  well  established 
in  this  state.  To  make  the  "center"  of  a  long  elliptical  lake 
the  objective  point  of  the  lateral  lines  referred  to,  would  be 
to  give  undue  advantage  to  owners  of  tracts  on  or  near  the 
end  of  such  lake,  as  against  owners  on  the  sides  of  such  lake. 
The  extent  of  their  respective  rights  to  lands  formed  by  the 
drying  up  of  the  lake  would  be  determined,  not  by  the  extent 
of  their  shore  lines  (which  is  the  only  logical  basis),  but  by 
their  particular  locations — those  farthest  from  the  center  of 
the  lake  getting  most. 

It  is  obviously  impracticable  for  the  courts,  with  the  help 
that  surveyors  could  give,  to  solve  the  problem  here  discussed, 
on  the  basis  of  always  running  the  lateral  boundary  lines  to 
some  point  in  the  lake  which  must  be  fixed  as  the  "center" 
of  the  lake.    Such  a  method  is  particularly  unfeasible  in  Min- 
nesota, where  the  widest  variation  exists  in  the  contour  of 
lakes,  and  where  there  are  lakes,  or  parts  of  lakes,  long  and 
narrow,  and  more  or  less  sinuous  and  showing  all  the  char- 
acteristics of  a  stream  with  the  latter's  varying  sinuosities; 
and  where  also  many  a  lake,  although  under  one  name,  is 
made  up  of  practically  two  or  more  lakes;  and  where  some- 
times an  entire  lake  is,  or  different  parts  of  the  same  lake  are, 
of  such  form  that  no  treatment  on  the  basis  of  an  assumed 
circular  form  is  possible.    It  is  true,  however,  that  every  lake, 
or,  if  Its  shores  are  very  irregular,  each  of  its  several  parts, 
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where  it  cannot  be  treated  as  substantially  a  circle  on  the  one 
hand  or  on  the  other  as  a  stream,  may  be  solved  as  substan- 
tially covering  an  ellipse.     As  any  surveyor  can  locate  the 
center  of  a  circular  lake  so  he  can  locate  the  two  foci  of  an 
elliptical  lake.    More  than  that,  the  solution  here  suggested 
in  the  case  of  an  elliptical  lake  gives  results  approaching  the 
methods  of  measurements  laid  down  for  a  stream,  or  on  the 
other  hand  approaching  the  methods  of  measurement  laid  down 
for  a  circular  lake,  just  exactly  in  proportion  as  the  contour 
of  the  lake  in  question  approaches  the  one  or  the  other  of 
the  two  extremes  as  to  which  rules  of  measurement  have  been 
established.    The  method  here  suggested  is,  therefore,  not  re- 
pugnant to,  but  entirely  consistent  with,  the  rules  of  measure- 
ment which  have  been  established  by  authority.    If  a  proper 
application  of  the  established  rule  is  to  be  made  for  cases  of 
exceptionally  irregular  lakes,  the  method  here  suggested  is 
the  most  feasible  means  of  so  doing.    It  is  the  only  logical 
and  consistent  way  for  treating  very  irregular  lakes  or  lakes 
with  very  irregular  parts.     It  should  be  borne  in  mind  that 
in  determining  the  question  whether  measurements  on  a  par- 
ticular lake  are  to  be  solved  on  the  basis  of  treating  the  lake 
as  a  circle  or  as  a  stream  or  as  an  ellipse,  any  and  all  excep- 
tional irregularities  in  the  shore  line  of  the  lake,  or  of  the 
particular  part  of  the  lake  in  question,  should  be  disregarded. 
The  ellipse  or  the  circle,  as  the  case  may  be,  which  is  to  be 
used  as  the  basis,  may  at  some  points  pass  without  and  at 
other  points  pass  within  the  actual  shore  line.    In  all  ca^es, 
however,  if  the  contour  is  substantially  that  of  a  circle,  then 
the  basis  of  the  circle  should  be  used;  if  the  contour  is  sub- 
stantially an  ellipse,  then  the  basis  of  the  ellipse,  as  here 
shown,  should  be  used.    I  commend  this  for  your  earnest  con- 
sideration, as  I  should  urge  it  for  the  consideration  of  the 
courts  in  any  case  presenting  the  reasons  here  suggested  for 
its  application. 


POINTS  AND  LINES  ON   LAKES   AND   STREAMS 


29^ 


r^s^B 


T" 


r,^j? 


\^€t/77£   as  //7  Sty^eLams  -  S^e^^A) 


30         MINNESOTA  ENGINEERS'  AND  SURVEYORS'  SOCIETY 

As  to  Calls  Up  and  Down  Stream,  Etc. 

Ordinarily,  unless  there  is  some  peculiar  circumsiance  re- 
quiring an  exception  to  be  made,  a  riparian  owner  of  a  tract 
bordering  upon  a  stream  owns,  as  I  have  stated,  to  the  center 
of  the  stream  if  it  is  a  private  stream,  or,  if  it  is  a  public 
stream,  he  owns  to  ordinary  high  water  mark,  with  a  qualified 
ownership  to  low  water  mark  and  certain  rights  of  user  in 
the  bed  to  the  center  of  the  stream.  However,  in  many. sur- 
veys and  descriptions  of  the  shore  tract  the  terms  are  so  vary- 
ing that  there  has  been  a  distinction  betweens  calls  which 
include  the  stream  and  those  which  exclude  it.  These  dis- 
tinctions, of  course,  are  particularly  important  and  interesting 
to  engineers  and  surveyors  and  the  distinctions  have  .been 
pretty  well  settled  by  the  authorities.  The  following  calls  for 
points  or  lines  in  connection  with  the  stream  have  been  held 
to  include  the  rights  of  the  riparian  owner  to  the  center  of  the 
stream : 

A  tract  of  land  described  as-  "upon  the  bank"  of  a  stream. 
Or  a  call  for  a  comer  or  line  "at  the  stream."  Also  a  call 
"thence  north  to  the  shore."  So  a  boundary  running  to  a 
monument  standing  on  the  bank  and  "from  thence  running  by 
the  river  or  along  the  river."  So  a  call  describing  lines  as 
"to  a  tree  on  the  bank  of  a  river  thence  up  said  river"  locates 
the  line  at  the  thread  of  the  stream.  So  a  survey  running 
"to  a  point  on  a  river"  and  "thence  down  said  river."  So  a 
description  running  from  a  given  point  "to  the  mouth  of  a 
certain  stream"  and  "thence  ascending  said  stream." 

So,  of  course,  all  cases  where  the  stream  itself  is  referred  to 
as  the  boundary  line. 

All  the  above  descriptions  referred  to  include  the  stream 
itself  to  its  center. 

However,  if  the  land  is  bounded  by  a  line  described  as 
"running  along  the  bank  of  a  river"  or  "along  the  margin  of 
a  river,"  it  does  not  convey  to  the  middle  of  the  stream.  So 
in  cases  where  the  "shore  line"  or  the  "Hne^of  the  bank"  is 
stated  as  the  boundary  line.  So  a  description  running  "along 
the  water's  edge"  to  a  stake.  So  again  where  the  description 
is  to  the  top  of  the  bank  and  thence  running  "along  the  top" 
of  the  bank. 

There  are  many  differences  in  the  application  of  these  dif- 
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ferent  phases,  but  in  general  the  rule  has  been  as  above  stated. 

There  are  certain  kinds  of  descriptions  or  calls  which  do 
not  carry  the  boundary  of  the  shore  tract  even  td  the  water's 
edge.  Many  surveyors  do  not  sufficiently  consider  or  weigh 
the  technical  meaning  of  the  words  employed  in  notes  and 
descriptions  and  very  bften  the  words  "up  a  stream"  or  "along 
a  shore  or  bank"  are  taken  to  mean  the  same  as  if  the  words 
used  were,  "in,  by  or  along  a  stream,",  but  the  courts  make  a 
distinction.  In  the  former  case  generally  the  stream  itself 
is  excluded.  In  the  latter  case  it  is  included,  that  is,  to  the 
center. 

Such  a  description  as  "up  a  brook  due  west"  to  a  certain 
point,  or  "thence  north  down  the  stream"  to  a  certain  point, 
do  not  necessarily  include  any  part  of  the  stream  nor  to  the 
water's  edge.  The  Effect  must  be  given  in  each  instance  to 
the  direction  "west  "  in  one  instance  and  "north"  in  the  other 
case,  and  the  line  must  be  a  straight  line  and  not  along  nor 
in  any  wise  affected  by  the  course  of  the  stream.. 

A  call  "from  a  fixed  monument  on  the  edge  of  a  creek  up 
the  same  by  a  single  course  to  another  fixed  monument  on 
said  creek"  means  a  straight  line  from  one  monument  to 
another  and  not  one  following  the  windings  of  the  creek.  In 
all  cases  it  is  the  intention  of  the  parties  as  deduced  from  the 
words  used  which  governs;  but  the  decisions  of  the  courts 
have  given  to  certain  words  a  technical  meaning,  and  when 
these  are  used  the  intention  of  the  parties  is  held  to  be  that 
which  is  included  in  the  technical  meaning  instead  of  that 
which  might  have  been  in  the  minds  of  the  parties.  It  is, 
therefore,  important  to  distinguish  properly  between  the 
phrases  which  have  been  held  to  include  the  stream  and  those 
which  have  been  held  to  exclude  it.  It  may  be  said,  m  passing, 
that  where  areas  of  shore  tracts  are  stated  in  a  description, 
those  are  usually  understood  not  to  include  the  area  which 
lies  under  water. 

The  foregoing  statements  with  reference  to  calls  up  or  down 
a  stream,  etc.,  arfc  statements  only  of  the  general  rule  govern- 
ing such  matters.  However,  there  is  a  general  principle  as 
to  construing  such  descriptions  which  has  been  recognized, 
particularly  in  Minnesota,  and  that  is  this:  Where  a  shore 
tract  is  conveyed  it  will  be  presumed,  from  the  general  fact 
that  it  is  a  shore  tract,  that  the  grantor  intends  to  convey 
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all  riparian  rights  naturally  appurtenant  to  such  shore  tract* 
He  may  by  proper  words  reserve  the  riparian  rights,  and. by 
proper  description  exclude  them,  but  the  presumption  in  favor 
of  his  including  them  will  govern,  unless  a  contrary  intentioit 
is  expressly  shown  by  the  terms  of  the  g^ant.  Accordingly, 
in  cases  where  the  land  granted  was  obviously  riparian  land 
the  Minnesota  court  has  held  that  a  call  "thence  north  along 
said  lake  shore,"  from  a  point  fixed  as  "to  the  shore,"  carried 
with  it  the  riparian  rights. 

Gilbert  v.  Emerson,  65  Minn.  354. 

Castle  V.  Elder,  57  Minn.  289. 

This  illustrates  how  modifications  are  made  in  the  applica-^ 
tion  of  the  general  rule. 

It  is  a  safe  rule  to  follow  in  fixing  descriptions  for  the  con- 
veyance of  riparian  land  or  of  land  on  or  near  the  shore  of 
streams  and  lakes,  to  have  expressly  stated  the  intention  of 
the  parties  and  not  leave  the  question  of  the  effect  of  the  de- 
scription to  the  construction  of  the  courts.    Parties  who  are 
dealing  honestly  can  always  agree  upon  their  ^intentions  in 
this  respect  so  that  such  intention  may  be  expressed.    If  any 
shore  or  riparian  rights  are  intended  to  be  reserved  by  the 
grantor,  let  such  reservation  be  stated  clearly  and  definitely. 
On  the  other  hand,  if  riparian  rights  are  intended  to  be  in- 
cluded, let  such  inclusion  be  definitely  and  expressly  stated.. 
In  all  these  matters,  as  in  all  matters  of  construction  of  grants^ 
it  is  the  intention  of  the  parties  as  deduced  from  the  instru- 
ments which  governs. 

It  should  be  kept  in  mind  that  a  different  rule  may  exist 
in  different  states  and  that  these  matters  are  largely  the  sub- 
ject of  local  law.  Indeed,  within  the  same  state  we  sometimes 
find  instances  where  in  one  locality  one  rule  of  ownership  iit 
beds  of  streams  and  lakes  applies  and  in  another  part  of  the 
same  state  another  rule.  These,  however,  are  exceptional  in- 
stances. In  Minnesota,  as  we  have  seen,  the  riparian  owner 
on  public  streams  has  an  ownership  in  fee  to  ordinary  high 
water  mark  with  a  qualified  fee  to  low  water  mark  and  only 
a  right  of  user  in  the  bed  of  the  stream  to  the  center.  In 
other  states,  like  Wisconsin,  and  many  other  states,  the  title 
in  fee  goes  to  the  center  of  the  stream  the  same  as  in  the  case 
of  private  streams,  the  only  difference  being  as  to  the  para- 
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mount  rights  of  the  public  in  the  one  for  the  purpose  of  navi- 
gation which  do  not  exist  in  the  other.  On  account  of  early 
colonial  grants  a  peculiar  and  exceptional  rule  exists  in  Massa- 
chusetts as  to  the  great  ponds  in  that  state.  The  same  is  true 
in  the  state  of  Maine.  So  in  New  York,  along  the  Mohawk 
Valley,  on  account  of  early  colonial  grants,  the  title  in  the 
bed  of  the  stream  belongs  to  the  riparian  owner  and  is  dif- 
ferent from  that  of  the  owners  upon  other  navigable  waters 
in  the  state.  It  is  not  necessary  at  this  time  to  discuss  these 
distinctions. 

On  all  these  points  see 
Wait,  Law  of  Operations  Preliminary  to  Construction  in 
Engineering  and  Architecture,  Sees.  406-414. 

I  had  outlined  for  your  consideration  some  further  points 
connected  with  the  law  of  waters  which  would  be  interesting 
and  instructive  to  you, — ^points  in  regard  to  rights  as  between 
the  public  and  riparian  owners  in  plans  and  construction  for 
public  water  supply;  points  in  regard  to  the  pollution  of 
waters;  points  as  to  relative  rights  of  adjoining  land  owners 
in  discharging  surface  waters  by  artificial  means;  points  as 
to  the  law  governing  the  appropriation  of  waters,  especially 
for  irrigation ;  and  some  practical  suggestions  as  to  the  prepar- 
ation b^  engineers  for  law  suits,  including  the  preparation  of 
evidence  and  the  giving  of  testimony,  especially  in  matters  per- 
taining to  water  rights.  But  I  have  already  reached  a  proper 
time  limit  and  I  will  reserve  further  discussion  of  these  mat- 
ters for  some  future  time.  I  thank  you  for  the  interest  which 
you  have  shown. 


OBJECTIONS  TO  H.  F.  No.  76. 


Being  a  Bill  fob  an  Act  to  Cbbatb  a  Watbb  Sup- 
ply  CiOMMISSION   AND  TO   CONFISCATE   BY 

THB  State  the  Pbopebty  and  Bights 

OF  Bipabian  Ownees  in 

Minnesota. 


Brief  for  Riparian  ®wnerd 

By  Rome  O.  Brawn, 


PBELIMINABY  STATEMENT. 

H.  F.  No.  76,  introduced  by  Mr.  Spooner,  is  now 
before  the  House  in  the  form  of  a  redraft  printed  as 
H.  F.  No.  76,  at  page  445  of  House  Bills.  The 
only  substantial  difference  between  the  original  bill 
and  the  redraft  is  that  the  latter  is  made  to  apply 
exclusively  to  public  streams  and  waters.  This 
change  has  no  substantial  effect  upon  the  bill,  for 
nearly  all  the  water  powers  in  Minnesota,  both 
those  developed  and  those  undeveloped,  are  upon 
navigable  or  public  streams.  It  is  the  object  of  this 
brief  to  show  the  nature  of  the  legislation  intended, 
and  to  demonstrate  that  it  is  an  attempt  unlawful- 
ly to  confiscate  the  property  rights  of  riparian  own- 
erS|  and  further  that,  considered  as  a  mere  matter 


/ 


of  public  policy,  the  measure  is  antagonistic  to  the 
industrial  development  of  Minnesota. 

A  Comparison. 

Suppose  a  bill  were  presented  for  an  act  by  which 
it  was  provided  that  every  owner  of  agricultural 
lands  should  keep  a  record  of  the  amount  of  na- 
tural rainfall  upon  his  land  during  the  different 
periods  of  the  year,  and  that  some  state  commis- 
sion should  take  those  records  and  levy  a  toll,  for 
the  benefit  of  the  state  treasury,  of  from  10  cents 
to  f2  for  each  inch  or  specified  fraction  of  an  inch 
of  rainfall  upon  such  owner's  land ;  and  should  fur- 
ther provide  that  the  use  of  such  owner's  land,  to- 
gether with  the  benefit  of  the  rainfall,  should  be 
subject  to  the  control  of  such  commission ;  and  that 
if  the  natural  advantages  of  the  land  and  rainfall 
were  not,  in  the  judgment  of  the  commission,  fully 
or  properly  utilized  by  the  land  owner,  that  the 
commission  could  turn  over  such  unused  advantag- 
es to  a  stranger,  or  appropriate  the  same  to  the 
State;  and  that  it  further  provided  that  the  land 
owner  should  not  have  the  right,  after  1912,  to  the 
beneficial  use  of  his  land  and  of  the  natural  rainfall 
that  should  come  upon  it,  unless  he  should  have 
filed  with  the  commission  a  consent  to  submit  to  the 
provisions  of  the  act  in  question ;  and  suppose  that 
it  further  provided  that  the  commission  should  have 
the  power  to  fix  and  regulate  the  rates  at  which  the 
crops  from  such  lands  should  be  sold, — Such  a  hill 
would  he  as  defensible  under  the  law,  and  as  a  meas- 
ure of  public  policy,  as  Mr.  Spooner^s  H.  F.  No.  76. 


Every  argument  that  could  be  made  in  favor  of  H. 
F.  76, — ^whether  upon  points  of  law,  or  upon  claims 
of  public  policy  including  the  argument  that  the 
benefit  (that  is,  flow  of  water)  to  the  land  upon 
which  the  burden  is  imposed  comes  to  it  in  varying 
quantities  by  nature, — each  and  all  of  these  argu- 
ments, and  others,  would  apply  as  well  to  the  sup- 
IKMsed  bill  above  referred  to,  as  to  H.  P.  No.  76. 

What  H.  P.  No.  76  Provides. 

H.  P.  No.  76  provides  in  brief,  besides  other 

things,  as  follows : 

Section  1.  That  the  ownership  of  the  bed  of  a 
navigable  stream  is  declared  to  be  in  the  state,  in 
trust  for  the  use  and  benefit  pf  the  people  of  the 
state. 

If  this  is  intended  as  a  statement  of  the  general 
law  in  this  state  that  the  title  is  in  the  state  in  its 
sovereign  capacity  to  protect  the  waters  and 
streams  for  public  uses, — meaning  certain  direct 
uses  by  the  public  of  the  water, — ^it  is  unobjection- 
able. Any  extension,  however,  making  the  para- 
mount rights  of  the  state  extend  to  anything  further 
than  actual  use  for  navigation,  public  water  sup- 
ply, fishing,  cutting  ice,  and  similar  actual  uses, 
would  be  in  derogation  of  the  property  rights  of  the 
riparian  owner,  all  of  which  is  shown  by  the  de- 
cisions below. 

Section  2.  That  the  natural  energy  and  beneficial 
use  of  the  waters  of  navigable  streams  and  mean- 
dered lakes  belong  to  the  state  and  are  subject  to 
state  regulation,  supervision  and  control  for  all 
purposes  save  those  belonging  to  the  federal  govern- 
ment 


This  is  a  declaration  of  confiscation.  The  law 
of  property  rights  in  this  state  has  established  in 
the  riparian  owner  the  property  and  interest  which 
is  here  declared  to  be  in  the  state,  and  such  ripar- 
ian owner's  property  rights  are  subject  only  to  cer- 
tain paramount  uses  which  are  above  specified. 
This  paramount  right  of  the  state  does  not  include 
any  interest  or  right  of  control  in  the  natural  en- 
ergy or  beneficial  use  of  the  waters  of  a  navigable 
stream,  nor  any  stream.  This  is  shown  by  the  de- 
cisions cited  below;  but  this  bill,  solely  on  the 
theory  so  stated  in  Section  2,  provides : 

Section  3.     Creates  a  water  commission. 

Section  4.  Gives  the  commission  jurisdiction  over 
all  the  waters  of  the  state. 

Section  5  makes  tt  the  duty  of  the  commission  to 
inquire  into  the  best  method  of  preventing  floods 
and  promoting  navigation. 

Section  6.  Directs  how  the  commission  shall  be 
organized. 

Sections  7  and  8  give  the  commission  control  of 
all  matters  connected  with  the  extension  of  water 
supplies  or  sewage  systems,  whether  municipal  or 
private. 

Section  9  defines  "franchise*'  as  every  legislative 
act  and  every  license  by  the  commission,  and  "ap- 
propriator"  as  any  company,  individual,  municipal 
or  private,  using  public  waters  for  other  than  do- 
mestic purposes  (that  is,  for  water  power,  wharfs, 
piers,  etc.). 

Section  10  requires  the  commission  to  keep  a 
complete  record  of  developed  and  undeveloped  wa- 
ter powers. 

Section  11  prohibits  all  individuals  or  corpora- 
tions, municipal  or  private,  now  engaged  or  in  the 
future  to  engage  in  using  public  waters  for  water 
power  or  any  purpose,  from  using  waters  for  such 
purposes  either  from  existing  sources  of  supply,  or 


from  new  sonrceSy  without  obtaining  from  the  com- 
mission a  franchise  therefor.  Those  who  have  al- 
ready established  their  plants  may  have  six  (6) 
months  within  which  to  get  such  franchise. 

Section  12.  Buch  franchises  may  be  granted  for 
twenty  (20)  years,  subject  to  two  renewals  of  ten 
(10)  years  each. 

Section  13.  Every  license  or  franchise  hereto- 
fore granted  for  dam,  wharf  or  pier  into  or  across 
any  navigable  stream,  is  hereby  repealed.  Such 
repeal  to  take  effect  within  twelve  ( 12 )  months  af- 
ter the  passage  of  this  act.  In  place  thereof,  all 
franchises  for  maintenance  or  erection  of  dams, 
wharfs  or  piers  shall  be  obtained  from  the  commis- 
sion under  this  act. 

Section  14.  Every  appropriator  (user  of  water 
power,  owner  or  builder  of  a  wharf,  pier,  etc. )  shall 
apply  for  a  franchise  from  the  commission  within 
a  year. 

Section  15.  After  examination  by  the  commis- 
sion, if  the  commission  grants  the  application,  then 
within  six  (6)  months  the  riparian  owner  or  ^^ap- 
propriator" shall  file  a  written  acceptance  of  the 
franchise  granted,  submitting  in  writing  to  the 
terms  of  such  franchise,  and  to  all  the  terms  and 
provisions  of  this  act,  and  also  to  the  franchise  val- 
ue as  fixed  by  the  commission. 

Section  16.  Every  user  or  appropriator  of  the 
beneficial  use  of  the  waters  of  any  navigable  stream 
shall  pay  to  the  state  a  franchise  fee  of  from  10 
cents  to  f2  per  horsepower  per  annum.  The  num- 
ber of  horse  power  which  is  the  basis  of  the  fee,  is 
not  merely  that  which  is  used  by  the  owner,  but  it 
is  "for  each  and  every  horsepower  that  is  capable 
of  being  used"  during  the  year  in  question. 

Section  17.  Provides  that  in  computing  horse- 
power per  annum,  the  computation  shall  be  made 
upon  the  basis  of  10  hours  use  each  day  ( Thus,  one 
horsepower  used  24  hours  each  day  through  the 
year,  would  compute  at  2.4  horsepower  per  annum. 
The  usual  charge  for  horsepower  is  on  the  basis  of 
24  hours  use  a  day ) . 


Sections  18  to  23  provide  for  giving  information 
to  the  commission,  examination  by  the  commission ; 
prohibition  (Sec.  20)  of  any  individual,  corpora- 
tion, municipal  or  private,  erecting  any  bridge,  dam, 
wharf  or  abutment  in  or  on  a  public  stream,  lake  or 
reservoir,  without  obtaining  franchise  from  the  com- 
mission, renewals  of  franchises,  and  time  limit  with- 
in which  construction  is  to  be  made,  and  provides 
(Section  23)  that  a  discontinuance  of  use  for  one 
year  may  forfeit  all  rights. 

Section  24.  Gives  the  commission  power  to  com- 
pel development  of  water  power  up  to  the  quan- 
tities fixed  by  the  commission  at  any  one  place. 

Sections  25  and  26  give  the  commissino  inquisi- 
torial powers  to  ascertain  facts. 

Section  27  provides  for  sufficient  fishways  in 
dams, — which  is  already  covered  by  statute. 

Section  28  provides  for  locks  in  dams  on  streams 
navigable  for  commercial  boats  and  crafts, — which 
protection  is  already  given  by  federal  law. 

Section  29  gives  the  management  regulation  and 
control  as  to  the  use  and  distribution  of  water  pow- 
er by  any  water  power  only  to  the  state,  with  the 
power  to  fix  and  control  the  rates  to  be  charged  to 
consumers. 

Section  30  makes  not  only  this  act,  but  all  fran- 
chises and  licenses  granted  thereunder  subject  to 
future  legislation. 

Sections  31  to  36  provide  as  to  enforcement  of  fees 
and  give  the  commission  power  of  examination,  fix- 
ing the  place  and  manner  of  appeals,  etc. 

Sections  37-40  fix  the  fees  for  filing  papers,  state- 
ments and  reports  of  the  commission,  and  appro- 
priates 125,000  annually  for  the  support  of  the  com- 
mission and  its  work. 

As  we  have  stated,  the  above  measure  is  contrary 
to  law  because  it  attempts  to  confiscate  individual 
property  rights,  and  further  it  is  contrary  to  pub- 
lic policy. 


THE  QUESTIONS  OP  LAW. 

This  bill  is  based  upon  the  following  false  theo- 
ries: 

( 1 )  That  the  riparian  owner's  right  to  the  bene- 
ficial use  of  the  waters  of  a  navigable  stream^  and 
his  right  to  develop  natural  water  power  on  his  land 
and  use  the  same,  is  subeet  to  the  right  of  the  state 
at  any  time  to  step  in  and  participate  in  the  ad- 
vantagesy  either  as  to  income  or  use,  of  such  water 
power.  This  theory  is  false  because  the  riparian 
owner's  right  to  develop  and  use  the  water  power 
appurtenant  to  his  land  has  been  held  to  be  an  ab- 
solute property  right,  and  subject  to  no  other  right 
in  the  state,  except  the  paramount  right  of  the 
state  to  control  the  beds  and  waters  of  a  navigable 
stream  for  certain  specified  public  uses,  such  as 
navigation,  diversion  for  public  water  supply,  fish- 
ing and  cutting  ice. 

(2)  That  because  the  quantity  of  fiow  and  the 
place  of  flow  are  fixed  by  nature, — ^that  is,,  because 
it  is  a  natural  resource, — ^th^  advantage  of  the  use 
of  such  natural  resources  by  the  riparian  owner  is 
not  a  property  right  which  cannot  be  taken  away  or 
diminished  by  the  state.  This  theory  is  false  be- 
cause the  natural  advantages  and  elements  of  val- 
ue which  are  appurtenant  to  the  riparian  land,  and 
the  use  of  the  same,  including  water  power,  are 
just  as  much  property  rights,  and  as  such  are  part 
and  parcel  of  the  riparian  land,  as  any  element  of 
value  belonging  to  any  piece  of  land  which  may  be 
peculiar  to  it  on  account  of  its  situation.    Neither 


8 

the  state  nor  the  riparian  owner  can  own  the  wa- 
ters themselves ;  but  the  riparian  owner  does  own, 
a&  a  part  of  his  riparian  tract,  the  right  to  all  the 
natural  energy  and  beneficial  use  of  the  waters  as 
they  pass  by  or  over  his  riparian  land.  The  benefi- 
cial use  of  the  water  power,  whether  developed  or 
undeveloped,  is  a  part  of  his  real  estate  and  can  no 
more  be  taken  away  or  diminished  by  legislative  en- 
actment, than  could  be  taken  away  any  other  per- 
sonal or  property  right. 

This  law  of  the  riparian  owner^s  property  right 
has  been  long  settled  by  the  decisions  in  Minneso- 
ta, 

Many  years  ago  the  English  government  estab- 
lished a  "Thames  Conservancy  Act,"  giving  to  a 
certain  commission  the  power  to  control  water  pow- 
er, and  other  uses  of  the  Thames. 

Under  that  act,  the  commission  (Conservators) 
attempted  to  assert  a  right  of  control  over  the  ben- 
eficial use  by  the  riparian  owner  of  his  riparian 
rights, — which  the  House  of  Lords  held  could  not 
be  done,  and  Lord  Selboume  held : 

"The  rights  of  a  riparian  proprietor,  so  far  as 
they  relate  to  any  natural  stream,  exist  jure  na- 
turae, because  his  land  has  by  nature  the  advant- 
age of  being  washed  by  the  stream." 

Lyon  V.  Fishmongers  Co.,  1  L.  R.  A.  App.  Cas., 

662. 

» 

In  1876  the  Minnesota  Supreme  Court  held  that, 
with  regard  to  a  riparian  owner's  rights  in  a  nav- 
igable stream,  and  to  occupy  the  bed  of  the  stream 
by  structures  in  order  to  obtain  advantage  of  the 
beneficial  use  of  the  waters  in  the  bed  of  the  stream 


to  which  he  was  entitled  as  riparian  owner,  such 

rights  are: 

"Subordinate  and  subject  only  to  the  navigable 
rights  of  the  public  and  such  needful  rules  and  reg- 
ulations for  their  protection  as  may  be  prescribed 
by  competent  legislative  authority.  The  rights 
which  thus  belong  to  him,  as  riparian  owner  of  the 
abutting  premises,  are  valuable  property  rights  of 
which  he  cannot  be  divested  without  consent,  ex- 
cept  by  due  process  of  law,  and,  if  for  public  pur- 
poses, upon  just  compensation." 

Brisbine  v.  R.  R.  Co.,  23  Minn.  114. 

The  Lyon  case  is  among  those  cited  by  Judge 

Gilfillan  in  1879,  when  he  held  with -reference  to 

water  powers  upon  the  Mississippi  river: 

"As  it  seems  to  us,  none  of  these  opinions  state 
the  right  too  strongly.  If  the  right  exists  jure  na- 
turae, because  the  land  has,  by  nature,  the  advant- 
age of  being  washed  by  the  stream,  it  is  impossible 
to  see  how  any  such  distinction  as  defendant  claims 
can  be  made  as  to  the  peculiar  uses  which  the  rip- 
arian owner  may  make  of  the  waters.  The  limit 
to  the  private  right  is  imposed  by  the  public  right, 
and  the  private  right  exists  up  to  the  point  beyond 
which  it  would  be  inconsistent  with  the  public 
right. 

"We  think  the  right  in  the  riparian  owner  to 
put  the  water  to  any  useful  purpose  may  be  sus- 
tained by  considerations  of  public  policy.  It  is  cer- 
tainly for  the  interests  of  the  public  that  where  the 
waters  of  a  navigable  stream  may,  without  interfer- 
ing with  the  public  right,  be  put  to  some  useful  pur- 
pose, the  right  to  so  use  them  should  exist. 

"We  will  state  the  rule  at  which  we  have  arrived 
nearly  in  the  language  of  the  court  in  People  v.  Tib- 
betts,  19  N.  Y.  523 :  The  riparian  owner  may  un- 
doubtedly use,  for  any  purpose,  the  water  of  a  na- 
vigable stream  passing  or  adjoining  his  land,  for 
his  own  advantage,  so  long  as  he  does  not  impede 
the  navigation,  in  the  absence  of  any  counter  claim 


10 

* 

by  the  state  op  United  States  as  absolute  proprie- 
tor." 

Morrill  v.  St.  Anthony  Falls  W.  P.  Co.,  26 

Minn.,  222, 228. 

In  the  same  year  an  attempt  was  made  at  Min- 
neapolis to  assess  developed  water  powers  as  per- 
sonal property.  In  a  decision  holding  that  they 
were  part  of  the  real  estate,  the  Supreme  Court  of 
Minnesota  said : 

"In  the  recently  decided  case  of  Morrill  v.  8t. 
Anthony  Falls  Water  Power  Co.,  ante,  p.  222,  we 
had  occasion  to  consider  the  question  of  the  rights 
of  riparian  proprietors  upon  the  Mississippi  river. 
The  general  rule  arrived  at  was  that  a  riparian  own- 
er may  ude  the  waters  of  a  navigable  stream  ad- 
joining his  land,  for  any  purpose,  for  his  own  ad- 
vantage, so  long  as  he  does  not  impede  navigation, 
and  in  the  absence  of  any  counter-claim  by  the  state 
or  the  United  States.  As  the  riparian  owner  has 
this  right  to  the  use  of  the  water,  he  had  a  right  to 
enjoy  it  and  make  it  available ;  otherwise,  his  right 
would  be  a  worthless  abstraction.  He  may,  there- 
fore, subject  to  the  limitations  of  the  general  rule 
before  stated,  use  the  bed  of  the  stream,  if  necessary 
or  convenient  to  the  enjoyment  of  his  right  to  the 
use  of  the  water.  He  may  erect  dams  there,  and 
such  other  structures  as  will  promote  and  facilitate 
the  enjoyment  of  this  right.  For  these  purposes  the 
riparian  proprietor  may  properly  be  said  to  have, 
if  not  an  interest,  certainly  a  right,  in  the  bed  of 
the  stream  itself.  The  right  of  a  riparian  proprie- 
tor upon  a  navigable  stream,  such  as  the  Mississip- 
pi, rests,  as  is  held  by  this  court,  in  the  case  above 
cited,  upon  the  fact  of  riparian  ownership;  that  is 
tQ  say,  the  riparian  proprietor  possesses  this  right 
because  he  owns  the  land  upon  the  bank;  and  this  is 
equiiXf^lcnt  to  saying  that  the  right  is  attached  as 
an  incident  to  the  riparian  land,  and  belongs  and 
appertdtfns  to  the  same.  ♦  ♦  ♦  The  defendant  is  the 
owner  of  the  bank,  and  of  the  right  to  the  use  of  the 
water,  ai|f d,  therefore,  of  the  right  to  make  his  right 
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to  the  use  of  the  water  available  by  using  the  bed  of 
the  stream.  In  the  defendant's  hands  the  riparian 
landy  and  the  right  to  the  use  of  the  water,  and  to 
the  use  of  the  b^  of  the  stream,  are  held  together. 
The  principal,  which  is  the  riparian  land,  draws  to 
it  the  incident,  which  is  the  right  to  the  use  of  the 
water,  so  that  the  latter  is  part  and  parcel  of  the 
former." 

State  17.  Minneapolis  Mill  Co.,  26  Minn.,  229, 

231. 

Riparian  land  is  now  assessed  upon  the  basis  of 
two  values:  (1)  The  value  of  the  land  as  such 
and  (2)  the  value  of  the  water  power,  developed  or 
undeveloped,  which  is  appurtenant  thereto,  so  that 
water  powers  now  can  be  and  are  taxed. 

In  the  Morrill  case  above  quoted  from,  it  was  held 

that  '^the  limit  to  the  private  right  is  imposed  by 

the  public  right";  and  later  the  Minnesota  courts 

fixed  the  nature  and  lindts  of  the  public  right.    In 

1892  the  Court  held : 

'^It  has  been  decided*  over  and  over  again  by  this 
court  that  the  right  of  the  riparian  owner  to  im- 
prove, reclaim  and  occupy  the  submerged  land  in 
front  of  his  shore  estate  to  the  point  of  navigability 
is  a  vested  property  right,  which  cannot  be  taken 
away,  even  by  the  State  for  a  public  use,  without 
compensation.  Brisbine  v.  8t.  Paul  &  SiotUD  City 
R.  R.  Co.,  23  Minn.  114;  Union  Depot,  etc.,  Co.  v. 
Brunswick,  31  Minn.  297  (17  N.  W.  Rep.  626) ; 
Hanford  v.  St.  Paul  &  Duluth  R,  R.  Co.,  supra. 
The  old  common  law  doctrine,  or  at  least  what  has 
been  generally  assumed  to  be  such,  and  which  was 
adopted  in  some  of  the  early  American  colonies, 
that  the  crown  has  a  jus  privatum  or  right  of  pri- 
vate property,  in  navigable  waters  and  their  shores, 
which  it  could  alienate  to  a  subject,  has  no  place  in 
the  jurisprudence  of  this  State.  It  is  the  settled 
law  with  us  that  the  rights  of  the  State  in  navig- 
able waters  and  their  beds  are  sovereign,  and  not 
proprietary,  and  are  held  in  trust  for  the  public  as 
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a  highway,  and  are  incapable  of  alienation.  Union 
Depot,  etc,  Co.  v.  Brunswick,  supra;  Hanford  v. 
8t.  Paul  &  Duluth  R.  R.  Co.,  supra.'^ 

Bradshaw  v.  Duluth  Imperial  Mill  Co.,  52 

Minn.  59. 
Cited  and  approved  in  Gilbert  v.  Emerson,  55 

Minn.  259. 

Thus  it  is  determined  that  the  state  has  no  pro- 
prietary interest  either  in  the  waters  or  the  bed  or 
in  the  use  of  the  same.  It  is  simply  a  sovereign  in- 
terest to  protect  the  waters  and  bed  for  certain 
public  uses  which  are  paramount  to  the  rights  of  the 
riparian  owner. 

These  public  uses  are  clearly  defined,  and  do  not 
to  any  degree  include  the  right  of  the  state,  in  any 
capacity,  to  appropriate  to  itself  any  right,  interest, 
income  or  control  of  water  powers  appurtenant  to 
private  property,  either  developed  or  undeveloped, 
so  far  as  such  attempt  at  appropriation  is  made 
for  the  purpose  of  giving  to  the  state  any  benefits 
in  the  natural  energy  or  beneficial  use  of  such  wa- 
ter powers.  Every  decision  in  Minnesota  on  this 
point  is  repugnant  to  the  declaration  of  Section  2 
of  H.  F.  No.  76,  upon  the  basis  of  which  declaration 
the  entire  bill  is  drawn. 

Judge  Gilfillan  held  that  the  most  important  pub- 
lic use  for  the  protection  of  which  the  state  had  a 
right  of  control,  was  that  of  navigation. 

In  1893,  in  discussing  the  paramount  public 
uses.  Judge  Mitchell  held  that  in  Minnesota,  a  prop- 
er division  of  streams,  instead  of  dividing  them 
into  navigable  and  non-navigable,  should  be  a  di- 
vision in  to  public  and  private  waters,  and  that  the 
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public  uses  which  might  be  protected  by  the  con- 
trol of  the  state  should  include  not  only  nayigatiouy 
but  also  fishing,  bathing,  and  diversion  of  water  for 
public  supply,  and  cutting  ice. 

Lamprey  v.  State,  52  Minn.- 181,  200. 

Next  to  navigation,  the  most  important  public 
use  which  is  paramount  in  this  state,  is  that  of  di- 
version by  cities  for  public  water  supply. 

Mill  Co.  V.  St.  Paul  Water  Works,  52  Minn., 

485. 

Therefore,  subject  only  to  the  control  by  the  state 
for  these  specified  public  uses,  navigation,  water 
supply,  fishing,  etc.,  the  right  of  the  riparian  own- 
er is  absolute,  to  all  the  natural  energy  and  bene- 
ficial use  of  the  waters  as  they  pass  over  or  by  his 
land.  The  fact  that  he  owns  the  fee  only  to  low 
water  mark  does  not  affect  these  riparian  rights 
which  are  his  property  rights. 

'^In  this  state  it  is  the  settled  doctrine  that  the 
riparian  owner  has  the  fee  to  low  water  mark. 
Schurmeier  v.  St.  Paul  &  Pacific  R.  Co.,  10  Minn. 
59  (82) ;  Brishine  v.  St.  Paul  &  Sioux  City  R.  Co., 
23  Minn.  114.  But  while  he  only  has  the  fee  to  low 
water*mark,  he  has  certain  riparian  rights  incident 
to  the  ownership  of  real  estate  bordering  upon  a 
navigable  stream.  Among  these  are  the  right  to 
enjoy  free  communication  between  his  abutting 
premises  and  the  navigable  channel  of  the  river,  to 
build  and  maintain  suitable  landings,  piers,  and 
wharves,  on  and  in  front  of  his  land,  and  to  extend 
the  same  therefrom  into  the  river  to  the  point  of 
navigability,  even  beyond  low  water  mark,  and  to 
this  extent  exclusively  to  occupy  for  such  and  like 
purposes  the  bed  of  the  stream,  subordinate  only 
to  the  paramount  public  right  of  navigation.  But- 
ton V.  Strong,  1  Black  22;  Railroad  Co.  v.  Schur- 
meter,  7  Wall.  272 ;  Yates  v.  Milwaukee,  10  Wall. 
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497;  supra;  Rippe  v.  Chicago  D.  &  M.  R.  Co.,  23 
Minn.  18;  Brisbine  v.  8t.  Paul  &  Sioux  R,  Co.,  su- 
pra.  These  riparian  rights  are  property,  and  can- 
not be  taken  away  without  paying  just  compensor 
tion  therefor.  The  state  could  not  do  it  or  author- 
ize anyone  else  to  do  it.  Yates  v.  Milwaukee,  su- 
pra; Lyon  V.  Fishmongers  Co.,  L.  R.  1  App.  Cas., 
662;  Brisbine  v.  St,  Paul  &  Sioux  City  R.  Co.,  «u- 
pra.^' 

Union  Depot  Co.  v.  Brunswick,  31  Minn.  297. 

H.  F.  76  applies  to  wharfs,  piers,  etc.,  as  well  as 
to  dams  ( See.  14 ) . 

This  law  of  property  right  was  again  asserted  in 

1890: 

"In  this  state  the  title  of  the  proprietor  of  lands 
abutting  upon  navigable  waters  extends  to  low  wa- 
ter mark ;  the  bed  of  the  stream  or  body  of  water, 
below  water-mark,  being  held  by  the  state,  not  in 
the  sense  of  ordinary  absolute  proprietorship,  but 
in  its  sovereign  government  capacity,  for  common 
public  use.  Union  Depot,  etc.,  Co.  v.  Brunswick, 
31  Minn.  297  (17  N.  W.  Rep.  626),  and  eases  cited. 
the  estate  of  interest  of  the  riparian  owner  in  the 
bed  of  the  stream  above  low  water  mark  is  subject 
to  the  right  of  the  public  to  use  the  same  for  the  pur- 
poses of  navigation;  but  restricted  only  by  that 
paramount  public  right,  the  riparian  owner  enjoys 
valuable  proprietary  privileges,  among  which  we 
shall  consider  particularly  the  right  to  the  use  of 
the  land  itself  for  private  purposes.  A  consider- 
able extent  of  the  shores,  not  only  along  tide-wa- 
ters of  the  ocean  coasts,  but  on  our  great  inland 
waters,  are  of  such  a  nature,  out  to  and  even  beyond 
low-water  mark,  as  to  be  in  general  unavailable  by 
the  public  for  the  purposes  of  navigation,  and 
must  remain  forever  waste  and  useless  lands, 
unless  reclaimed  by  artificial  means  from  the 
shallow  water  covering  them,  or  unless  other- 
wise improved.  It  is  established  beyond  ques- 
tion in  this  state,  and  in  other  states  as  well,  that 
the  proprietor  of  the  riparian  lands  may  make  such 
improvement.    Subject  only  to  the  limitation  that 
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he  shall  not  interfere  with  the  public  right  of  navi- 
gation, Jie  has  the  unquestionable  and  exclusive 
right  to  construct  and  maintain  suitable  landings, 
piers  and  wharves  into  the  water  and  up  to  the 
point  of  navigability  for  his  own  private  use  and 
benefit.  ♦  •  •  A«  the  right  of  private  use  and  en- 
joyment of  the  improved  or  reclaimed  premises  will 
continue  so  long,  at  least,  as  it  does  not  interfere 
with  the  limited  and  defined  public  interests,  it  is 
obvious  that  in  general,  it  may  continue  forever. 

This  private  right  of  use  and  enjoyment  is  not,  we 
think,  limited  to  purposes  connected  with  the  actual 
use  of  the  navigable  water,  but  may  extend  to  any 

purpose   not  inconsistent    with  the  public   right. 

•  •  • 

This  right  of  the  riparian  proprietor,  even  before 
it  has  been  in  any  manner  exercised  by  reclaiming 
or  improving  the  premises,  the  right  itself  to  re- 
claim, improve,  or  occupy,  is  a  property  right,  vest- 
ed in  him,  recognized  and  protected  in  the  law  as 
property.  He  can  not  be  deprived  of  it  without  due 
process  of  law.  It  cannot  be  taken  from  him,  and 
devoted  to  public  use,  without  compensation.  ♦  ♦  * 

These  peculiar  property  rights  of  the  riparian 
owner  constitute,  estimated  in  connection  with  the 
riparian  land,  the  chief  value  of  the  premises.  It 
may  even  be  that  the  whole  value  of  such  real  prop- 
erty consists  in  the  right  to  improve  and  occupy  the 
submerged  lands  for  private  purposes.  The  extent 
of  the  riparian  right  in  this  respect  is  not  meas- 
ured by  the  value  of  the  upland^  nor  by  the  distance 
to  which  the  owners'  estate  may  extend  inland  from 
the  shore.  The  barest  strip  of  upland,  though  whol- 
ly valueless  and  useless  in  itself,  justifies  the  own- 
er in  the  exercise  and  enjoyment  of  the  privilege  of 

riparian  proprietorship  to  the  fullest  extent." 

•  •  • 

We  have  thus  considered  that  the  riparian  pro- 
prietor has  the  exclusivee  right — absolute  as  re- 
spects every  one  but  the  state,  and  limited  only  by 
the  public  interests  of  the  state,  for  purposes  con- 
nected with  navigation — to  improve,  reclaim,  and 
occupy  the  submerged  land,  out  to  the  point  of 
navigability,  for  any  private  purpose  as  he  might 
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do  if  it  were  his  separate  estate;  that  this  right, 
even  though  it  may  never  have  been  exerq^sed,  is 
recognizezd  and  protected  Vy  the  law  as  property, 
of  which  he  cannot  he  deprived  even  by  the  state 
without  just  compensation.'^ 

Hanford  et  al  v.  St.  Paul  &  Duluth  R.  R,  Co., 

43  Minn.,  104. 

It  may  be  asserted  that  the  U.  S.  Supreme  Court 
has  held  that  the  relative  rights  of  the  state  and 
the  riparian  owner  in  the  beds  of  navigable  streams 
are  fixed  by  the  law  of  the  state  in  question,  and 
that  therefore  in  Minnesota  the  Legislature  has  the 
authority  to  establish  any  relation  between  the  state 
and  the  riparian  owner,  by  legislative  enactment. 

Such  a  claim  is  without  foundation.  It  is  es- 
tablished as  a  general  principle  that  the  questions 
as  to  whether  the  riparian  owner  holds  a  fee  to  the 
middle  of  the  stream  or  to  law  water  mark,  or 
whether  this  state  has  retained  an  interest  in  the 
bed,  and,  if  so,  to  what  exent,  are  largely  questions 
of  local  law. 

Barney  v.  Keokuk,  94  U.  S.  324 ; 

Packer  v.  Birdy  137  U.  S.  661 ; 

Hardin  v^  Jordan,  140  U.  8.  371. 

However,  the  fixing  of  the  law  of  property  rights 
by  the  state,  is  not  based  upon  legislation,  but  such 
rights  are  fixed  by  the  decisions  of  the  highest  court 
of  the  state  as  to  what  those  rights  are.  The  rule  oi 
property  rights  which  prevails  in  the  state  in  ques 
tion  is  that  which  is  established  by  the  general  tren< 
ef  all  the  previous  decisions  upon  these  questions 
When  so  established,  such  rule  of  property  canno 
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be  changed  or  modified  by  any  legislative  enact- 
menty  state  or  federal. 

Kaukana  Co.  v.  Oreenhay  Co.,  142  U.  S.  254. 

Fall  Brook  Irrigation  District  v.  Bradley,  164 
U.  S.  168. 

We  have  confined  our  citations  to  a  few  of  the 
leading  cases.  The  entire  body  of  Minnesota  law 
upon  these  questions  establishes  the  right  to  the 
natural  energy  and  beneficial  use  of  the  waters  of 
a  stream  in  the  riparian  owner, — ^that  is,  this  right 
is  appurtenant  to  and  part  of  the  real  estate  which 
is  the  riparian  tract.  It  is  subject  to  no  control  by 
the  state  nor  any  interest  by  the  state,  which  goes 
to  a  participation  by  the  state,  in  the  advantages  of 
the  natural  energy  and  beneficial  use  of  the  waters 
belonging  to  the  riparian  owner.  The  right  of  con- 
trol of  the  state  does  not  go  to  the  right  to  levy  toll 
upon  the  riparian  owner,  whether  it  be  measured 
by  so  much  per  horsepower,  or  otherwise.  The 
right  of  control  by  the  state  does  not  go  to  the  dic- 
tation to  the  riparian  owner  as  to  when  or  how 
much  water  power  he  shall  use,  nor  to  what  extent 
he  shall  develop  it.  It  does  not  go  to  any  of  the  pro- 
visions of  H.  P.  No.  76,  except  as  to  fishways  and 
locks,  and  dams  for  navigation.  Fishways  and 
locks  and  navigation  dams  are  already  provided  for, 
not  only  by  state  but  by  federal  laws. 
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Anothbb  Absurdity. 

This  bill  is  also  based  on  the  assumption  that  ri- 
parian owners^  on  streams  like  the  Mississippi, 
8t  Louis,  Bed  Lake  aifd  other  public  streams,  who 
have  developed  water  powers,  have  made  such  de- 
velopments under  "franchises"  or  licenses  from  the 
state,  or  some  municipal  department  of  the  state; 
and  that  therefore  the  state  may,  by  withdrawing 
such  licenses  or. franchises,  place  the  riparian  own- 
er in  a  position  where  he  will  be  compelled  to  sub- 
mit to  the  provisions  of  this  bill,  including  the  pro- 
vision for  the  obtaining  of  a  license  from  the  com- 
mission. 

This  is  another  of  the  unfounded  assumptions 
which  make  up  the  basis  of  this  bill.  There  is  not 
a  single  water  power  development  in  this  state  on 
any  of  these  rivers  where  the  right  to  make  and 
utilize  the  developed  water  power  is  derived,  direct- 
ly or  indirectly,  from  any  franchise  or  license  from 
the  state.  So  far  as  the  state  is  concerned,  the 
right  to  develop  and  to  utilize  the  water  power  on 
these  streams  belongs  to  the  riparian  owner  as  a 
property  right  appurtenant  to  his  riparian  land,  as 
shown  by  the  above  decisiona  Where  special  char- 
ters had  been  granted,  such  as  to  the  Minneapolis 
Water  Power  Companies,  those  charters  have  no 
effect  further  than  have  the  articles  of  incorpora- 
tion of  a  company  organized  under  the  general  cor- 
poration laws.  It  has  been  held  that  these  special 
charters  have  the  effect  merely  to  define  the  cor- 
porate powers  of  the  companies,  and  that  they  were 
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not  intended,  nor  were  they  necessary,  to  give  to  the 
companies,  who  are  riparian  owners,  the  right  to 
develop  and  utilize  their  water  power ;  because  that 
right  belonged  to  them  aB  riparian  owners. 

Morrill  v.  St.  Anthony  Falls  W.  P.  Co.,  26 
Minn.  222,  225. 

The  pretended  repeal,  in  H.  F.  No.  76,  of  all 
franchises  and  licenses  under  which  water  power 
has  been  developed  on  these  Minnesota  streams,  is 
therefore  an  absurdity  in  itself.  The  very  passage 
of  such  a  provision  by  the  L^slature,  would  put 
that  body  in  a  most  ridiculous  light  On  this 
point,  as  well  as  upon  other  points,  the  author  of 
this  bill  is  either  totally  ignorant  of  the  elementary 
rules  of  riparian  property  rights,  or  he  is  recklessly 
ignoring  the  rules  of  law  which  have  been  firmly 
established  in  this  state. 

C!oncluding  upon  the  legal  questions,  this  bill  is 
nothing  more  nor  less  than  a  bill  attempting  to  con- 
fiscate to  the  state  not  only  control  of  water  powers, 
but  an  interest  in  the  ownership  and  revenue  from 
the  same.  It  takes  certain  private  property  rights 
which  have  been  by  the  law  of  the  state  establish- 
ed afi  belonging  to  riparian  owners;  and  declares 
that  all  these  water  power  rights  ^^belong  to  this 
state  in  trust  for  the  use  and  benefit  of  all  the  peo- 
ple of  this  state."  The  above  decisions  show  that 
this  declaration  covers  the  very  property  rights 
which  our  courts  have  held  to  belong  exclusively  to 
the  riparian  owner,  and  which  our  courts  have  said 
are  not  subject  to  any  such  control  or  power  of  the 
state  as  is  here  attempted  to  be  asserted. 
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Conservation  vs.  Confiscation. 

This  bill  is  another  instance  where  the  movement 
for  conservation  has  broken  over  the  proper  limits 
and  has  become  a  movement  for  confiscation.  No 
reasonable  man  could  dispute  that  upon  the  lands 
which  are  owned  by  the  state  and  have  not  yet  been 
disposed  of  to  private  owners,  the  state  should  pro- 
vide that,  in  the  disposition  of  these  lands,  a  reser- 
vation should  be  made  to  the  state,  giving  it  an  in- 
terest in  the  water  power  or  other  natural  re- 
sources. So  in  the  case  of  the  federal  government, 
where  United  States  lands  are  still  held  by  the  gov- 
ernment and  have  not  been  already  deeded  away 
to  private  ownership, — ^it  is  good  policy  (that  is,  it 
is  a  proper  conservation  policy)  to  provide  that, 
when  such  lands  are  deeded,  the  government  shall 
reserve  some  beneficial  interest  in  the  natural  re- 
sources of  these  lands, — ^whether  such  resources  be 
water  power  or  minerals. 

But  this  bill  applies  to  lands  which  have  passed 
to  private  ownership  and  which  were  so  passed 
without  any  reservation  by  the  state  or  the  govern- 
ment, which  was  the  original  grantor.  They,  there- 
fore, are  held  by  the  owner,  with  all  the  elements 
of  ownership  which  go  with  a  complete  fee  title. 
These  elements,  as  shown  by  the  Minnesota  decis- 
ions above,  include  the  usufruct,  the  right  to  use, 
the  waters  as  they  pass  over  the  riparian  land.  They 
include  the  right  to  all  "the  natural  energy  and 
the  beneficial  use  of  the  waters"  (that  is,  to  the 
water  power)  subject  to  no  right  on  the  part  of  the 


21 

state  to  appropriate  to  itself  a  part  of  such  prop- 
erty, or  any  beneficial  interest  or  income  from  the 
use  of  such  property. 

The  bill  is  unconstitutional,  as  an  attempt  to 
take  private  property  for  a  pretended  public  use 
without  compensation. 

THE  QUESTIONS  OP  POLICY. 

Open  as  this  H.  F.  76  is  to  legal  and  constitution- 
al objections,  it  is  even  more  obnoxious  on  the 
ground  of  public  policy. 

1.  It  will  retard^  and  in  many  instances 
prevent^  water  power  developments: 

The  present  water  power  development  in  Minne- 
sota does  not  comprise  half  the  available  water 
powers  in  this  state.  Beside  numerous  undevelop- 
ed water  powers  upon  the  smaller  rivers,  there  are 
many  powers  on  the  larger  rivers  which  have  been 
surveyed  and  many  of  them  recently  purchased  pre- 
paratory to  immediate  development.  These  include 
several  sites  upon  the  Mississippi  river  above  Min- 
neapolis, where  it  is  proposed  to  develop  power  for 
paper  pulp  and  paper  mills,  and  also  manufactur- 
ing industries  and  public  service  corporations.  The 
same  is  true  upon  the  Bed  Lake  Biver,  where  plans 
have  recently  been  made  for  the  immediate  develop- 
ment of  several  water  powers.  The  same  is  true  up- 
on the  St.  Louis  river  where  the  former  Cooke  wa- 
ter power,  which  was  held  undeveloped  for  such  a 
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long  period,  has  recently  been  partially  developed 
and  plans  are  made  for  a  further  development  not 
only  for  general  purposes,  but  for  supplying  the 
proposed  new  steel  plant  and  other  industries  at 
Duluth  with  power  and  light. 

In  order  to  develop  these  powers,  a  very  large 
amount  of  capital  is  required,  a  million  dollars  or 
more  at  many  of  these  planta     This  capital  in  the 
form  of  purchase  of  stock  or  in  loans  secured  by 
bonds,  must  come  largely  from  outside  of  the  state. 
The  delay  in  development  heretofore  has  been  be- 
cause general  and  local  conditions  had  not  been  fa- 
vorable to  such  a  further  extension  of  such  enter- 
prise.    However,  Minnesota  was  about  entering 
a  new  era  in  industrial  development.     Paper  mills 
have  been  successful  here  and  others  are  projected. 
For  such  purposes,  immense  power  is  requisite  and 
water  power  is  peculiarly  adapted  to  the  paper  mill 
industry.     The  extension  of  the  use  of  electrical 
power  and  light  by  public  service  corporations  has 
encouraged  capital  to  invest  in  water  powers  with 
plans  for  immediate  development    This  is  true  on 
the  Mississippi  River  above  Minneapolis.     It  is 
true  on  the  Red  Lake  River  and  on  the  St.  Liouis 
River  and  others. 

But  it  is  significant  that  such  immense  water 
powers  have  remained  undeveloped  under  legisla- 
tion which  has  not  attempted  to  harrass  the  ripa 
rian  owner  nor  to  diminish  his  income  or  right  o1 
control.  The  enactment  of  such  a  bill  as  H.  F.  7< 
will  raise  an  obstacle  to  the  developments  no^ 
planned  which  will  retard  and  perhaps  preven 
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them  altogether.  No  capitalist  will  invest  in  stock 
or  bonds  of  a  corporation  to  engage  in  the  hazard- 
ous and  expensive  development  of  water  powers 
while  there  is  upon  the  statute  books  of  the  state  an 
act  like  H.  F.  76.  It  is  not  sufficient  answer  to 
these  considerations  of  policy  to  say  that,  if  the 
water  power  owners  are  so  sure  of  the  unconstitu- 
tionality of  this  act,  they  can  proceed  immediately 
to  contest  the  act  and  have  it  declared  invalid. 
Such  litigation  would  require,  in  order  to  have  the 
question  settled  by  the  highest  courts  of  law,  from 
five  to  ten  yeara  Until  the  act  was  declared  in- 
valid, no  considerable  capital  could  be  obtained  for 
new  development 

2.  It  will  retard  the  present  and  prospective 
development  not  only  of  general  industries  in 
this  state,  but  will  injure  the  agricultural 
interests  as  wbll: 

With  every  local  industrial  development  that  is 
made  by  a  new  development  of  water  powers,  there 
goes  on  at  the  same  time  an  increase  in  general  in- 
dustrial development  not  only  of  the  locality  in 
which  the  power  is  situated,  but  throughout  the 
state.  The  proposed  establishment  of  a  steel  plant 
at  Duluth  does  not  mean  simply  that  some  large 
corporation  is  going  to  make  rails,  or  some  particu- 
lar iron  product  There  necessarily  arises  with 
such  development  a  growth  in  the  manufacture  of 
other  products  in  which  iron  is  used.  The  estab- 
lishment of  a  new  water  power  plant  by  which  elec- 
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trical  energy  for  power  is  furnished  in  any  locality 
gives  an  impetus  to  manufacturing  industries  of 
all  kinds  whether  it  be  a  large  flour  mill  or  small 
manufacturing  enterprises.    Up  to  a  recent  date  of 
the  entire  amount  of  wood  grown  in  Minnesota  and 
used  for  the  manufacture  of  pulp  for  paper,  only 
about  one-flfth  was  being,  manufactured  into  wood 
pulp  in  this  state.     The  other  fourlfifths  was  ship- 
ped out  of  the  state.     The  development  of  water 
power  in  the  state  means  an  increased  use  by  man- 
ufacturies  situated  in  this  state  of  raw  material 
produced  in  this  state.     The  establishment  of  every 
manufacturing  industry  means  an  increased  de- 
mand upon  the  agricultural  interests  for  raw  ma- 
terial and  supplies.    The  postponement  or  preven- 
tion of  water  power  development,  therefore,  means 
an  injury  to  the  merchant,  the  farmer  and  to  every 
business  interest. 


3.  The  expbnsh  of  water  power  developments. 

It  is  too  often  assumed  that  the  water  power  own- 
er has  an  extremely  large  advantage  in  the  cost  ol 
power  over  others  diflPerently  situated,  and  thai 
therefore  he  should  yield  up  to  the  state  for  the 
benefit  of  the  public  some  of  this  advantage.  As  s 
matter  of  law,  we  have  already  shown  that  there  i) 
no  basis  for  placing  the  water  power  owner  unde 
tribute  on  account  of  any  advantage  he  may  hav 
by  reason  of  the  situation  of  his  lands  next  to 
flowing  stream ;  and  that  the  exacting  of  a  tribul 
from  him  is  wrong  upon  principles  of  law.      It  i 
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wrong  also  as  a  matter  of  policy.  The  idea  seems 
to  be  prevalent  that  the  development  of  the  water 
power  is  'merely  a  process  of  getting  something  of 
value  from  nature  without  paying  for  it  and  that 
the  water  power  owner  receives  his  power  at  little 
or  no  expense,  when  his  industry  is  compared  with 
another  which  is  supplied  exclusively  by  steam 
power^ 

Nothing  could  be  more  erroneous,  and  especial- 
ly as  applied  to  Minnesota.  Here  the  larger  water 
powers,  both  developed  and  undeveloped,  are  in 
the  northern  portion  of  the  state,  where,  by  reason 
of  climatic  conditions,  the  stage  of  water  in  the 
rivers  varies  from  1  to  60 — ^that  is  taking  the  ex- 
treme low  as  1,  the  variations  during  the  different 
years  and  different  parts  of  the  same  year  would 
vary  aB  1  to  60.  More  than  that^  in  this  part  of 
Minnesota,  the  average  annual  rainfall  is  only 
about  two-thirds  of  what  it  is  in  the  more  souther- 
fy  and  easterly  states,  where  the  small  water  pow- 
%f^  are  more  extensively  developed.  Again,  the 
variation  in  the  quantity  of  annual  rainfall  in  this 
part  of  the  state  is  as  1  to  3.  In  1910  it  was  about 
11  inchea  In  other  years  it  has  been  30  to  35 
inches,  with  approximately  30  inches  the  normal. 
At  any  water  power  development  the  industries 
which  are  run  by  the  power  must  have  constant 
power  throughout  the  year,  throughout  the  month 
and  throughout  the  day,  and  in  many  cases, 
throughout  a  day  of  24  hours.  It  is  absolutely  nee- 
essaiy,  in  order  to  avoid  stoppage  by  reason  of  low 
stage  of  water,  or  by  casualty,  to  have  installed  in 
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connection  with  every  water  power  plant  a  steam 
plant  of  capacity  equal  to  that  of  the  water  power 
at  the  ordinary  stage  of  water.    This  makes  the 
necessary  water  power  development  extremely  ex- 
pensive.   Moreover,  the  old  crib  dam  is  out  of  date. 
Water  power  improvement  is  now  made  by  dams, 
structures  and  machinery  of  the  latest  and  most  im- 
proved   type    and    the    expense    of    such  devel- 
opment per  horse  power  developed  has  greatly  in- 
creased within  recent  years.    On  the  other  hand, 
the  exi)en8e  of  steam  power  has  been  constantly  de- 
creasing through  the  improvements  in  steam  pow- 
er appliances  as  well  as  by  improved  methods  of 
fuel  economy. 

Water  power  development  has  been  growing  more 
expensive  as  the  necessary  up-to-date  methods  of 
construction  and  use  of  supplemental  power  are 
necessarily  followed.  At  the  same  time  the  cost  of 
steam  power  has  been  diminishing.  The  diflference 
in  the  cost  per  horse  power  per  year  in  favor  of  the 
water  power  owner  has  been  decreasing  and  liifi  jlCt 
vantage  is  continuously  growing  less. 

It  goes  without  saying  that  any  attempt  to  har 
rass  or  burden  the  water  power  owner  will  imme 
diately  show  results  in  the  further  hesitation,  d€ 
lay  and  prevention  of  water  power  developmen 
and  the  industrial  developments  that  go  with  it. 
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4.  Nbitheb  is  it  good  policy  to  attack  water 
powbbs  already  developed : 

In  many  of  the  water  powers  already  developed, 
eontraxrts^  perpetual  or  for  a  long  term  of  years, 
have  been  made  for  the  furnishing  of  water  power, 
and  investments  have  been  made  and  business  es- 
tablished upon  the  strength  of  the  law  of  property 
rights  as  the  same  has  heretofore  existed.  This 
attempt  to  diminish  those  property  rights,  whether 
it  be  by  directly  taking  some  of  them  or  indirectly 
by  levying  a  toll,  would  show  a  disposition  upon 
the  part  of  the  state  legislature  to  disregard  prop- 
erty rights.  While  the  water  power  owner  will 
be  presumed  to  be  able  to  protect  himself  in  the 
courts  from  any  infringement  or  deprivation  of 
property  righte,  it  does  not  add  to,  but  greatly  de- 
tracts from,  the  good  name  of  Minnesota  to  have 
the  state  put  in  position  of  attempting  to  assert  its 
right  of  control  and  practical  ownership  of  prop- 
erty rights  which  belong  to  the  riparian  owners. 

This  particular  piece  of  legislation  is  bad  and 
not  only  that,  but  the  spirit  of  this  legislation  is 
bad.  Its  imssage  would  reflect  upon  Minnesota. 
It  would  establish  the  fact  that  the  Minnesota  Leg- 
islature has  attempted,  at  least,  by  legislation  to 
confiscate,  under  the  pretense  of  conservation,  the 
properly  rights  or  some  of  them,  of  the  riparian 

owners  of  this  state. 

Bespectfully  submitted, 

BoME  G.  Brown. 

Minneapolis,  Minn.,  March  20, 1911. 
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In  pursuance  of  its  duties  imposed  by  the  Congress  to  '*  in- 
vestigate questions  pertaining  to  water  transportation  and  the 
improvement  of  waterways,  and  to  recommend  to  Congress 
such  action  as  it  may  deem  best  on  these  subjects  ",  your 
Honorable  Commission  has  before  it  for  consideration  at  the 
present  time,  as  I  understand  it,  that  phase  of  the  subject  which 
pertains  to  powers  of  the  Congress  to  make  and  enforce  regula- 
tions and  restrictions  upon  the  development,  by  private  riparian 
owners,  of  water  powers  existing  in  the  navigable  streams  of  the 
United  States  which  are  apptutenant  to  private  riparian  land 
on  such  streams.  It  is,  presumably,  the  desire  and  object  of 
this  Commission  to  make  only  recommendations  for  such 
legislation  as  shall  be  consistent  with  the  constitutional  powers 
of  the  Congress  and  with  the  constitutional  and  legal  rights  of 
the  private  riparian  owners.  I  assume  also  that  this  Commis- 
sipn  wiJJ  not  necessarily  extend  its  recQmmendations  for  legisla- 


tion  to  the  very  limits  which  it  may  conclude  as  those  defin 
the  power  of  legislative  action  and  enforcement,  but  that  it 
weigh  and  act  upon  considerations  of  expediency  and  polii 

Your  recommendations  upon  this  phase  of  the  subject,  tl 
must  be  based  upon  a  carefvil  consideration  of  two  things: 
the  constitutional  and  legal  limitations  of  the  powers  of 
Congress,  within  which  limitations,  whatever  they  may  be,  r 
be  meastu'ed  any  and  all  recommendations  for  legislative  ad 
no  matter  that,  independent  of  legal  limitations,  other  l 
iation  might  seem  to  be  for  the  advantage  of  the  public;  anc 
the  question  whether  it  is  wise  and  expedient  for  Federal  1 
Iation  to  be  extended,  even  to  the  limits  of  the  const itut 
powers  of  the  Congress. 

It  is  the  consideration  of  these  two  questions  to  which 
spectf  ully  ask  your  attention.  They  are  important  to  the  p 
interests,  as  represented  by  the  Federal  Government  and  b 
State  Governments;  they  are  important  also  to  riparian  ov 
whose  beneficial  use  of  the  water  powers  appurtenant  to 
lands  is  a  private,  vested  property  right,  subject  only  to  whj 
paramount  right  the  Federal  Government  or  the  State  G< 
ments,  or  both,  may  have  in  the  waters  and  beds  of  such  sti 

My  interest  in  the  matter  is  not  solely  professional,  alt 
I  represent  here  the  interests  of  various  private  riparian  c 
in  Minnesota  and  other  Western  States,  and  also  in  Ne\^ 
and  other  Eastern  States.  I  have  also  a  personal  intere 
financial,  but  as  a  student  who  has  studied  and  written  son 
upon  subjects  pertaining  to  Water  Rights,  and  whose  ol 
to  have  this  matter  considered  from  a  legal  and  scientifi 
point,  rather  than  from  one  which  is  partial  and  one-s 

There  has  been  too  much  of  the  partial  and  one-sided  dis 
of  this  and  allied  phases  of  the  subject  of  Water  Rights,  r 
before  the  Courts,  but  before  National  and  State  Legis 
before  public  commissions,  and  before  the  public  in 
The  partisan  disputant  for  the  public  right  ignores  the 
right;  the  partisan  advocate  of  the  riparian  owner  di 
the  public  right.     From  this  clashing  of  ill-considered 


views,  has  arisen  the  seeming  conflict  in  the  early  adjudications 
by  the  Courts  in  this  cotmtry  as  to  the  respective  rights  of  the 
governments,  Federal  and  State,  and  of  the  private  water-power 
owners.  From  the  same  cause  have  arisen  the  differences  and 
inconsistencies  of  legislative  policy  from  time  to  time,  as  evi- 
denced by  the  varying  enactments  of  the  Congress  and  the 
State  Legislatures. 

Another  source  of  confusion  in  this  country  has  been  the  ne- 
cessity of  applying  the  common  law  of  England,  where  naviga- 
tion, whether  salt  or  fresh  water,  is  coincident  with  the  ebb  and 
flow  of  the  tide,  to  the  large  inland  fresh  water  highways  of  this 
country.  These  and  other  sources  of  midunderstanding  have, 
however,  been  largely  eliminated  by  the  more  careful  and 
scientific  consideration  of  these  questions  presented  in  recent 
years  to  American  Courts;  and  the  former  conflict  of  views,  which 
was  the  source  of  confusion,  has  been  replaced  by  harmonious 
adjudications,  so  that  the  law  on  this  phase  of  the  subject  of 
Water  Rights  has,  as  I  believe,  become  settled,  and  has  emerged 
in  definite  and  reasonable  form,  without  inconsistency  and  with- 
out confusion. 

If  I  shall  help  this  Commission  to  a  better  appreciation  of  the 
rules  of  law  upon  this  subject  which  have  evolved  in  this  country 
during  the  past  century  or  more,  and  which  are,  as  I  believe, 
now  established  in  comparatively  concrete  form,  I  shall  have 
accomplished  the  object  of  my  discussion. 

Scope  of  this  Argument. 

This  question  of  the  relation  between  public  and  private  rights, 
^nth  regard  to  water  powers,  is  now  pressing  with  unusual 
urgency.  It  is  true  that  throughout  this  country  there  is 
scarcely  any  single  subject  which  is  so  much  in  agitation,  es- 
pecially in  the  Legislatures  of  the  States  and  the  Nation. 

In  the  great  streams  of  this  country,  while  water-power  de- 
velopment has  been  very  extensive,  there  have  lain  and  still  lie 
immense  potential  energies  never  yet  developed,  because  of 
former  lack  of  facilities  for  transmission  and  transportation. 


Expense  of  development  had  to  be  confined  to  industries  locate( 
directly  at  the  water  power.  But  the  rapid  growth  of  the  countr 
and  the  resulting  increased  demand  for  industrial  developmem 
and  particularly  the  advance  in  the  science  of  the  developmer 
and  distribution  of  electrical  energy,  have  made  feasible  tl: 
development  and  operation  of  water  powers,  where  before  in 
practicable.  The  demand  for  development  extended  suddenl 
not  only  to  private  water  powers,  but  to  those  appurtenant 
lands  held  by  the  United  States  or  the  State  Govemmen 
which  had  not  yet  been  passed  to  private  ownership. 

Among  those  subjects,  concerning  which  the  Government  shot 
apply  a  policy  of  conservation,  are  included  water  pow< 
appurtenant  to  public  lands.  When  consistently  applied,  su 
conservation  policy  is  legal  and  expedient.  Where  the  Govei 
ment  owns  riparian  land,  it  owns  also  all  of  the  riparian  rigl 
appurtenant  to  that  land;  it  has  both  the  sovereign  and  1 
proprietary  title.  In  passing  such  riparian  land  to  priv 
ownership,  by  patent  or  otherwise,  it  may  legally  and  propc 
determine  for  itself  its  policy,  and  declare  that  policy  by  legi 
tive  enactment,  as  to  whether  it  will  grant  the  ordinary 
qualified  fee,  or  whether,  by  the  grant  itself,  or  by  statutes 
terms  of  which  shall  be  part  of  the  grant,  it  shall  reserve  to  it 
as  grantor,  some  interest  of  ownership  or  control,  which,  w 
out  such  reservation,  would  pass  to  the  grantee.  Its  powe 
do  this  is  just  as  great  as,  and  is  no  different  from,  that  of 
grantor  in  determining  what  shall  be  the  extent  and  terms 
grant  in  any  deed  which  he  passes  to  a  purchaser  of  any  tra 
land,  riparian  or  otherwise.  As  to  such  Government  ripj 
lands,  it  is  within  the  discretion  of  the  Congress  to  determir 
policy  and  within  its  power  to  enact  and  enforce  statute 
daring  such  policy.  It  saves  or  reserves  to  itself  somethinj 
of  that  which  it  has,  instead  of  passing  the  entire  proper 
private  ownership.  It  thereby  acts  within  the  limits  of 
which  in  fact  is  a  policy  of  "  conservation  **,  and  of  that  i 
only  can  properly  be  so  termed. 

gvit  the  question  is  entirely  different  where  it  prises  be 
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the  Government  on  the  one  hand,  and,  on  the  other,  the  private 
owner  of  riparian  land,  who,  with  his  predecessors,  has  long  held 
the  riparian  land  under  unqualified  grants  or  patents,  by  which 
the  entire  proprietary  fee,  with  all  the  appurtenances  belonging 
to  that  fee,  has  passed  to  private  ownership.  In  the  modem 
hue  and  cry  about  "  natural  resources  *',  and  the  conservation 
thereof,  this  distinction  is  too  often  lost  sight  of.  There  is  no 
right  of  title  or  right  of  interest  belonging  to  the  public,  in  every 
natural  resource,  arising  because  of  the  mere  fact  that  it  is  a 
natural  resource.  The  ownership,  at  least  the  right  and  the 
privilege  of  beneficial  use,  of  a  natural  resource,  whatever  it 
may  be,  which  is  apptutenant  to  a  tract  of  land,  whether  it  be 
riparian  or  otherwise,  belongs,  where  the  land  is  held  by  private 
ownership,  to  the  owner.  Such  ownership  or  right  of  use  adds 
value  to  the  land,  and  always  is  taken  into  consideration  as  an 
element  of  its  value.  It  is  the  difference  in  such  natural  re- 
sources which  makes,  largely,  the  difference  in  the  values  of 
various  tracts.  The  difference  in  value  by  reason  of  location  or 
contour  arises  from  just  such  differences  of  natural  resources. 
Such  is  the  difference  between  the  high  land  and  the  low  land; 
the  difference  between  land  with  a  soil  of  alkali  sand,  and  land 
with  a  soil  of  fertile  loam;  between  land  in  localities  of  great 
precipitation  of  rainfall,  and  that  in  localities  of  small  pre- 
cipitation; between  land  in  proximity  to,  and  that  at  a  distance 
from,  the  natural  or  Artificially  made  urban  centres;  or  the  dif- 
ference in  proximity  to  natural  features,  which,  either  alone  or 
in  connection  with  the  land  in  question,  may  be  used  for  scenic 
beauty  or  for  industrial  development.  Such,  and  other  natural 
resources,  and  the  advantage  and  value  of  their  beneficial  use 
and  enjoyment,  are  an  essential  part  of  the  land,  and  as  such, 
belong  to  the  owner  of  the  land. 

Such  a  natural  resource  is  a  water  power.  In  its  unutilized 
state,  it  consists  of  two  factors,  both  of  which  are  a  part  of  and 
appurtenant  to  the  riparian  land,  (1)  the  natural  flow  of  water 
over  or  past  the  land  in  question  of  sufficient  quantity  and 
constancy  to  make  its  use  feasible  in  connection  with  the  second 


factor,  (2)  a  natural  slope,  or  head  and  fall,  of  the  land  itse 
or  of  the  bed  of  the  stream  adjacent  to  the  land,  sufficient  i 
extent,  so  that,  in  connection  with  the  first  factor,-  quantity  < 
water,  it  may,  under  all  the  circumstances,  involve  a  feasib 
development  for  power  purposes.  These  two  factors,  which  j 
to  make  up  a  possible  water  power  development,  are  each  natui 
features,  natural  resources,  but  they  are  features  peculiar  to  t 
land  upon  or  appurtenant  to  which  they  exist,  and  as  sue 
together  with  their  beneficial  use,  belong  to  that  land,  and  the 
fore  to  the  owner  thereof,  whether  before  or  after  actual  devek 
ment  or  utilization  by  mechanical  or  artificial  means.  1 
advantage,  value  and  financial  benefits  of  water  powers  natura 
appurtenant  to  riparian  land  belong  to  the  riparian  owner,  a 
shall  demonstrate.  There  is  no  more  basis  in  law  or  in  reason 
attempting  to  deprive  him  of  such  privilege,  or  the  beneficial 
thereof,  when  once  he  has  acquired  his  riparian  land  by  an 
qualified  fee,  by  imposing  restrictions  upon  him,  or  by  api 
priating  to  the  Government,  for  the  public  benefit,  a  part  of 
proceeds  derived  from  such  beneficial  use  by  the  riparian  ow 
— on  the  ground  that  it  arises  from  a  '*  natural  resource," — t 
there  would  be  to  impose  restrictions,  and  to  levy,  in  behalf  oi 
general  public,  upon  a  private  owner  of  agricultural  Ian 
tribute  graduated  according  to  the  amount  of  rainfall  his  f 
might  receive,  or  based  upon  the  percentage  of  fertility  per  j 
and  to  attempt  to  justify  such  a  restriction^r  tribute,  in  add 
to  taxes  based  upon  fair  assessment  values,  upon  the  fact 
his  advantages  result  from  "  natural  resources."  Conservatic 
the  reserving  of  that  which  one  has, — ^is  legal  and  proper;  bu 
attempted  appropriation  of  any  beneficial  use,  or  the  pro< 
or  advantage  thereof,  from  another,  which  has  passed  t< 
latter  in  private  ownership,  is  not  conservation;  it  is  confisc£ 

Let  it  be  understood,  therefore,  that  what  I  say   refe 
riparian  lands  held  in  private  ownership,  and  has  nothing 
with  the  policy  of  conservation,  in  the  proper  sense  of  that 

There  is  another  part  of  a  possible  scope  in  this  disct 
which  I  wish  to  eliminate,  failure  to  recognize  which  distil 


has  been  and  still  is  the  source  of  much  confusion  of  this  subject. 
When  I  speak  of  a  **  riparian  owner  ",  I  shall  refer  only  to 
riparian  land  situated  in  those  States  in  this  country  which  have 
retained,  as  part  of  their  law  of  property,  the  common  law  of 
riparian  rights.  I  shall  not  refer  to  land  in  those  far  Western 
States  where  the  law  of  riparian  rights  has  been  repudiated,  and 
where  the  well  defined  law  of  "  appropriation  "  prevails.  In 
these  latter  States  it  has  been  established  as  a  rule  of  property, 
governing  riparian  land,  that  mere  priority  of  occupation  or 
appropriation  gives  rights  superior  to  those  of  the  riparian 
owner  in  the  beneficial  use  of  the  waters  and  the  beds  of  streams, 
whether  such  appropriation  is  made  upon,  or  adjacent  to,  ri- 
parian lands  owned  by  the  Government,  or  those  passed  to 
private  owners.  Not  all  riparian  rights,  as  such  are  defined  in 
the  common  law,  are  lost  by  such  appropriation;  but,  generally 
speaking,  the  riparian  right  law  does  not  prevail  in  those  jurisdic- 
tions. The  custom  of  appropriation  evolved  into  the  law  of 
property  in  those  States,  and  as  such  has  been  confirmed  by  the 
Congress  and  the  Federal  Supreme  Court  as  applicable  to  lands 
there  situated,  the  rule  of  law  having  been  established  by  the 
local  jurisdictions,  and  having  become  the  common  law  of  those 
States  through  adjudications  of  their  own  Courts. 

Act  of  Congress  of  July  26,  1866,  Ch.  262,  U.  S.  Comp.  St., 
1901,  p.  1437. 

Lux  V.  Haggin,  69  Calif.  255. 

Meng  V.  Coffey  (Neb.),  93  N.  W.  713. 

Simmons  v.  Winters,  21  Ore.,  35. 

Isaacs  V.  Barber,  10  Wash.,  124. 

Land  fir  CamU  Co.  v.  Ditch  Co.,  18  Colo.  1. 

Farm  I.  Co.  v.  Carpenter,  9  Wyo.,  110. 

WUterding  v.  Green,  4  Idaho,  773. 

Smith  V.  Denniff,  24  Mont.,  20. 

BoquiUas  Land  Sf  Cattle  Co.  v.  /.  N.  Curtis,  et  al,  213  U.  S.  339. 

See  also  Famham  on  **  Waters.'* 

This  very  distinction  has  been  overlooked  by  many  who  have 
assumed  to  limit  the  private  riparian  right  in  jurisdictions  re- 
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taining  the  riparian  common  law,  on  the  basis  of  decisions 
nonrriparian  right  States.  At  the  very  outset,  however, 
should  be  noted  that  the  Federal  statutes  and  decisions  reco 
nizing  this  distinction  are  founded  upon  the  rule,  hereafter  furth 
discussed,  that  the  extent  and  limit  of  the  proprietary  rights  of  t 
riparian  owner  are  determined  by  the  local  laws  of  each  Sta 
as  shown  by  the  decisions  of  the  highest  Courts  of  such  Sta 
for  the  reason  th^at,  subject  to  the  sovereign  control  by  1 
Federal  Government  for  a  specified  purpose  only,  the  sovere; 
and  proprietary  rights  in  the  control  and  beneficial  use  of  1 
waters  and  beds  of  navigable  streams  have  passed  out  of  Fede 
control  to  the  States  or  to  private  owners,  or  to  both. 

Speaking,  then,  only  of  the  relations  between  the  Fed( 
Government  and  private  owners,  holding  lands  in  jurisdicti 
where  the  common  law  of  riparian  rights  prevails,  let 
determine  what  is  the  dividing  line  between  the  legal  prop< 
rights  of  the  riparian  and  the  constitutional  right  of  control 
Federal  authority. 


I. 

THE  POWER  AND  AUTHORITY  OF  THE  FEDE 
GOVERNMENT  ARE  EXPRESSLY  LIMITED  TO  A  S 
EREIGN  POWER  OF  REGULATION  FOR  THE  SPEC 
PURPOSE  OF  NAVIGATION.  ALL  OTHER  INTER] 
POWER  AND  AUTHORITY,  BOTH  SOVEREIGN 
PROPRIETARY,  BELONG  TO  THE  STATES  OR  TO 
DIVIDUALS. 

Obviously  the  rights  to  the  "waters  and  the  beds  of  navi 
streams  and  to  their  usufruct  are  of  two  classes:  (1)  those  '' 
include  all  proprietary  interests  and  all  elements  of  propri 
interest;  and  (2)  those  which  e?tclude  proprietary  rights 
include  all  rights  belonging  to  the  Government,  Fedei 
State,  by  virtue  of  its  sovereignty.     The  distinction  is  th 
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tween  private  and  public  right — the  distinction  of  jus  privatum 
and  jus  publicum. 

It  is  manifest  that  the  right  of  the  individual  riparian  owner 
cannot  include  any  right  Included  in  the  second  class;  while, 
considered  as  a  possibility  independent  of  existing  law,  the 
sovereign  power  might  possess  not  only  the  sovereign  right  of 
control  for  public  use,  but  also  a  proprietary  interest. 

There  are  also,  manifestly,  three  possible  holders  of  these 
rights:  (1)  the  Federal  Government;  (2)  the  State  Governments, 
and  (3)  the  private  Riparian  owner. 

While  a  consideration  of  the  relations  between  State  and 
private  control,  as  established  by  law,  will  further  confirm  and 
illustrate  the  limitations  of  Federal  control,  let  us  first  examine 
what  are  the  limitations  between  one  branch,  Federal  control, 
on  the  one  side,  and  the  other  two  branches,  State  and  private 
control,  upon  the  other. 

The  decisions  next  cited  below  demonstrate  certain  proposi- 
tions which  are  fundamental,  but  the  adjudications  as  to  all 
three  of  which  are  so  interwoven,  that  we  state  the  propositions 
and  at  the  same  time  cite  the  authorities  thereto.  These  pro- 
positions are: 

1.  That  the  authority  for  Federal  control  of  fresh  navigable 
streams  and  waters  in  tiie  United  States,  which  at  the  same  time 
defines  and  limits  such  control,  arises  solely  from  that  power 
irtiich  has  been  expressly  reserved  to  the  United  States  by  the 
Federal  Constitution — the  power  to  regulate  commerce  between 
the  several  States  and  foreign  nations. 

2.  That  this  power  of  control  was  expressly  reserved  to  the 
Federal  Government  by  the  States  originally  adopting  the 
Federal  Constitution,  and  by  all  States  since  admitted  under 
that  Constitution ;  and,  subject  to  this  specific  power  so  reserved 
in  the  Federal  Government,  there  has  passed  over  to  those 
States,  upon  their  entry  into  the  Union,  all  powers  and  interest, 
whether  of  ownership  or  of  control,  now  or  formerly  belonging 
to  the  Federal  Government,  in  the  beds  and  waters  of  such 
navigable  streams,  and  the  Federal  Government  has  since 
retained,  and  still  retains,  either  as  against  any  claim  by  a 
State  or  by  an  individual  riparian,  or  both,  ONLY  the  specific 
paramount  right  of  control  for  the  specific  and  limited  purpose 
of  commerce,  that  is,  of  navigation.  Moreover,  this  Federal 
power  of  control  is  purely  a  sovereign  power  of  control  for  a 
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specified  public  use,  and  does  not  include,  and  cannot  be  ( 
tended  to,  any  element  of  a  proprietary  right  or  interest. 

3.  That,  subject  to  this  purely  sovereign  right  of  control 
navigation,  all  right,  title  and  interest,  sovereign  and  p 
prietary,  belongs  to  the  States  or  to  individual  riparian  owners 
both ;  and  it  is  not  within  the  Federal  authority  or  power,  eit 
judicial  or  legislative,  to  fix  or  determine,  as  between  a  SI 
and  an  individual  owner,  the  limitations  between  State  i 
individual  ownership  or  control  of  water  powers.  The  rights 
obligations,  as  between  a  State  and  an  individual  owner, 
fixed  by  the  law  of  property  as  established  by  the  decisions  of 
State  Supreme  Court  in  the  State  in  question.  This  lav 
property,  as  so  fixed  in  any  State,  is,  as  to  streams  in  that  SI 
binding  upon  the  Federal  Government  and  its  Supreme  C( 

It  is  an  elementary  proposition,  that  nobody,  whether  sovei 
or  individual,  owns  the  waters  themselves  of  a  running  stri 
The  right,  whether  it  be  of  sovereign  or  of  subject,  is  simp 
the  beneficial  use  of  the  waters  as  they  naturally  flow.  It  i 
usufruct. 

2  Blackstone,  18. 

Sweet  v.  City  of  Syracuse,  129  N.  Y.  316. 
And  this  is  true,  both  as  against  the  sovereign  and  the  su 
whether  the  stream  be  intrastate,  interstate,  or  an  interna 
boundary. 

U,  5.  v  Chandler  Dunbar  Co,,  209  U.  S.  447. 

Niagara  County  v.  College  Heights  Co,  (N.Y.),  111  App.  Dr 

People  ex  rel  etc.  v.  Smith,  70  App.  Div.  543 ;  Affd. ,  175  N  .^ 

In  a  Minnesota  case,  in  treating  of  the  rights  of  riparian  c 
along  the  Mississippi  River,  the  U.  S.  Supreme  Court  sai 

We  are  of  opinion  that  the  property  rights  of  the  pi 
in  error,  as  riparian  owners,  are  to  be  measured  by  th 
and  decisions  of  the  State  courts  of  Minnesota.  Thi 
ciple,  we  think,  has  been  announced  and  adhered 
this  court  from  its  very  early  days,  and  no  distinct 
been  made  between  the  rights  of  the  original  sta1 
those  which  were  subsequently  admitted  to  the  Unioi 
the  provisions  of  the  Federal  Constitution.  The  pr< 
of  the  act  of  Congress,  already  cited,  (act  of  Febru 
1857,  c.  60,  sec.  2,  11  Stat.  166,)  making  the  Mis 
River  a  common  highway  for  the  inhabitants  of  tl" 
and  all  other  citizens  of  the  United  States,  do  not 
the  title  and  jurisdiction  of  the  State  over  the  nj 
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waters  within  her  boundaries  more  than  rights  of  that 
nature  are  limited  with  regard  to  the  original  states.  This 
has  been  uniformly  held,  and  is  so  stated  in  many  of  the 
cases  hereinafter  cited  where  similar  language  has  been 
used  in  the  acts  admitting  States  into  the  Union. 

Preliminarily,  it  may  be  said  that  the  Mississippi  River 
at  the  point  in  question  is  a  navigable  stream.  In  order  to 
be  navigable,  it  is  not  necessary  that  it  should  be  deep 
enough  to  admit  the  passage  of  boats  at  all  portions  of  the 
stream.     *     *     * 

In  Martin  v.  Waddell,  16  Pet.  367,  it  was  held  that,  when 
the  American  Revolution  was  concluded,  the  people  of 
each  State  became  themselves  sovereign,  and  in  that  char- 
acter held  the  absolute  right  to  all  their  navigable  waters  and  the 
soils  under  them  for  their  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  Constitution  to  the  General 
Government.  The  action  was  ejectment  for  100  acres  of 
land  covered  with  water  in  Raritan  Bay  in  the  township  of 
Perth  Amboy,  in  the  State  of  New  Jersey.  The  claim  of 
the  plaintiff  was  founded  upon  the  charters  of  Charles  II 
to  his  brother,  the  Dtike  of  York,  in  1664  and  1674,  for  the 
purpose  of  enabling  him  to  plant  a  colony  on  the  continent 
of  America,  the  land  in  controversy  being  within  the 
boundaries  of  the  charters  and  in  the  territory  which  now 
forms  the  State  of  New  Jersey.  Those  letters  patent,  as 
construed  by  this  court,  conveyed  to  the  Duke  of  York  all 
the  prerogatives  and  powers  of  government  residing  at  the 
time  of  their  execution  in  the  King  of  Great  Britain,  and 
passed  from  the  jurisdiction  of  Great  Britain  to  the  people 
of  each  State  after  the  Revolution.  Although  the  question 
in  that  case  arose  in  regard  to  lands  covered  with  water  in 
Raritan  Bay,  yet  the  principles  upon  which  the  case  was 
decided  have  been  stateid  to  apply  to  the  rights  of  the  States 
in  regard  to  all  navigable  waters  within  their  jurisdiction. 

In  Pollard  v.  Hagan,  3  How.  212,  the  question  arose  in 
regard  to  the  rights  of  the  State  of  Alabama  in  the  shores 
of  navigable  waters  and  the  soils  under  them  v^nthin  her 
limits.  The  sixth  section  of  the  act  of  Congress,  passed  on 
the  2d  of  March,  1819,  3  Stat.  492,  c.  47,  for  the  admission 
of  the  State  of  Alabama  into  the  Union,  provided :  "  That  all 
navigable  waters  within  the  said  State  shall  forever  remain 
public  highways,  free  to  the  citizens  of  said  State  and  of  the 
United  States,  without  any  tax,  duty,  impost  or  toll  there- 
for, imposed  by  said  State  ".  It  was  held  that  the  Govern- 
ment of  the  United  States  did  not  by  reason  of  that  enact- 
ment possess  any  more  power  over  the  navigable  waters  of 
Alabama  than  it  possessed  over  the  navigable  waters  of 
other  States  under  the  provisions  of  the  Constitution,  and 
that  Alabama  had  as  much  power  over  those  navigable 
waters  as  the  original  States  possessed  over  the  navigable 
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waters  within  their  respective  limits.  It  was  also  held  th 
the  shores  of  navigable  waters  and  the  soils  under  them  wi 
not  granted  by  the  Constitution  of  the  United  States,  but  w 
reserved  to  the  States  respectively,  and  the  new  States  had 
same  rights,  sovereignty  and  jurisdiction  over  the  subject 
the  original  States. 

In  Goodtitle  v.  Kibbe,  9  How.  471,  the  decision  of  t 
court  in  Pollard  v.  Hagan,  supra,  was  referred  to  and  affim 
and  it  was  said  that,  by  the  admission  of  the  State  of  I 
bama  into  the  union,  that  State  became  invested  with 
sovereignty  and  dominion  over  the  shores  of  the  navigs 
rivers  between  high  and  low  water  mark,  and  that  after  s 
admission  Congress  could  make  no  grant  of  land  t 
situated. 

In  Barney  v.  Keokuk,  94  U.  S.  324,  it  was  recognize* 
the  law  that  the  title  and  rights  of  riparian  proprie 
upon  the  banks  of  the  Mississippi  were  to  be  settled  by 
States  within  which  the  lands  were  included.  Mr.  Jui 
Bradley,  in  stating  the  opinion  of  the  Court  in  that  i 
said  (at  page  338):  **  And  since  this  Court  in  the  cai 
The  Genesee  Chief,  12  How.  443,  has  declared  that 
Great  Lakes  and  other  navigable  waters  of  the  cou: 
above  as  well  as  below  the  flood  of  the  tide,  are,  ir 
strictest  sense,  entitled  to  the  denomination  of  navii 
waters,  and  amenable  to  the  admiralty  jurisdiction, 
seems  to  be  no  sound  reason  for  adhering  to  the  old  rule 
the  proprietorship  of  the  beds  and  shores  of  such  waters 
properly  belongs  to  the  States  by  their  inherent  sovere 
and  the  United  States  has  wisely  abstained  from  exte 
(if  it  could  extend)  its  survey  and  grants  beyond  the 
of  high  water.  The  cases  in  which  this  Court  has  sc 
to  hold  a  contrary  view  depended^  as  most  cases  must  di 
on  the  local  laws  of  the  States  in  which  the  lands  were  sit 
In  Iowa,  as  above  stated,  the  more  correct  rule  seems  t< 
been  adopted  after  a  most  elaborate  investigation  < 
subject." 

It  was  also  said  by  the  same  learned  justice  in  sp 
of  the  English  idea  of  navigable  waters  being  nece 
tide  waters  "  It  had  the  influence  for  two  generati 
excluding  the  admiralty  jurisdiction  from  our  great 
and  inland  seas;  and  under  the  like  influence  it  U 
foundation  in  many  states  of  doctrines  with  regard 
ownership  of  the  soil  in  navigable  waters  above  tide 
at  variance  with  sound  principles  of  public  policy.  V 
as  rules  of  property y  it  would  now  be  safe  to  chan{ 
doctrines  where  they  have  been  applied  j  as  before  re\ 
is  for  the  several  states  themselves  to  determine.  If  the\ 
to  resign  to  the  riparian  proprietor  rights  which  properl 
to  them  in  their  sovereign  capacity ,  is  not  for  others 
objections.     In  our  view  of  the  subject  the  correct  pi 
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were  laid  down  in  Martin  v.  Waddell,  16  Pet.  367;  Pollard's 
Lessee  v.  Hagan,  3  How.  212,  and  Goodtitle  v.  Kibbe, 
9  How.  471.  These  cases  related  to  tide  water,  it  is  true; 
but  they  enunciate  principles  which  are  equally  applicable 
to  all  navigable  waters." 

In  St.  Louis  V.  Myers ^  113  U.  S.  566,  this  Court  held  that 
the  act  of  March  6, 1820,  3  Stat.  545,  admitting  the  State  of 
Missouri  into  the  Union,  left  the  rights  of  riparian  owners  on 
the  Mississippi  river  to  be  settled  according  to  the  principles 
of  state  law.  Mr.  Chief  Justice  Waite,  in  delivering  the 
opinion  of  the  Court,  said:  "  The  act  of  Congress  providing 
for  the  adntiission  of  Missouri  into  the  Union,  Act  of  March 
6, 1820,  C.  22, 3  Stat.  545,  and  which  declares  that  the  Miss- 
issippi River  shall  be  *  a  common  highway  and  forever  free ', 
has  been  referred  to  in  the  argument  here,  but  the  rights 
of  riparian  owners  are  nowhere  mentioned  in  that  act. 
They  are  left  to  be  settled  according  to  the  principles  of 
state  law." 

In  Packer  v.  Birdy  137  U.  S.  661,  it  was  held,  that  as  the 
.  highest  court  of  California  had  decided  that  the  Sacramento 
River  being  navigable  in  fact,  a 'title  upon  it  extends  no 
farther  than  to  the  edge  of  the  stream,  this  Court  would 
accept  that  decision  as  expressing  the  law  of  the  State. 
That  case  asserted  the  right  of  each  State  to  determine  the 
extent  of  the  title  and  of  the  rights  of  riparian  owners  in  waters 
within  the  territory  of  the  States.  It  was  also  stated  that  the 
Federal  courts  must  construe  grants  of  the  General  Govern- 
ment without  reference  to  the  rules  of  construction  adopted 
by  the  states  for  grants  by  them,  but  that  whatever  inci- 
dents or  rights  attached  to  the  ownership  of  property  con- 
veyed by  the  United  States  bordering  on  navigable  streams, 
would  be  determined  by  the  States  in  which  it  is  situated, 
subject  to  the  limitation  that  their  rules  do  not  impair  the 
efficacy  of  the  grant,  or  the  use  and  enjoyment  of  the  prop- 
erty by  the  grantee.  It  was  further  said  that:  ^^  As  an 
incident  of  such  ownership  the  right  of  the  riparian  owner, 
where  the  waters  are  above  the  influence  of  the  tide,  will  be 
limited  according  to  the  law  of  the  State,  either  to  low  or  high 
water  mark,  or  will  extend  to  the  middle  of  the  stream.*' 

It  does  not  impair  the  eflBcacy  of  the  grant  or  the  use  and 
enjoyment  of  the  property  by  the  grantee  to  hold  that 
riparian  rights  are  to  be  decided  by  the  state  courts,  inas- 
much as  the  grant,  if  by  the  Federal  Government,  has  been 
held  in  the  cases  already  cited,  not  to  include  title  over 
navigable  waters  within  or  bounded  by  the  States. 

In  Hardin  v.  Jordan,  140  U.  S.  371,  it  was  held  that  grants 
by  the  United  States  of  its  public  lands  bounded  on  streams  and 
other  waters,  made  without  reservation  or  restriction,  are  to  be 
construed,  as  to  their  effect,  according  to  the  law  of  the  State 
in  which  the  lands  lie,  and  that  it  depends  upon  the  law  of  each 
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State  to  what  extent  the  prerogative  of  the  State  to  lands  undt 
water  shall  extend.  In  the  opinion,  after  stating  that  th 
title  to  the  shore  and  lands  under  water  is  in  the  State  an 
is  regarded  as  incidental  to  its  sovereignty,  it  is  sale 
"  Such  title  being  in  the  State,  the  lands  are  subject  to  sta 
regulation  and  control,  under  the  condition,  however,  of  n 
interfering  with  the  regulations  which  may  be  made  i 
Congress  with  regard  to  public  navigation  and  commerce.  .  . 
Sometimes  large  areas  (of  land)  so  reclaimed  are  occupii 
by  cities  and  are  put  to  other  public  or  private  uses,  sta 
control  and  ownership  therein  being  supreme,  subject  or 
to  the  paramount  authority  of  Congress  in  making  regu! 
tions  of  commerce  and  subjecting  the  lands  to  the  necessit 
and  uses  of  commerce  "  (citing  cases).  Continuing,  1 
court  said:  "  This  right  of  the  States  to  regulate  and  cent 
the  shores  of  tide  water  and  the  land  under  them  is  the  sa 
as  that  which  is  exercised  by  the  crown  in  England, 
this  country  the  same  rule  has  been  extended  to  our  gr 
navigable  lakes,  which  are  treated  as  inland  seas;  and  a 
in  some  of  the  States^  to  navigable  rivers,  as  the  Mississi] 
the  Missouri,  the  Ohio,  and,  in  Pennsylvania,  to  all 
permanent  rivers  of  the  State;  but  it  depends  upon  the 
of  each  State  to  what  waters  and  to  what  extent  this 
rogative  of  the  State  over  the  land  under  water  shall 
exercised." 

Mr  Justice  Brewer,  in  his  dissenting  opinion  (p.  ' 
in  the  above  cited  case,  which  was  concurred  in  by 
Justice  Gray  and  Mr.  Justice  Brown,  agreed:  "  That 
question  how  far  the  title  of  a  riparian  owner  extends  is 
of  local  law.  For  a  determination  of  that  question 
statutes  of  the  State  and  the  decisions  of  its  highest  c 
furnish  the  best  and  the  final  authority."  And  the  dij 
was  based  upon  the  theory  that  although  the  right  o 
State  to  determine  this  matter  was  not  questioned  ii 
prevailing  opinion,  there  was,  nevertheless,  error  comm 
by  the  majority  of  the  court  in  refusing  to  follow  a  dec 
of  the  state  court  on  the  very  question  then  under  re 
and  in  following  instead  thereof  previous  decision  o 
state  court  inconsistent  therewith. 

In  St.  Louis  V.  Rutz,  138  U.  S.  226,  242,  cited  in  th 
senting  opinion  above  referred  to,  it  was  said  by  Mr.  J 
Blatchford,  in  delivering  the  opinion  of  the  court: 
question  as  to  whether  the  fee  of  the  plaintiff,  as  a  ri] 
proprietor  on  the  Mississippi  River,  extends  to  the  r 
thread  of  the  stream,  or  only  to  the  water's  edge,  is  a  qu 
in  regard  to  a  rule  of  property  which  is  governed  \ 
local  law  of  IlUnois." 

In  Kaukauna  Water  Power  Company  v.  Green  Bay  & 
issippi  Canal  Co.,  142  U.  S.  254,  Mr.  Justice  Brown, 
livering  the  opinion  of  the  court,  said  at  page  271 :  "  II 
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settled  law  of  Wisconsin,  announced  in  repeated  decisions  of 
its  Supreme  Court,  that  the  ownership  of  riparian  proprietors 
extends  to  the  centre  or  thread  of  the  stream,  subject,  if 
such  stream  be  navigable,  to  the  right  of  the  public  to  its 
use  as  a  public  highway  for  the  passage  of  vessels  (citing 
cases).  In  City  of  Janesville  v.  Carpenter,  77  Wisconsin, 
288,  300,  it  is  said  of  the  riparian  owner:  *  He  may  construct 
docks,  landing  places,  piers  and  wharves  out  to  the  navigable 
waters,  if  the  river  is  navigable  in  fact,  but  if  it  is  not  so 
navigable  he  may  construct  anjrthing  he  pleases  to  the  thread 
of  the  stream,  unless  he  injures  some  other  riparian  pro- 
prietor, or  those  having  the  superior  right  to  use  the  waters 
for  hydraulic  purposes.  .  .  .  Subject  to  these  restric- 
tions, he  has  the  right  to  use  his  land  under  water  the  same 
as  above  water.  It  is  his  private  property  under  the 
protection  of  the  Constitution,  and  it  cannot  be  taken,  or 
its  value  lessened  or  impaired  even  for  public  use,  *'  without 
compensation,"  or  '*  without  due  process  of  law,"  and  it 
cannot  be  taken  at  all  for  any  one's  private  use.'  With 
respect  to  such  rights,  we  have  held  that  the  law  of  the  State, 
as  declared  by  its  Supreme  Court,  is  controlling  as  a  rule 
of  property." 

Water  Co.  v.  Water  Board,  168  U.  S.  358-365. 

The  Court  then  goes  on  to  discuss  the  case  of  Shively  v. 
Bowlby,  152  U.  S.,  1,  where  the  Federal  Coiut  had  occasion  to 
pass  upon  a  decision  of  the  Supreme  Court  of  Oregon,  restricting 
the  rights  of  private  riparian  owners  in  lands  under  water,  and 
extending  the  corresponding  rights  of  the  State.  This  case  is 
often  cited  as  authority  for  the  general  rule  of  proprietary  interest 
of  the  State  or  Government  in  the  beds  of  waters  of  navigable 
streams,  and  as  an  adjudication  of  such  rule  by  the  Federal  Su- 
preme Court.  Under  the  circumstances  of  the  case,  however, 
the  truth  of  the  propositions  to  which  we  are  now  citing  authori- 
ties is  doubly  confirmed  by  that  decision.  The  decision  was  on 
the  principle  as  stated,  that,  excepting  only  the  Federal  right  of 
control  under  the  Constitutional  authority  to  regulate  com- 
merce, all  the  rights  of  ownership  and  beneficial  use  in  the  beds 
and  waters  of  navigable  streams  passed  to  the  State;  and  that 
this  is  true,  whether  it  be  one  of  the  original  States  or  one  since 
admitted;  and  that  it  was  for  the  State,  by  its  Courts,  to  de- 
termine the  relations  and  respective  rights  between  the  State 
and  the  individual  riparian.     The  Federal  decision  in  the  case 
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of  Skively  v.  Bowlby  was  based  entirely  upon  this  principle 
Speaking  of  that  case,  the  U.  S.  Supreme  Court,  in  the  cas 
last  cited,  said: 

"  In  Shively  v.  Bowlby,  152  U.  S.  1,  it  was  again  said  ths 
the  new  States  admitted  into  the  Union  since  the  adoptic 
of  the  Constitution  have  the  same  rights  as  the  origin 
States  in  the  tide  waters  and  in  the  lands  under  the 
within  their  respective  jurisdictions.  It  was  also  remark( 
that,  upon  the  question,  how  far  the  title  of  the  owner 
the  land  extends  bounding  upon  a  river  actually  navigab 
but  above  the  ebb  and  flow  of  the  tide,  there  is  a  diversi 
in  the  laws  of  the  different  States;  and  that  the  title  a 
rights  of  riparian  or  littoral  proprietors  in  the  soil  bel 
high- water  mark  are  governed  by  the  laws  of  the  seve 
States,  subject  to  the  rights  granted  to  the  United  Sta 
by  the  Constitution. 

The  suit  was  in  the  nature  of  a  bill  in  equity  brought 
quiet  title  to  lands  below  high-water  mark  in  the  city 
Astoria,  the  question  involving  the  rights  in  naviga 
waters  as  between  the  State  and  others.  The  opinion 
page  57  states  as  follows:  '  By  the  Law  of  the  Stat( 
Oregon,  therefore,  as  enacted  by  its  legislature  and  dech 
by  its  highest  court,  the  title  in  the  lands  in  controvi 
is  in  the  defendants  in  error;  and,  upon  the  principles  re 
nized  and  affirmed  by  a  uniform  series  of  recent  decisioi 
this  court  above  referred  to,  the  law  of  Oregon  gov 
the  case  *.  The  opinion  refers  to  all  the  cases  which  we  1 
above  cited  and  many  others,  upon  the  various  quesl 
which  are  discussed  in  the  case,  and  recognizes  the  rule 
it  belongs  to  the  States  to  decide  as  to  the  character  and  t 
of  the  riparian  rights  of  owners  upon  navigable  waters  u 
such  states. 

It  is  true  that  in  these  various  cases  the  exact  poi 
controversy  in  this  case  in  regard  to  the  rights  of  the 
as  against  riparian  owners  has  not  arisen.  The  disput 
generally  been  as  to  the  extent  and  character  of  the 
as  between  the  United  States  or  the  State  and  the  rit 
owner  to  lands  under  water,  and  as  to  the  right  of  the  rij 
owner  to  build  out  from  the  shore  piers  or  wharves  sc 
reach  the  navigable  portion  of  the  stream;  but  the  prit 
laid  down  in  all  these  cases  necessarily  include  the 
of  the  state  cotirts  to  decide,  as  a  matter  of  local  la 
point  now  under  discussion,  subject  to  the  acknon 
jurisdiction  of  the  United  States  under  the  Cottstitui 
regard  to  commerce  and  the  navigation  of  the  waters  of 
The  jurisdiction  of  the  State  over  this  question  of  n 
ownership  has  been  always,  and  from  the  foundation 
government,  recognized  and  admitted  by  this  court. 

Water  Co.  v.  Water  Board,  168  U.  S.  365-6. 
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The  reasons  stated  by  the  U.  S.  Supreme  Court,  why  private 
ownership  was  excluded  from  the  beds  of  navigable  rivers  in  this 
country,  contrary  to  the  common  law  of  England,  are  as  follows : 

**  It  is,  indeed,  the  susceptibility  to  use  as  highways  of 
commerce  which  gives  sanction  to  the  public  right  of 
control  over  navigation  upon  them,  and  consequently  to 
the  exclusion  of  private  ownership,  either  of  the  waters  or 
the  soils  under  them." 

Packer  v.  Bird,  137  U.  S.  661,  667. 

And,  after  stating  the  effect  of  the  original  grants  as  above 
stated,  the  United  States  Supreme  Court  held  that  each  state 
could  by  its  local  law  give  further  rights  of  property  and  user  to 
riparian  owners;  that  is,  that  the  private  right  of  ownership  or 
use  could  by  the  local  law  of  the  state  be  extended,  sajdng: 

"  The  courts  of  the  United  States  will  construe  the  grants 
of  the  general  government  without  reference  to  the  rules  of 
construction  adopted  by  the  States  for  their  grants;  but 
w^hatever  incidents  or  rights  attach  to  the  ownership  of 
property  conveyed  by  the  government  will  be  determined 
by  the  States,  subject  to  the  condition  that  their  rules  do 
not  impair  the  efficacy  of  the  grants  or  the  use  and  enjoy- 
ment of  the  property  by  the  grantee.  As  an  incident  of  such 
ownership  the  right  of  the  riparian  owner,  where  the  waters 
are  above  the  influence  of  the  tide,  will  be  limited  according 
to  the  law  of  the  State,  either  to  low  or  high-water  mark,  or 
will  extend  to  the  middle  of  the  stream." 

Packer  v.  Bird,  137  U.  S.  661,  669-70. 

After  stating  the  general  rule  as  it  exists  without  any  change 
by  local  law  of  the  state,  the  Court  further  says: 

"  Whether  as  rules  of  property,  it  would  now  be  safe  to 
change  these  doctrines  where  they  have  been  applied,  as 
before  remarked,  is  for  the  several  States  themselves  to 
determine.  If  they  choose  to  resign  to  the  riparian  pro- 
prietor rights  which  properly  belong  to  them  in  their 
sovereign  capacity,  it  is  not  for  others  to  raise  objections." 

Packer  v.  Bird,  137  U.  S.  661,  671. 

This  principle  was  affirmed  in  a  later  case  that  came  up  to 
the  United  States  Supreme  Court  from  Wisconsin,  where,  in 
order  to  determine  the  claim  made  by  certain  riparian  owner  that 
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their  property  rights  had  been  taken  away  without  due  proa 
of  law,  and  where,  therefore,  it  was  necessary  to  detennine  wl 
their  property  rights  were,  the  U.  S.  Supreme  Court  held  tl 
such  rights  of  property  and  user  must  be  determined  by  ref ere: 
to  the  decisions  of  the  Supreme  Court  of  Wisconsin  upon  t 
subject,  on  the  principle  as  stated  in  that  case  as  follows: 

"  With  respect  to  such  rights,  we  have  held  that  the 
of  the  State,  as  declared  by  its  Supreme  Court  is  control 
as  a  rule  of  property.     Barney  v.  Keokuk^  94  U.  S.  1 
Packer  v.  Bird,  137  U.  S.  661;  Hardin  v.  Jordan,  140  I 
371." 

Kaukauna  Co.  v.  Greenbay  Co.,  142  U.  S.  254,  272. 

In  the  Hardin  case,  with  reference  to  the  same  question 
Supreme  Court  had  said: 

**  It  depends  on  the  law  of  each  state  as  to  what  w 
and  to  what  extent  this  prerogative  of  the  state  (the 
rogative  originally  left  to  the  state  when  the  state 
organized)  over  the  lands  under  the  water,  shaU  be  exer 
In  the  case  of  Barney  v.  Keokuk,  94  U.  S.  324,  we  helc 
it  is  for  the  several  states  themselves  to  determine 
question,  and  if  they  choose  to  resign  to  the  ripariai 
prietor  rights  which  properly  belong  to  them  in 
sovereign  capacity,  it  is  not  for  others  to  raise  object 
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Hardin  v.  Jordan,  140  U.  S.  371,  382. 

And  in  the  same  case,  quoting  with  approval,  the  Cou: 
(page  395): 

"  By  the  common  law,  all  waters  are  divided  into 
waters  and  private  waters.  In  the  former  the  pro; 
ship  is  in  the  sovereign;  in  the  latter,  in  the  ind 
proprietor.  The  title  of  the  sovereign  being  in  tr 
the  benefit  of  the  public — the  use,  which  includes  tl 
of  fishing  and  of  navigation,  is  common.  The  titk 
individual  being  personal  in  him,  is  exclusive — 
only  to  a  servitude  to  the  public  for  purposes  of  nav 
if  the  waters  are  navigable  in  fact.  ♦  *  *  And 
cases  in  which  waters  above  the  ebb  and  flow  of  t 
such  as  great  inland  lakes  and  the  larger  rivers 
country,  are  held  to  be  public  in  any  other  sense 
being  subjected  to  the  public  for  purposes  of  na 
are  confessedly  a  departure  from  the  common   la 
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In  the  same  case,  remarking  upon  an  opinion  by  a  federal 
judge  that  it  would  seem  to  be  *'  unfair  and  unjust  to  allow  a 
party  to  claim  and  hold  against  his  grantor  the  bed  of  the  lake 
containing  thousands  of  acres,  solely  on  the  ground  that  he  had 
bought  and  paid  for  the  small  surrounding  fractional  tracts — 
the  mere  rim,"  the  United  States  Supreme  Court  said,  page  397: 

"  We  do  not  think  that  this  argument  ab  inconvenienti 
is  sufficient  to  justify  an  abandonment  of  the  rules  of  the 
common  law,  which,  as  we  have  shown  have  been  adopted  in 
Illinois  as  the  law  of  the  land.  It  is  too  much  like  judicial 
legislation.  It  is  as  much  as  to  say :  *  We  think  the  common 
law  might  be  improved,  and  we  will,  therefore,  improve  it. 


t  jt 


In  Fallbrook  Irrigation  District  v.  Bradley,  164  U.  S.  there  was 
presented  to  the  United  States  Supreme  Court  the  following 
facts  (page  159): 

A  certain  constitutional  provision  of  California  provides  as 
follows: 

"  Water  and  Water  Rights.  Sec.  1.  The  use  of  all 
water  now  appropriated  or  that  may  hereafter  be  ap- 
propriated, for  sale,  rental  or  distribution,  is  hereby  de- 
clared to  be  a  public  use  and  subject  to  the  regulation  and 
control  of  the  State  in  the  manner  to  be  prescribed  by  law.'* 
Constitution  of  California,  Art.  14. 

A  further  act  of  the  legislature  to  carry  out  those  constitu- 
tional provisions,  provides  as  follows: 

**  The  use  of  all  water  required  for  the  irrigation  of  the 
lands  of  any  district  formed  under  the  provisions  of  this 
act,  together  with  the  rights  of  way  for  canals  and  ditches, 
sites  for  reservoirs,  and  all  other  property  required  in  fuU-^ 
carrying  out  the  provisions  of  this  act,  is  hereby  declared 
to  be  a  public  use,  subject  to  the  regulation  and  control 
of  the  State,  in  the  manner  prescribed  by  law." 

Referring  to  those  constitutional  and  statutory  provisions, 
the  United  States  Supreme  Coiut  said  (page  159): 

'*  The  Supreme  Court  of  California  has  held  in  a  number 
of  cases  that  the  irrigation  act  is  in  accordance  with  the 
state  constitution,  and  that  it  does  not  deprive  the  land- 
owners of  any  property  without  due  process  of  law;  that 
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the  use  of  the  water  for  irrigating  purposes  under  the  pre 
visions  of  the  act  is  a  public  use,  and  the  corporations  orgai 
ized  by  virtue  of  the  act  for  the  purpose  of  irrigation  ai 
public  mtmicipal  corporations  organized  for  the  promotic 
of  the  prosperity  and  welfare  of  the  people.  Turlo 
Irrigation  District  v.  Williams,  76  CaUfomia,  360;  Cenii 
Irrigation  District  v.  De  Lappe,  79  California,  351;  In 
Maders  Irrigation  District,  92  California,  296." 

The  claim  was  made  that  these  decisions  of  the  Supreme  Coi 

of  California  not  only  fixed  the  property  rights  of  ripar 

owners,  but  also  determined  finally  the  federal  questions  as 

whether  the  enforcement  of  those  acts  constituted  due  proc 

of  law;  and  referring  to  this  claim,  the  U.  S.  Supreme  Court  s 

t 
**  We  do  not  assume  that  these  various  statements,  c 
stitutional  and  legislative,  together  with  the  decision? 
the  state  coiut,  are  conclusive  and  binding  upon  this  c< 
upon  the  question  as  to  what  is  due  process  of  law,  anc 
incident  thereto,  what  is  a  public  use.  As  here  presei 
these  are  questions  which  also  arise  under  the  Fee 
Constitution,  and  we  must  decide  them  in  accordance 
our  views  of  constitutional  law." 

In  other  words,  that  the  law  of  property  rights  of  the  ripj 
owner,  as  against  any  infringement  by  statutory  or  constitut 
provisions,  would  be  determined  by  the  common  law  o 
state  as  such  common  law  was  established  by  the  decisions  ( 
highest  court  in  that  state.  But  when  it  came  to  the  deten 
tion  of  the  question  as  to  whether  those  property  rights 
established  were  by  some  statute  or  by  some  constitn 
provision  of  the  state,  attempted  to  be  taken  away  or  dimin 
without  due  process  of  law,  that  was  a  question  which  m* 
decided  '*  in  accordance  with  our  view  of  the  constitv 
law," — that  is,  in  accordance  with  the  view  of  the.  United 
Supreme  Court. 

In  the  case  of  Kansas  against  Colorado,  206  U.  S.  dec* 
1907,  the  Cotut  held  that  the  riparian  rights  in  any  pai 
state  were  to  be  ascertained  by  the  common  law  of  tha 
relative  to  those  rights,  as  such  common  law  was  esta 
by  the  decisions  of  the  highest  court  in  that  state.       i 
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commenting  upon  this,  the  United  States  Supreme  Court  quoted 
the  definition  of  Chancellor  Kent,  in  answer  to  the  question 
**  What  is  the  common  law,"  as  follows  (page  96) : 

**  The  common  law  includes  those  principles,  usuages 
and  rules  of  action  applicable  to  the  government  and  se- 
curity of  persons  and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of  the 
will  of  the  legislature." 

And  then  the  U.  S.  Supreme  Court,  immediately  following 
this  definition  of  what  is  the  common  law  which  fixes  property 
rights,  said  (pages  96-7): 

"As  it  does  not  rest  on  any  statute  or  other  written 
declaration  of  the  sovereign,  there  must,  as  to  each  principle 
thereof,  be  a  first  statement.  Those  statements  are  found 
in  the  decisions  of  courts,  and  the  first  statement  presents 
the  principle  as  certainly  as  the  last.  Multiplication  of 
declarations  merely  adds  certainty.  For  after  all,  the 
common  law  is  but  the  accumulated  expressions  of  the  vari- 
ous judicial  tribunals  in  their  efforts  to  ascertain  what  is 
right  and  just  between  individuals  in  respect  to  private 
disputes." 

In  accordance  with  this  principle,  this  case  of  Kansas  v. 
Colorado  was  decided  against  the  complaint  of  Kansas,  because 
the  Unites  States  Supreme  Court  found,  from  an  examination  of 
the  decisions  of  the  Supreme  Court  of  Kansas,  that  the  state  of 
Colorado,  with  reference  to  the  diversion  of  the  waters  of  the 
Arkansas  River,  for  irrigation,  had  not  done  anything  which 
infringed  the  rights  of  the  riparian  owners  in  the  state  of  Kansas. 
In  other  words,  it  found  that  the  property  rights  of  the  riparian 
owners  in  ICansas  were  by  the  law  of  Kansas  as  established  by  the 
decisions  of  the  Kansas  Supreme  Cotirt,  subject  to  the  diversions 
complained  of,  whether  the  same  had  been  made  in  Colorado  or 
in  Kansas. 

All  these  cases  show  this:  (1)  that  no  declaration  by  consti- 
tutional provision  or  by  legislative  act  can  affect  the  vested 
property  rights  of  riparian  owners;  and  (2)  that  such  property 
rights  of  riparian  owners  are  fixed  and  determined  by  the  common 
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law  of  the  state  and  that  that  common  law  is  established  b\ 
the  decisions  of  the  Supreme  Court  of  that  state  upon  the  subject 
matter. 

In  every  case  where  the  question  of  taking  the  riparian  owner' 
rights  by  some  state  statute  has  been  brought  before  the  Unite 
States  Supreme  Cotut,  in  order  to  determine  whether  sue 
statute  was  repugnant  to  the  United  States  Constitution  on  tl 
groimd  that  it  was  a  law  of  the  state  taking  property  without  di 
process  of  law, — ^in  all  such  cases  the  United  States  Suprer 
Court  has  first  considered  as  to  what  were  the  limitations  up 
the  rights  of  property  and  user  belonging  to  the  riparian  owi 
in  the  state  in  question.  And  in  determining  those  rights, 
has  invariably  done  so,  by  examining  the  common  law  of 
state,  as  established  by  the  decisions  of  the  Supreme  Court 
that  state.  There  is  absolutely  no  exception.  Further  pi 
of  this  proposition  is  given  if  one  will  examine  the  many  cj 
which  have  gone  up  to  the  United  States  Supreme  Court  f 
those  far  Western  states  where  the  law  of  "  appropriation 
waters  for  irrigation  and  mining  purposes  prevails,  and  w 
the  common  law  of  riparian  rights  has  never  been  recogn' 
It  has  often  occurred  that  the  riparian  owners  in  those  s 
have  brought  suits  based  upon  claims  of  the  usual  riparian  r 
— claims  for  injunction  or  damages  by  reason  of  diversio 
water  from  the  stream  above  them  for  irrigation  or  m 
purposes.  These  were  diversions  which  would  not  be  all 
in  a  state  having  the  usual  law  of  riparian  rights.  Th< 
question  examined  and  determined  by  the  United  States  Sui 
Court  in  these  cases  is:  What  is  the  right  of  property  an 
belonging  to  the  riparian  owner  in  that  state?  And  this  qu 
has  been  answered  by  them  invariably'  by  an  examination 
decisions  of  the  highest  court  of  that  state. 

U.  S.  V.  R.  G,  Irrigation  Co,,  174  U.  S.  690,  704-5. 

Broder  v.  Water  Co,,  101  U.  S.  274,  276. 

Boquallis  Land  and  Cattle  Company  v.  CurtisSy  213  XJ. 

In  the  last  case  the  common  law  doctrine  of  ripaxiai 
was  held  not  to  obtain  in  the  Territory  of  Arizona,  not;  l>^ 
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of  certain  statutes  so  declaring,  but  because,  by  the  decisions  of 
the  Supreme  Court  of  the  Territory  rendered  before  and  after 
those  statutes  were  passed,  the  doctrine  of  appropriation  had 
become  part  of  the  common  law  of  that  Territory. 

Thus,  all  proprietary  rights  in  or  to  the  beneficial  use  of  the 
beds  and  waters  of  navigable  streams  have  passed  out  of  Federal 
ownership  or  control,  and  belong  either  to  the  States  or  to  the 
private  individual  riparian,  or  both.  There  has  also  passed  to 
the  States  all  sovereign  power  of  control,  for  all  purposes,  save 
only  the  sovereign  power  of  control  expressly  reserved  to  the 
Federal  Government  by  its  constitutional  authority  to  regulate 
comn^erce.  The  Federal  power  to  regulate  commerce  extends 
to  these  navigable,  fresh  water  streams  solely  by  virtue  of  the 
fact  that  they  are  susceptible  of  commercial  use.  They  are 
natural  highways  of  commerce,  and  they  are  classed  as  navigable, 
for  the  purpose  of  such  control,  regardless  of  the  fact  that,  at 
exceptional  points,  their  natural  state  may  not  permit  of  con- 
tinuous navigation. 

The  important  point  here  is  to  note  that  the  U.  S.  Supreme 
Court  has  expressly  established  every  proposition  above  stated 
to  be  demonstrated  in  this  part  of  the  discussion. 

The  Federal  constitutional  control  contains  no  element  of  a 
proprietary  nature.  It  is  purely  a  sovereign  power  of  control 
for  a  specific  public  purpose;  it  is  a  power  in  trust;  it  is  created 
and  limited  by  express  terms  in  the  Federal  constitution.  More 
than  that,  it  is  created  by  a  reservation,  without  which,  ex- 
pressly stated,  the  power  reserved  would  have  been  left  in,  or 
have  gone  to,  the  respective  States.  Under  these  circumstances 
of  the  origin  of  the  power  and  of  its  basis  and  nature,  it  cannot 
be  divested  nor  alienated,  and  within  its  proper  limits,  is  para- 
mount. For  the  same  reasons  also  it  cannot  be  extended  to  the 
exercise  of  powers  or  authority  beyond  the  limits  reasonably 
necessary  to  the  exercise  of  the  specified  constitutional  power. 
Any  such  extension  of  its  limits  would  be,  not  only  ultra  vires, 
but  would  lead  to  encroachments  upon  the  rights,  privileges, 
powers  and  authority  of  the  States,  (or  their  subjects)  to  whom 
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all  interests,  except  the  specific  power  expressly  reserved,  ha^ 
been  transferred.  It  woiild  lead  also  to  encroachments  up( 
private  property  rights  of  individual  riparian  owners. 

The  extent  and  damage  of  such  possible  encroachment  can 
understood  only  by  a  review  of  the  limitations  between  t 
rights  of  the  State  and  those  of  the  private  riparian. 


II. 

LIMITATIONS  BETWEEN  STATE  AND  INDIVIDl 
CONTROL  OF  WATER  POWERS. 

These  limitations,  as  we  have  already  seen,  are  determine( 
the  States,  and  are  established  by  the  adjudications  of  the  S 
Supreme  Courts  upon  these  questions.  There  was  formerl 
I  have  said,  great  diversity,  even  conflict,  in  the  diffc 
States  upon  this  question,  but  in  recent  years  adjudications 
covered  this  field  of  study  so  thoroughly  and  clearly  that, 
out  substantial  exception,  the  rules  of  law  obtaining  in 
States  which  have  the  common  law  riparian  rights — ^whi( 
elude  all  States  not  holding  to  the  law  of  appropriation — as ; 
shown,  are  fixed,  as  in  Minnesota  and  in  New  York.  V^ 
thus  take  one  example  from  the  West  and  one  from  the 
and  establish,  by  the  adjudications  in  these  States,  the  fol 
propositions: 

1.  The  title  and  power  of  control  by  the  State  over  tl: 
and  waters  of  navigable  streams  are  not  in  any  degree  pro] 
in  nature  or  extent.  They  are  limited  to  a  holding  in  trt 
sovereign,  for  the  Eqpecific  purpose  of  protecting  a  public 
wit,  navigation  and  certain  allied  public  uses. 

2.  The  title  and  the  power  of  the  State  are  subject  onl 
Federal  paramount  power  of  control,  as  establisbed 
fined  as  above  demonstrated.    They  are  limited  also  by 
vate  proprietary  right  of  the  riparian,  as  fixed  by  tbe  la 
State. 
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3.  The  private  riparian  owner  owns  and  retains  all,  and  the 
only,  proprietary  titlOi  right  and  interest,  either  to  the  beds  and 
waters  of  such  streams  or  to  the  usufruct  thereof.    He  has  the 
proprietary  right  to  the  beneficial  use  of  the  flow  of  the  waters 
in  connection  with  the  natural  head  and  fall  upon  or  opposite  his 
riparian  land,  and  to  the  whole  thereof;  he  has  a  proprietary 
right  to  utilize  the  bed  and  waters  for  the  development  of  power 
and  for  the  operation  of  water  power  plants.  This  right  belongs 
to  him  JURE  NATURAE,  that  is,  because  it  is  a  natural  resource 
and  right  belonging  to  and  appurtenant  to  his  riparian  land  and 
a  part  thereof.  And  this  private  proprietary  right  is  subject  only 
to  the  sovereign  right  of  control  by  the  Federal  and  State  Govern- 
ments, for  the  public  use  of  navigation. 

4.  As  between  the  State  and  the  riparian  owner,  the  sovereign 
power  of  control  of  the  former  ends  where  the  proprietary  right 
of  the  latter  begins ;  and  the  private  right  exists  up  to  the  point 
beyond  which  it  would  be  inconsistent  with  the  specific  and  limited 
public  right.  This  private  proprietary  right  of  the  riparian  is  the 
same,  whether  the  title  to  the  bed  of  the  stream,  either  below 
high  water  or  below  low  water  mark,  is  said  to  be  held  by  the 
State  or  by  the  riparian.  The  attempted  distinction  between  the 
riparian  rights,  on  the  basis  of  the  riparian's  having  a  mere 
easement  instead  of  a  title,  is,  so  far  as  these  questions  are  con- 
cerned, purely  speculative. 

Much  confusion  has  been  brought  about  by  the  differences  in 
the  extent  to  which  different  States  have  released  to  the  riparian 
owner  the  naked  title  in  the  bed  of  navigable  streams.  I  shall 
point  out  hereafter  more  specifically  that,  so  far  as  their  sub- 
^ntial  effect  on  the  property  right  of  the  riparian  owner  is  con- 
cerned, these  distinctions  are  really  without  any  difference, — bear- 
ing in  mind  that  the  **  property  right  "  of  the  riparian  owner  in- 
cludes not  merely  that  which  is  covered  by  his  naked  fee,  whether 
that  fee  be  limited  to  the  shore  or  extends  to  the  middle  of  the 
stream,  but  includes  all  vested  property  rights  of  usufruct,  all 
rights  of  beneficial  use  which  are  appurtenant  to  his  fee  title. 
This  will  be  shown  by  the  following  cases,  where  it  will  be  shown 
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also  that  the  right  of  the  State  is  limited  to  the  mere  power 
control  for  the  public  use  of  navigation,  including  allied  put 
interests,  like  fishing,  and,  in  Minnesota  alone  (56  Minn.,  48 
including  the  use  for  public  water  supply. 

From  the  Leading  Minnesota  Cases. 

In  Lamprey  v.  State,  52  Minn.  181,  Judge  Mitchell  « 
(p.  198): 

'*  In  this  State  we  have  adopted  the  common  law  on 
subject  of  waters,  with  certain  modifications,  suited  to 
difference  in  conditions  between  this  country  and  Engl 
the  principal  of  which  are  the  navigability  in  jact  and 
the  ebb  and  flow  of  the  tide  is  the  test  of  navigability, 
that  we  have  repudiated  the  doctrine  that  the  Statt 
any  private  or  proprietary  right  (as  had  the  Kinj 
navigable  waters,  but  that  it  holds  them  in  its  sove 
capacity,  as  trustee  for  the  people,  for  public  use." 

Many  years  ago  the  English  government  establish 
**  Thames  Conservancy  Act,"  giving  to  a  certain  comm 
the  power  to  control  water  power,  and  other  uses  of  the  Th 
Under  that  act,  the  commission  (Conservators)  attempt 
assert  a  right  of  control  over  the  beneficial  use  by  the  ri^ 
owner  of  his  riparian  rights. — ^which  the  House  of  Lord 
could  not  be  done,  and  Lord  Selboume  held: 


**  The  rights  of  a  riparian  proprietor,  so  far  as  the> 
to  any  natural  stream,  exist  jure  naturce,  because  h 
has  by  nature  the  advantage  of  being  washed  by  the  st 

Lyon  V.  Fishmongers  Co,,  1  L.  R.  A.  App.  Gas.  662. 
by  the  Minnesota  Court.) 

In  1876  the  Minnesota  Supreme  Court  held  that,  witt 
to  a  riparian  owner's  rights  in  a  navigable  stream,  and  to 
the  bed  of  the  stream  by  structures  in  order  to  obt 
vantage  of  the  beneficial  use  of  the  waters  in  the  bed  of  tli< 
to  which  he  was  entitled  as  riparian  owner,  such  rigbt 

'*  Subordinate  and  subject  only  to  the  navigable 
the  public  and  such  needful  rules  and  regulations 
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protection  as  may  be  prescribed  by  competent  legislative 
authority.  The  rights  which  thus  belong  to  him,  as  riparian 
owner  of  the  abutting  premises,  are  valuable  property  rights 
of  which  he  cannot  be  divested  without  consent,  except  by  due 
process  of  law,  and,  if  for  public  purposes,  upon  just  com- 
pensation." 

Brisbine  v.  R.  R,  Co.,  23  Minn.  114. 

The  Lyon  case  is  among  those  cited  by  Judge  Gilfillan  in 
1879,  when  he  held  with  reference  to  water  powers  upon  the 
Mississippi  river: 

"  As  it  seems  to  us,  none  of  these  opinions  state  the  right 
too  strongly.  If  the  right  exists  jure  naturce,  because  the 
land  has,  by  nature,  the  advantage  of  being  washed  by  the 
stream,  it  is  impossible  to  see  how  any  such  distinction  as 
defendant  claims  can  be  made  as  to  the  peculiar  uses  which 
the  riparian  owner  may  make  of  the  waters.  The  limit  to 
the  private  right  is  imposed  by  the  public  right,  and  the 
private  right  exists  up  to  the  point  beyond  which  it  would  be 
inconsistent  with  the  public  right, 

**  We  think  the  right  in  the  riparian  owner  to  put  the  water 
to  any  useful  purpose  may  be  sustained  by  considerations  of 
public  policy.  It  is  certainly  for  the  interests  of  the  public 
that  where  the  waters  of  a  navigable  stream  may,  without  inter- 
fering with  the  public  right,  be  put  to  some  useful  purpose,  the 
right  to  so  use  them  should  exist.'* 

**  We  will  state  the  rule  at  which  we  have  arrived  nearly 
in  the  language  of  the  court  in  People  v.  Tibbetts,  19  N.  Y. 
523:  The  riparian  owner  may  undoubtedly  use,  for  any 
purpose,  the  water  of  a  navigable  stream  passing  or  adjoin- 
ing his  land,  for  his  own  advantage,  so  long  as  he  does  not 
impede  the  navigation,  in  the  absence  of  any  counter  claim 
by  the  State  or  United  States." 


MorrUl  v.  St.  Anthony  Falls  W.  P.  Co.,  26  Minn.  222,  228. 

In  the  same  year  an  attempt  was  made  at  Minneapolis  to 
assess  developed  water  powers  as  personal  property.  In  a  deci- 
sion holding  that  they  were  part  of  the  real  estate,  the  Supreme 
Court  of  Minnesota  said: 

**  In  the  recently  decided  case  of  Morrill  v.  St.  Anthony 
Falls  Water  Power  Co.,  ante,  p,  222,  we  had  occasion  to 
consider  the  question  of  the  rights  of  riparian  proprietors 
upon  the  Mississippi  river.  The  general  rule  arrived  at  was 
that  a  riparian  owner  may  use  the  waters  of  a  navigable 
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stream  adjoining  his  land,  for  any  purpose,  for  his  o 
advantage,  so  long  as  he  does  not  impede  navigation,  and 
the  absence  of  any  counter-claim  by  the  State  or  the  Uni 
States.  As  the  riparian  owner  has  this  right  to  the  use  of 
water ^  he  has  a  right  to  enjoy  it  and  make  it  available,  oiherw 
his  right  would  be  a  worthless  abstraction.  He  may,  theref 
subject  to  the  limitations  of  the  general  rule  before  stated, 
the  bed  of  the  stream,  if  necessary  or  convenient  to  the  en. 
ment  of  his  right  to  the  use  of  the  water.  He  may  erect  cL 
there,  and  such  other  structures  as  will  promote  and  facih 
the  enjoyment  of  this  right.  For  these  purposes  the  ripa 
proprietor  may  property  be  said  to  have,  if  not  an  intei 
certainly  a  right,  in  the  bed  of  the  stream  itself.  The  i 
of  a  riparian  proprietor  upon  a  navigable  stream  t  such  ai 
Mississippi,  rests,  as  is  held  by  this  court,  in  the  case  o 
cited,  upon  the  fact  of  riparian  ownership-,  that  is  to  say 
riparian  proprietor  possesses  this  right  because  he  owrn 
land  upon  the  bank;  and  this  is  equivalent  to  saying  the 
right  is  attached  as  an  incident  to  the  riparian  land,  and  bei 
and  appertains  to  the  same.  ♦  ♦  ♦  The  defendai 
the  owner  of  the  bank,  and  of  the  right  to  the  use  o: 
water,  and,  therefore,  of  the  right  to  make  his  right  t< 
use  of  the  water  available  by  using  the  bed  of  the  str 
In  the  defendant's  hands  the  riparian  land,  and  the  rig 
the  use  of  the  water,  and  to  the  use  of  the  bed  of  the  sti 
are  held  together.  The  principal,  which  is  the  rip 
land,  draws  to  it  the  incident,  which  is  the  right  to  th 
of  the  water,  so  that  the  latter  is  part  and  parcel  c 
former." 

State  V.  Minneapolis  Mill  Co.,  26  Minn.  229,  231. 

Riparian  land  is  now  assessed  upon  the  basis  of  two  \ 
(1)  The  value  of  the  land  as  such  and  (2)  the  value  of  the 
power,  developed  or  undeveloped,  which  is  appurtenant  tl 
so  that  water  powers  now  can  be  and  are  taxed. 

In  the  Morrill  case  above  quoted  from  it  was  held  thai 
limit  to  the  private  right  is  imposed  by  the  public  right 
later  the  Minnesota  courts  fixed  the  nature  and  limits 
public  right.     In  1892  the  Court  held: 

"  It  has  been  decided  over  and  over  again  by  thi 
that  the  right  of  the  riparian  owner  to  improve,  reels 
occupy  the  submerged  land  in  front  of  his  shore  ej 
the  point  of  navigability  is  a  vested  property  right 
cannot  be  taken  away,  even  by  the  State  for  a  pul 
without  compensation.    Brisbine  v,  St.  Paul^  &f  Sic 
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R.  R,  Co.f  23  Minn.  114;  Union  Depot y  etc,,  Co.  v.  Brunswick, 
31  Minn.  297  (17  N.  W.  Rep.  626);  Hanford  v.  St,  Paul 
6f  Duluth  R,  R.  Co,,  supra.  The  old  common  law  doctrine, 
or  at  least  what  has  been  generally  assumed  to  be  such, 
and  which  was  adopted  in  some  of  the  early  American 
colonies,  that  the  crown  has  a  jwj  privatum  or  right  of  private 
property,  in  navigable  waters  and  their  shores,  which  it 
could  alienate  to  a  subject,  has  no  place  in  the  jurisprudence 
of  this  State.  //  is  the  settled  law  with  us  that  the  rights  of 
the  Stale  in  navigable  waters  and  their  beds  are  sovereign,  and 
not  proprietary,  and  are  held  in  trust  for  the  public  as  a  high- 
way, and  are  incapable  of  alienation.  Union  Depot,  etc., 
Co.  V.  Brunswick,  supra,  Hanford  v.  St,  Paul  fif  Duluth  R,  R. 
Co.,  supra.'* 

Bradshaw  v.  Duluth  Imperial  Mill  Co.,  52  Minn.  59.  Cited 
and  approved  in  Gilbert  v.  Emerson,  55  Minn.  259. 

Thus  it  is  determined  that  the  State  had  no  proprietary  in- 
terest either  in  the  waters  or  the  bed  or  in  the  use  of  the  same. 
It  is  simply  a  sovereign  interest  to  protect  the  waters  and  bed 
for  navigation  uses  which  are  paramount  to  the  rights  of  the 
riparian  owner. 

These  public  uses  are  clearly  defined,  and  do  not  to  any  de- 
gree include  the  right  of  the  State,  in  any  capacity,  to  ap- 
propriate to  itself  any  right,  interest,  income  or  control  of  water 
powers  appurtenant  to  private  property,  either  developed  or 
undeveloped,  so  far  as  such  attempt  at  appropriation  is  made 
for  the  purpose  of  giving  to  the  State  any  benefits  in  the  natural 
energy  or  beneficial  use  of  such  water  powers. 

Judge  Gilfillan  held  that  the  most  important  public  use  for 
the  protection  of  which  the  State  had  a  right  of  control,  was  that 
of  navigation. 

In  1893,  in  discussing  the  paramount  public  uses.  Judge 
Mitchell  held  that  in  Minnesota,  a  proper  division  of  streams, 
instead  of  dividing  them  into  navigable  and  non-navigable, 
should  be  a  division  into  public  and  private  waters,  and  that 
the  public  uses  which  might  be  protected  by  the  control  of  the 
State  should  include  not  only  navigation,  but  also  fishing,  bathing 
and  cutting  ice. 

Lamprey  v.  StaU,  62  Minn.  181,  200. 
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Next  to  navigation,  the  most  important  public  use  which 
paramount  in  Minnesota,  is  that  of  diversion  by  cities  for  put 
water  supply. 

Mill  Co,  V,  St.  Paul  WaUr  Works,  56  Minn.  485. 

It  is  apparent  that  the  building  and  operation  of  a  dam  b 
riparian  owner  for  the  utilization  of  his  water  power  can 
interfere  with  the  exercise  of  the  public  right  to  take  out  wa 
for  public  water  supply,  and  that  the  only  effect  of  such  pu 
use  would  be  to  some  extent  to  diminish  the  flow  of  water. 
also  such  construction  and  maintenance  by  a  riparian  ov 
could  not  interfere  with  fishing  or  cutting  ice,  but  would  ra 
facilitate  such  public  use.  Fishways  in  dams  are  already 
vided  for  by  statutes,  both  state  and  federal.  The  only  lir 
tion  under  the  law  of  property  to  the  absolute  right  to 
riparian  owner  to  utilize  the  water  power  appurtenant  t( 
land  by  the  construction  and  maintenance  and  operation  of  < 
and  water  power  plants  is  that  they  should  be  constructec 
maintained  so  as  not  to  interfere  with  navigation,  and  if 
interference  be  made,  then  the  State,  exercising  its  sove 
right  of  control  for  the  protection  of  navigation,  may  pr 
such  interference.  This  is  the  entire  extent  of  the  right  i 
State  in  navigable  waters  so  far  as  such  right  is  paramoi 
the  riparian  owner*s  vested  property  right  to  the  entire  n 
energy  and  beneficial  use  of  the  waters  which  flow  over  o 
his  lands  or  which  lie  adjacent  to  it. 

Therefore,  subject  only  to  the  control  by  the  State  foi 
specified  public  uses,  navigation,  water  supply,  fishing 
the  riparian  owner  has  absolute  right  to  all  the  natural 
and  beneficial  use  of  the  waters  as  they  pass  over  or  by  hi 
The  fact  that  he  owns  the  fee  only  to  low  water  mark  d< 
affect  these  riparian  rights  which  are  his  property  righ 

"  In  this  State  it  is  the  settled  doctrine  that  the  i 
owner  has  the  fee  to  low  water  mark.  Schurtneier  v.  ». 
&  Pacific  R.  Co,,  10  Minn.  59  (82);  Brisbine  v,  i 
&  Sioux  City  R,  Co,,  23  Minn.  114.  But  while  he  V 
the  fee  to  low  water  mark,  he  has  certain  ripariai 
incident  to  the  ownership  of  real  estate  bordering 
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navigable  stream.  Among  these  are  the  right  to  enjoy 
free  cominiinication  between  his  abutting  premises  and  the 
navigable  channel  of  the  river,  to  build  and  maintain  suitable 
landings,  piers,  and  wharves,  on  and  in  front  of  his  land, 
and  to  extend  the  same  therefrom  into  the  river  to  the  point 
of  navigability,  even  beyond  low  water  mark,  and  to  this 
extent  exclusively  to  occupy  for  such  and  like  purposes  the 
bed  of  the  stream,  subordinate  only  to  the  paramount  public 
right  of  navigation.  Button  v.  Strong,  1  Black  22\  Railroad 
Co,  V,  SchurmeieTy  7  Wall.  272;  Yates  v.  Milwaukee,  10  Wall. 
497;  supra\  Rippe  v,  Chicago,  D.  6f  M,  R,  Co.,  23  Minn.  18; 
Brisbine  v.  St.  Paul  &  Sioux  R.  Co.,  supra.  These  riparian 
rights  are  property,  and  cannot  be  taken  away  without  paying 
just  compensation  therefor.  The  state  could  not  do  it  or  author- 
ize anyone  else  to  do  it.  Yates  v.  Milwaukee,  supra;  Lyon 
V.  Fishmongers  Co.,  L.  R.  1  App.  Cas.  662;  Brisbine  v.  St. 
Paul  &'  Sioux  City  R.  Co.,  supra.*^ 

Union  Depot  Co.  v.  Brunswick,  31  Minn.  297. 

This  law  of  property  right  was  again  asserted  in  1890: 

"  In  this  State  the  title  of  the  proprietor  of  lands  abutting 
upon  navigable  waters  extends  to  low  water  mark;  the  bed 
of  the  stream  or  body  of  water,  below  water-mark,  being 
held  by  the  State,  not  in  the  sense  of  ordinary  absolute 
proprietorship,  but  in  its  sovereign  government  capacity, 
for  common  public  use.  Union  Depot,  etc.,  Co.  v.  Bruns- 
wick, 31  Minn.  297  (17  N.  W.  Rep.  626),  and  cases  cited. 
The  estate  of  interest  of  the  riparian  owner  in  the  bed  of  the 
stream  above  low  water  mark  is  subject  to  the  right  of  the 
public  to  use  the  same  for  the  purposes  of  navigation;  but 
restricted  only  by  that  paramount  public  right,  ti^e  riparian 
owner  enjoys  valuable  proprietary  privileges,  among  which 
we  shall  consider  particularly  the  right  to  tibe  use  of  ttie  land 
itself  for  private  purposes.  A  considerable  extent  of  the 
shores,  not  only  along  tide-waters  of  the  ocean  coasts,  but 
on  our  great  inland  waters,  are  of  such  a  nattu"e,  out  to  and 
even  beyond  low  water  mark,  as  to  be  in  general  unavailable 
by  the  public  for  the  purposes  of  navigation,  and  must  re- 
main forever  waste  and  useless  lands,  unless  reclaimed  by 
artificial  means  from  the  shallow  water  covering  them,  or 
unless  otherwise  improved.  It  is  established  beyond  question 
in  this  State,  and  in  other  states  as  well,  that  the  pro- 
prietor of  the  riparian  lands  may  make  such  improvement. 
Subject  only  to  the  limitation  that  he  shall  not  interfere 
with  the  public  right  of  navigation,  he  has  the  unquestionable 
and  exclusive  tight  to  construct  and  maintain  suitable 
landings,  piers  and  wharves  into  the  water  and  up  to  tiie 
point  ot  navigability  for  his  own  private  use  and  benefit. 
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''^    *    *    As   the  right  of  private  use  and  enjoyment 
the  improved  or  reclaimed  premises  will  continue  so  lot 
at  least,  as  it  does  not  interfere  with  the  limited  and  defin 
public  hiterestSi  it  is  obvious  that  in  general,  it  may  cc 
tinue  forever. 

This  private  right  of  use  and  enjoyment  is  not,  we  thi] 
limited  to  purposes  connected  with  the  actual  use  of  1 
navigable  water,  but  may  extend  to  any  purpose  not 
consistent  with  the  public  right.    *    *    * 

This  right  of  the  riparian  proprietor,  even  before  it ! 
been  in  any  manner  exercised  by  reclaiming  or  improTi 
the  premises,  the  right  itself  to  reclaim,  improve,  or  occi 
is  a  property  right,  vested  in  him,  recognized  and  prote( 
in  the  law  as  property.  He  cannot  be  deprived  of  it  witt 
due  process  of  law.  It  cannot  be  taken  from  him,  and 
voted  to  public  use,  without  compensation.    *    *    * 

These  peculiar  property  rights  of  the  riparian  o\ 

constitute,  estimated  in  connection  with  the  riparian  1 

the  chief  value  of  the  premises.    It  may  even  be  thai 

whole  value  of  such  real  property  consists  in  the  rig] 

improve  and  occupy  the  submerged  lands  for  private 

poses.     The  extent  of  the  riparian  right  in  this  respe 

not  measured  by  the  value  of  the  upland,  nor  by  the  dis1 

to  which  the  owner's  estate  may  extend  inland  fron 

shore.     The  barest  strip  of  upland,  though  wholly  val\ 

and  useless  in  itself,  justifies  the  owner  in  the  exercisi 

enjoyment  of  the  privilege  of  riparian  proprietorship  t 

fullest  extent." 

*     *     « 

We  have  thus  considered  that  the  riparian  propriet< 
the  exclusive  right — absolute  as  respects  everyone  b 
State,  and  limited  only  by  the  public  interests  of  the 
for  purposes  connected  with  navigation — to  improv 
claim,  and  occupy  the  submerged  land,  out  to  the  pi 
navigability,  for  any  private  purpose  as  he  might  d 
were  his  separate  estate ;  that  this  right,  even  though 
never  have  exercised,  is  recognized  and  protected  by 
property,  of  which  he  cannot  be  deprived  even  by  tin 
without  just  compensation.'' 

Hanford  et  al,  v,  St.  Paul  &  Duluth  R.  R.  Co.,  43  Min 

In  1898,  referring  to  the  dam  built  by  a  riparian  owner 

Red  Lake  River,  the  Supreme  Court,  in  an  opinion  wri 

Judge  Mitchell,  holds  that  that  river  is  a  navigable  strea 

referring  to  the  rights  of  riparian  owners,  says: 

"  The  fact  that  the  plaintiff  did  not  obtain  any  h 
build  the  dam  does  not  render  it  unlawful.    A  riparic 
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has  a  right,  without  license,  to  construct  a  dam  across  a  stream 
which  does  not  obstruct  or  interfere  with  the  navigation  of  the 
stream  for  the  purposes  for  which  it  is  navigable.  This  is  a 
right  which  is  appurtenant  to  the  ownership  of  the  bank.** 

Kretzschmar  v.  Meehan  et  aL,  74  Minn.  211,  215. 

In  1909,  referring  to  a  dam  btiilt  and  maintained  by  a  riparian 
owner  on  the  Snake  River,  the  Supreme  Court,  after  holding 
that  that  river  was  a  navigable  stream,  said,  with  reference  to  the 
riparian  owner's  rights  to  build  and  maintain  a  dam: 

"  So  far  as  the  State  was  concerned,  the  owner  of  the  bank 
was  at  liberty  to  construct  and  maintain  the  dam  so  long  as  it 
did  not  constitute  an  interference  with  the  navigable  rights  of 
the  public  in  the  stream,  and  the  state  had  no  authority  to 
authorize  the  construction  of  a  dam  across  the  river  without 
providing  for  compensation  to  all  parties  who  might  be  damaged 
thereby.  It  is  the  well  settled  law  of  this  country  that  the 
legislature  cannot  authorize  the  flooding  of  lands  without 
compensation  to  the  owner,  and  the  right  to  flood  land  by 
extending  a  dam  across  such  streams  may  be  acquired  by 
adverse  possession  for  the  statutory  period.  A  riparian 
owner  has  the  right,  without  license,  to  construct  a  dam  which 
does  not  obstruct  or  interfere  with  the  navigation  of  the  stream. 
This  is  a  right  which  is  appurtenant  to  the  ownership  of  the 
bank.** 

Simons  v.  Munch,  107  Minn.  370,  372. 

Again,  in  1904,  in  a  case  upon  the  Red  Lake  River  at  Crookston, 
Sprague,  a  log  driver,  was  using  the  stream  for  navigation  pur- 
poses, for  driving  his  logs.  He  was  holding  his  logs  by  a  boom 
just  above  the  dam  of  the  Crookston  Water  Works,  Power  & 
Light  Company,  and,  on  the  theory  that,  as  navigator,  he  had 
paramount  rights,  and  that  the  dam  was  an  illegal  obstruction  to 
such  navigation  for  logs,  he  let  his  logs  down  in  a  bunch,  so  that 
they  did  not  go  through  the  sluices  provided  for  them,  but  went 
over  the  crest  of  the  dam  and  smashed  the  dam.  The  Company 
sued  him  for  damages.  He  claimed  as  a  principal  defense  that 
the  dam  had  not  been  constructed  by  any  license  from  the  State 
or  the  United  States  government,  and  that  it  was  an  illegal  struc- 
ture, as  the  Red  Lake  River  was  a  navigable  stream.  But  the 
Supreme  Court  held  that  as  the  Crookston  Company  was  a 
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riparian  owner,  it  had  the  right,  without  any  license,  to  construct 
and  maintain  the  dam  and  that  Sprague  was  liable  for  his 
negligence  in  not  using  the  sluices  provided  in  the  dam  for  logs 
The  court  said: 

"  Subject  to  the  control  of  Congress  in  proper  cases  an 
independently  of  statutey  the  right  of  riparian  owners  t 
construct,  maintain  and  operate  dams  upon  rivers  an 
streams  in  this  State,  is  firmly  established  by  the  decisioi 
of  this  court." 

Crookston  W,  W.  P.  &  L.  Co.  v.  Sprague,  91  Minn.  461,  4f 

In  the  last  above  three  decisions  we  have  the  rule  of  propei 
rights,  which  we  have  stated  belong  to  the  riparian  own 
brought  down  to  date  and  affirmed  as  the  law  of  property  rig 
in  this  State.  The  riparian  owner  has  a  right  to  build  anc 
maintain  his  water  power  dam,  without  any  franchise  or  lic€ 
from  the  State;  because  his  right  so  to  do  is  "  appurtenant  to 
ownership  of  the  bank  *\  He  has  this  absolute  right  with 
only  limitation  that  his  structure  shall  not  interfere  with  na^ 
tion.  That  right  belongs  to  him  entirely  by  reason  of  the 
of  his  riparian  ownership.  He  is  not  obligated  to  get  a  lie 
from  the  State  even  though  the  obligation  to  obtain  a  li< 
is  imposed  by  statute.  More  than  that,  as  shown  by  the 
next  to  last  above,  the  State  itself  has  not  such  an  inter* 
the  bed  or  waters  of  a  stream  that  it  can  build  a  dam,  or  auti 
the  construction  of  a  power  dam  in  the  river  adjacent  to  tb 
of  a  riparian  owner,  or  by  any  such  structure,  flood  or  inju 
land  of  a  riparian  owner,  "  without  providing  for  compen 
to  all  parties  who  might  be  injured  thereby." 

These  rules  defining  the  rights  of  riparian  owners  in  I 
sota  have  been  recognized  and  affirmed  by  the  United 
Supreme  Court,  for  the  reason,  as  shown  above,  that  the 
the  property  right  of  the  riparian  owner  is  determined 
decisions  of  the  State  Supreme  Court. 

Water  Power  Co,  v.  Water  Board,  168  U.  S.  360,  (quoti 
at  length  above). 
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Perhaps  the  most  thoroughly  considered  case  in  regard  to  the 
Minnesota  law  is  found  in  a  recent  decision  by  Judge  Morris 
of  the  United  States  District  Court,  and  affirmed  by  the  Circuit 
Court  of  Appeals  in  an  opinion  where  the  reasoning  and  conclu- 
sions of  Judge  Morris  were  approved.  In  that  case  an  island 
had  formed  in  the  bed  of  the  Mississippi  River,  at  Minneapolis, 
opposite  the  riparian  land  of  the  plaintiff  Hobart.  The  city, 
through  Hall,  claimed  the  island  by  grant  from  the  State,  on 
the  ground  that  the  State  held  the  title  to  the  bed  and  therefore 
acquired  a  proprietary  interest  in  the  islands  formed  in  the  bed. 
This  brought  up  the  entire  question  of  the  relations  between 
the  State  and  the  riparian  owner,  and  Judge  Morris  reviews 
the  decisions  and  the  law,  which  he  summarizes  as  follows: 

**  That  where  there  is  no  reservation,  express  or  from  the 
circumstances  necessarily  implied,  in  a  grant  of  lands 
bounded  by  a  stream  navigable  in  fact,  like  the  Mississippi 
River,  the  grantee  takes  the  absolute  title  in  fee  to  high 
water  mark,  or  at  furthest  to  low  water  mark ;  that  the  State 
has  title  to  the  soil  or  land  under  the  water,  between  the 
edge  of  the  stream  and  the  middle  thread  thereof,  in  its 
sovereign  capacity,  in  trust  for  the  public,  for  the  purpose  of 
preserving,  protecting,  and  improving  the  public  right  of 
navigation ;  that  such  right  or  title  of  the  State  is  paramount 
for  that  purpose,  but  it  is  not  proprietary,  or  one  under 
which  it  can  alienate  or  convey  any  portion  of  said  soil  or 
land  under  water,  or  any  island  formed  thereon,  to  a  stranger 
but  is  a  limited  title  or  ownership, — ^limited  to  that  purpose 
and  extending  no  further; — that  the  riparian  owner  has 
also  a  right  or  title  to  such  soil  or  land  under  water,  between 
the  edge  of  the  stream  and  the  middle  thread  thereof,  which, 
though  subject  and  subordinate  to  this  title  of  the  State, 
is  proprietary,  and  exclusive  as  to  all  others  than  the  State, 
or  the  general  government,  and  even  as  to  the  State  or 
general  government  exclusive,  except  as  they  may  act  by 
their  properly  constituted  authorities  in  protecting,  pre- 
serving, or  improving  said  public  right,  and  which  he  can 
convey  to  another  in  whole  or  in  part ;  that  the  limit  to  this 
private  right  is  imposed  by  the  public  right,  and  by  that  only, 
and  the  private  right  exists  up  to  the  point  beyond  which  it 
would  be  inconsistent  with  the  public  right,  and  with  that  only 
and  that  such  public  right  can  only  be  exercised  by  the  state,  or^ 
where  the  stream  can  be  used  for  purposes  of  interstate  com- 
merce, by  the  general  government,  through  its  properly  and 
constituted  authorities;  that  under  this  right  of  title,  the 
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riparian  owner,  or  his  grantee,  has  the  exclusive  right  to 
reclaim,  occupy  and  use,  for  any  purpose  not  inconsistent 
with  the  public  right,  such  soil  or  land  under  water,  or  any 
part  thereof,  out  to  the  middle  thread  of  the  stream,  or 
certainly  to  the  main  navigable  channel  thereof,  subject 
only  to  such  paramount  right  of  the  State,  or  of  the  genera^ 
government;  that  under  this  right  or  title  such  ripariat 
owner,  or  his  grantee,  has  the  exclusive  right,  subject  onl] 
to  such  paramotmt  right  of  the  State  or  general  govem 
ment,  to  occupy  and  use,  for  any  purpose  not  inconsisten 
with  such  public  right,  any  island,  or  part  thereof,  betwee 
his  shore  line  and  the  middle  thread  of  the  stream,  whetb 
such  island  exists  at  the  time  of  the  survey  and  is  omitte 
therefrom  in  good  faith  and  without  palpable  mistake,  or 
afterwards  formed  by  the  gradual  action  of  the  waters,  ai 
as  against  all  others  than  the  State  or  the  general  govei 
ment,  acting  under  the  paramount  authority  above  referr 
to,  he  has  the  exclusive  right  to  the  possession  thereof." 

Hobart  v.  Hall,  174  Fed.  Rep.  433. 

This  decision  of  Judge  Morris  in  the  Hobart  case  was  affirm 
and  his  conclusion,  and  the  reasoning  which  was  the  basis  ther 
expressly  approved  by  the  Circuit  Court  of  Appeals.    The 
pellate  Court  held  that  the  State  has  no  proprietary  interes 
the  bed  of  the  stream,  but 

**  holds  the  bed  in  its  sovereign  capacity,  in  trust,  to  pr 
for  the  public  the  right  of  free  navigation  " ;  and  that  su 
only  to  this  public  trust,  "  a  riparian  owner,  under  a  go 
ment  patent  *  *  *  has  the  right  of  possession  an 
of  the  bed  of  the  stream  between  low  water  mark  an 
navigable  channel  '* 

Hall  V.  Hobart  (decided  Apr.  1911),  186  Fed.  426,  108  C. 
Rep.  348. 

Another  recent  United  States  case  confirms  the  rule  s 
shown  that  rro  proprietary  interest  in  the  beds  of  na 
streams  has  been  reserved  by  the  United  States  govet 
whether  such  streams  are  intrastate  or  boundary  streaxi 
further,  that  the  riparian  owner  has  the  entire  propriet; 
and  interest,  and  that  the  extent  of  that  proprietary  tit 
termined  by  the  law  of  the  State.  In  Michigan,  the  na! 
of  the  riparian  owner  extends  to  the  centre  of  the  stream, 
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question  of  title  of  such  riparian  owner  upon  the  Sault  Ste 
Marie  river  arose.    The  United  States  Supreme  Coiu^t  said: 

**  A  patentee  of  Government  land  bordering  on  the  Sault 
Ste.  Marie  takes  to  the  centre  line  ♦  *  ♦  ^qy  f^f^ 
the  rights  of  riparian  owners  to  the  centre  affected  by  the  fact 
that  the  stream  is  a  boundary.*' 

U.  S.  V,  Chandler-Dunbar  Co.,  209  U.  S..  447. 


S0|  the  New  Tork  Cases. 

With  reference  to  the  Niagara  River,  the  New  York  court  in 
1906  held:— 

"1.  The  State  has  no  property  or  ownership  in  the  waters 
of  the  Niagara  River  within  the  provision  of  the  Constitution 
in  question,  although  it  has  dominion  over  the  same  and 
power  to  regulate  the  use  and  diversion  thereof  and  en- 
croachments thereon  as  navigable  waters  of  the  State. 
{Sweet  V.  City  of  Syracuse,  129  N.  Y.  317,  334;  Waller  v. 
StaU,  144  id.  579,  599.) 

So  far,  therefore,  as  the  act  may  be  said  to  appropriate 
the  water  of  the  river  it  does  not  violate  the  provision  of  the 
Constitution  in  question. 

2.  The  only  question  remaining  is  whether  the  act  per- 
mitted the  construction  of  conduits,  etc.,  necessary  to  take 
the  water  from  the  river  so  as  to  appropriate  any  property 
in  the  bed  of  the  river  in  violation  of  such  constitutional 
provision.  The  State  was  in  a  certain  sense  the  owner  of 
the  bed  of  the  river.  It  held  the  title,  not  as  a  proprietor 
but  as  a  sovereign,  in  trust  for  the  public.  {Saunders  v., 
N.  Y.  C.  &  H.  R.  R.  Co.,  144  N.  Y.  75,  85.)  " 

» 

Niagara  County  I.  &  W.  S.  Co.  v.  College  Heights  L.  Co.,  Ill 
App.  Div.  770,  at  p.  772. 

In  a  case  involving  riparian  rights  upon  the  Hudson  River, 
it  was  held  that  the  riparian  rights  belonged  to  the  owner  of  the 
riparian  land, 

"  as  against  all  but  the  State,  as  trustee  for  the  people  at 
large." 

People  V.  Mould,  37  App.  Div.  35.  39. 
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In  a  later  case,  upon  the  Niagara  River,  the  Niagara  Fall 
Hydraulic  Power  and  Manufacturing  Company  was  the  owne 
of  certain  riparian  lands  upon  the  Niagara  River,  in  the  city  c 
Niagara  Falls,  and  had  constructed  and  was  operating  an  hydr( 
electric  plant,  taking  and  discharging  water  for  water  powi 
purposes  opposite  its  riparian  land.  In  addition  to  whatev 
rights  to  such  development  and  beneficial  use  it  had  as  riparii 
owner,  it  acquired  by  grant  from  the  State  of  New  York  t 
right  to  use  the  land  in  the  bed  of  the  river  opposite  its  ripari 
land,  together  with  the  privilege  of  using  the  waters  for  pow 
Subsequent  to  1900  the  City  Assessor  included  in  the  assessnn 
values  the  company's  water  rights  and  the  right  to  take  wa 
from  the  Niagara  River  for  power  purposes,  making  the  t( 
assessment  $825,000,  of  which  the  larger  part  was  admitte 
in  excess  of  the  proper  assessment  upon  the  company's  p! 
exclusive  of  the  value  of  the  beneficial  use  of  the  bed  and  wa 
of  the  river.  The  company  contested  the  assessment  on 
ground  that  this  excess  of  valuation  was  an  assessment  up< 
franchise  and  did  n9t  properly  cover  property  rights  beloi] 
to  the  company  exclusive  of  its  franchise.  This  contention 
repudiated  in  the  following  language: 

*'  The  position  of  the  relator  is,  that  its  right  to 
water  from  the  Niagara  River  is  a  franchise  and  as  sue 
assessable,  that  the  assessment  of  its  property  as  a  v 
including  such  water  rights,  is  illegal;  that  its  propert 
all  purposes  of  assessment,  must  be  treated  as  thou; 
water  right  or  privilege  was  attached  to  and  used  ii 
nection  therewith;  that  the  true  basis  for  assessment 
cost  of  reproducing  the  relator's  property,  exclusive  < 
water  right. 

The  relator,  as  a  riparian  owner  and  as  owner  of  the 
under  the  waters  of  the  Niagara  River  adjacent  to  * 
lands  from  which  the  water  is  immediately  taken,  Y 
right  to  the  use  of  the  waters  of  the  river  for  manuf  a< 
purposes,  and  to  divert  the  same  for  that  purpose,  re1 
them  to  the  river,  as  it  does,  after  passing  over  its  owi 
Gould  on  Waters f  3d  ed.,  sec.  213;  People  v.  Tibbetts^  V 
523;  People  v.  Canal  Appraisers,  33  N.  Y.  461;  CI 
Bridge  Company  v,  Paige,  83  N.  Y.  178;  Smith  r.  Ri 
92  N.  Y.  480;  Groat  v,  Moak,  94  N.  Y.  115;  Siveet  v, 
Syracuse,  129  N.  Y.  336;  subject  only  to  the  paramoti 
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of  the  State  to  utilize  these  waters  for  a  public  use,  without 
compensation  to  such  riparian  owners;  all  riparian  rights 
remaining  unimpaired  until  the  exercise  of  such  paramount 
right  by  the  State.  This  being  so,  it  appears  that  the 
relator,  as  riparian  owner,  had  the  right  to  take  waters  from 
the  Niagara  River  for  manufacturing  purposes,  not  inter- 
fering thereby  with  the  navigability  of  the  stream,  such  right 
being  in  no  sense  in  the  nature  of  a  franchise  but  a  corporeal 
hereditament,  not  depending  either  upon  grant  or  prescrip- 
tion. This  subject  is  fully  discussed  in  Chapter  Six  of 
Gould  an  Waters y  3d  ed.,  at  page  393,  to  which  reference  is 
made.  And  this  view  of  the  relator's  rights  is  confirmed  by 
the  Act  of  1896  above  quoted,  which  in  terms  confirms 
and  defines  the  riparian  rights  of  the  relator  and  is  wholly 
inconsistent  with  the  claim  of  the  relator  as  to  the  nature 
thereof.  The  fact  that  the  State  might  destroy  relator's 
riparian  rights  does  not  convert  such  right  into  a  mere 
franchise.  Interference  with  the  relator's  rights  by  the 
State  is  a  contingency  too  remote  to  require  serious  con- 
sideration. 

We  learn  from  the  map  in  evidence  that  Niagara  River, 
at  all  points  affected  by  the  exercise  of  the  relator's  rights, 
is  an  unnavigable  stream  and  will  so  remain;  and  when  it  is 
considered  that  not  even  the  State  is  at  liberty  to  interfere 
with  the  riparian  rights  of  the  relator  arbitrarily,  but  that 
such  interference  if  attempted,  must  be  in  the  interest  of 
some  substantial  right  of  the  State  affected  by  the  exercise  of 
the  right  of  the  relator  to  use  the  waters  of  the  river,  the 
claim  of  the  relator  appears  to  be  whollv  unfounded. 
People  V.  Mould,  37  App.  Div.  35. 

Having  reached  the  conclusion  that  the  relator,  in  the  use 
of  the  waters  of  the  river,  is  in  the  enjoyment  of  its  riparian 
rights  acquired  before  1896,  and  confirmed  by  the  act  of  the 
Legislature  of  that  date,  it  becomes  unnecessary  to  examine 
the  other  questions  argued  by  both  the  relator  and  the  de- 
fendants. In  reaching  this  conclusion,  the  cases  cited  by  the 
relator  have  been  carefully  examined,  and  the  arguments  in 
support  of  its  contention  fully  considered,  and  no  benefit 
could  result  from  considering  the  same  further  in  this  opin- 
ion." 

People  ex  rel.  Niagara  Falls  P.  &  M.  Co.  v.  Smith,  70  App. 
Div.  543;  affd.  175  N.  Y.  469. 
In  a  leading  New  York  case,  it  was  said: 

"  It  is  a  principle  recognized  in  the  jurisprudence  of 
every  civilized  people  from  the  earliest  times,  that  no  abso- 
lute property  can  be  acquired  in  flowing  water.  Like  air, 
light,  or  the  heat  of  the  sun,  it  has  none  of  the  attributes 
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commonly  ascribed  to  property,  and  is  not  the  subject  o 
exclusive  dominion  or  control.  As  Blackstone  observe 
(2  Bl.  Com.  18) : '  Water  is  a  movable,  wandering  thing,  an« 
must  of  necessity  continue  common  by  the  law  of  nature;  s 
that  I  can  have  only  a  temporary,  transient,  usufmctuar 
property  therein.  *  While  the  right  to  its  use ,  as  it  flows  alor 
in  a  body,  may  become  a  property  right,  yet  the  water  itsel 
the  corpus  of  the  stream,  never  becomes  or,  in  the  nature  • 
things,  can  become  the  subject  of  fixed  appropriation 
exclusive  dominion,  in  the  sense  that  property  in  the  wat 
itself  can  be  acquired,  or  become  the  subject  of  transmissi< 
from  one  to  another.  Neither  sovereign  nor  subject  c 
acquire  anything  more  than  a  mere  usufructurary  rig 
therein,  and  in  this  case  the  state  never  acquired,  or  co\ 
acquire  the  ownership  of  the  aggregated  drops  that  compr 
the  mass  of  flowing  water  in  the  lake  and  outlet,  thougt 
could  and  did  acquire  the  right  to  its  use." 

Sweet  V.  City  of  Syracuse,  129  N.  Y.  335. 

In  the  case  of  Smith  v,  Rochester,  92  N.  Y.  474,  cited  in 
Syracuse  case,  it  was  said  with  reference  to  a  diversion  of  wj 
from  Hemlock  Lake,  a  navigable  body  of  water,  which  diver 
was  for  the  purpose  of  a  public  water  supply  for  the  cit; 
Rochester: 

**  The  defense  proceeds  upon  the  theory  that  Hem 
Lake  being  a  navigable  body  of  water,  as  such  with  its 
belongs  to  the  State,  and  that  the  State  possessed  the  a 
quent  right  of  authorizing  the  appropriation  of  the  wat< 
its  agents  or  grantees  for  any  public  use  without  rega 
the  rights  of  individuals  who  may  have  previously  acq 
proprietary  interests  therein.     ♦     *     ♦ 

It  seemed  to  be  assumed  upon  the  argument  tha 
rights  of  the  State  in  the  waters  of  Hemlock  Lake  dep< 
upon  the  ownership  of  the  soil  under  its  bed,  and  the 
tion  whether  the  title  of  riparian  owners  by  the  ru 
common  law  included  the  land  to  the  center  of  th 
of  the  adjoining  navigable  body,  or  was  restricted  ' 
water's  edge.  We  do  not  think  this  is  necessarily  s 
conceding  the  claim  for  the  present  let  us  examin 
position.  This  question  has  occasioned  some  diver; 
opinion  in  this  country  and  had  led  to  conflicting  a 
parently  irreconcilable  decisions  in  otir  courts.  It  'wc 
a  vain  and  useless  effort  to  attempt  to  harmonize 
vergent  views  on  the  subject,  but  we  believe  tliat  a  d 
mav  be  evolved  from  the  authorities  which  will  acco: 
the  great  weight  of  judicial  opinion  in  this  counti^^,  a 
preserve  such  property  rights  as  have  been   acqiiii 
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have  grown  up  under  the  authority  of  diverse  decisions. 
We  have  arrived  at  the  conclusion  that  all  rights  of  property 
to  the  soil  under  the  waters  of  Hemlock  Lake  were  acquired 
by  and  belong  to  its  riparian  owners,  while  such  rights 
only  over  its  water  belong  to  the  State  as  pertain  to 
sovereignty  alone.     *     *     ♦ 

It  now  remains  to  consider  the  nature  of  the  rights  of 
property  which  pertains  exclusively  to  sovereignty  and 
which  do  not  pass  to  the  grantee  under  a  conveyance  of  the 
soil  bordering  upon  and  adjoining  fresh-water  navigable 
lakes  and  rivers.  It  may  be  premised  that  the  mere  right 
of  eminent  domain  always  and  from  necessity  resides  in  the 
sovereign.  It  is  declared  by  statute  that  the  State,  by 
virtue  of  its  sovereignty,  is  deemed  to  possess  the  original 
and  ultimate  property  in  and  to  all  lands  within  the  jurisdic- 
tion of  the  State.  (3  R.  S.  (7th  ed.)  2162  Sec.  1;  People  v. 
Fulton  F.  Ins,  Co.,  25  Wend.  219;  People  v,  Denison,  17  id. 
312;  De  Peyster  v.  Michael,  6  N.  Y.  467;  People  v.  Van 
Rensselaer,  9  id.  319.)  This  right  confers  upon  the  State 
the  title  to  such  property  as  may  be  forefeited  or  escheated, 
or  the  title  to  which  for  any  reason  fails,  and  also  the  right 
to  resume  the  ownership  and  possession  of  such  property  as 
may  be  required  or  rendered  necessary  for  public  purposes. 
{Varick  v.  Smith,  5  Paige,  143,  159;  Matter  of  Albany  St,, 
11  Wend.  149;  Morgan  v.  King,  35  N.  Y.  454).  Among  other 
rights  which  pertain  to  sovereignty  is  that  of  using,  regu- 
lating and  controlling  for  special  purposes  the  waters  of  all 
navigable  lakes  or  streams,  whether  fresh  or  salt,  and  with- 
out regard  to  the  ownership  of  the  soil  beneath  the  water. 
This  right  is  known  as  the  jus  publici  and  is  deemed  to  be 
inalienable.     *     *     * 

The  rule  of  common  law  is  concisely  stated  in  the  note 
above  referred  to  as  follows :  *  Rivers  not  navigable,  that  is, 
fresh  rivers  of  what  kind  soever,  do  of  common  right  belong 
to  the  owners  of  the  soil  adjacent  to  the  extent  of  their  land 
in  length.  But  salt  rivers,  where  the  tide  ebbs  and  flows, 
belong  of  common  right  to  the  State.  That  this  ownership 
of  the  citizen  is  of  the  whole  river,  viz,,  the  soil  and  the  water 
of  the  river,  except  that  in  his  river  where  boats,  rafts,  etc., 
may  be  floated  to  market,  the  public  have  a  right  of  way  or 
easement.* 

It  may,  however,  be  stated  in  passing,  that  it  is  generally 
conceded  that  this  doctrine  is  inapplicable  to  the  vast  fresh 
water  lakes  or  inland  seas  of  this  country  or  the  streams  form- 
ing the  boundary  line  of  States.  ( Canal  Commissioners  v.  Peo- 
ple, 5  Wend.  446 ;  Tibbetts  Case,  supra,)  Whatever  conclusion 
may,  therefore,  be  reached  with  reference  to  the  ownership 
of  the  bed  of  Hemlock  lake,  it  still  remains  that  the  State 
had  certain  rights  in  its  waters  and  so  far  as  the  same  were 
alienable  the  defendant  has  succeeded  to  them.     It  may. 
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also,  be  affirmed  that  if  the  term  '  navigable  water '  as  use 
in  England  was  ever  there  for  any  purpose  wholly  restricte 
to  the  waters  which  were  affected  by  the  ebb  and  flow  of  tV 
tide,  it  has  by  common  consent  a  more  enlarged  significj 
tion  in  this  country  and  is  here  held  to  mean  all  such  wate 
as  are  actually  navigable,  whether  fresh  or  salt.  When  it 
considered  that  the  rights  and  interests  of  the  public,  su 
as  fishing,  ferrying  and  transportation,  are  preserved  in 
navigable  waters  by  the  inherent  and  inalienable  attribul 
of  the  sovereign,  it  would  seem  to  follow  that  the  controv 
sies  which  have  arisen  over  the  nominal  ownership  of  1 
soil  under  such  waters  have  been  magnified  beyond  i 
real  interests  involved.  This  becomes  still  more  appar 
when  we  consider  the  character  and  extent  of  the  prope 
which  may  in  the  nature  of  things  be  acquired  and  enjo 
in  running  water.  'Aqua  curret  debet  currere,*  Net 
sovereign  nor  subject  can  have  any  greater  than  a  usufructt 
right  therein,  and  even  this  is  subject  to  the  temporary  en 
tnent  of  the  riparian  proprietors  over  whose  lands  it  pa 
while  on  its  way  to  its  final  destination ,  undiverted  and 
diminished,  save  for  domestic  or  manufacturing  purp 
(3  Kent's  Com.  439;  Tyler  v.  Wilkinson,  4  Mason,  i 
Thus  all  land  covered  by  nmning  water  is  subject  to  a  s 
tude,  either  dominant  or  servient,  and  all  interest  in 
water  is  simply  an  easement,  incapable  of  fixed  appro 
tion  or  conversion.  (1  Stephens'  Blackst.  169;  Wj 
on  Easements,  200)." 

Then  after  an  examination  of  the  earlier  decisions  the 
said: 

"  These  cases,  therefore,  cannot  be  considered  as  aut' 
upon  the  question  here  presented.  We  are,  thei 
of  the  opinion  not  only  that  the  State  had  no  right  to 
to  the  city  of  Rochester  the  use  of  the  waters  of  He 
lake,  to  the  detriment  of  the  riparian  owners  upon  the 
of  the  stream  formed  by  its  outlet,  but  that  their  righi 
recognized  and  provided  for  by  the  act  under  whi 
defendant  assumes  to  justify  its  acts." 

Smith  V,  Rochester,  92  N.  Y.  463. 

And,  again,  in  another  case  pertaining  to    ripaxian 
upon  navigable  streams,  the  New  York  court  said: 

**  The  owner  of  land  boimded  upon  a  navigab 
has  property  rights  therein,  i,e,,  the  right  of  acces 
navigable  part  of  the  stream  and  the  right  to  con 
landing  or  wharf,  and  where  a  railroad  company ,  j 
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acting  under  legislative  authority,  has  constructed  its  road 
across  the  water  front  of  such  owner  and  thus  has  deprived 
him  of  access  to  the  navigable  part  of  the  stream,  unless  he 
has  granted  the  right  or  it  has  been  obtained  by  eminent 
domain,  he  is  entitled  to  recover  his  damages. 

It  seems,  however,  this  rule  may  not  be  extended  so  as 
to  interfere  with  the  right  of  the  state  to  improve  the  naviga- 
tion of  the  river,  or  with  the  power  of  congress  to  regulate 
commerce." 


Rumsey  et  al.  v.  The  New  York  and  New  England  Railroad 
Company,  133  N.  Y.  at  page  79. 

If  there  has  ever  been  any  doubt  that  the  New  York  law 
excluded  any  element  of  proprietary  interest  in  the  State  in  the 
bed  of  navigable  waters,  or  that  all  such  proprietary  title  and 
right  of  usufruct  belonged  to  the  riparian  owner,  such  doubt  was 
finally  set  at  rest  by  the  recent  case  of  Brookhaven  v.  Smithy 
188  N.  Y.  74.  After  a  most  elaborate  discussion,  in  which  F.  R. 
Coudert,  Esq.,  presented  an  argument  against  the  doctrine  of 
any  proprietary  title  or  right  in  the  sovereign  or  State,  the  New 
York  court  held  that  the  common  law  doctrine  of  jus  privatum 
in  the  State  has  no  place  in  the  jurisprudence  of  this  country. 
Said  the  court: 

The  adoption  by  the  people  of  this  state  of  such  parts  of 
the  Common  Law  as  were  in  force  on  the  20th  day  of  April, 
1777,  does  not  compel  us  to  incorporate  into  our  system  of 
jurisprudence  principles  which  are  inapplicable  to  our 
circumstances  and  which  are  inconsistent  with  our  notions 
of  what  a  just  consideration  of  those  circimistances  demands. 
The  Common  Law  of  England,  upon  the  subject  of  the  rights 
of  riparian  owners,  has  but  an  imperfect  application  to  the 
situation  in  a  state  like  this,  with  its  numerous  large  navi- 
gable bodies  of  waters,  and  bays,  rivers  and  inland  lakes 
(citing  cases).  To  borrow  the  language  of  Judge  Bronson 
in  his  opinion  in  Starr  v,  Chile  (20  Wend.  149) , '  no  doctrine  is 
better  settled  than  that  such  portions  of  the  law  of  England 
as  are  not  adapted  to  our  conditions  form  no  part  of  the  law 
of  this  state.' " 

Brookhaven  v.  Smithy  188  N.  Y.  74.  See  also  **  Riparian 
Rights  and  Stare  Decisis^  by  F.  R.  Coudert,  Columbia  Law 
Review,  March,  1909. 
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As  shown  above,  the  sovereign  rights,  whether  of  the  State 
of  the  federal  government,  are  based  and  their  extent  measiu 
as  such  sovereign  rights  of  control  are  based  and  measu: 
in  the  case  of  highways.  As  was  said  by  the  Minnesota  Supre 
Court: 

"  Riparian  owners  on  navigable  waters  hold  their  la 
subordinate  to  the  public  use  of  such  waters,  if  such  us 
reasonably  exercised,  precisely  as  do  the  owners  of  la 
abutting  on  any  other  highway." 

DoucetU  V.  LiMe  Falls  Co.,  71  Minn.  206. 
So,  the  United  States  Supreme  Court,  quoting  and  appro 
Chancellor  Kent,  says: 

"  Under  the  common  law,  the  public  easement  of  na^ 
tion  bears  a  perfect  resemblance  to  public  highways." 

Grand  Rapids  Co.  v.  Butter,  159  U.  S.  87. 

So,  again,  the  Minnesota  Supreme  Court  declares  tha 
riparian  owner  of  lands  abutting  on  the  Mississippi  River 
them  subordinate  to  the  sovereign  rights  in  "  a  legally  dec 
public  highway." 

Rippe  V.  Railway  Co,,  23  Minn.  18,  23. 

The  sovereign  rights  of  the  State  and  of  the  federal  g< 
ment  are  so  limited  and  so  far  from  proprietary  in  their  i 
that  they  cannot  be  leased  or  alienated: 

**  The  rights  of  the  State  in  navigable  waters  anc 
beds  are  sovereign,  and  not  proprietary,  and  are  held  i 
for  the  public  as  a  highway,  and  are  incapable  of  alien; 

Bradshaw  v.  Mill  Co.,  52  Minn.  59: 


''  The  sovereign  is  trustee  for  the  public  and  the 
navigable  waters  is  inalienable "  (Kent's  Comtni 
427)     *     *     * 

"It  is  true  that  navigable  waters  and  their  b 
incapable  of  absolute  alienation." 


Miller  v.  Mendenhall,  43  Minn.  95,  101,  104. 
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Again: 

**  Neither  the  State  nor  the  municipality  within  which  the 
property  is  situated  has  any  proprietary  interest  in  it  which 
either  of  them  can  sell  or  divert  to  any  use  inconsistent  with 
the  purposes  of  the  dedication  or  grant.  The  State  holds 
such  land  merely  in  its  sovereign  capacity,  in  trust  for  the 
public  and  for  the  piu^poses  for  which  it  was  dedicated.  If 
the  Legislature  shotdd  attempt  to  divert  it,  or  to  authorize 
its  diversion,  the  property  would  not  revert  to  the  donor 
or  the  public  easement  be  extinguished.  The  act  of  the 
Legislature  woidd  be  a  mere  nullity.*' 

City  of  SL  Paul  v.  Railway  Co.,  63  Minn.  330. 
And  again: 

"  But,  as  the  State's  riglh  or  title  to  such  property  is  only 
an  easement  which  it  holds  in  trust  for  a  public  use,  the 
Legislature  cannot  divert  it  or  subject  it  to  an  inconsistent 
use  of  a  private  nattire,  nor  can  it  authorize  municipal 
authorities  so  to  divert  it.  *  *  *  Any  legislation  author- 
izing such  action  would  be  clearly  imconstitutional  and  void." 

Sanborn  v.  Van  Duyne,  90  Minn.  223. 

On  the  other  hand,  the  riparian  rights  in  navigable  streams 
appurtenant  to  riparian  lands  are  separable  and  leases  or  grants 
to  the  title  and  right  of  usufruct  may  be  made  by  the  riparian 
owner  and  proprietor: 

"  It  is  the  settled  doctrine  of  this  court  that  the  right  of 
the  riparian  proprietor  upon  navigable  waters,  to  reclaim, 
improve  and  occupy  submerged  land  out  to  the  line  of 
navigability  may  be  separated  from  the  shore  land ;  and  be 
transferred  to  and  enjoyed  by  persons  having  no  interest  in 
the  original  shore." 

Gilbert  v.  Emerson,  55  Minn.  254. 

And  in  the  Hanford  case  above  quoted  from  at  length,  after 
defining  riparian  rights,  the  court  said : 

**  Those  rights  partake  largely  of  the  ordinary  qualities 
of  private  property,  which  is  in  general  divisible  and  trans- 
ferable by  the  proprietor." 

Hanford  v.  Railway  Co,,  43  Minn.  104. 
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At  this  point  I  wish  to  call  particular  attention  to  the  fact  ths 
there  has  been  much  confusion  and  there  is  still  much  confusioi 
caused  by  the  varying  holdings  in  dilBEerent  states  as  to  the  extei 
of  the  naked  fee  in  the  bed  of  navigable  streams  held  by  tl 
riparian  owner,  and  to  emphasize  the  rule  that  these  variatio 
do  not  make  any  difference  as  to  what  is  really  the  property  rig 
of  the  riparian  owner  to  the  beneficial  use  of  the  bed  and  wat< 
for  water  power. 

III. 

THE  PROPERTY  RIGHTS  OF  THE  RIPARIAN  OWN 
ARE  NO  MORE  AND  NO  LESS  IN  STATES  WHERE  T 
TITLE  TO  THE  BED  IS  RETAINED  IN  THE  SOVEREI 
THAN  IT  IS  WHERE  THAT  TITLE  BELONGS  TO  1 
RIPARIAN  OWNER. 

It  has  already  been  shown  that,  even  in  states  where 
unqualified  fee  of  the  riparian  owner  stops  at  high  water  n 
he  has  a  property  right  to  the  use  of  the  bed  and  the  waters  c 
stream  for  power  purposes,  and  that  such  property  right  o 
is  an  easement  belonging  to  him;  in  the  same  states,  althoug 
naked  title  is  held  by  the  State,  it  is  a  limited  holding  for  sp 
purpose, — a  holding  in  a  sovereign  capacity,  in  trust  fo 
public  use  for  navigation.  It  has  also  appeared  that  th 
ments  of  the  public  right  so  defined  mark  the  beginning  • 
private  riparian  right.  Where  one  begins,  the  other  leav 
and  vice  versa.  Now,  the  public  right  is  just  as  great,  anc 
greater,  in  States  where  the  naked  fee  passes  to  the  center 
stream  and  belongs  to  the  riparian  owner.  In  both  cla 
States,  when  there  is  once  fixed  the  extent  of  the  sovereign 
of  control  of  the  State  for  the  specific  purpose  of  naviga 
and  it  is  just  as  extensive  in  one  cl£iss  of  States  as  in  the  o 
we  have  the  limits  fixed  of  the  private  right  of  riparian  < 

Therefore,  so  far  as  affecting  private  riparian  rights 
cemed,  the  varying  distinctions  in  the  different  States  a; 
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extent  or  nature  of  the  bare  title  of  the  bed  are  merely  speculative. 
As  the  Minnesota  court  said,  the  question  whether  the  fee  is  in 
the  State  or  in  the  riparian  owner, 

**  may  be  a  question  of  speculative  interest,  but  it  is  not  one 
of  any  practical  importance.  If  the  fee  be  in  the  riparian 
owner;  yet,  of  course,  it  must  be  a  qualified  fee;  that  is, 
subject  to  the  paramount  right  of  public  navigation.  But, 
if  it  be  in  the  State,  the  riparian  owner  still  has,  subject  to 
the  same  public  right,  the  exclusive  right  of  possession  and  an 
entire  beneficial  interest.  Hence,  the  determination  of  the 
question  one  way  or  the  other  would  not  affect  the  value  of 
the  riparian  owner's  interest  in  the  property.*' 

Union  Depot  Co.  v.  Brunswick,  31  Minn.  297. 
Again  the  same  court,  after  fully  defining  the  property  rights 
belonging  to  the  riparian  owner  in  the  bed  of  the  stream,  says: 

**  With  these  rights  conceded  to  the  riparian  owner,  the 
question  whether  the  fee  of  the  bed  of  the  Lake  while  it 
remains  covered  with  water  is  in  him  or  in  the  State,  is 
more  speculative  than  practical." 

Lamprey  v.  State,  52  Minn.  181. 

In  the  Hanford  case  already  quoted  from,  the  Minnesota 
Supreme  Court  said: 

"  In  view  of  the  character  of  riparian  rights,  it  is  immate- 
rial whether  the  company  (the  riparian  owner)  got  the  fee  or 
only  the  exclusive  right  to  use  the  land." 

Hanford  v.  Railway  Co.,  43  Minn.  104,  109. 

And,  construing  the  holding  of  the  Unitcjd  States  Supreme 
Court  in  the  case  of  Yates  v.  Milwaukee^  10  Wall.  497,  the  court, 
referring  to  the  rights  of  user  belonging  to  the  riparian  owner  as 
property  rights,  said: 

"  The  court  seems  to  have  regarded  it  as  immaterial 
whether  Yates'  grantor  owned  the  fee  beyond  the  shore  line 
or  not." 

Hanford  v.  Railway  Co.,  43  Minn.  104,  118. 
So  Judge  Morris,  of  the  Federal  District  Court,  referring  to 
riparian  rights  upon  the  Mississippi  River,  at  the  city  of  Minne- 
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apolis,  and  disctissing  certain  early  Minnesota  decisions  render 
before  the  law  as  to  the  extent  of  riparian  ownership  in  theb 
had  been  fixed  in  that  State,  said,  as  already  quoted  above: 

*'  A  careful  examination  of  the  cases  will  show  that  1 
same  result  would  have  been  reached  in  each  one  of  the 
except  the  one  which  was  subsequently  overruled,  by  app 
ing  that  rule;  and  indeed  that  the  conclusion  reached  wo 
have  been  obvious  from  a  mere  statement  of  the  facts,  i 
that  thus  the  many  long  and  sometimes  seemingly  inc 
sistent  discussions,  and  the  distinctions  which  have  b 
attempted  to  be  drawn,  would  have  been  avoided." 

Hobart  v.  Hall  and  City  of  Minneapolis,  174  Fed.  433;  a 
Hall  and  City  of  Minneapolis  v.  Hobart,  (Apr.  8,  1911),  186  I 
426;  108  C.  C.  A.  348. 

The  same  rule  is  manifestly  the  New  York  rule,  where  j 
the  unqualified  fee  of  the  riparian  owner  stops  at  high  w 
mark;  for,  as  already  shown,  it  is  there  held  that  the  rights  oi 
beneficial  user  of  the  bed  and  waters  of  a  navigable  stream,  in< 
of  an  international  boundary  stream,  are  definite  property  ri 
belonging  to  the  riparian  owner  and  are  only  assessab 
such  and  as  part  of  the  riparian  land. 

People  ex  rel,  Niagara  Co,  v.  Smith,  111  App.  Div.  770 

Cf.  State  r.  Mill  Co.,  26  Minn.  229. 

So,  in  States  where  the  naked  fee  in  the  bed  is  held  to  b 
to  the  riparian  owner,  subject  to  the  sovereign  power  of  cc 
for  navigation.  It  is  well  settled  law  in  Wisconsin  tha 
riparian  owner's  fee  goes  to  the  center  of  the  stream. 

Chandos  v.  Mack,  77  Wis.  573. 

Sliter  V.  Carpenter,  123  Wis.  578. 

Franzini  v,  Leyland,  120  Wis.  72. 

In  a  recent  Wisconsin  case,  the  Supreme  Court,  referring 
fact  that  in  Wisconsin  the  State  law  and  policy  has  pass 
naked  fee  to  the  riparian  owner,  and,  discussing  the  ext 
riparian  rights  in  such  a  case  as  compared  with  those  in  a  jt 
tion  where  the  riparian  fee  has  been  limited  to  high  water 
says: 

"  So  the  state  now  owns  the  beds  of  all  navigable 
between  the  lines  of  ordinary  high  water  mark   on 
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shore,  except  in  so  far  as  the  rule  of  property,  established 
by  state  policy,  has  taken  it  away.  If  not  taken  away  at  all, 
no  question  as  to  the  right  of  public  fishing  in  such  rivers 
would  be  raised,  we  may  safely  assume  as  before  stated.  If 
not  taken  away,  except  subject  to  all  the  rights,  in  common, 
characteristic  of  public  waters,  then,  as  said  by  Dixon, 
Ch.  J.,  in  Wisconsin  River  Improvement  Co,  v.  Lyons ^  30  Wis. 
61,  it  is  quite  immaterial  whether  the  riparian  owner* s  title 
be  considered  to  extend  to  the  center  of  the  stream  or  stop  at  the 
margin^  for  his  situation,  and  that  of  the  public,  in  such  cir- 
cumstances, would  be  the  same  as  in  case  of  the  private 
ownership  of  lands  in  a  public  highway.  While  it  is  said 
that  the  title  to  such  lands  extends  to  the  center  of  the  high- 
way, that  does  not  in  any  way  interfere  with  the  public  use 
of  the  way,  and  so  long  as  such  public  use  is  not  interfered 
with,  it  is  reaUy  immaterial  where  the  legal  title  rests. 
It  being  understood  all  the  time  that  the  legal  title  is  subject 
to  the  public  use,  its  location  with  the  adjacent  owner,  neces- 
sarily, is  imimportant.  So  it  may  be  said  that  the  title  of  a 
riparian  proprietor,  to  lands  bordering  on  a  navigable  stream, 
extends  to  the  thread  of  the  stream,  perfectly  consistent 
with  the  public  character  of  the  stream  for  navigation  and 
fishing,  if  the  title  to  the  bed  of  the  stream  passed  to  such 
proprietor  subject  to  such  public  use." 

Willow  River  Club  v.  Wade,  100  Wis.  86;  42  L.  R.  A.  305,  329. 

There  is,  therefore,  no  further  reason  for  confusion  or  for  any 
assumption  of  difference  as  to  the  extent  and  nature  of  riparian 
property  rights  to  the  beneficial  use  of  the  beds  and  waters  of 
navigable  streams  for  water  power  purposes,  so  far  as  any  such 
difference  is  to  be  based  upon  the  varying  holdings  of  the  dif- 
ferent States  as  to  the  limit  of  the  fee  of  the  riparian  owner. 
The  riparian  rights  are  in  all  cases  coextensive.  They  include 
all  the  proprietary  rights  and  private  property  rights  just  the 
same  as  on  small  imnavigable  streams,  with  the  only  exception 
that  upon  navigable  streams  those  riparian  rights  are  subject  to 
the  sovereign  power  of  control  by  the  State  or  the  federal  govern- 
ment for  the  public  use  of  navigation. 

Certain  Early  Exceptional  Cases. 

In  passing,  it  is  well  perhaps  to  assist  in  preventing  confusion 
on  account  of  certain  early  and  pectdiar  cases,  which  are  excep- 
tions to  the  general  rule  excluding  the  State  from  any  proprietary 


50 

interest;  but  those  exceptions  have  been  by  all  recent  decisions 
marked  as  exceptions  or  overruled.  They  are,  however,  often 
cited,  wrongfully,  in  opposition  to  the  propositions  which  are 
here  presented. 

In  Pennsylvania  the  old  rule  of  *'  proprietary  "  interests  in 
the  state  to  the  bed  and  to  the  water  itself  in  tidal  waters,  has 
in  effect  been  applied  to  navigable  fresh  waters,  and  the  riparian 
owner  on  such  waters  has  never  been  recognized  as  having  the 
riparian  rights  which  have  always  been  the  rule  of  property  in 
other  states.  This  is  exceptional  and  arises  from  the  peculiar 
colonial  grants  tuider  which  the  state  was  settled. 

Randell  v.  Del,  and  Raritan  Canal  Co,,  14  How.  80;  1  Wall, 
Jr.  275. 

Monongahela  Nov,  Co,  vs.  Coons,  6  W.  &  S.  101. 

Shrunk  v.  Schuylkill  Nav,  Co.  14  S.  &  R.  71. 

Canal  Co.  v.  Wright,  9  W.  &  S.  9. 

McKeen  v.  Canal  Co.  49  Pa.  St.  424. 

Philadelphia  v.  Collins,  68  Pa.  St.  106. 

Philadelphia  v.  Gilmartin,  71  Pa.  St.  140. 

Fulmer  v.  Williams,  122  Pa.  St.  191. 

Williams  v.  Fulmer,  151  Pa.  St.  405. 

Again  in  New  York,  in  certain  cases  upon  the  Mohawk  and 
Hudson  rivers,  on  account  of  the  early  grants  by  which  the 
State  of  New  York  acquired  jurisdiction  over  those  rivers,  a 
certain  interest  of  a  proprietary  nature  has  been  said  to  belong 
to  the  State  in  addition  to  its  general  rights  as  sovereign.     And 
on  these  streams  and  for  these  particular  reasons  many  of  the 
early  New  York  cases  recognize  as  remaining  in  the  State  a  right 
to  divert,  and  to  authorize  a  diversion  of,  the  waters  of  these 
streams  without  providing  for  compensation  for  damages   to 
lower  proprietors.     If  authority  at  all,  these  cases  must  be  con- 
sidered simply  as  decided  tmder  an  exceptional  state  of  facts. 
But  they  have  been  repudiated  by  the  highest  court  of  New 
York,  as  shown  by  many  recent  decisions.     In  one  of  these 
decisions  (the  Rumsey  case)  the  New  York  Court  of  Appeals 
says,  that  since  the  time  of  these  early  decisions  these  questions 
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of  riparian  rights  and  of  the  interest  of  the  State  in  the  control 
of  navigable  waters,  *'  have  been  elaborately  examined,  dis- 
cussed and  settled  in  all  the  courts  ",  and  it  is  clearly  shown  that 
the  Courts  of  New  York  do  not  recognize  these  early  cases  as 
authority  even  as  to  the  rights  of  riparian  owners  upon  the* 
Mohawk  and  Hudson  rivers,  to  which  streams  those  cases  were 
confined.  The  general  rule  in  New  York  both  as  to  the  rights 
of  riparian  owners  and  as  to  the  extent  of  the  control  which  the 
State  has  in  navigable  waters  is  now  the  same  as  in  other  states. 

Gould  V.  R.  R.  Co.,  6  N.  Y.  522. 

PeopU  V.  TibbeUs,  19  N.  Y.  523. 

People  V,  Canal  Appraisers,  33  N.  Y.  461. 

Crill  V.  City  of  Rome,  47  How.  Rep.  398. 
But  see  later  decisions: 

Smith  V.  Rochester,  92  N.  Y.  463. 

Rumsey  v.  R.  R.  133  N.  Y.  79. 

Brookhaven  v.  Smith,  188  N.  Y.  80. 

In  Massachusetts  there  is  an  exceptional  line  of  decisions 
which  are  based  also  upon  peculiar  grants  by  which  the  State 
acqtdred  jurisdiction  over  the  territory  and  the  waters  in  question 
The  right  of  the  State  in  the  "  great  ponds  "  of  Massachusetts 
has  been  a  fruitful  source  of  discussion  and  litigation.  By 
virtue  of  a  colonial  ordinance  of  1647  and  the  early  grants  re- 
ferred to,  in  Massachusetts,  the  State  is  held  to  have  a  pro- 
prietary title  and  interest  in  the  great  ponds  of  the  state,  which 
is  similar  to  the  interest  obtained  by  an  individual  grantee,  like 
that,  for  instance,  of  the  grantees  of  Humphrey's  pond,  situated 
in  Lymfield  and  Danvers.  This  leaves  in  the  State  a  peculiar 
jurisdiction  and  power  over  those  great  ponds.  It  is  something 
entirely  different  and  of  much  broader  scope  than  the  sovereign 
interest  or  power  of  control  which  is  reserved  to  other  States  in 
their  navigable  waters  for  the  purpose  of  navigation;  and  has 
arisen  in  an  entirely  different  way.  Every  riparian  owner  upon  a 
great  pond,  or  upon  a  stream  issuing  from  a  great  pond,  in  the 
State  of  Massachusetts  takes  and  uses  the  water  for  power  or 
other  purposes,  subject  to  this  extraordinary  power  and  title 
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which  has  been  retained  in  the  State.  The  state,  then,  may 
authorize  a  diversion  of  the  waters  from  such  a  pond  for  the 
purpose  of  public  water  supply,  and  may  use  its  discretion  as  to 
whether  or  not,  it  will  reqtdre  the  payment  of  compensation  for 
damages  to  lower  proprietors.  So,  in  a  decision  rendered  in 
1883,  it  was  held  that  the  act  of  the  State  Legislature  of  1871 
authorized  the  city  of  Fall  River  to  take  water  from  Watuppa 
pond  for  public  supply;  but  as  the  act  provided  that  com- 
pensation should  be  made  for  damages  to  lower  mill  owners,  it 
was  held  that  such  compensation  must  be  made.  Under  this 
act  the  city  of  Fall  River  paid  for  the  right  to  take  one  and  one- 
half  million  gallons  a  day;  but  to  supply  an  increased  demand, 
the  city  obtained  passage  of  another  act  in  1886,  which  author- 
ized it  to  make  further  abstraction  or  diversion  of  the  waters  of 
this  pond,  and  in  this  act  it  was  expressly  provided  that  the  city 
should  not  be  compelled  to  pay  compensation  for  damages  to  the 
lower  proprietors.  The  Supreme  Court  of  Massachusetts  held, 
by  majority  decision,  that,  on  account  of  this  extraordinary  pro- 
prietary right  which  had  been  reserved  to  the  State  it  has  the 
power  through  its  Legislature  to  authorize  a  diversion  without 
providing  for  compensation.  This  latter  decision,  in  many 
places,  is  spoken  of  as  an  overruling  of  decision  made  five  years 
before;  but  a  careful  consideration  of  it  shows  that  the  difference 
in  the  result  was  due  solely  to  the  fact  that  in  one  act  of  the  Legis- 
lature the  State  had  made  compensation  as  a  condition  for  the 
taking,  and  in  the  later  act  it  had  expressly  provided  that 
compensation  need  not  be  made.  The  only  reason  why  the 
court  claimed  for  the  State  the  power  to  use  its  discretion  in  a 
matter  of  requiring  compensation  was  the  fact,  that  by  virtue 
of  the  early  colonial  grants  and  the  ordinance  of  1647,  it  has  a 
proprietary  interest  in  waters  of  the  great  ponds,  which  other 
States,  except  in  those  instances  which  we  have  named,  do  not 
have;  and  this  is  the  only  ground  on  which  any  such  discretion 
coidd  be  based.  It  cannot,  as  the  Court  holds,  be  based  on  any 
distinction  between  riparian  rights  on  lakes  and  ponds  and  those 
on  running  streams. 
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Wdtuppa  Reservoir  Co.  v.  Fall  River,  147  Mass.  548. 
Waiuppa  Reservoir  Co.  v.  Fall  River,  134  Mass.  267. 
3  Harvard  Law  Review,  1. 
Lamprey  v.  State,  52  Minn.  181, 

The  same  exceptions  as  \o  certain  great  ponds  applies  in  Maine. 
But,  with  reference  to  streams,  navigable  or  tmnavigable,  the 
riparian  rights  are  the  same  in  both  states  as  those  shown  to 
exist  in  New  York  and  Minnesota. 

Drake  v.  Hamilton  Woolen  Co.,  99  Mass.  574. 
Gould  V.  Boston  Duck  Co.,  13  Gray,  450. 
ElUoU  V.  Railroad  Co.,  10  Cush.,  193. 
Davis  V.  Getchell,  50  Maine,  602. 

Except  as  to  navigable  streams  in  Pennsylvania,  and  as  to 
certain  great  ponds  in  Massachusetts  and  Maine,  the  claim  of 
any  proprietary  interest  in  the  bed  of  such  streams  in  the 
sovereign  power,  State  or  Federal,  has  been  repudiated  by  all 
States,  and  the  law  has  been  settled  that  the  riparian  property 
rights  include  all  rights  to  title  and  beneficial  use  not  inconsistent 
with  the  public  use  of  navigation,^in  other  words,  the  rule  is  the 
same  as  has  been  shown  to  exist  in  Minnesota  and  New  York. 

Alabama:  Mobile  Transp.  Co.  v.  Mobile,  187  U.S.  479, 
affirming  129  Fed.  298,  13  L.R.A.  (New  Series)  352  (dis- 
tinguishing between  riparian  rights  on  tidal  and  non-tidal 
waters). 

Connecticut:  Holyoke  Water  P.  Co.  v.  Conn,  River  Co., 
52  Conn.  570. 

Delaware:    Delaney  v.  Boston,  2  Harr.  489. 

Florida:  Ferry  Pass,  etc.,  Assn.  v.  White's  River,  etc. 
Assn.,  (1909),  48  So.  643;  Broward  v.  Nabry  (1909),  50 
So.  826. 

Georgia:  Hendrick  v.  Cook,  4  Ga.  241;  Jones  v.  Water 
Lot  Co.,  18  Ga.  539. 

Illinois:  lU.  Cent.  R.  Co.  v.  Illinois  (111.  Law),  146  U.S. 
387,  435,  452;  lU.  Cent.  R.  Co.  v.  Chicago  (111.  Law), 
176  U.  S.  646;  People  v.  Economy  Light  6r  Power  Co., 
241  m.  290. 

Indiana:  Martin  v.  City  of  Evansville,  32  Ind.  85; 
Sherlock  v.  Bainbridge,  41  Ind.  35. 

Kentucky:  Ky.  Lumber  Co.  v.  Green,  87  Ky.  257; 
Wilson  v.  Watson,  (June  1911)  138  S.  W.  283. 
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Louisiana:    Board  of  Commissioners  v,  Glasselj  45  So.  370. 

Maine:  Pearson  v,  Rolfe,  76  Me.  385;  Wilson  v.  Harris- 
berg,  (Me.  1910),  77  Atlantic  787. 

Maryland:  U.  S.  v.  Great  Falls  Mfg,  Co.,  112  U.  S.  645; 
Great  Falls  Mfg,  Co,  v,  AUy,  General,  124  U.  S.  581;  Mayor 
V,  Appold,  42  Md.  442.  , 

Michigan:  Ryan  v.  Brown,  18  Mich.  196;  Bay  City 
Gas  Light  Co,  v.  Industrial  Works,  28  Mich.  182;  Dumont 
V.  Kellogg,  29  Mich.  420;   Hoxsie  v,  Hoxsie,  38  Mich.  77. 

Mississippi:  Steamboat  Magnolia  v.  Marshall,  39  Miss. 
109;   New  Orleans,  etc.,  R.  Co.  v,  Frederic,  46  Miss.  1. 

Missouri:  Meyers  v,  St.  Louis,  8  Mo.  App.  266;  State 
ex  re.,  v.  Longfellow,  169  Mo.  109,  129. 

New  Hampshire:  Hayes  v.  Waldron,  44  N.  H.  580; 
Norway  Plains  Co,  v.  Bradley,  52  N.  H.  86. 

New  Jersey:  Atty,  Gen,  v.  R.  Co.,  12  C.  E.  Green  1 
and  631. 

North  Carolina:  Roanoke  Rapids  P,  Co.  v.  Roanoke 
N,  &  W,  P,  Co,,  68  S.  E.  190. 

Ohio:     Walker  v.  Board  of  Public  Works,  16  Ohio  540. 

Rhode  Island:  Rhode  Island  Motor  Co,  v.  City  of  Prov- 
idence, 55  Atl.  696.  . 

South  Carolina:    Heyward  v.  Farmers  Co.,  42  S!  C.  138. 

Tennessee:  Goodwin  v,  Thompson,  15  Lea  209;  State 
V,  Pulp  Co,,  119  Tenn.  47. 

Vermont:     Miller  v.  Mann,  55  Vt.  475. 

Virginia:  Richardson  v.  U.  5.,  100  Fed.  714;  Taylor 
V.  Commonwealth,  102  Va.  759. 

Wisconsin:  Kaukauna  W.P.  Co.  v.  Green  Bay  Co.  (Wis. 
Law),  142  U.  S.  254;  Village  of  Pawaukee  v.  Savoy,  103 
Wis.  271;  Franzini  v.  Layland,  120  Wis.  72;  State,  ex  ret 
Wausau  St,  Ry.  Co,  v,  Bancroft,  Atty,  Gen.,  et  al.  (decided 
Jan.  30,  1912),  declaring  invalid  the  Wisconsin  statute  of 
1911  attempting  to  confiscate  private  riparian  rights,  134 
N.  W.  Rep.  330. 


IV. 

THE    LEGAL    AND    PROPER    SCOPE    OF    FEDERAL 
LEGISLATION. 

In  the  foregoing  the  following  propositions  have  been  estab- 
lished as  the  law  in  all  the  States  recognizing  the  law  of  riparian 
rights,  (which,  as  we  have  shown,  include  all  States  except  cer- 
tain far  Western  States,  where  the  common  law  of  riparian  rights 
does  not  prevail,)  and  also  with  the  peculiar  exceptions  noted 
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to  certain  streams  in  Pennsylvania  and  the  big  ponds  of  Massa- 
chusetts and  Maine: 

1.  The  only  power  of  control  belonging  to  the  Federal  Govern- 
ment is  under  the  Commerce  Clause  of  the  Constitution,  to 
regulate  navigable  streams  as  highways,  that  is,  for  the  purpose  of 
navigation;  and  this  power  excludes  every  proprietary  element, 
and  is  ptirely  a  limited  sovereign  power  of  control  for  a  specific 
purpose. 

2.  All  other  rights,  sovereign  or  proprietary,  have  passed 
to  the  States  or  to  individual  owners.  But  the  State  has  no 
proprietary  interest  in  the  bed  or  the  waters.  Its  interest  is  a 
holding  as  a  sovereign,  in  trust,  for  a  specified  public  purpose, 
primarily  for  navigation. 

3.  All  proprietary  elements  of  title  or  of  rights  of  user  of  the 
bed  and  waters  belong  to  the  riparian  owner  as  a  part  of  the 
riparian  estate;  they  are  vested  property  rights,  and  subject  only 
to  the  exercise  of  the  limited  power  of  sovereign  control,  reserved 
to  the  State  and  the  Federal  government  for  a  specific  purpose, — 
that  is,  to  use  and  regulate  the  use  of  the  river  for  navigation. 
These  private  rights  of  the  riparian  owner  include  the  right  to 
aU  the  beneficial  use  of  the  natural  water  powers  in  the  stream 
opposite  his  riparian  land,  including  the  right  to  develop  and 
operate,  and  to  enjoy  the  revenues  from  such  power. 

4.  It  matters  not  that  by  one  State  law  the  riparian  fee  has 
been  limited  to  high  water  mark,  or  has  been  by  another  State 
law  extended  to  the  centre  of  the  street: — the  paramotmt  right 
of  the  sovereign  being  limited  to  a  specific  use  and  purpose,  and 
all  of  the  rights  and  beneficial  use  belonging  to  the  riparian,  the 
vested  property  rights  of  the  riparian  are  the  same  in  all  cases. 

5.  Nor  are  the  riparian  rights  any  different  in  the  case  of  a 
stream  which  happens  to  be  a  boundary  stream,  whether  such 
boundary  is  international  or  State. 

Such  being  the  reserved  character  and  extent  of  the  rights  of 
the  sovereign  upon  the  one  side,  and  the  riparian  owner  upon 
the  other,  the  question  now  before  your  Honorable  Commission 
is  as  to  what  may  be  legally  the  scope  of  Federal  legislation,  in- 
sofar as  it  shall  affect  the  rights  or  interests  of  riparian  owners 
upon  highway  streams.  What  limitations  or  restrictions  may 
and  shall  be  imposed  by  statute? 

This  question  has  been  much  discussed,  and  with  great  dif- 
ference of  opinion,  as  shown  by  the  various  river  and  harbor 
statutes,  and  by  the  records  in  the  Congress,  a  review  of  which 
will  throw  light  upon  the  present  situation. 
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1.  The  Present  Status  of  the  Question — ^the  Prohibitioa 
agamst  Dams  and  Bridges^  and  the  Necessity  and  Terms  of 
Federal  Consent: — 

Prior  to  1899,  the  Federal  government  had  apparently  always 
recognized  the  law  of  riparian  rights,  extending  those  rights  to 
the  full  extent,  as  stated  in  the  foregoing  cases,  "  which  is  not 
inconsistent  with  public  right  " — ^meaning  by  the  public  right, 
the  right  of  the  Federal  Government  to  protect  and  improve 
streams  for  commerce,  and  the  right  of  the  State  to  protect  them 
for  navigation  and  allied  public  uses.  The  law  then  was,  and 
still  is,  that,  in  exercising  his  rights  of  beneficial  use  in  the  water 
powers  of  a  navigable  stream,  a  riparian  owner  held  and  exer- 
cised such  rights,  including  the  right  of  operation,  always  subject 
to  his  obligation  to  yield  or  to  give  way  at  anytime  to  the  full  ex- 
tent that  any  diminution  of  his  advantages  might  be  reasonably 
necessary  for  the  actual  exercise  by  the  sovereign  of  that  power 
which  is  always  reserved  to  it — to  regulate  for  navigation. 

If  the  riparian  built  a  dam  in  a  navigable  stream  which 
actually  interfered  with  the  navigation  of  the  river  for  commercial 
purposes,  it  was  an  illegal  structiu*e.     If  he  built  his  dam  in  a 
navigable  stream  in  such  a  way  as  not  to  interfere  with  the  actual 
navigation  of  the  river  for  commercial  purposes,  he  was  within  his 
right  and  was  protected  by  every  law  of  property,  and  could  not 
be  disturbed  untily  and  then  only  to  the  extent,  that  the  actual 
improvement  of  the  river  for  navigation  should  reqiiire  his  giving 
way,  in  part  or  in  whole,  to  that  paramount  purpose.     His  right 
and  title  to  the  beneficial  use  of  the  water  powers  gave  him  a 
right  to  develop  and  obtain  the  advantages  of  such  use,  to  the 
full  extent,  not  "  inconsistent ''  with  the  public  right.     Every 
advantage  which  could  be  saved  to  him,  consistently  with  the  exer- 
cise of  that  public  right,  belonged  to  him.     Not  only,  to  the  extent 
that  improvements  made  in  navigation  should  be  made  by  the 
Government  for  the  purpose  of  rendering  artificially  navigable 
that  part  of  the  river  where  his  dams  were  situated,  and  which 
naturally  at  that  point  are  not  navigable,  did  he  have  the  right 
to  the  full  beneficial  use  of  the  water  powers;  but  he  also  had  the 
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same  property  right  to  the  full  beneficial  use  up  to  the  time 
and  until  the  improvement  in  navigation  should  necessarily 
interfere  with  that  right  or  diminish  his  beneficial  use.  No 
statute  was  deemed  necessary,  and  none  was  made,  which 
would  at  any  time,  or  in  any  degree,  deprive  him  of  such  benefi- 
cial use,  except  to  the  extent  and  not  until  the  time  that  the 
Government  should,  by  navigation  improvements,  necessarily 
diminish  such  beneficial  use.  These  property  rights  were  recog- 
nized, not  only  by  the  law,  but  by  Federal  statutes.  It  was  not 
necessary,  nor  is  it  reasonably  consistent  with  his  property  rights, 
that  the  Government  should  step  in,  and,  in  advance  of  any 
improvement  actually  intended,  assert  by  statute  the  superiority 
of  the  Government's  rights  and  the  inferiority  of  the  rights  of  the 
riparian.  These  respective  rights  were  established  by  law,  for 
the  rule  had  been  and  is  settled  that,  so  far  as  the  rights  of  user 
of  the  bed  of  a  stream  are  concerned,  those  rights  are  all  subject 
to  the  exercise  at  any  time  of  Government  control  for  navigation. 
If  a  subsequent  improvement  by  the  Government  for  navigation 
shall  be  made,  then,  so  far  as  such  improvement  shall  necessarily 
interfere  with  his  right  of  user,  whether  already  exercised  or  not, 
such  rights  could  be  diminished,  impaired  or  taken,  without 
compensation;  although  compensation  must  be  made  if  there  is 
injury  to  his  absolute  property, — ^for  instance,  to  his  riparian 
tract  itself  which  he  never  held  except  by  an  unqualified  fee. 

These  principles  were  deduced  by  the  U.  S.  Supreme  Court 
from  a  long  review  of  the  cases,  and  simimarizing,  the  Coiu't 
said: 

"  Do  the  principles  announced  in  the  above  case  require 
us  to  hold,  in  the  present  case,  that  the  making  of  the  altera- 
tions of  its  bridge  specified  in  the  order  of  the  Secretary  of 
War  will  be  a  taking  of  the  property  of  the  Bridge  Company 
for  public  use?  We  think  not.  Unless  there  be  a  taking, 
within  the  meaning  of  the  Constitution,  no  obligation  arises 
upon  the  United  States  to  make  compensation  for  the  cost 
to  be  incurred  in  making  such  alterations.  The  damage 
that  will  accrue  to  the  Bridge  Company,  as  the  result  of 
compliance  with  the  Secretary's  order,  must,  in  such  case, 
be  deemed  incidental  to  the  exercise  by  the  Government  of 
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its  power  to  regulate  commerce  among  the  States,  which 
includes,  as  we  have  seen,  the  power  to  secure  free  naviga- 
tion upon  the  waterways  of  the  United  States  against 
unreasonable   obstructions.     There   are  no   circumstances 
connected  with  the  original  construction  of  the  bridge,  or 
with  its  maintenance  since,  which  so  tie  the  hands  of  the 
Government  that  it  cannot  exert  its  full  power  to  protect  the 
freedom  of  navigation  against  obstructions.     Although  the 
bridge,  when  erected  under  the  authority  of  a  Pennsylvania 
charter,  may  have  been  a  lawful  structiu'e,  and  although  it 
may  not  have  been  an  unreasonable  obstruction  to  commerce 
and  navigation  as  then  carried  on,  it  must  be  taken,  under  the 
cases  cited,  and  upon  principle,  not  only  that  the  company 
when  exerting  the  power  conferred  upon  it  by  the  State, 
did  so  with  knowledge  of  the  paramount  authority  of  Con- 
gress to  regulate  commerce  among  the  States,  but  that  it 
erected  the  bridge  subject  to  the  possibility  that  Congress 
might,  at  some  future  time,  when  the  public  interest  de- 
manded, exert  its  power  by  appropriate  legislation  to  pro- 
tect navigation  against  unreasonable  obstructions.     Even  if 
the  bridge,  in  its  original  form,  was  an  unreasonable  obstruc- 
tion to  navigation,  the  mere  failure  of  the  United  States,  at 
the  time,  to  intervene  by  its  officers  or  by  legislation  and 
prevent  its  erection,  could  not  create  an  obligation  on  the 
part  of  the  Government  to  make  compensation  to  the  com- 
pany if,  at  a  subsequent  time,  and  for  public  reasons,  Con- 
gress should  forbid  the  maintenance  of  bridges  that  had 
become  tmreasonable  obstructions  to  navigation.     It  is  for 
Congress  to  determine  when  it  will  exert  its  power  to  regu- 
late interstate  commerce.     Its  mere  silence  or  inaction  when 
individuals  or  corporations,  under  the  authority  of  a  State, 
place  unreasonable  obstructions  in  the  waterways  of  the 
United  States,  cannot  have  the  effect  to  cast  upon  the 
Government  an  obligation  not  to  exert  its  constitutional 
power  to  regulate  interstate  commerce  except  subject  to 
the  condition  that  compensation  be  made  or  secured  to  the 
individuals  or  corporation  who  may  be  incidentally  affected 
by  the  exercise  of  such  power.     The  principle  for  which  the 
Bridge  Company  contends  would  seriously  impair  the  exer- 
cise of  the  beneficent  power  of  the  Government  to  secure 
the  free  and  unobstructed  navigation  of  the  waterways  of 
the  United  States.     We  cannot  give  our  assent  to  that 
principle.     In  conformity  with  the  adjudged  cases,  and  in 
order  that  the  constitutional  power  of  Congress  may  have 
full  operation,  we  must  adjudge  that  Congress  has  power  to 
protect  navigation  on  all  waterways  of  the  United  States 
against    unreasonable    obstructions,    even    those    created 
under  the  sanction  of  a  State,  and  that  an  order  to  so  alter  a 
bridge  over  a  waterway  of  the  United  States  that  it  will 
cease  to  be  an  unreasonable  obstruction  to  navigation  will 
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not  amount  to  a  taking  of  private  property  for  public  use 
for  which  compensation  need  be  made." 

Union  Bridge  Co.  v.  Uniied  StaUs,  204  U.  S.,  399-401. 

Here  let  me  again  call  attention  to  the  fact  of  the  limited  nature 
of  the  power  of  Congress  over  navigable  streams,  even  for 
navigation: — The  power  of  Congress  over  highway  streams  is 
not  plenary  or  imlimited.  It  is  limited  to  the  purpose  of  the 
necessary  or  reasonable  protection  of  commerce,  which  in  this 
case  means  the  necessary  or  reasonable  protection  of  navigation. 
It  does  not  extend  to  the  power  to  make  any  arbitrary  restric- 
tions, but  only  those  which  are  reasonably  necessary.  More 
than  that,  the  exercises  of  that  power  must  be  consistent  with 
the  reasonable  exercise  of  other  rights,  whether  public  or  private, 
to  the  use  of  the  stream.  Its  power,  then,  is  limited  to  the  pre- 
vention of  unreasonable  interference  with  navigation.  Any 
slight  or  reasonable  interference,  not  necessarily  or  presently 
obstructive  to  navigation,  caused  by  the  exercise  of  other  con- 
flicting rights  or  interests,  is  not  necessarilj'  within  the  authority 
of  Congress  to  prevent.  The  fact  that  the  uses  of  the  river  for 
navigation  and  for  other  purposes  to  which  it  is  naturally  adapted 
are  to  some  degree  conflicting,  and  that  it  is  impossible  to  have 
exercised  each  and  all  of  these  rights  to  their  fullest  extent, 
does  not  give  the  right  to  Congress  to  exercise  its  power  of 
regulation  for  navigation  disregard  of  these  other  and  con- 
flicting rights.  On  the  contrary,  the  power  of  Congress  must 
be  exercised  with  due  regard,  that  is  with  reasonable  regard, 
to  such  conflicting  rights.  It  cannot  prevent  each  and  every 
interference  with  navigation,  independent  of  the  question  of 
the  extent  or  reasonableness,  under  all  the  circtunstances,  of 
such  interference.  As  defined  in  the  Union  Bridge  case  above 
cited,  the  power  of  Congress  is  limited  to  the  "  power  to  protect 
navigation  on  all  waterways  of  the  United  States  against 
unreasonable  obstructions."  As  in  all  cases  of  conflicting,  or 
possibly  conflicting,  rights  of  user  of  the  same  stream,  the 
principles  of  the  rule  of  "  reasonable  use  "  must  be  observed. 
While  "  paramoimt  "  in  the  proper  sense  of  the  word,  the  power 
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of  control  by  Congress  is  far  from  being  unlimited.  It  must  be 
so  exercised,  if  reasonably  possible,  that  other  rights  of  user 
shall  not  be  destroyed  or  impaired;  and  if  such  impairment  is 
reasonably  necessary  in  order  to  protect  against  unreasonable 
interference  with  navigation,  then  such  impairment  must  be 
made  only  to  the  extent  that  it  is  reasonably  necessary,  and  so  as 
to  leave  feasible,  so  far  as  reasonably  possible,  the  exercise  also 
of  other  rights  ordinarily  in  conflict  with  an  unlimited  exercise 
of  the  right  of  navigation. 

Not  only  is  this  the  doctrine  of  the  Federal  Supreme  Court, 
but  of  the  State  courts.  Speaking  of  the  relation  between  the 
riparian  private  right  of  power  development  and  the  public 
right  of  navigation,  the  Wisconsin  Supreme  Court  quotes  with 
approval  the  words  of  the  Michigan  Supreme  Court  as  follows: 

"  As  has  been  said  by  Judge  Cooley,  in  Middleton  v. 
Flat  River  B.  Co.,  27  Mich.  533,  '  Each  right  should  be 
enjoyed  with  due  regard  to  the  existence  and  protection  of 
the  other.'  Or,  as  he  says  in  Buchanan  v.  Grand  River  Co., 
48  Mich.  364,  367:  *  Each  right  modifies  the  other,  and 
may,  perhaps,  render  it  less  valuable;  but  this  fact,  if  the 
enjoyment  of  the  right  is  in  itself  reasonable  and  considerate, 
can  furnish  no  ground  for  complaint.'  " 

State,  ex  rel  Wausau  St.  Ry,  Co.,  v.  Bancroft,  Atty.  Gen. 
(Jan.  30,  1912),  134  N.  W.  Rep.  330,  340. 

So  also: 

Crookston  W.  W.  P.  6f.  L.  Co.  v.  Sprague,  91  Minn.  461. 

It  was  evidently  with  due  regard  to  the  property  law  thus 
long  established,  that,  prior  to  1899,  there  was  no  Federal  pro- 
hibition against  the  building  of  dams  which  did  not  actually 
interfere  with  navigation.  The  prohibition  was  against  the 
construction  and  maintenance  of  dams  in  navigable  rivers, 

**  in  such  manner  as  shall  obstruct  or  hinder  navigation, 
commerce  or  anchorage  of  said  waters  **. 

and  the  construction  of  dams  in  places  where  they  might  inter- 
fere with  actual  navigation  were  prohibited, 
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**  until  the  location  and  plan  of  such  bridge  or  other  works 
had  been  submitted  to  and  approved  by  the  Secretary  of 
War". 

§7,  Act  of  Sept.  19,  1890;  20  St.  L.  426;  1  Suppl.  Rev.  L.  U.  S. 
80. 

Act  of  July  13,  1892;  27  St.  L.  88. 

In  1899  the  terms  of  this  prohibition  were  enlarged,  and  every 
dam  on  or  across  a  navigable  stream,  whether  actually  navigable 
at  the  point  in  question  or  not,  and  independently  of  the  fact 
whether  such  structure  interfered  with  actual  navigation,  was 
prohibited, 

"  until  the  consent  of  Congress  to  the  building  of  such 
structure  shall  have  been  obtained,  and  until  '* 

the  plans  for  the  same  ^re  approved  by  the  Chief  of  Engineers 
and  the  Secretary  of  War. 

§9  Act  of  Mar.  3,  1899,  30  St.  L.  1121. 

In  1906,  further  restrictions  were  added,  and  in  addition  to  the 
provisions  of  the  1899  statute,  it  was  provided  that  plans  for  the 
proposed  structure  shotild  be  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  the  Secretary  of  War,  and 

**  in  approving  said  plans  and  location,  such  conditions 
and  stipulations  may  be  imposed  as  the  Chief  of  Engineers 
and  the  Secretary  of  War  may  deem  necessary  to  protect 
the  present  and  future  interests  of  the  United  States,  which 
may  include  conditions  that  such  persons  shall  " — 

construct  in  such  dam  locks  and  gates  in  the  interests  of  naviga- 
tion, and  furnish  power  to  the  United  States  to  operate  such 
locks,  etc. 

Act  of  June  21, 1906,  34  St.  L.  386. 

In  view  of  the  decision  of  the  U.  S.  Supreme  Court  last  above 
dted,  in  the  Union  Bridge  case,  there  could  have  been  no  ne- 
cessity for  the  change  in  the  terms  of  the  statutes  as  made  in 
1899  and  in  1906,  so  far  as  protecting  the  interests  of  the  United 
States  was  concerned,  for  tmder  the  law  of  property,  as  an- 
nounced in  that  case,  it  was  open  to  the  United  States  at  any 
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time,  when  and  so  far  as  reasonably  necessary  for  navigation 
improvements,  to  abate,  diminish,  or  in  any  way  injure  the  bene- 
ficial use  which  any  riparian  owner  was  making  of  the  bed  and 
waters  of  a  river.     It  was  absurd  that  locks  or  gates  for  naviga- 
tion purposes  should  be  maintained  in  a  dam  at  a  point  in  the 
river  where,  if  improved  for  navigation  at  all,  it  would  not  be  for 
a  long  time  to  come.     The  legal  effect  and  object  of  these  statutes 
was  by  statutory  enactment,  in  advance,  to  bring  to  and  impress 
upon  the  mind  of  the  riparian  owner  the  rule  that  his  exercise 
of  his  riparian  rights  in  such  streams  was  at  all  times  subject  to 
be  diminished  or  destroyed  whenever  the  stream  should  be 
actually  improved  for  navigation.     For  the  same  purpose  were 
the  provisions  for  the  consent  of  the    Congress,  where    such 
consent  was  reqtiired  after   1899,   as  to  dams  which  did  not 
actually  interfere  with  navigation.     In  such  Acts  expressing 
consent  the  Congress  could,  and  actually  did,  include  in  terms 
the  obligations  which  the  law  of  property  already  imposed  upon 
the  riparian  owner,  by  which  his  structures  were  expressly  made 
subject  to  the  improvement  of  the  river  for  navigation.     They 
also  gave  the  opportunity,  in  providing  for  the  submission  of 
plans  for  the  approval  of  the  Secretary  of  War,  to  obviate,  in 
advance,  unnecessary  damage  to  the  riparian  owner,  by  reason 
of  prospective  or   possible  improvements  for  navigation,    by 
allowing  the  Government,  through  that  official,  to  cooperate 
with  the  riparian  owner  in  his  plan  of  construction,  so  that,  as 
nearly  as  possible,  they  might  conform  to  the  future  navigation 
improvements,  and  thus  minimize  the  possible  changes  or  damage 
to  him  which  might  be  necessary  in  case  of  such  improvement. 
It  could  never  be  held,  as  a  matter  of  law,  that  onerous  restric- 
tions or  regulations  for  the  financial  benefit  of  the  Government 
or  of  the  public,  could  be  imposed  upon  the  riparian  owner  as  a 
condition,  in  the  nature  of  a  tribute,  without  the  ftdfilment  of 
which  the  consent,  either  of  the  Congress  or  of  the  Secretary  of 
War,  would  be  withheld. 

This  leads  us  to  a  consideration  of  the  legal  and  proper  re- 
strictions which  may  be  imposed  by  the  Federal  Government 
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upon  riparian  owners,  in  connection  with  their  use  of  the  beds 
and  waters  of  the  navigable  streams,  for  water  power  purposes. 

2.  The  Government  Right  is  one  of  Limited  Control  for  Navi- 
gation Purposes,  and  does  not  Include  any  Right  to  Impose  a 
Toll  or  Tribute,  or  any  Restriction  not  Reasonably  Necessary 
to  the  Improvement,  by  the  Government,  of  the  River,  for 
ion: — 


This  question  is,  perhaps,  one  of  the  concrete  questions  now 
before  your  Honorable  Commission.  In  the  light  of  what  has 
been  shown  above,  it  is  manifest  that  the  property  right  to  the 
beneficial  use  of  the  water  powers  is  a  private  property  right 
belonging  to  the  riparian  owner.  It  is  also  manifest  that  in  such 
water  powers,  whether  developed  or  tmdeveloped,  the  Govern- 
ment has  no  interest,  nor  can  it  claim  any  interest  in  the  beneficial 
use  which  is  proprietary  in  its  nature.  It  cannot  take  such 
interest,  nor  the  proceeds  of  such  interest,  from  the  riparian 
owner,  either  for  its  own  benefit,  or  for  the  benefit  of  the  State. 
It  has  the  paramount  right  to  improve  the  river  for  navigation 
purposes.  To  this  paramount  right,  the  right  of  the  riparian 
must  *^eld"  but  it  cannot  be  made  to  '^contribute"  towards  it. 

It  is  because  of  the  failure  to  recognize  the  relative  legal  rights 
of  the  Government  upon  the  one  side,  and  of  the  riparian  upon 
the  other,  that  this  distinction  between  yielding  to  a  paramoimt 
right,  and  contributing  to  it,  has  not  been  sufficiently  observed. 
It  goes  without  saying  that  neither  the  Government  nor  an  in- 
dividual can  legally  accomplish  that  indirectly,  which  would  be 
illegal  by  direct  action. 

It  is  no  answer  to  this  proposition,  then,  to  say,  "  Well,  what 
are  you  going  to  do,  you,  the  riparian  owner.  You  have  no 
practicable  remedy  ".  This  has  been  too  much  the  attitude  of 
some  of  the  officials  of  the  United  States  Government,  as  well  as 
of  those  who  are  tirging  upon  the  Congress  confiscatory  measures 
against  the  riparian  owner,  imder  the  plea  of  conserving  to  the 
nation  its  natural  resources. 

The  rule  is  established,  however,  that  requirements  and  re- 
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strictions  exercised  under  the  power.of  Federal  control  for  naviga- 
tion must  be  confined  to  those  which  are  necessary  and  consistent 
with  the  powers  of  the  Government,  and  consistent  with 
the  rights  of  individuals,  and  that  any  arbitrary  regulation 
or  restriction  which  overreaches  these  limits  is  illegal;  that, 
as  the  Federal  Supreme  Court  said  in  the  Illinois  Drainage  case, 

**  If  the  means  employed  have  no  substantial  relation  to 
public  objects  which  the  Government  may  legally  accom- 
plish; if  they  are  arbitrary  and  unreasonable  beyond  the 
necessities  of  the  case,  the  judiciary  will  disregard  mere 
form,  and  interfere  for  the  protection  of  rights  injuriously 
affected  by  such  illegal  action." 

C.  B,  &  Q,  R,  R,  Co,  V.  Drainage  Comm'rs,,  200  U.  S.  561. 

This  question  was  fully  discussed  in  connection  with  the  Con- 
gressional permits  for  water  power  dams  across  the  Rainy  River 
in  Minnesota,  and  across  the  James  River  in  Missouri. 

In  1908  President  Roosevelt  vetoed  the  Rainy  River  Dam 
bill,  on  the  ground  that  there  was  no  limit  of  time  made  to  the 
consent  of  the  Congress,  and  no  charge  imposed  upon  the  riparian 
owner  as  a  tribute  for  the  consent  given;  and  he  declared  himself 
unwilling,  in  the  future,  to  approve  any  bill  granting  consent  to 
develop  water  powers  in  a  navigable  stream  which  did  not 
contain  a  definite  limitation  as  to  time,  and  a  provision  for 
charges  **  for  the  benefits  "  obtained  by  the  riparian  owner. 
(Report  of  Subcommittee  on  Dams  and  Water  Power,  H.  Rep. 
Feb.  25,  1909,  pp.  5-7.) 

These  views  of  the  President  were  repeated  in  vetoing  the 
James  River  Dam  bill  (Special  Message  of  Jan.  15,  1909,  Report 
of  Subcommittee  on  Dams  and  Water  Powers,  Feb.  25,  1909, 
p.  10). 

Upon  the  same  question.  Senator  Knute  Nelson,  as  Chairman 
of  the  Senate  Committee  on  Commerce,  submitted  a  report  on 
April  30,  1908,  in  which  he  discussed  the  proposed  amendment 
to  the  James  River  (Missouri)  Bill,  and  the  attitude  of  President 
Roosevelt  insisting  that  time  limitations  and  substantial  charges 
be  made  upon  the  riparian  owner.  In  that  report,  Senator 
Nelson  said: 
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**  This  is  a  new  departure  from  the  policy  heretofore 
pursued  in  respect  to  legislation  authorizing  the  construction 
of  such  dams,  and  in  view  of  this  fact  it  becomes  important 
to  inqtiire  whether  the  Government  of  the  United  States 
has  the  right  to  require  compensation  for  the  use  of  water  in 
such  streams  for  purposes  other  than  navigation." 

Then  after  examining  the  authorities  and  coming  to  the  same 
conclusions,  as  stated  above,  he  said: 

"  From  the  foregoing  it  will  appear  that  there  are  three 
different  parties  who  are  interested  in  the  waters  of  a 
navigable  stream: 

1.  The  United  States. 

2.  The  State  in  which  the  stream  is  located. 

3.  The  riparian  owner. 

The  interest  of  the  United  States  is  derived  from  and 
rests  upon  that  paragraph  of  the  Constitution  which  gives 
Congress  the  power  to  regulate  interstate  commerce,  and 
this  power  only  extends  to  the  extent  of  conserving  the  navi- 
gability of  the  stream.  Beyond  that  the  Federal  Govern- 
ment has  no  interest  or  property  in  the  stream. 

The  interest  of  the  State  in  the  stream  is  derived  from  its 
sovereignty  and  it  holds  its  property  in  the  stream  in 
trust  for  all  public  uses  but  in  subrogation  to  the  rights 
of  the  Federal  Government  as  to  navigation  and  of  the 
riparian  owner.  The  right  to  the  use  of  the  waters  of  a 
stream  for  any  lawful  purpose,  outside  of  the  right  of  naviga- 
tion, belongs  wholly  to  the  State  and  the  riparian  owner." 

And  in  conclusion  Senator  Nelson  said: 

**  From  the  foregoing  statement  and  citation  of  authorities 
it  is  evident  that  the  only  use  of  the  waters  of  a  stream  in 
which  the  United  States  has  any  property  is  its  use  for 
purposes  of  navigation.  In  the  use  of  the  stream  for  any 
other  purpose  the  Federal  Government  has  no  property  and 
hence  has  nothing  to  sell  or  to  exact  compensation  for. 

The  plan  proposed  by  the  President  would  deprive  the 
States  and  the  riparian  owners  of  their  rights  in  the  use  of 
the  water  of  a  navigable  stream  now  vested  in  them  by  law, 
and  wotdd  concentrate  the  entire  disposal  and  control  in 
the  Federal  Government,  a  power  which  neither  the  States 
nor  the  riparian  owners  can,  with  justice  or  safety,  for  a 
moment  concede.  But  assuming  for  the  sake  of  the  argu- 
.  ment  that  the  Federal  Government  can  lay  a  tribute  in 
such  cases  as  is  proposed  by  the  President,  it  can  not  be 
under  the  interstate-commerce  clause  of  the  Constitution^ 
but  must  be  under  section  8  of  article  1,  which  reads  as 
follows: 
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'  Sec.  8.  The  Congress  shall  have  power  to  lay  and  col- 
lect taxes,  duties  imposts,  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the 
United  States;  but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States.' 

Such  a  tribute  must  be  either  a  direct  tax  or  in  the  nature 
of  an  impost  or  excise  tax.     If  a  direct  tax,  it  can  not  be 
levied  directly  by  the  Federal  Government,  but  must  be 
apportioned  among  the  States,  leaving  each  State  to  make 
the  collection;  and  if  an  impost  or  excise  tax,  then  it  must 
be  levied  by  the  rule  of  uniformity  upon  every  dam  and 
water  power  in  the  United  States  not  constructed  directly 
or  indirectly  by  the  Federal  Government.     In  other  words, 
there  must  be  a  general  excise  law  on  the  subject.    The 
power   of   the    Federal    Government   over   the   navigable 
streams  of  the  country  is  no  greater  in  the  so-called  Western 
or  public-land  States  than  in  the  New  England  States.     If  a 
tribute  can  be  levied  on  a  dam  and  water  power  in  Minne- 
sota or  Colorado,  it  can  be  levied  on  a  dam  and  water  power 
in  Maine  or  Massachusetts,  for  the  power  of  the  Federal 
Government  over  navigable  streams  is  the  same  in  the  one 
case  as  in  the  other.      In  the  case  of  Pollock  v.  Farmers 
Loan  and  Trust  Company  (157  U.  S.,  557)  the  court  states: 

*  Thus  in  the  matter  of  taxation  the  Constitution  recog- 
nizes the  two  great  classes  of  direct  and  indirect  taxes,  and 
lays  down  two  rules  by  which  their  imposition  must  be 
governed,  namely,  the  rule  of  apportionment  as  to  direct 
taxes  and  the  rule  of  uniformity  as  to  duties,  imposes,  and 
excises.' 

In  the  case  of  Thomas  v.  United  States  (192  U.  S.,  363), 
Chief  Justice  Fuller  says: 

*  And  these  two  classes,  taxes  so  called,  and  *  duties, 
imposts,  and  excises,'  apparently  embrace  aU  forms  of 
taxation  contemplated  by  the  Constitution.'  As  was  ob- 
served in  Pollock  V.  Farmers  Loan  &  Trust  Company  (167 
U.  S.,  429, 557) ,  '  Although  there  have  been  from  time  to  time 
intimations  that  there  might  be  some  tax  which  was  not  a 
direct  tax  nor  included  under  the  words  '  duties,  imposts, 
and  excises,'  such  a  tax  for  more  than  one  hundred  years  of 
national  existence  has  as  yet  remained  undiscovered,  not- 
withstanding the  stress  of  particular  circumstances  has 
invited  thorough  investigation  into  sources  of  revenue.  *  *  *  * 

'  There  is  no  occasion  to  attempt  to  confine  the  words 
duties,  imposts,  and  excises  to  the  limits  of  precise  definition. 
We  think  that  they  were  used  comprehensively  to  cover 
customs  and  excise  duties,  imposed  on  importation,  con- 
sumption, manufacture,  and  sale  of  certain  commodities, 
privileges,  particular  business  transactions,  vocations,  occu- 
pations, and  the  like.' 

An  act  authorizing  the  construction  of  a  dam  is,  so  far  as 


67 

the  United  States  is  concerned,  a  mere  revocable  license  or 
privilege,  and  if  a  tax  can  be  imposed  on  such  a  privilege 
it  must  be  general  and  uniform  throughout  the  United 
States.  It  must  apply  to  all  dams  and  water  powers  on 
navigable  streams  throughout  the  entire  country. 

Nearly  all  navigable  streams  in  their  upper  and  more 
remote  courses  are  not,  as  a  matter  of  fact,  navigable,  and 
in  such  reaches  of  the  river  dams  can  be  erected  and  water 
powers  created  under  State  authority  and  State  license,  and 
so  long  as  such  dams  and  water  powers  do  not  materially 
injure  or  diminish  the  navigability  of  the  stream  in  its 
navigable  portions  the  Federal  Government  has  no  ground 
for  interference.  It  has  been  customary,  however,  in 
many  of  such  cases  to  apply  to  Congress  for  a  Federal  license 
and  the  granting  of  it,  while  not  necessary,  serves  a  two-fold 
purpose,  first,  that  it  authorizes  the  Federal  Government, 
through  the  War  Department,  to  control  and  direct  the 
construction  of  the  dam,  and,  second,  that  it  recognizes 
the  fact,  which  might  otherwise  require  proof,  that  the 
dam  will  not  affect  the  navigability  of  the  stream  in  its 
navigable  portions. 
(Kansas  v.  Colorado,  206  U.  S.,  46.) 
(United  States  v.  Rio  Grande  Company,  174  U.  S.,  690.) 

And  in  such  cases  it  is  of  as  much  advantage  to  the 
United  States  as  to  the  grantee  of  the  license  to  have  Con- 
gressional action  and  recognition,  but  in  such  cases  the 
Federal  Government  has  nothing  to  sell,  and,  therefore,  has 
no  moral  or  legal  ground  to  demand  compensation  in  any 
form. 

For  reasons  above  given  the  committee  report  the  bill 
without  the  amendment  recommended  by  the  War  De- 
partment." 

See  Senate  Report  No.  585,  60th  Congress,  1st  Session. 

General  McKenzie,  Chief  of  Engineers,  referring  to  the  proposi- 
tions that  the  Congress  should  not  only  authorize  the  Secretary 
of  War  to  grant  leases  of  water  powers  incidentally  created  by 
dams  built  by  the  Government  for  the  benefit  of  navigation;  but 
that  it  should  also  empower  the  Secretary  of  War  to  authorize 
others  (than  the  riparian  owner  in  connection  with  their  riparian 
rights),  to  construct  and  operate  dams  for  water  powers,  in  an 
opinion  to  the  Secretary  of  War,  on  Jan.  16,  1905,  said: 

"  3.  In  connection  with  legislation  of  this  kind  careful 
consideration  should  be  given  to  the  question  of  the  limita- 
tions of  the  power  of  the  Federal  Government  over  navigable 
waters.     By   virtue  of  its  power  to   regulate   commerce 
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Congress  may  exercise  control  over  the  navigable  waters  of 
the  United  States,  but  only  to  the  extent  necessary  to  pro- 
tect, preserve,  and  improve  free  navigation.  The  federal 
Government  has  no  possessory  title  to  the  water  flowing 
in  navigable  streams,  nor  to  the  land  comprising  their  beds 
and  shores,  and  hence  Congress  can  grant  no  absolute  au- 
thority to  anyone  to  use  and  occupy  such  water  and  land  for 
manufacturing  and  industrial  piuposes.  The  establish- 
ment, regulation,  and  control  of  manufacturing  and  in- 
dustrial enterprises,  as  well  as  other  matters  pertaining  to 
the  comfort,  convenience  and  prosperity  of  the  people, 
come  within  the  powers  of  the  States,  and  the  Supreme 
Court  of  the  United  States  holds  that  the  authority  of  a 
State  over  navigable  waters  within  its  borders,  and  the  beds 
and  shores  thereof,  is  plenary,  subject  only  to  such  action 
as  Congress  may  take  in  the  execution  of  its  powers  under 
the  constitution  to  regulate  commerce  among  the  several 
States. 

4.  Many  of  the  provisions  of  the  bill  under  considera- 
tion appear  to  conflict  with  these  principles  of  law,  and 
particularly  sections  3   and   6,   which   propose   to   confer 
upon  the  United  States,  and  upon  any  lessee  or  grantee 
under  the  provisions  of  the  bill,  the  power  to  condemn  any 
land  or  other  property  bordering  upon  or  adjacent  to  the 
river  or  stream  to  be  used.     Eminent  domain  is  the  right 
to  take  property  for  public  uses,  and  is  inherent  in  the 
United  States  by  virtue  of  its  sovereignty.     Private  property 
can  be  expropriated  by  the  Federal  Government,  however, 
for  public  purposes  only — that  is,  when  it  is  necessary  for 
the  use  of  the  Government  in  the  exercise  of  any  of  its  legiti- 
mate   powers.     To   take   or   to   authorize   the   taking   of 
the  property  of  one  individual  for  the  use  and  benefit  of 
another  in  carrying  on  a  private  business  or  industry,  as 
proposed  by  the  bill,  is  not  a  proper  exercise  of  the  right 
of  eminent  domain.     There  may  be  certain  enterprises  of  a 
quasi-public  character,  such  as  electric-light  and  railway 
companies,  that  would  desire  to  avail  themselves  of  the  uses 
of  water  power,  and  to  which  the  right  to  condemn  private 
property  could  properly  be  granted ;  but  the  granting  of  such 
right  is  believed  to  be  the  function  of  the  States,  inasmuch 
as  the  organization  and  incorporation  of  these  enterprises, 
as  well  as  the  title  and  ownership  of  the  property  affected, 
are  matters  for  state  control  and  regulation.     In  view  of 
the  foregoing,  I  am  unable  to  recommend  favorable  con- 
sideration of  the  bill  in  its  present  form. 

5.  To  legislation  authorizing  the  Secretary  of  War  to 
lea,se  water  power  created  by  works  constructed  by  the 
Government  I  see  no  special  objection,  but  I  know  of  no 
demand  for  it  in  the  public  interest. 

The  right  of  Congress  to  regulate,  control,  and  dispose  of 
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such  water  power  is  believed  to  be  unquestionable,  inasmuch 
as  the  power  constitutes  a  valuable  property  created  at  the 
public  expense,  and  when  utilized  by  private  persons  or 
corporations  should  be  paid  for.  Whether  a  general  policy 
of  this  kind  shotdd  be  adopted,  however,  is  a  question  that 
should  be  very  carefully  considered.  Locks  and  dams  are 
built  and  operated  for  the  purpose  of  facilitating  navigation 
and  commerce,  and  nothing  should  be  permitted  that  would 
tend  to  impair  their  usefulness  or  interfere  with  their 
operation  for  this  purpose.  Partnerships  or  quasi  partner- 
ships between  the  Government  and  private  persons  or 
corporations  have  not  been  generally  favored  in  the  past, 
as  experience  has  shown  that  they  are  apt  to  be  attended  by 
many  annoying  complications.  I  do  not  believe  that 
su£Scient  revenue  would  be  derived  from  renting  water  power 
to  compensate  for  the  trouble  and  inconvenience  that  might 
ensue  from  the  adoption  of  such  a  policy.  Congress  has 
heretofore  authorized  the  renting  of  land  and  water  power 
at  the  locks  and  dams  on  the  Muskingum  River  and  Green 
and  Barren  rivers;  but  it  is  tmderstood  that  this  was  done 
for  the  reason  that  at  the  time  these  works  came  into  the 
possession  of  the  United  States  there  was  in  existence  a 
number  of  leases  granted  by  the  former  owners  which  con- 
stituted an  easement  on  the  property,  some  of  which  leases 
had  many  years  to  run.  In  cases  where  a  new  privilege 
is  asked,  it  has  been  customary  to  invite  public  competition, 
setting  a  minimum  price ;  but  no  active  competition  has  been 
developed.  There  is  also  one  company  which  used  land 
and  water  power  at  Lock  No.  4  on  the  Kentucky  River, 
under  a  lease  granted  by  the  State  of  Kentucky,  which  ex- 
pires in  1977.  During  the  past  fiscal  year  there  were  in 
existence  27  different  leases,  and  the  total  gross  revenue 
received  by  the  Government  was  only  $4,500,  and  in  a  num- 
ber of  instances  in  the  past  the  Government  has  been  com- 
pelled to  resort  to  suits  against  lessees  to  collect  the  rental. 
While  many  applications  would  be  made  for  permission  to 
use  government  water  power,  if  no  charge  was  made  there- 
for, it  is  believed  that  few  leases  wotdd  be  made,  and  then 
only  at  favored  localities,  if  adequate  compensation  were 
exacted.  In  the  river  and  harbor  act  of  Jtme  13,  1902,  Con- 
gress authorized  the  leasing  of  water  power  at  the  locks  and 
dams  on  the  Cumberland  River.  Before  the  enactment  of 
this  law  a  number  of  persons  appeared  to  be  desirous  of 
using  water  power  in  this  river,  but  although  the  law  has 
been  in  existence  more  than  two  years  not  a  single  lease  has 
been  applied  for  or  granted.  If,  however.  Congress  should 
decide  to  adopt  this  policy,  I  beg  to  recommend  that  the 
legislation  take  the  form  of  the  accompanying  draft  of  a  bill, 
which,  in  my  opinion,  is  so  drawn  as  amply  to  protect  the 
interests  of  the  Government. 
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6.  Regarding  the  proposition  to  empower  the  Secretary 
of  War  to  authorize  the  use  and  development  of  water  power 
at  localities  not  improved  by  the  United  States,  it  should  be 
borne  in  mind  that  natural  water  power — that  is,  power 
made  available  by  the  existence  of  natural  falls  and  rapids 
in  a  river — ^is  appurtenant  to  riparian  ownership,  and  the 
right  to  use  it  is  governed  by  state  laws  on  the  subject  of 
private  property.  As  above  set  forth,  the  Federal  Govern- 
ment can  regulate  and  control  it  only  to  such  extent  as  may 
be  necessary  in  the  interest  of  navigation.  Sections  9  and 
10  of  the  river  and  harbor  act  of  March  3,  1899,  cover  cases 
of  this  kind,  and  under  this  law  the  interests  of  the  Govern- 
ment can,  in  my  opinion,  be  better  protected  than  by  a  law 
general  in  its  scope,  as  contemplated  by  the  bill.  I  do  not 
favor  the  proposed  legislation,  but  if  any  is  enacted,  it 
should  be  permissive  in  its  character,  simply  giving  the 
consent  of  Congress,  with  suitable  limitations,  to  the  erec- 
tion of  the  necessary  structures  in  navigable  streams  for  the 
development  of  water  power,  this  consent  to  be  executed 
through  the  Chief  of  Engineers  and  the  Secretary  of  War, 
to  whom  should  be  left  entire  control  in  the  matter  of  plans 
and  details.** 

Report  df  Subcommittee  on  Dams  and  Water  Power,  House  Rep. 

Feb.  25,  1909. 

The  House  Subcommittee,  Hon.  F.  C.  Stevens,  of  Minnesota, 

Chairman,  after  a  carefid  consideration  of  the  legal  questions, 

♦ 
refused  to  recommend  the  further  proposed  restrictions  upon 

private  water  powers. 

The  conclusion  which  is  inevitable  from  the  foregoing  con- 
sideration of  the  relative  rights  of  the  Federal  Government,  of  the 
State,  and  of  the  riparian  owner,  was  pointed  out  by  President 
Taft,  when,  as  Secretary  of  War,  he  gave  an  opinion,  on  the 
occasion  of  the  application  of  a  riparian  owner  on  the  Des 
Plaines  River  for  the  approval  of  plans,  to  construct  a  dam  for 
water  power;  and  he  refused  the  application  as  being  tmnecessary 
for  the.  reason  that  the  Des  Plaines  River  was  not  a  navigable 
stream,  and  therefore  did  not  come  within  the  Federal  statutes 
requiring  such  consent  or  approval.     He  said: 


**  The  truth  is,  that  the  Des  Plaines  river,  not  being  a 
stream,  no  permit  was  necessary  to  put  any  obstruction  into 
it  which  the  War  Department  could  prevent.  BUT  EVEN 
IF  IT  HAD  BEEN  A  NAVIGABLE  STREAM,  AND  EVEN 
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IF  THE  APPLICATION  HAD  BEEN  MADE,  AND  PROP- 
ERLY MADE  TO  THIS  DEPARTMENT,  TO  SAT 
WHETHER  THIS  WOULD  INTERFERE  WITH  NAVI- 
GATION IF  THE  DEPARTMENT  CONCLUDED  IT 
WOULD  NOT  INTERFERE  WITH  THE  NAVIGATION, 
THEN  IT  IS  NOT  WITHIN  THE  POWER  OF  THE  DE- 
PARTMENT TO  WITHOLD  ITS  EXPRESSING  SUCH 
AN  OPINION  AND  GRANTING  SUCH  A  PERMIT,  SO 
FAR  AS  THE  UNITED  STATES  IS  CONCERNED,  FOR 
THE  PURPOSE  OF  AIDING  THE  STATE  IN  CON- 
TROLLING THE  WATER  POWER.  If  the  State  has  any 
control  over  the  water  power,  which  it  may  exercise  in  con- 
flict with  the  claimed  rights  of  the  riparian  owner,  then  it 
must  exercise  it  itself,  through  its  own  legislation  and 
through  its  own  executive  officers.  All  the  United  States 
does,  assuming  it  to  be  a  navigable  stream,  is  merely  to 
protect  the  navigation  of  the  stream.  WITH  REFERENCE 
TO  THE  WATER  POWER,  IT  HAS  NO  FUNCTION 
EXCEPT  IN  RESPECT  TO  WATER  POWER  WHICH 
IT  ITSELF  CREATES  BY  ITS  OWN  INVESTMENT  IN 
PROPERTY  THAT  IT  ITSELF  OWNS:  and  then,  of 
course,  it  may  say  how  that  water  power  shall  be  used. 

BUT,  WITH  RESPECT  TO  THE  WATER  POWER  ON 
A  NAVIGABLE  STREAM,  WHICH  MAY  BE  EXERCISED 
WITHOUT  INTERFERENCE  WITH  THE  USE  OF  THE 
RIVER  FOR  NAVIGATION  PURPOSES,  THAT  IS 
CONTROLLED  BY  THE  LAWS  OF  THE  STATE.  IT  IS 
CONTROLLED  BY  THE  RIPARIAN  OWNERSHIP  AND 
BY  THE  COMMON  LAW  AS  IT  GOVERNS  THOSE 
RIGHTS.  THEREFORE  I  DO  NOT  SEE,  WITH  REFER- 
ENCE TO  THIS  MATTER,  THAT  THIS  DEPARTMENT 
HAS  ANY  FUNCTION  TO  PERFORM  OR  WHICH  IT 
CAN  PERFORM. 

Report  of  Subconunittee  on  Dams  &  Water  Power,  Feb.  25, 
1909. 

See  also  People  v.  Economy  Light  &  P.  Co.,  241  III.  290. 

On  January  27,  1906,  in  a  letter  to  the  president  of  the  Mer- 
chant's Association  of  New  York,  President  Taft,  then  Secretary 
of  War,  wrote  as  follows: 

**  Certain  powers  in  respect  to  the  navigable  waters  of 
the  United  States  are  vested  in  Congress  by  the  commerce 
clauses  of  the  Constitution;  and  a  very  limited  delegation 
of  the  powers  so  conferred  has  been  vested  by  Congress  in 
the  Secretary  of  War,  extending  to  the  establishment  of 
wharves,  dams,  bridges,  and  the  like,  in  such  waters,  and 
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to  the  removal  of  certain  obstructions  therefrom,  together 
with  the  power  to  prevent  such  a  diminution  in  the  volume 
or  flow  of  particular  bodies  of  water  as  will  impair  their 
usefulness  for  purposes  of  navigation. 

"  Although  the  power  to  determine  whether  certain 
waters  are  or  are  not  navigable  is  vested  in  the  courts  and 
in  Congress  and  is  not  ordinarily  a  matter  for  executive 
determination,  it  may,  I  think,  be  safely  assumed  that  the 
Niagara  River  in  the  immediate  vicinity  of  the  falls  is  not 
navigable,  certainly  not  between  Echota  and  Lewiston,  a 
distance  of  about  seven  miles;  so  that  for  that  distance  the 
river  may  be  regarded  as  withdrawn  from  Executive  juris- 
diction,  unless  it  be  shown  that  the  water  taken  from  the 
stream  above  the  falls  for  power  purposes  diminishes  the 
flow  below  the  rapids,  where  the  river  is  again  used  for 
piu*poses  of  navigation.  It  is  assumed  that  the  water  which 
flows  through  the  generators  of  electric  power  is  returned 
to  the  stream  in  the  immediate  vicinity  of  the  falls. 

'*  If  this  be  the  case  (and  the  question  is  one  of  fact  which 
is  susceptible  of  easy  determination) ,  I  know  of  no  authority 
of  law  by  which  the  Department  can  effectively  interpose 
to  prevent  the  diversion  of  the  water  from  the  purposes  to 
which  it  is  now  being  applied." 

Page  258,  Hearings  before  House  Committee  on  Rivers 
and  Harbors,  59th  Congress,  first  session. 

Here  speaks  an  executive  who  never  clamors,  nor  yields  to 
clamors,  for  legislation  repugnant  to  law.  These  are  the  words 
of  the  judge  who,  understanding  the  established  law  of  property 
rights,  refuses  to  encourage  legislation,  or  enforce  the  provisions 
of  statutes  already  passed,  beyond  constitutional  limits. 

Of,  course,  there  should  be  borne  in  mind  the  distinction  be- 
tween proprietary  control  of  water  powers  exercised  by  the 
Government,  where  such  water  powers  are  necessarily  incidental 
to  the  dams  and  structiu-es  which  are  built  and  operated  by  the 
Government  itself  for  the  improvement  of  navigation.  In  such 
cases  leases,  limitations  of  time  for  leases,  and  charges  for  water 
power  are  properly  made.  Such,  for  instance,  was  the  case 
upon  the  St.  Mary's  river,  where  the  Federal  statute,  consistently 
with  a  proper  policy  of  conservation,  saved  to  itself  the  benefit  of 
the  water  powers  incidentally  created  by  navigation  improve- 
ment, but  confined  these  regulations  and  restrictions  to  "  rights 
owned  by  the  United  States  "  (Sec.  12,  Act  of  Mar.  30,  1909. 
36  St.  L.  821). 
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Upon  principles  of  law  thus  manifestly  established,  defining  the 
legal  limitation  between  the  rights  of  the  Federal  Government, 
the  State  Government,  and  the  riparian  owner,  there  can  be  no 
jti^ification  and  no  necessity  for  the  protection  of  any  Federal 
interest  or  public  interest,  by  placing  a  time  limit  or  a  money 
charge  on  Federal  consent  to  riparian  owners  to  maintain  and 
operate  dams  for  water  power. 

As  pointed  out  in  the  Union  Bridge  case,  the  Government 
always  retains,  as  against  the  riparian  owner,  its  right  to  improve 
for  navigation  pxirposes.  Under  the  law,  all  other  rights  belong 
either  to  the  State  or  to  the  riparian  owner;  and  where  the  State 
has  given  the  riparian  owner  all  property  rights  in  the  beneficial 
use  of  the  water  power,  as  all  the  States  have  done,  such  riparian 
owner  has  the  proprietary  right  to  the  beneficial  use  of  the  water, 
which  is  limited  only  by  the  actual  necessities  of  the  Govern- 
ment for  the  purposes  of  navigation.  This  established  legal  right 
of  the  riparian  owner  should  be  fully  recognized  and  should  not 
be  encroached  upon,  even  by  the  terms  of  legislation. 

For  the  same  reasons,  except  as  limited  by  the  actual  necessi- 
ties of  the  Federal  Government,  exercised,  not  arbitrarily  or 
indirectly,  but  reasonably  and  directly  for  navigation  purposes, 
the  riparian  owner  has  a  property  right  to  all  the  beneficial  use 
of  the  water  powers.  This  includes  every  cent  of  revenue  which 
he  can  make  such  water  powers  produce.  His  rights  are  inferior 
to  the  superior  rights  of  the  Federal  Government  only  to  the 
extent  that  they  must  yield  to  the  necessities  of  navigation.  This 
means  tiiat  the  exercise  of  his  rights,  PHYSICALLY  SPEAKING, 
must  be  made  to  conform,  or  if  the  structures  have  already  been 
built,  must  be  subject  to  change,  so  far  as  necessary  to  the  exer- 
cise of  tiie  superior  right  of  navigation.  It  is  for  the  riparian 
owner  to  submit  to  the  burden  of  such  changes,  because  the 
right  to  maintain  and  operate  his  structures  is  subject  to  the 
right  of  the  Government  to  make  changes  when  required  for 
navigation.  However,  subject  to  such  obligations,  the  riparian 
owner  still  retains,  as  part  of  his  beneficial  use,  the  right  to 
all  revenues  and  proceeds  from  his  water  power  plant  as  it  may 
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be  operated,  whether  luider  its  original  construction  or  under  a 
remodelled  construction  to  confonn  to  navigation  improvements. 
To  levy  a  toll,  either  in  advance  of  the  navigation  improvement 
or  afterwards,  to  be  paid  out  of  the  revenues  of  the  water  power, 
is  to  appropriate,  without  compensation  and  without  considera- 
tion, to  the  benefit  of  the  Government,  that  which  belongs  to  the 
riparian  owner.  It  is  a  confiscation,  to  the  extent  that  such 
tribute  is  demanded  and  enforced.  The  riparian  owner  is  not 
benefitted  by  the  improvement  of  navigation,  any  more  than 
any  other  individual  of  the  general  public.  On  the  contrary, 
he  is  the  one  especially  damaged,  to  the  extent  that  he  has  to 
yield  the  maintenance  of  his  water  power  plant  and  dams  to  the 
necessities  of  navigation  improvements.  He  is  always  subject 
to  such  damage. 

It  has  always  been  the  policy  of  the  Federal  government,  at 
its  own  expense,  to  improve  the  facilities  for  navigation  for  the 
general  benefit  of  the  public.  Its  power  to  improve  navigation 
is  given  in  terms  as  a  **  power  to  regulate  commerce  ".  There 
is  no  justification  in  law,  in  principle,  or  in  reason,  for  the  levy 
of  a  toll  or  tribute  upon  the  riparian  owner,  to  reimburse  the 
Government  for  the  expense  of  improvement  of  the  river  at  a 
point  where  water  power  plants  are  located.  There  is  much 
less  justification  for  the  accumulation  of  a  fund  by  such  means  for 
the  purpose  of  improvement  of  such  navigation  at  other  points 
of  the  same  stream,  or  of  other  streams.  If  the  Government 
shotdd  change  its  policy  of  bearing  the  expense,  the  toll  or  charge 
should  be  paid  by  those  who  are  benefitted  by  the  improvement, 
and  to  whom  valuable  facilities  are  thereby  given  for  private 
remunerative  enterprises  connected  with  navigation.  As  to 
such  beneficiaries,  the  present  Federal  policy  is  stated  as 
follows: 

"  No  tolls  or  operating  charges  whatever  shall  be  levied  upon 
or  collected  from  any  vessel,  dredge  or  other  water  craft, 
for  passing  through  any  lock,  canal,  canalized  river,  or 
other  work  for  the  use  or  benefit  of  navigation,  now  belong- 
ing to  the  United  States,  or  that  may  be  hereafter  acquired 
or  constructed  '*; 
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and  such  cost  of  operating,  preserving  or  contintdng  the  use  of 
such  work  shall  be  paid  out  of  the  Treasury  of  the  United  States 
(§6  Act  Feb.  27.  1911,  36  St.  L.  956). 

3.  The  Property  Rights  of  the  Riparian  Owner  Cannot  be 
Diminished  by  Legislation,  State  or  National,  Nor  by  Treaty. 

It  has  been  already  demonstrated  that  the  rights  of  the  ri- 
parian owner  are  property  rights  and  that  they  include  the  exclu- 
sive right  to  the  entire  beneficial  use  of  the  bed  and  waters  of  the 
stream,  subject  only  to  the  paramount  public  right;  and  that 
this  paramotmt  public  right,  whether  federal  or  state,  is  limited 
to  a  specific  purpose, — ^navigation — and  that  the  riparian  rights 
are  the  same,  whether  the  title  of  the  bed  is  held  by  the  State  or 
by  the  riparian  owner.  This  rule  of  property  rights  is  stated  by 
the  Minnesota  court  as  follows: 

Whether  the  fee  to  the  bed  or  only  an  easement  therein 
are  in  the  riparian  owner  *'  may  be  a  question  of  speculative 
interest,  but  it  is  not  one  of  any  practical  importance.  If  the 
fee  be  in  the  riparian  owner,  yet,  of  course,  it  must  be  a 
qualified  fee;  that  is,  subject  to  the  paramount  right  of 
public  navigation.  But,  if  it  be  in  the  State,  the  riparian 
owner  still  has,  subject  to  the  same  public  right,  the  exclu- 
sive right  of  possession  and  the  entire  beneficial  interest." 

Union  Depot  Co.  v.  Brunswick,  31  Minn.  297. 
This  definition  of  the  riparian  property  right  is  further  en- 
forced by  the  rule,  already  shown,  that : 

"  The  limit  to  the  private  right  is  imposed  by  the  public 
right,  and  .the  private  right  exists  up  to  the  point  beyond 
which  it  would  be  inconsistent  with  the  public  right." 

Morrill  v.  Water  Power  Co,,  26  Minn.  222,  228. 
Hanford  v.  Railway  Co,,  43  Minn.  104. 

Any  legislation,  therefore,  is  invalid  which  has  the  effect  to 
take  away  or  diminish  this  riparian  property  right,  either  directly 
or  by  attempting  to  extend  the  paramount  public  right  so  as  to 
encroach  upon  the  private  right.  The  private  right  extends 
up  to  the  point  where  it  becomes  "  inconsistent  "  with  the  public 
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right,  that  is,  with  the  public  right  of  navigation.  The  public 
right  is  itself  limited  to  the  reasonable  necessities  of  navigation. 
Even  under  the  guise  of  navigation  piuposes,  the  public  right  of 
interference  with  the  enjoyment  of  the  private  right  cannot 
be  extended  arbitrarily  nor  beyond  reasonable  necessity;  much 
less  could  there  be  any  diminution  or  encroachment  upon  the 
private  right  for  purposes  which  are  not  connected  with  the 
actual  navigation  of  the  river. 

The  better  and  more  logical  view,  which  really  is  the  scientific 
statement  of  the  relations  between  the  public  right  of  use  for 
navigation  and  the  private  right  of  use  by  the  riparian  owner,  is 
that  which  is  set  forth  in  a  recent  Minnesota  case,  where  the 
doctrine  of  '*  reasonable  use  "  is  applied  as  between  those  exer- 
cising the  public  right  and  those  exercising  the  private  riparian 
right  upon  a  navigable  stream.  That  doctrine  so  applied  recog- 
nizes the  common  interest  and  right  of  use  of  beds  and  waters  of 
navigable  streams  between  those  controlling  and  exercising  the 
public  right  of  navigation  and  those  exercising  the  riparian 
right  of  beneficial  use,  and  holds  that  each  of  the  two  classes  of 
users  must  exercise  their  rights  with  reasonable  regard  for  the 
other.  In  that  case  one  Sprague,  a  log  driver  using  the  stream 
for  navigation,  allowed  his  logs  to  pass  over  the  crest  of  the 
riparian  owner's  dam  without  due  regard  to  the  safety  of  the  dam, 
and  injured  the  dam.  He  claimed  he  was  not  liable  because 
the  dam  was  a  purpresture  in  a  navigable  stream  and  was  not 
built  or  maintained  by  any  legislative  authority,  and  that  he 
was  using  the  river  for  commerce  and  navigation,  indeed,  inter- 
state commerce,  as  he  was  floating  the  logs  from  Minnesota  to 
Winnipeg,  Manitoba,  and  that  his  right  to  navigation  was 
paramotmt.  The  Minnesota  court  held  that  the  dam  was  not 
illegal,  for: 

"  Subject  to  the  control  of  Congress  in  proper  caseSy  and 
independent  of  the  statute,  the  right  of  riparian  owners  to 
construct,  maintain  and  operate  dams  upon  rivers  and 
streams  in  this  State  is  firmly  established  by  the  decisions  of 
this  court." 

Crookston  W.  W.  P.  &  L.  Co,  v.  Sprague,  91  Minn.  461,  467. 
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In  the  same  decision  it  was  held  that  Spra^e  and  the  dam 
owner  were  users  of  the  river  in  common  and  that  as  he  exercised 
his  public  right  of  navigation  without  reasonable  regard  to  the 
private  right  of  the  riparian  company,  he  was  liable. 

In  the  Union  Depot  case,  the  city  of  Stillwater,  under  special 
authority  of  the  State  statute,  assumed  to  authorize  the  railroad 
company 

"  to  use  and  occupy  with  its  structures  that  part  of  Lake 
St.  Croix  in  front  of  the  city  of  Stillwater,  between  the  low 
water  mark  and  the  center  of  the  lake."  (Lake  St.  Croix 
is  simply  a  widening  of  the  St.  Croix  River) ; 

but  the  state  Supreme  Court  held  that  the  State  had  no  pro- 
prietary interest  in  the  land  in  question,  but  only  a  sovereign 
right  of  control  to  the  extent  that  navigation  purposes  should 
require,  and  that  its  sovereign  right  of  control  for  the  specific 
and  limited  purpose  of  navigation,  in  the  absence  of  any  pro- 
prietary interest  in  the  State,  gave  no  right  to  the  State  to  con- 
vey, lease  or  license,  or  authorize  any  such  license;  and  excluded 
any  right  or  interest  in  the  State,  even  as  sovereign,  not  directly 
connected  with  navigation  purposes,  and,  with  reference  to  the 
municipal  license  expressly  authorized  by  State  statute,  the  court 
said  that  it 

"  cannot  affect  the  rights  of  the  respondents  as  riparian 
owners,  and  hence  cuts  no  figure  in  the  case." 

Union  Depot  Co.  v.  Brunswick,  31  Minn.  297. 

So,  in  the  case  of  the  public  levee  upon  the  Mississippi  River 
to  which  were  appurtenant  valuable  riparian  rights  and  where 
the  city  of  St.  Paid,  imder  express  authority  of  State  statute, 
assumed  to  grant  a  license  for  the  building  of  warehouses  upon 
the  shore,  with  use  of  riparian  rights,  it  was  held  that  the  munici- 
pal license,  though  expressly  authorized  by  State  statute,  was 
invalid,  because  the  city  held  the  riparian  land  only  as  sovereign 
in  trust  for  a  specific  purpose,  and  the  State  held  the  fee  of  the 
bed  only  as  sovereign  trustee  for  a  Umited  specific  purpose;  and. 
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therefore,  the  State  and  City  grants  could  not  aflEect  the  private 
riparian  property  rights  of  abutting  owners. 

"  Even  the  legislature  itself  has  no  power  to  destroy  the 
trust,  or  to  divert  or  authorize  a  municipality  to  divert,  its 
subject  to  any  other  purpose  public  or  private  inconsistent 
with  the  particular  use  for  which  it  was  granted.  Neither 
the  State  nor  the  municipality  within  which  the  property  is 
situated  has  any  proprietary  interest  in  it  which  either 
of  them  can  sell  or  divert  to  any  use  inconsistent  with  the 
purpose  of  the  dedicational  grant.  The  State  holds  such 
land  merely  in  its  sovereign  capacity,  in  trust  for  the  public 
for  the  purposes  for  which  it  was  dedicated." 

City  of  St.  Paul  v.  Railway  Co,,  63  Minn.  330,  340,  352. 

Having  seen,  therefore,  that  federal  control  in  navigable 
streams  is  limited  to  the  specific  purpose  of  commerce,  that  is, 
navigation,  and  that  the  federal  control  for  that  ptirpose  does 
not  give  to  the  federal  government  any  proprietary  interest,  but 
is  only  a  sovereign  power  of  control  in  trust  for  that  specific 
public  use, — ^it  follows  that  any  grant  or  license  and  the  terms 
of  any  grants  or  licenses  must  be  limited  with  due  regard  to 
that  specific  purpose  for  which  alone  the  federal  authority  exists. 
Its  legislation  must  have  substantial  relation  to  the  specific 
public  objects  for  which  the  federal  government  holds  its  power 
of  control.  In  the  words  already  quoted  from  the  United 
States  Supreme  Court: 

"  If  the  means  employed  have  no  substantial  relation  to 
the  public  objects  which  the  government  may  legally 
accomplish;  if  they  are  arbitrary  and  unreasonable,  beyond 
the  necessities  of  the  case,  the  judiciary  will  disregard  mere 
form  and  interfere  for  the  protection  of  rights  injuriously 
affected  by  such  illegal  action." 

C.  B.  &  (?.  R.  R.  Co.  V.  Drainage  Commrs.,  200  U.  S.  561. 

4.  The  Limit  of  Federal  Authority  to  Impose  Tolls  or  Charges 
upon  Riparian  Owners. 

We  have  already  shown  that  the  general  policy  of  imposing 
tolls  or  charges  and  limitations  of  time  upon  riparian  owners  is 
inconsistent  with  the  federal  authority  over  navigable  streams^ 
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especially  for  the  purpose  of  compelling  the  riparian  owner  to 
contribute  to  the  treasury  of  the  federal  government,  whether  for 
a  navigation  improvement  fund  or  otherwise.  There  is  no 
precedent  or  authority,  federal  or  state,  which  in  any  way  would 
give  any  warrant  to  the  levying  by  the  United  States  of  such  trib- 
ute or  contribution  from  riparian  owners.  This  does  not  mean, 
however,  that  the  riparian  owner  should  in  all  cases  be  entirely 
free  from  any  kind  of  a  charge  imposed  by  the  federal  govern- 
ment. From  the  very  fact  of  its  power  of  supervision  of  navi- 
gable streams  for  commerce  and  navigation,  the  federal  govern- 
ment may  assert  and  properly  enforce  the  administrative  au- 
thority requiring  a  consent  or  license  for  the  construction  and 
operation  of  a  water  power  dam  upon  a  navigable  stream  as 
having 

"  ^bstantial   relation   to    the   public   objects   which    the 
Government  may  legally  accomplish  ",  (200  U.  S.  supra) 

and  as  reasonable  and  within  **  the  necessities  of  the  case*'; 
but  the  resonableness  and  the  necessity  are  not  to  be  meas\u"ed 
by  the  financial  demands  upon  Congress  for  the  improvement 
of  these  rivers  for  navigation  purposes,  nor  to  create,  wholly  or 
in  part,  an  expense  fund  for  special  or  general  navigation  im- 
provements. The  license  and  consent  are,  in  law,  only  for  the 
purpose  of  preventing  any  particular  structure  from  interfering 
with  actual  navigation  at  the  particular  point  in  question.  The 
riparian  owner's  property  right  entitles  him  to  construct  and 
operate  his  dam  only  in  the  manner,  to  the  extent  and  for  that 
length  of  time  that  such  structure  does  not  actually  interfere 
with  navigation.  The  provision  for  the  license  and  consent  is 
merely  a  supervisory  or  protective  one;  it  is  a  merely  administra- 
tive right  and  cannot  legally  be  exercised  as  an  indirect  means  of 
acquiring  substantial  benefit  for  the  government  nor  of  com- 
pelling contribution  out  of  his  financial  benefits  by  the  riparian 
owner  in  order  to  bring  revenue  to  the  government.  All  the 
water  power  revenue  belongs  to  the  riparian  owner.  Neither 
can  the  charge  or  toll  be  levied  under  the  power  of  taxation,  for 
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the  charge  or  toll  is  manifestly  not  in  the  nature  of  a  tax  nor 
levied  as  a  tax ;  nor  does  it  come  within  the  requirements  as  to  the 
manner  of  levying  a  tax. 

The  charge  or  toll  therefore  cannot  be  legally  justified,  either 
as  a  consideration  for  benefits  bestowed,  or  for  the  purpose  of 
acquiring  revenue,  or  as  a  contribution,  or  as  a  tax.  If  imposed 
at  all,  it  must  be  imposed  as  a  license  charge  and  therefore,  within 
the  limits  of  a  license  charge  which  is  permissible  by  a  govern- 
ment in  connection  with  powers  of  regulation.  The  power  of  the 
federal  government  is  in  this  instance  one  of  regulation  solely; 
and  its  power  is  only  indirectly  one  of  regulation  of  the  use  of 
beds  of  navigable  streams.  Its  original  and  basic  power  and 
authority  is  "to  regulate  commerce  ".  From  this  are  derived 
certain  powers  to  regulate  navigation,  that  is  in  the  highways  of 
commerce,  and  then,  in  the  interest  of  navigation  exclusively,  to 
regulate  the  highways  of  commerce,  that  is  navigable  streams. 
Its  power  to  regulate  the  use  by  the  riparian  owner  of  the  bed  of 
the  streams  is  only  an  incidental  power;  but  it  is  merely  one  of 
regulation  and  a  limited  power  of  regulation  for  a  limited  specified 
purpose. 

The  legal  limitations  of  a  license  fee  in  such  instances  of  regula- 
tion have  been  defined.  It  is  to  be  measured  by  a  fee  based  upon 
the  actual  expense  occasioned  to  the  government  by  carrjdng 
out  the  requirements  for  the  issuance  of  the  license.  In  the  case 
of  water  power  dams  it  could  not  include  any  element  of  extra 
expense  to  the  government  in  the  improvement  of  navigation 
occasioned  by  the  structures  of  the  riparian  owner;  for  in  most 
cases  such  structures  are  a  help  to  navigation,  especially  when 
located  as  most  are  with  a  view  to  the  future  possible  use  of 
the  river  for  navigation.  Moreover,  in  case  any  such  structure 
were  not  so  located,  it  may  be  made  to  conform  afterwards, 
at  any  time,  at  the  sole  expense  of  the  riparian  owner  and  without 
extra  expense  to  the  government, — as  is  shown  by  the  Union 
Bridge  Company  case  above.  The  charge,  then,  must  be  limited 
to  a  mere  license  fee  and  it  must  not  be  an  exaction  of  revenue  or  a 
prohibition  but  purely  one  of  regulation    within    the    limits 
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stated.     Such  right  tp  impose  a  license  charge  under  the  power  of 
regulation  has  been  stated  to  be  a  right  only. 

*'  to  impose  such  a  charge  as  would  cover,  not  only  the 
necessary  expense  of  issuing  it,  but  also  the  additional 
labor  of  officers  and  other  expenses  imposed  by  the  business, 
but  nothing  beyond  this.  *  *  *  The  amount  of  the 
license  fee  or  charge  is  to  be  considered  in  determining 
whether  the  exaction  is  not  really  one  of  revenue  or  prohibi- 
tion, instead  of  one  of  regulation." 

City  of  Ottumwa  ».  Zekind,  95  Iowa,  622. 

6.  Some  Instances  of  Unjustified  and  Illegal  Exactions  and 


It  is  manifest  that  in  many  instances  Congress  already  has 
gone  beyond  the  limitations  set  by  the  United  States  Supreme 
Court  in  the  Drainage  Commissioners  case.  Some  provisions  have 
not 

**  substantial  relation  to  the  public  objects  which  the  govern- 
ment may  legally  accomplish." 

and  are 

**  arbitrary  and  unreasonable,  beyond  the  necessities  of  the 
case  ".     (200  U.  S.  561,  supra.) 

The  same  legal  limitations  on  legislative  action  were  estab- 
lished by  the  New  York  cotirt.  Referring  to  the  riparian 
rights  in  the  Niagara  River,  where  an  attempt  was  made  by  the 
State  to  interfere  with  a  private  right,  beyond  the  extent  that 
such  interference  was  in  the  interest  of  some  substantial  right  of 
the  State,  and  beyond  the  extent  to  which  such  state  right  was 
•nterfered  with  by  the  private  right,  the  cotirt  said: 

"  Not  even  the  State  is  at  liberty  to  interfere  with  the 
riparian  rights  of  the  relator  arbitrarily,  but  such  inter- 
ference, if  attempted,  must  be  in  the  interest  of  some  sub- 
stantial right  of  the  State  affected  by  the  exercise  of  the 
right  of  the  relator  to  the  use  of  the  waters  of  the  river.*' 

People  ex  rel  Niagara  Falls  Co,  v.  Smith,  70  App.  Div.  543; 
affd.  175  N.  Y.  469,  citing  People  v.  Mould,  37  App.  Div.  35. 
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So  the  Wisconsin  Supreme  Court,  holds  that  the  sovereign 
trust  power  of  control  cannot  be  extended  to  a  proprietary  in- 
terest nor  to  obtain  revenue  for  the  sovereign  trustee.  When  the 
State  tried  to  charge  individuals  for  ice  taken  from  public  lakes, 
that  Court  said: — 

"  Is  ice,  formed  naturally  upon  the  public  waters  of  the 
state,  state  property  in  a  proprietary  sense, — property  which 
can  deal  with  as  a  private  person  deals  with  his  property 
rights?  It  must  be  assumed  without  discussion  that  no 
property  right  was  acquired  by  the  state  by  the  mere  legislative 
declaration  that  ice  formed  upon  meandered  lakes  within  the 
boundaries  of  the  state  belongs  to  the  state  as  property.  The 
legislature  has  no  such  arbitrary  power,  imder  our  constitu- 
tional system,  as  that  of  changing  the  nature  of  the  owner- 
ship of  property  by  its  mere  fiat.  It  can  no  more  ac- 
complish that  result  in  that  way  than  it  can  change  the 
laws  of  nature  by  a  legislative  declaration.  Ice  formed  on 
public  water  is  the  absolute  property  of  the  state  independ- 
ent of  any  legislative  assertion  in  that  regard,  or  not  at  all. 
We  would  not  for  a  moment  indulge  in  the  idea  that  any 
branch  of  the  law-making  power,  responsible  for  placing 
upon  the  statute  books  the  enactment  in  question,  thought 
otherwise.  The  declaration  as  to  state  ownership  wa  as 
mere  proclamation  that  henceforth  the  state  proposed  to 
sell  its  ice,  or  give  it  away,  according  as  the  same  was  de- 
sired for  domestic  consumption  or  shipment  outside  the 
state,  it  being  supposed,  as  indicated  by  the  executive  ap- 
proval of  the  enactment,  that  the  fact  of  state  ownership 
was  not  open  to  question.  Of  course,  if  in  that  there  was  a 
misconception  of  the  law,  the  law  remains  tmchanged  not- 
withstanding. *  An  enactment  of  the  legislature  based  on 
an  evident  misconception  of  what  the  law  is  will  not  have 
the  effect,  per  se,  of  changing  the  law  so  as  to  make  it 
accord  with  the  misconception.'    Byrd  v.  State y  57  Miss. 

243,  247." 

*     *     * 

"  Obviously,  there  can  be  no  difference  between  public 
water  in  a  liquid  condition  and  in  the  form  of  ice,  or  between 
water  and  the  land  covered  thereby,  or  the  fish  or  fowls 
which  inhabit  the  same,  or  any  of  the  animals  fera  naturce, 
in  respect  to  sovereign  authority  over  the  same.  If  one 
may  be  dealt  with  as  the  absolute  property  of  the  state, 
the  others  may  be.  It  follows,  that,  if  the  legislation  in 
question  be  valid,  the  right  to  take  water  from  navigable 
lakes  for  shipment,  though  it  in  no  way  affect  the  character 
thereof  for  other  public  purposes,  and  the  right  to  fish  and 
hunt,  may  be  subjects  of  sale  by  the  state  for  the  mere 
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purpose  of  adding  to  the  public  revenues;  those  things  which 
have  been  supposed  to  be  public  and  for  the  individual 
enjoyment  of  all  without  restraint,  other  than  by  reasonable 
police  regulations  to  preserve  their  character  in  that  re- 
gard, things  above  sovereign  authority  to  barter  in  as  in 
ancient  systems  entirely  foreign  to  ours,  will  cease  to  have 
that  character  in  fact,  and  our  notions  in  regard  thereto 
will  have  to  be  readjusted  to  the  newly  established  con- 
dition,— ^that  which  regards  the  state,  not  as  a  mere  trustee 
for  the  whole  people,  of  the  subjects  we  have  mentioned, 
but  as  the  absolute  owner  thereof,  with  power  to  deal 
therewith  as  a  private  person  might  if  he  were  such  owner." 

«     «     * 

We  have  by  no  means  exhausted  the  decisions  of  the 
courts  on  the  subject,  but  it  seems  useless  to  add  more  since 
there  are  no  contrary  decisions.  We  are  safe  in  saying  thai 
no  court  has  more  definitely  declared  that  the  interest  of  the 
state  in  its  navigable  waters  and  the  lands  under  them,  and  all 
the  incidents  thereof,  are  purely  of  a  trust  character,  the 
beneficiaries,  on  a  plane  of  perfect  equality,  being  the 
whole  people  of  the  state,  than  this  court  has  done  in  recent 
years.  In  doing  that,  it  is  believed,  the  people  have  been 
rescued  from  all  dangers  of  losing  any  of  those  common 
rights  by  the  invasion  thereof  by  claims  of  private  owners, 
if  such  dangers  ever  existed.  That  judicial  service  would  be 
of  little  value  if  mere  state  ownership  for  the  preservation 
of  the  common  rights  were  so  perverted  as  to  support  a 
claim  of  state  ownership  in  hostility  to  such  rights,  a  princi- 
ple which,  in  the  possibilities  of  its  development,  might  lead 
to  a  serious  impairment,  if  not  utter  ruin,  of  a  most  im- 
portant trust.  Such  a  conservation  would  be  a  very  de- 
moralizing example  of  how  the  subject  of  a  trust,  may  be  con- 
verted to  the  private  benefit  of  the  trustee,^^ 

*     «     * 

"  The  state  has  no  such  interest  in  the  beds  of  navigable 
lakes  that  it  can  treat  the  same  as  a  subject  for  bargain  and  sale 
or  grant  the  same  away  to  private  owners  under  the  guise  of 
police  power  or  otherwise;  that  it  is  a  mere  trustee  of  the  title 
thereto,  under  a  trust  created  before  the  state  was  formed,  to 
which  it  wa^  appointed  05  trustee  by  its  admission  into  the 
Union-,  that  it  has  no  cLCtive  duty  to  perform  in  respect  to  the 
matter,  or  power  over  the  same,  except  that  of  mere  regulation 
to  preserve  the  common  right  of  all-,  that  its  power  over  the 
res  is  limited  by  the  original  purpose  of  the  trust;  that  it  is, 
in  effect,  a  mere  trustee  of  an  express  trust,  a  trustee  with  duties 
definitely  defined.  Those  principles  are  too  firmly  established 
to  admit,  at  this  late  day,  of  being  seriously  questioned.  It 
seems  dear  that  if  the  state  cannot  sell  the  bed  of  a  navigable 
lake,  it  cannot  sell  the  waters  thereof,  or  the  fish  therein,  or 
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the  fowls  that  resort  to  its  surface,  or  the  ice  that  forms 
thereon.  The  rules  that  limit  its  right  as  to  one  of  those 
matters,  limit  its  power  as  to  all." 

So  the  rights  of  the  Federal  Government  in  highway  streams 
are  only  those  of  a  trustee  of  an  express  trust — ^to  regulate 
commerce. 

The  Wisconsin  Court  continues: 

"  The  state  can  no  more  appropriate  to  itself  the  ice 
formed  upon  its  navigable  lakes,  or  other  navigable  waters, 
than  one  person  can  rightly  appropriate  the  property  of  his 
neighbor  against  the  latter's  will,  and  pass  that  title  by 
bargain  and  sale,  or  otherwise,  to  the  third  person.  Since 
the  whole  beneficial  use  of  navigable  lakes  is  unchangeably 
vested  in  the  people,  every  one  within  the  state  having 
the  right  to  enjoy  the  same  so  long  as  he  does  not  invade 
the  like  right  of  another,  without  any  interference  by  claim 
of  paramount  right  to  the  subject  thereof,  any  law  invading 
that  individual  possession  is,  in  effect,  an  invasion  of  the 
right  to  liberty  and  property  without  due  process  of  law,  con- 
trary to  said  fourteenth  amendment.  Any  such  invasion 
for  the  purpose  of  adding  to  the  public  revenues,  exacting  from 
a  person,  for  the  benefit  of  the  state,  compensation  for  the 
enjoyment  of  a  right  which  belongs  to  him  and  which  he  has  a 
right  to  enjoy  without  paying  therefor,  violates  sec,  13,  art.  /, 
of  the  state  constitution,  prohibiting  the  taking  of  private 
property  for  public  use  without  just  compensation." 

Rossmiller  v.  State,  114  Wis.  169. 

In  this  Wisconsin  case,  the  attempt  was  by  the  State,  the 
mere  sovereign  holder  in  trust  for  the  purpose  of  regulating  for 
the  general  public  benefit,  to  extend  its  authority  of  mere  regula- 
tion to  making  a  prohibitive  restriction  against,  and  levjring 
tribute  to  itself  out  of,  the  exercise  of  the  private  right  for  whose 
benefit  it  was  trustee.  Much  less,  then,  could  the  Federal 
Government,  as  Trustee,  holding  in  its  sovereign  capacity  the 
power  to  regulate  highway  streams  for  one  specific  public  pur- 
pose, extend  that  power  so  as  to  invade  the  private  property 
rights  of  riparians  who  are  not  beneficiaries  of  the  trust,  but 
who  have  proprietary  rights  of  user  so  far  as  not  inconsistent 
with  the  actual  use  by  the  public  for  the  specific  purpose,  to 
protect  which,  alone,  the  sovereign  power  in  trust  was  reserved. 
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It  cannot  impose  arbitrary  or  prohibitive  restrictions  or  burdens 
on  the  riparian  nor  exact  revenues  from  the  proceeds  of  his  bene- 
ficial use.  To  do  so  is  to  assert  a  proprietary  interest  which  does 
not  belong  to  it,  while  at  the  same  time  it  invades  the  property 
right  of  the  riparian. 

This  wide  diflFerence  between  the  mere  power  of  the  sovereign^ 
as  sovereign,  to  regulate  navigation  in  highway  streams  and  the 
Tight  of  the  sovereign  as  proprietor  to  assert  proprietary  interest  in 
the  beds  and  waters  themselves,  has  been  too  much  overlooked. 
Some  instances  follow: 

(1)  The  Dam  Act  of  June  23,  1910. 

The  Act  of  Congress  of  June  21,  1906,  to  regulate  the  construc- 
tion of  dams  in  navigable  rivers,  was  amended  in  1910.  This 
1910  act  contains  the  following  provisions: 

That  in  approving  the  plans,  **  such  conditions  and  stipula- 
tions may  be  imposed  as  the  Chief  of  Engineers  and  the  Secretary 
of  War  may  deem  necessary  to  protect  the  present  and  future 
interests  of  the  United  States  ".  These  words  "  interests  of  the 
United  States  '*  cannot  of  course  enlarge  the  authority,  which  is 
limited  to  navigation  purposes,  to  any  other  general  or  special 
interest.  The  act  then  specifies  certain  classes  of  conditions 
and  restrictions  as  those  included  in  the  general  power  given  to 
the  Chief  of  Engineers  and  the  Secretary  of  War,  for  instance: 

That  the  dam  owner  shall  construct  such  locks  and  other 
structures  in  connection  with  his  dam  "  as  may  be  necessary 
in  the  interests  of  navigation  ". 

That  whenever  the  Congress  shall  authorize  locks  and  other 
structures  for  navigation  purposes,  the  owner  shall  convey 
to  the  United  States  the  title  to  such  land  as  shall  be  required, 
and  shall  grant  the  use  of  water  power  sufficient  to  operate  the 
locks  and  structures  built  by  the  Government. 

Then,  adding  to  the  provisions  of  the  1906  act,  it  was  provided: 

*'  That  in  acting  upon  said  plans  as  aforesaid,  the  Chief  of 
Engineers  and  the  Secretary  of  War  shall  consider  the 
bearing  of  said  structure  upon  a  comprehensive  plan  for  the 
improvement  of  the  waterway  over  which  it  is  to  be  con- 
structed with  a  view  to  the  promotion  of  its  navigable 
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quality  and  for  the  full  development  of  water  power;  and, 
as  a  part  of  the  conditions  and  stipulations  imposed  by 
them,  shall  provide  for  improving  and  developing  naviga- 
tion, and  fix  such  charge  or  charges  for  the  privilege  granted 
as  may  be  sufficient  to  restore  conditions  with  respect  to 
navigability  as  existing  at  the  time  such  privilege  be  granted 
or  reimburse  the  United  States  for  doing  the  same,  and  for 
such  additional  or  further  expense  as  may  be  incurred  by  the 
United  States  with  reference  to  such  project,  including  the 
cost  of  any  investigations  necessary  for  approval  of  plans 
and  of  such  supervision  of  construction  as  may  be  necessary 
in  the  interests  of  the  United  States ;  Provided^  further,  That 
the  Chief  of  Engineers  and  the  Secretary  of  War  are  hereby 
authorized  and  directed  to  fix  and  collect  just  and  proper 
charge  or  charges  for  the  privilege  granted  to  all  dams  au- 
thorized and  constructed  imder  the  provisions  of  this  act 
which  shall  receive  any  direct  benefit  from  the  construction, 
operation  and  maintenance  by  the  United  States  of  storage 
reservoirs  at  the  headwaters  of  any  navigable  streams,  or 
from  the  acquisition,  holding,  and  maintenance  of  any 
forested  watersheds,  or  lands  located  by  the  United  States 
at  the  headwaters  of  any  navigable  stream,  wherever  such 
shall  be,  for  the  development,  improvement,  or  preservation 
of  navigation  in  such  streams  in  which  such  dams  may  be 
constructed." 

There  is  also  a  proviso  for  the  condemnation  of  the  dam  and 
works  in  case  the  license  shall  be  revoked,  and  a  provision  for 
the  termination  of  the  license  in  50  years,  this  time  limitation 
not  being  applicable  to  any  dam  heretofore  authorized  by  the 
United  States  or  by  any  State. 

Act  of  June  23,  1910.  36  Stat.  L.,  593,  594-5. 

Under  the  law  as  to  limitation  of  Federal  control,  already 
shown,  it  is  manifest  that  the  above  statute  goes  not  only  to, 
but  in  many  respects  beyond,  the  limits  for  which  there  is  any 
basis  of  authority  in  law. 

It  has  been  shown  that  the  riparian  dam  owner  is  entitled  to 
all  the  beneficial  use,  including  all  revenue,  from  the  water  power, 
not  only  to  the  extent  that  his  use  is  consistent  with  navigation, 
so  far  as  physical  structures  are  concerned,  but  also  for  the  entire 
period  of  time  up  to  and  until  his  structure  shall  be  necessarily 
affected  by  actual  navigation  improvement.  Consequently, 
if  any  changes  are  required  in  his  dam,  he  cannot  rightfully  be 
compelled  to  bear  the  burden  of  the  expense,  except  so  far  as, 
and  until,  such  expense  is  made  necessary  by  reason  of  his  structures. 
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Nevertheless,  regardless  of  the  fact  that  his  water  power 
dam  is  an  assistance  to  natural  facilities  for  navigation  and  is  to 
be  utilized  by  the  Government  as  such  assistance,  he  is 
compelled,  at  his  own  expense,  to  construct  locks  and  to  furnish 
power  to  operate  them.  If  the  water  power  dam  had  not  been 
constructed,  the  entire  expense  of  dam,  locks  and  operation  wotdd 
be  upon  the  Government.  But  by  this  statute,  the  very  fact 
that  the  riparian  owner  has  exercised  his  riparian  rights  by  build- 
ing the  dam,  is  made  the  basis  of  imposing  an  extra  charge  or 
expense  for  the  benefit  of  navigation,  beyond  the  extra  naviga- 
tion facilities  afforded  by  his  dam.  Such  an  exaction  imposes  a 
caAlribuiion  upon  the  riparian  owner  out  of  his  private  riparian 
rights,  beyond  the  necessary  expense  or  damage  which  is  in- 
cidental to  his  merely  yielding  his  rights  and  advantages  to  the 
actual  necessities  of  navigation. 

The  same  is  true  of  the  provision  that  locks  should  be  made 
at  the  expense  of  the  dam  owner,  at  any  time  afterwards,  if,  in 
connection  with  other  improvements,  such  locks  become  neces- 
sary for  navigation  purposes. 

Still  more  confiscatory  are  the  terms  of  the  provisions  above 
quoted  for  the  imposition  of  a  money  charge  to  be  paid  by  the 
dam  owner.  The  illegality  of  this  charge  is  attempted  to  be 
circumvented  by  the  provision,  in  terms,  that  the  charge  is  to 
reimburse  the  Government  for  restoring  the  natural  condition 
of  the  river  when  such  restoration  shall  be  deemed  necessary  for 
navigation  purposes.  Such  charge  is  really  intended  to  be 
imposed,  independent  of  the  practicability  or  probability  of 
navigation  at  the  point  in  question.  Moreover,  it  is  imposed 
in  advance  of  a  mere  theoretical,  and  perhaps  impossible, 
navigation  use. 

At  most  points  upon  a  navigable  stream  where  power  dams 
are  created,  '*  the  point  of  navigability  "  to  which,  under  his 
riparian  right,  the  riparian  owner  may  construct  and  maintain 
structures  for  his  own  beneficial  use,  independent  of  navigation, 
does  not  exist.  In  such  cases  he  may,  of  course,  tmder  his  ri- 
parian right  and  without  regard  to  navigation,  maintain  struc- 
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tures  to  the  centre  of  the  stream,  and  have  and  obtain  all  the 
beneficial  use,  including  revenue,  from  such  structures,  and 
continue  in  the  possession  of  such  benefits  until  they  are  neces- 
sarily modified  by  actual  navigation  improvement.  Here,  too, 
the  riparian  owner  is  made  to  contribute  to  the  Government  out 
of  the  benefits  which  he  is  entitled  to  retain. 

Of  the  same  character  is  the  further  provision  that  the  riparian 
owner,  whose  plant  is  situated  below  reservoirs  maintained  and 
operated  by  the  Government  for  navigation  purposes,  shall 
contribute  to  the  expense  of  such  reservoirs  and  their  operation, 
by  submitting  to  a  charge,  to  be  paid  out  of  his  revenues.  The 
right  of  the  Government  to  construct  and  operate  headwater 
reservoirs  for  navigation  cannot  be  disputed,  but  these  are  not 
reqtiired,  nor  is  the  expense  of  construction  and  maintenance 
increased,  by  reason  of  the  power  dam  below;  neither  is  their 
efficiency  decreased  or  affected  by  the  power  dam.  The  con- 
struction and  operation  of  the  power  dam  is  in  no  degree  "  in- 
consistent *'  with  the  exercise  of  this  public  right  for  navigation 
purposes,  whereas,  as  we  have  seen,  it  is  up  to  the  limit  of  the 
public  rights  that  the  private  rights  and  beneficial  use  belong  to 
the  riparian.  It  is  a  mere  incident  if  the  water  power  is  improved 
by  such  reservoirs;  but  the  water  power  development  is  in  no 
degree  in  conflict  therewith.  Here,  again,  is  imposed  a  con- 
tribution which  is  not  warranted  in  law. 

To  the  same  effect  is  the  time  limitation;  and  the  principle  is 
the  same  whether  the  limit  be  five  years  or  fifty  years,  although 
not  as  prohibitive  in  degree. 

The  vice  of  these  limitations  lies  in  the  erroneous  asstmiption, 
upon  which  they  are  founded: — that  the  Federal  Government 
has  an  interest  in,  that  it  has  or  controls  the  beneficial  use  of, 
water  powers  as  such,  because  they  are  located  on  streams  which 
are  among  the  class  of  highways  of  commerce,  and  that  such 
interest  extends  beyond  the  limits  of  a  power  purely  regulative 
of  commercial  navigation. 

Such  provisions  disregard  the  property  rights  of  the  riparian 
owner  and  the  well  fixed  rule,  that,  SO  FAR  as  not  inconsistenti 
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and  SO  LONG  as  not  inconsistent,  with  the  actual  needs  of  navi- 
gation, he  has,  as  riparian  owner,  a  property  right  to  every  ele- 
xnent  of  beneficial  use  in  the  beds  and  waters  of  the  stream,  as 
appttrtenant  to  his  riparian  land,  and  not  only  that,  but  to  ALL 
the  beneficial  use  and  to  ALL  the  advantages,  benefits  and 
revenues  therefrom. 

(2)  Federal  Restricttons  upon  the  Niagara  Falis  Power. 

From  what  has  been  shown,  it  is  clear  that  the  State  of  New 
York  holds  the  fee  of  the  Niagara  River  and  of  the  St.  Lawrence 
River,  from  the  New  York  shore  to  the  international  boimd- 
ary  line,  which  is  the  center  of  the  river;  however,  with  no 
proprietary  interest,  but  only  as  sovereign  in  trust  for  the 
specific  purpose  of  navigation.  Even  if  there  are  any  other 
public  uses,  except  navigation,  for  which  there  is  a  sovereign 
holding  in  trust,  such  holding  is  by  the  State.  It  is  also  clear 
that  the  riparian  owner,  not  only  by  the  federal  law  and  decisions 
but  also  by  the  State  law  and  decisions,  owns  the  riparian  rights 
including  all  beneficial  use  of  the  water  power  with  the  right  to 
use  the  bed  in  the  development  and  operation  of  such  water 
power.  Further,  that  these  rights  of  the  State  and  of  the  riparian 
owner  are  subject  only  to  the  limited  federal  power  of  regulation 
for  navigation. 

Nevertheless,  after  certain  riparian  owners,  in  the  exercise 
of  their  riparian  rights,  confirmed  by  the  legislature  of  the  State 
of  New  York,  had  made  large  expenditures  in  the  development 
of  water  power  plants  at  Niagara  Falls  with  a  total  capacity  of 
20,000  cubic  feet  per  second  of  water,  and  requiring  the  operation 
at  fuU  capacity  in  order  to  obtain  the  most  economical  and 
beneficial  use,  Congress  in  1906  arbitrarily  limited  the  quantity 
to  be  used  to  25  per  cent,  less  than  capacity. 

A  a  of  June  29,  1906,  34  Stats,  at  Large  626. 

More  than  that,  Congress  has  since,  in  terms  kept  the  same 
restriction,  although  in  1909-10,  a  treaty  was  made  with  Great 
Britain  by  which  the  United  States  reserved  the  right  to  permit 
the  use  of  a  total  of  20,000  cubic  feet  per  second. 
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Treaty  between  United  States  and  Great  Britain  in 
regard  to  the  boundary  waters  between  United  States  and 
Canada,  signed  January  11,  1909,  proclaimed  May  13, 
1910,— Treaty  Series,  No.  548. 

• 

This  treaty  was  made  for  the  express  purpose  of  limiting  the 
diversion  of  water  from  Niagara  River, 

"  so  that  the  level  of  Lake  Erie  and  the  flow  of  the  stream 
shall  not  be  appreciably  affected  '*  (Art.  V). 

The  same  treaty  recognized  the  equities,  if  not  the  legal 
rights,  of  the  riparian  owners  who  had  made  investments  prior 
thereto  upon  the  strength  of  their  riparian  rights  and  grants 
from  the  State,  expressing 

'*  the  desire  of  both  parties  to  accomplish  this  object  with 
the  least  possible  injury  to  investments  which  have  already 
been  made  in  the  construction  of  power  plants  on  the 
United  States  side  of  the  river  ",  etc.  (Art.  V). 

The  most  careful  scientific  observations  which  could  be  made 
showed  that  the  effect,  of  operating  the  power  plants  at  full 
capacity,  upon  the  levels  of  Lake  Erie  and  the  Niagara  River 
would  at-  most  only  lower  such  levels  a  fraction  of  an  inch, 
and  that  such  levels  would  not  **  appreciably  "  be  affected. 
The  river  is  admittedly  not  actually  navigable  and  can  never  be 
actually  navigable  at  the  points  in  question.  It  is  thus  demon- 
strated that  no  interest  of  or  connected  with  navigation,  either 
directly  or  indirectly,  would  be  affected. 

The  real  and  only  avowed  object  of  the  act  of  Jtme  29,  1906^ 
and  the  only  object  of  the  terms  of  the  treaty  of  1910,  so  far 
as  the  Niagara  River  is  concerned,  was,  not  to  protect  commerce 
or  navigation,  either  directly  or  indirectly,  but  to  prevent  inter- 
ference with  the  "  scenic  grandeur  of  Niagara  Falls  ". 

The  title  of  the  act  states  that  the  control  and  regulation 
contemplated  are  "  for  the  preservation  of  Niagara  Falls  ". 
But  the  Falls  are  not  only  unnavigable,  but  are  an  insurmount* 
able  obstacle  to  the  navigation  of  the  river. 
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Furthermore,  the  act  authorizes  restrictions  to  be  made  by  the 
Secretary  of  War  to  prevent  interference  with  "  the  scenic 
grandeur  of  Niagara  Falls  "  (§2). 

Again,  this  act  authorizes  a  treaty  with  Great  Britain,  the 
sole  object  of  such  treaty  being  stated  as  "for  such  regulation 
and  control  of  the  waters  of  Niagara  River  and  its  tributaries 
as  will  preserve  the  scenic  grandeur  of  Niagara  Falls  and  of  the 
rapids  in  said  river  "  (§4). 

The  treaty  was  authorized  only  for  that  purpose;  and,  while 
it  contains  provisions  relating  to  other  boundary  waters  with  a 
view  to  protecting  navigation,  the  provisions  as  to  Niagara  Falls 
are  based  upon  the  fact  that  "  the  high  contracting  parties  agree 
that  a  is  expedient  to  limit  the  diversion  of  water,"  etc. 

It  is  thus  manifest  that  the  sole  object  of  the  act  of  June  29, 
1906,  and  of  the  treaty  of  1910,  with  reference  to  Niagara  Falls, 
was  to  protect  "  scenic  grandetu*  ". 

Under  the  law  of  water  rights  and  water  powers,  as  above 
shown,  there  was  no  basis  whatever  for  the  interference  of 
Federal  authority.  If  there  were  any  legal  basis  for  the  exercise 
of  Federal  control  on  the  ground  of  protecting  *'  scenic  grandeur,*' 
then  Congress  would  have  the  authority  to  prevent  water  power 
development  on  any  stream  in  the  United  States,  whether  navig- 
able or  tmnavigable;  for  every  water  fall  has,  proportionate  to 
its  location  and  size,  the  quality  of  adding  scenic  beauty  to  the 
landscape  view.  It  is  of  course  within  the  power  of  the  Federal 
Government  or  that  of  a  State,  to  acquire  the  riparian  land  and 
thereby  the  water  fall  and  to  preserve  the  same,  alone  or  in 
connection  with  a  public  park,  for  the  purpose  of  pleasing  the 
sense  of  beauty;  but  there  can  be  no  authority  for  regulation 
based  alone  upon  the  power  to  preserve  scenic  beauty.  Indeed, 
under  our  law  of  property,  flowing  streams  were  intended  for 
the  use  of  man,  and  these  rights  of  use  vary  in  extent  and  nature 
as  the  natural  features  appurtenant  to  the  land  vary;  and  the 
right  of  their  enjoyment  goes  with  the  land. 

If  there  were  any  sovereign  right  of  control  to  protect  **  scenic 
grandeur  ",  it  is  a  right  which  has  not  been  reserved  to  and  does 
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not  belong  to  the  Federal  Govermnent,  but  entirely  to  the  State 
of  New  York.  It  has  been  shown,  however,  that  no  means  of 
observation  could  detect  any  appreciable  difference  in  the  ap- 
pearance of  the  Falls  occasioned  by  such  use  of  the  water  for 
power.  In  any  event,  the  rule  de  minimis  would  apply.  There 
would  be  no  ground  even  for  State  interference,  assuming  that 
the  State  had  the  power.  It  is  sufficient  to  note,  however,  that 
the  Federal  Government  had  no  authority  to  make  or  enforce 
the  restrictions  attempted.  They  were  unlawful,*  not  only  for 
lack  of  authority,  but  for  the  more  important  reason  that  at  the 
same  time  they  had  the  effect  arbitrarily  to  deprive  the  riparian 
owner  of  a  part  of  his  beneficial  use,  which  the  law  of  property 
rights  gave  to  him  and  which  rights  had  been  confirmed  as  prop- 
erty rights,  not  only  by  the  legislature,  but  by  the  Courts  of 
New  York  {People  ex  rel.  Niagara  Co.  v.  Smithy  supra).  The  re- 
striction by  Congress  under  the  Act  of  1906  to  an  amount  25  per 
cent  below  capacity  is  therefore  void. 

It  happens  that  the  amount  provided  for  by  the  treaty  of  1910 
is  the  same  as  the  total  capacity  of  established  water-power 
plants;  but  if  either  riparian  owners  hereafter  exercising  their 
riparian  rights,  or  present  riparian  owners  of  established 
plants,  shall  wish  to  develop  and  use  beyond  the  amount  limited 
by  the  treaty,  especially  if  permission  for  such  fiuther  use  is 
made  by  the  State  of  New  York,  the  limitations  of  the  treaty 
cannot  necessarily  limit  an  increased  use.  It  being  established 
that  the  use  and  the  right  of  use  is  a  private  property  right,  and 
that  the  restrictions  involved  are  not  for  the  purpose  of,  or  neces- 
sary for,  the  regulation  of  the  stream  for  navigation,  the  limit 
of  Federal  authority  has  been  reached.  Property  rights  can 
no  more  be  taken  away  or  diminished  by  the  Federal  Govern- 
ment imder  such  treaty  provisions  than  by  the  provisions  of  an 
Act  of  Congress. 

This  is  not  to  deny  the  paramount  treaty-making  power  of  the 
Federal  government,  nor  that,  in  some  instances,  treaty  stipula- 
tions entered  into  in  accordance  with  the  constitutional  authority 
and  powers  reserved  to  the  Federal  government,  may  supersede 
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State  laws  and  constitutions,  and  even  the  law  of  private  property 
rights.  But  the  Constitutional  powers  reserved  to  the  Federal 
government  with  regard  to  waterways,  which,  as  we  have  seen, 
include  international  boundary  streams,  are  expressly  limited. 
It  cannot,  therefore,  beyond  the  limits  of  that  reserved  authority, 
make  stipulations  with  a  foreign  nation  by  which  private  prop- 
erty rights  are  destroyed,  and  leave  the  private  property  owner 
bound  by  such  stipulations,  or  at  least  without  leaving  to  him  a 
remedy  for  his  injury. 

"  A  treaty,  no  more  than  an  ordinary  statute,  can  arbi- 
trarily cede  away  any  one  right  of  a  State  or  of  any  citizen 
of  a  State  '*.  Treaty  provisions  must  be  made  within  the 
constitutional  powers  of  Congress  over  the  subject  matter. 

License  Cases^  5  How.  613. 

1  Butler  "  Treatymaking  Power  of  U.  S.  "  p.  402  note. 

Moreover,  neither  by  treaty  nor  by  statute  can  such  restric- 
tions be  justified  on  the  ground  that  the  waters  in  question  form 
an  international  botmdary.  Assuming  that  the  Federal  govern- 
ment had  supervisory  powers  arising  from  the  fact  that  the 
stream  is  such  boundary,  its  powers  would  be  limited  to  such 
restrictions  or  regulations  as  are  necessary  to  preserve  the  bound- 
ary. .  The  real  boundary,  however,  is  not  the  river  itself,  but  the 
centre  of  the  river.  As  a  matter  of  fact,  the  diminution  of  the 
waters  passing  over  the  crest  of  the  falls  does  not  in  any  degree 
change  the  line  of  the  centre  of  the  stream.  As  shown  above,  the 
riparian  rights  are  the  same  upon  international  boundary 
streams  as  upon  other  navigable  streams.  This  is  shown  in 
the  decision  of  the  Federal  Supreme  Court,  cited  above,  that 
the  riparian  owner  on  the  Sault  Ste.  Marie  holds  a  fee  to  the 
middle  of  the  stream;  and,  further,  that  the  riparian  rights  are 
not  affected  or  diminished  by  reason  of  the  fact  that  the  stream 
is  an  international  boundary. 

U.  5.  V.  Chandler-Dunbar  Co.,  209  U.  S.  447. 

But  under  the  same  real  and  avowed  purpose  of  protecting 
"  scenic  grandeur  ",  the  act  of  June  29,  1906,  goes  further;  it 
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restricts  the  quantity  of  electrical  power  that  may  be  trans- 
mitted from  Canada  into  the  United  States  to  160,000  horse 
power  (produced  by  about  8000  cubic  feet  of  water  per  sec- 
ond). (§2). 

It  has  been  demonstrated  as  a  fact  that  this  restriction,  and 
the  restriction  placed  on  the  American  side,  cut  down  the 
amount  allowed  to  much  less  than  the  capacity  of  the  plants 
which  had  been  established  at  the  time  of  the  Act,  and  therefore 
occasion  a  substantial  loss  in  revenue  to  the  riparian  investors, 
and  also,  by  preventing  operation  at  full  capacity,  increase  the 
development  cost  per  horse  power  produced. 

More  than  that,  the  amount  permitted  to  be  sold  upon  the 
American  side  is  much  less  than  the  actual  demand  for  power; 
and  industrial  development  in  the  vicinity  of  Niagara  which 
wotild,  otherwise  than  for  such  restrictions,  be  promoted  and 
increased,  is  comparatively  at  a  standstill. 

The  restrictions,  therefore,  are  injurious,  not  only  to  the 
riparian  owner,  but  to  the  general  public,  and  are  inexpedient. 

However,  the  important  fact  here  is  that  the  restrictions  are 
tmauthorized  and  invalid.  We  have  shown  this  as  to  the  re- 
strictions on  the  American  side,  but  the  same  objections,  and 
others,  apply  to  the  restrictions  upon  transmission  from  the 
Canadian  side. 

The  only  authority  there  can  be  for  such  federal  restriction 
is  the  power  to  regulate  commerce.  The  restriction,  however, 
is  not  a  regulation  of  commerce,  but  a  prohibition.  It  prohibits 
the  supply  of  a  product  to  a  market  in  which  there  is  a  ready 
demand.  The  demand,  moreover,  is  one  created  by  public 
needs,  the  fulfilment  of  which  would  bring  great  public  ad- 
vantage. 

Even  if  the  diversion  prevented  would,  in  fact,  make  any  ap- 
preciable difference  in  the  "  scenic  grandeur  "  of  the  Falls,  that 
is  a  matter,  which,  as  we  have  said,  is  not  within  Federal  author- 
ity. 

It  is  a  self-answered  proposition  to  assert  that  the  object  of 
preserving  "  scenic  grandeur  "  is  an  object  within  the  power  of 
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regulating  commerce.  The  assertion  of  such  power  is  directly 
contrary  to  the  principles  laid  down  in  the  cases  above  cited. 
It  has  not  "  substantial  relation  to  the  public  objects  which  the 
Government  may  legally  accomplish  ".  It  is  outside  those  ob- 
jects, and  is  therefore  *'  arbitrary  and  unreasonable  and  beyond 
the  necessities  of  the  case  ".  (200  U.  S.,  561,  supra).  It  is  not 
"  in  the  interest  of  some  substantial  right,"  given  to  the  Federal 
Government  by  the  Constitution,  *'  which  is  affected  by  the 
exercise  of  the  right  of  the  relator  (the  riparian  owner)  to  the 
use  of  the  waters  of  the  river  '*  (Niagara  Falls  case,  70  App. 
Div.,  543;  aff'd  175  N.  Y.  469). 

Indeed,  the  restriction  as  to  transmission  from  the  Canadian 
side,  by  being  continued  since  the  treaty  of  1910,  is  still  more 
unreasonable  and  invalid.  That  treaty  limits  the  total  amotmt 
of  water  to  be  used  for  power  on  the  Canadian  side  to  36,000 
cubic  feet  per  second,  and  on  the  American  side  to  20,000  cubic 
feet  per  second.  On  the  Canadian  side,  the  total  amount  per- 
mitted by  the  treaty  is  not  diminished;  on  the  American  side  the 
treaty  amount  is  diminished  about  25  per  cent. 

Assuming  all  the  provisions,  both  treaty,  and  of  the  Act  of 
June  29,  1906,  to  be  valid,  this  restriction  against  transmission 
from  the  Canadian  side  has  no  effect  in  diminishing  the  total 
amotmt  diverted  at  the  Falls,  whether  such  diversion  be  for  one 
object  or  another.  It  has  the  effect  only  of  stimulating  in- 
dustrial development  on  the  Canadian  side,  and  of  retarding 
industrial  development  on  the  American  side.  This  restriction 
amounts,  in  short,  to  a  substantial  subsidy  to  investors  in 
Canada,  at  the  expense  of  the  American  investors. 

And  yet,  this  arbitrary,  imcommercial  and  unwise  restriction 
is  claimed  to  be  founded  on  the  Federal  authority  to  '*  regulate  " 
commerce!  It  is  simply  an  instance  of  legislative  suicide,  in- 
cited by  a  mistaken  sentiment  for  **  scenic  grandeur."  It  may 
be  picturesque;  but  it  is  neither  lawful  nor  expedient. 

[As  to  the  facts  and  law  with  reference  to  legislation  to  pre- 
serve the  "  scenic  grandeur  "  of  Niagara  Falls,  see  the  following 
documents:     Report  of  Hearings  before  House  Committee  on 
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Foreign  Affairs,  Jan.  16,  1912  and  following  days,  on  House 
bills,  "  to  give  effect  to  the  fifth  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  signed  January  11,  1909;" 
also  report  of  hearings  before  House  Committee  on  Rivers  and 
Harbors,  January,  1911,  same  subject;  also  Report  of  Hearings 
before  House  Committee  on  Rivers  and  Harbors,  April,  1906, 
on  Burton  Act;  also  Report  on  "  Water  Powers  of  Canada," 
published  by  Commission  of  Conservation  of  Canada,  Septem- 
ber, 1911.] 

It  is  apparent  from  the  foregoing  that  Federal  legislation 
affecting  private  water  powers  upon  navigable  streams  has 
already,  in  many  instances,  gone  beyond  the  legal  and  proper 
limits  of  Federal  authority.  It  remains  only  to  call  attention 
to  some  considerations,  on  the  ground  of  policy,  which  should 
influence  futxire  legislation  on  this  subject. 


V. 

THE  QUESTION  OF  POLICY. 

From  what  has  already  been  shown,  the  general  policy  which 
should  be  pursued  by  the  federal  government  is  apparent,  and 
the  following  suggestions  as  to  such  policy  would  seem  to  follow 
as  a  rule  of  law: 

1.  The  right  of  the  riparian  owner  to  all  the  beneficial  use 
of  the  water  powers  appurtenant  to  his  land  is  subject  only  to 
the  limited  power  of  thejfederal  government  to  regulate  the  stream 
for  navigation  purposes.  Such  powers  of  regulation  cannot  be 
exercised,  as  against  the  riparian  right,  except  to  the  extent,  and 
for  the  time  that  the  necessities  arising  from  actual  improve- 
ments for  navigation  require  that  the  riparian  right  of  user 
should  jrield. 

2.  The  obligation  upon  the  riparian  owner,  that  his  user  shall 
yield  to  necessary  improvements  for  navigation,  does  not  in- 
elude  the  obligation  that  he  shall  contribute  out  of  the  benefits 
of  his  right  of  user,  to  the  expenses  which  it  is  incumbent  upon 
the  government  itself  to  bear  for  navigation  improvements. 
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3.  The  power  of  the  government  is  a  restricted  one,  and  for  a 
restricted  purpose.  Its  limitations  may  be  and  are  clearly 
defined.  Such  power  or  authority  of  the  government  does  not 
arise  from,  nor  give  to  it,  either  as  sovereign  or  proprietor,  any 
right  to  the  beneficial  use  of  the  water  powers.  It  does  not, 
directly  or  indirectly,  hold  or  have  any  interest  in  the  water 
power,  or  in  any  of  the  advantages,  financial  or  otherwise,  ac- 
cruing from  the  beneficial  use  thereof. 

4.  The  property  right  of  the  riparian  owner  is  clearly  defined. 
Therefore,  legislation  shoiild  be  framed  with  a  view  to  protecting 
that  private  right  rather  than  infringing  upon  it.  Much  less 
should  the  Government  attempt  to  legislate  to  itself,  or  to  a 
State,  or  to  the  public,  any  advantage  or  benefit  arising  from  the 
use  of  such  water  power.  There  is  no  foundation  in  law  for  the 
making  of  restrictions  or  prohibitive  conditions,  or  the  levying 
of  tributes  or  charges,  for  a  privilege  or  license  to  a  riparian  owner 
to  develop,  operate  and  enjoy  the  advantage  of  his  water  power. 
•  6.  Federal  control  of  water  power  is  expressly  limited  to  the 
sovereign  power  of  control  for  the  specific  purpose  of  navigation, 
and  is  limited  to  the  reasonable  necessities  of  such  navigation. 
All  other  powers  of  control,  including  all  proprietary  rights  in  the 
beneficial  use  of  the  water  powers,  have  passed  to  the  States;  and 
the  States,  by  adjudications  which  are  final  on  this  subject,  have 
confirmed  on  the  riparian  owner  all  proprietary  rights. 

6.  The  Government,  for  the  purpose  of  exercising  its  power  of 
regulation  of  commerce,  is  protected  at  all  times  by  the  law  of 
property  rights,  that  the  riparian  owner's  right  of  user  of  the 
bed  and  stream  for  water  power  is  subject  to  yield  to  the  ne- 
cessities of  navigation. 

Legislation  should  be  carefuUy  framed  with  a  view  to  pro- 
tecting and  confirming  the  riparian  right,  and  so  as  to  avoid  any 
invasion,  direct  or  indirect,  of  the  private  property  right  of  the 
riparian  to  make  investments,  and  in  investments  already  made. 

There  is  a  disposition  and  an  avowed  purpose  in  some  quarters 
to  urge  the  enforcement  of  legislative  restrictions,  conditional 
prohibitions,  tolls  and  charges,  against  the  riparian  owner,  with 
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a  view  to  appropriating  to  the  Government  or  the  State  that 
which  really  is  revenue,  or,  in  other  words,  a  beneficial  advantage 
from  the  use  of  water  power.  While  this  manifestly  would  be 
illegal  if  done  directly,  there  is  a  disposition  to  accomplish  the 
result  indirectly  by  legislation  enacted  and  enforced  under  the 
guise  of  navigation  regtdation.  The  attempt  is,  in  substance,  one 
to  dispossess  the  riparian  owner  from  ^certain  rights  and  privileges, 
which,  by  his  unqualified  patents,  passed  to  him,  and  no  right  to 
which  was,  impliedly  or  otherwise,  reserved  either  to  the  Federal 
or  State  Government  or  to  the  public  at  large.  The  tendency  is 
to  disregard  the  sanctity  of  private  property.  With  reference  to 
such  tendency,  in  the  matters  now  under  consideration,  I  wish 
to  call  attention  to  certain  authorities. 

It  is  often  urged,  and  urged  with  respect  to  State  and  National 
legislation  in  regard  to  water  power,  that  it  would  have  been  a 
better  policy  if,  from  the  beginning,  the  Government  had  re- 
served, or  if  the  States  had  reserved,  some  right  of  direct  interest 
in  these  natural  resoxirces,  which,  admittedly,  has  not  been  done, 
where  the  riparian  owner  holds  his  land  under  a  non-restricted 
patent  or  grant.  Therefore,  it  is  urged  that,  despite  the  fact 
that  the  courts  have  confirmed  the  right  of  the  riparian  to  all  the 
beneficial  use  of  the  water  powers,  the  Federal  and  State  Govern- 
ments, through  their  legislatures,  should  restrict  that  beneficial 
use  to  the  smallest  limits.  It  is  even  urged  that  the  legal  limits 
governing  riparian  property  rights  should  not  be  observed  neces- 
sarily  by  the  express  terms  of  legislative  enactment,  but  that  the 
acts  of  Congress  or  of  the  State  legislatures  should,  in  terms, 
either  directly  or  indirectly,  assert  in  the  Federal  Government 
or  in  the  State,  the  ownership  or  right  of  interest  in  such  water 
power,  and  have  such  provisions  enforced  by  the  Courts,  so 
far  as  possible.  Or,  if  it  is  not  done  directly,  it  is  iirged  that 
legislation  should  be  upon  the  theory  that  such  diminution  of  the 
established  property  right  of  the  riparian  can  be  accomplished, 
with  financial  benefit  to  the  State,  by  imposing  restrictions,  tolls 
and  charges,  etc.,  and  leaving  it  to  the  Court  to  draw  the  line 
between  that  which  is  enforceable  against  the  riparian  owner,  and 
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that  which  is  not.  This  has  been  the  policy,  apparently,  of  some 
of  the  legislation  urged  upon  Congress.  It  has  been,  avowedly, 
the  policy  of  certain  State  legislation,  for  example,  Wisconsin* 
In  the  latter  State,  the  1911  Legislature  passed  a  statute  practi- 
cally confiscating  to  the  State  all  riparian  rights  in  that  State, 
and  at  the  end  of  the  act  it  was  stated,  in  substance,  that  the 
legislature  had  gone,  not  only  to  the  limit  of  its  constitutional 
right,  but,  in  many  instances,  probably  beyond;  and  the  Courts 
are  ^sked  to  save  to  the  State  as  much  as  they  conscientiously 
cotdd  under  the  broad  provisions  which  the  Act  contained. 

Chap.  652  Wisconsin  Session  Law  1911. 

[On  January  30,  1912,  the  Wisconsin  Supreme  Court  declared 
the  statistic  last  referred  to  unconstitutional.  I  should  like  to 
print  that  decision  here  in  full  and  commend  it  to  the  careful 
attention  of  all  legislators.  See  People  ex  rel.  Wausau  St.  Ry.  Co. 
v.  Bancroft,  Atty.  GenL,  Northwestern  Reporter,  page  330.] 

But  against  these  tendendes  and  attempts  indirectly  to 
confiscate,  note  what  the  Courts  say: 

The  United  States  Supreme  Court  recently  said: 

**  The  courts  ought  not  to  bear  the  whole  burden  of  saving 
property  from  confiscation,  though  they  will  not  be  found 
wanting  where  the  proof  is  clear.  The  legislatures  and 
subordinate  bodies,  to  whom  the  legislative  power  has  been 
delegated,  ought  to  do  their  part.  Our  social  system  rests 
largely  upon  the  sanctity  of  private  property,  and  that 
State  or  community  which  seeks  to  invade  it  will  soon  dis- 
cover the  error  in  the  disaster  which  follows.  The  slight 
gain  to  the  consumer,  which  he  could  obtain  from  a  reduc- 
tion in  the  rates  charged  by  pubUc  service  corporation,  is  as 
nothing  compared  with  his  share  in  the  ruin  which  would  be 
brought  about  by  denying  to  private  property  its  just  re- 
ward, thus  unsettUng  values  and  destroying  confidence.** 

Knoxville  v.  Water  Co.,  212  U.  S.,  1,  18. 

The  Wisconsin  Supreme  Court  had  already  said: 

"  Since  the  whole  beneficial  use  of  navigable  lakes  is 
unchangeably  vested  in  the  people,  every  one  within  the 
State  having  the  right  to  enjoy  the  same  so  long  as  he  does 
not  invade  the  like  right  of  another,  without  any  inter- 
ference by  claim  of  paramount  right  to  the  subject  thereof, 
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any  law  invading  that  individual  possession  is,  in  effect,  an 
invasion  of  the  right  to  liberty  and  property  without  due 
process  of  law,  contrary  to  said  fourteenth  amendment. 
Any  such  invasion  for  the  purpose  of  adding  to  the  public 
revenues^  exacting  from  a  person,  for  the  ben^  of  the  State, 
compensation  for  the  enjoyment  of  a  right  which  belongs  to 
him  and  which  he  has  a  right  to  enjoy  without  paying  therefor, 
violates  sec.  13,  art.  I,  of  the  State  constitution,  pro- 
hibiting the  taking  of  private  property  for  public  use  without 
just  compensation. 

It  is  a  matter  of  keen  regret  that  we  are  compelled  to  place 
the  stamp  of  judicial  condemnation  upon  the  work  of  co- 
ordinate branches  of  the  government.  That  is  true  in 'any 
case,  but  it  is  especially  true  here,  since  it  turns  to  naught  a 
strongly  fortified  supposed  new  discovery  of  a  rich  source  for 
adding  to  the  revenues  of  the  State  **. 

RossmiUer  v.  StaU,  114  Wis.,  169,  188. 

In  another  case  in  Wisconsin,  the  State  legislature  attempted, 
by  statute,  to  forbid  the  riparian  owner  from  placing  structures 
in  the  bed  of  a  navigable  river  which  did  not  interfere  with 
navigation,  but  the  Court  declared  the  statute  unconstitutional 
and  void,  as  an  attempt  to  interfere  with  the  property  right  of 
the  riparian  owner.    ,The  Court  said: 

"  I  cannot  subscribe  to  the  omnipotence  of  a  state  legisla- 
ture, or  that  it  is  absolute  and  without  control,  although  its 
authority  should  not  be  expressly  restrained  by  the  constitu- 
tion or  fundamental  law  of  the  State.  *  *  ♦  Xhe  nature 
and  ends  of  the  legislative  power  will  limit  the  exercise  of 
it.  *  *  *  There  are  certain  vital  principles  in  o\ir  free 
republican  government  which  will  determine  and  overrule 
an  apparent  and  flagrant  abuse  of  legislative  power, — ^as  to 
authorize  manifest  injustice  by  positive  law,  or  to  take  away 
that  security  of  personal  liberty  or  private  property  for  the 
protection  whereof  the  government  was  established.  An 
act  of  the  legislature  (for  I  cannot  call  it  a  law)  contrary 
to  the  great  first  principles  of  the  social  compact  cannot  be 
considered  a  rightful  exercise  of  legislative  authority." 

Janesville  v.  CarpenUr,  77  Wis.,  288.  303. 
The  Wisconsin  Supreme  Court  in  the  last  case  cites  and 
quotes  the  language  of  the  United  States  Supreme  Court.     In- 
deed, the  words  above  quoted,  were  taken  from  the  United 
States  Supreme  Court  decision. 
\Qilder  v.  Bull,  3  DalL,  387,  388. 
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In  Michigan  a  similar  attempt  was  made  by  the  Legislature, 
by  an  arbitrary  establishment  of  a  dock  line  across  riparian  land, 
to  exclude  the  riparian  owner  from  improving  for  water  power 
purposes  a  portion  of  the  river  which  was  not  actually  navigable; 
but  the  court  set  aside  the  Act  as  an  infringement  of  the  private 
right  and  said: 

"  The  police  power  of  the  Legislature  of  this  State  is  not 
omnipotent.  It  cannot,  under  the  guise  of  regulation,  destroy 
property  rights  arbitrarily  and  witlwut  reason,^* 

Grand  Rapids  v.  Powers,  89  Mich.  94,  113. 

Again,  where  the  New  York  Legislature  attempted,  under  the 
guise  of  public  regulation  for  public  purposes,  to  make  restric- 
tions upon  the  use  by  the  private  owner,  which  were  not  necessary 
to  protect  the  public  use  of  navigation,  the  New  York  Supreme 
Court  said: 

"  The  Legislattire,  except  under  the  power  of  eminent 
domain,  upon  making  compensation,  can  interfere  with  such 
stream  only  for  the  purposes  of  regulating,  preserving,  and 
protecting  the  public  easement.  Further  than  that,  it  has 
no  more  power  over  these  fresh  water  streams  than  over 
private  property.  It  may  make  laws  for  regulating  booms, 
dams  and  bridges  only  so  far  as  is  necessary  to  protect  and 
preserve  the  public  easement,  and  when  it  goes  further,  it 
invades  private  rights  protected  under  the  constitution." 

Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  179,  186. 
These  restrictions  upon  legislative  action  are  recognized  as 
well  established: 

"  A  statute  making  it  unlawful  to  drive  piles  or  build 
piers,  cribs,  or  other  structures  in  the  bed  of  a  private 
navigable  river  without  regard  to  whether  the  same  obstruct 
navigation  was  held  invalid  as  depriving  the  riparian  owners 
of  their  property  without  compensation  and  without  due 
process  of  law." 

1  Lewis  on  Eminent  Domain,  sec.  70. 

Any  failure  to  keep  legislation  affecting  private  water  powers 
within  the  constitutional  authority  of  the  Federal  Government, 
is  necessarily  followed  by  results  which  are  exceptionally  harm- 
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f  ul,  and  which  are  the  concrete  indication  of  a  most  vicious  legisla- 
tive tendency.  It  indicates  a  disregard  for  the  rights  of  the 
States  as  well  as  for  the  rights  of  private  property. 

Legislation  affecting  water  powers  which,  either  in  terms  or  in 
effect,  exceeds  the  limited  and  specific  purpose  for  which  the 
Federal  Government  has  the  power  to  legislate,  and  which  goes 
beyond  the  exclusively  sovereign  power  of  control  for  the 
specific  public  ptupose  of  navigation,  arrogates  to  the  Federal 
Government  sovereign  and  proprietary  rights,  not  only  of  legisla- 
tion, but  of  ownership  and  control,  which  belong  to  the  State. 
It  is  not  only  an  encroachment  upon  the  rights  and  jurisdiction 
of  the  States,  but  it  becomes  also  a  direct  encroachment  upon, 
and  repugnant  to.  State  policy.  State  laws,  and  State  grants, 
already  declared  and  enacted  by  such  States  piu^uant  to,  and 
within  the  limits  of,  the  authority  and  power  belonging,  imder 
the  Constitution,  alone  to  such  States. 

But  such  legislation  is  not  only  paternalistic  in  the  extreme. 
It  has  the  effect  also  of  diminishing  or  destroying  the  private 
property  right  of  the  riparian  owner  to  the  beneficial  use  of  the 
easements  legally  belonging  to  his  riparian  land,  a  private  prop- 
erty  right  vested  by  the  common  law  of  the  State,  which 
is  the  final  judge  as  to  the  limits  of  such  legal  right.  Such 
legislation,  therefore,  becomes  confiscatory. 

The  wise  policy  is  that,  instead  of  stretching  legislation  against 
the  riparian  beyond,  or  even  to,  the  limits  of  legal  and  constitu- 
tional restraints,  the  Government  should  do  everything  possible 
to  encourage  industrial  development,  and  to  insure  to  investors 
in  such  development  the  utmost  security.  The  policy  should  be 
to  encourage,  rather  than  to  discourage,  financial  investment, 
not  only  in  water  powers  already  developed,  but  in  further  de- 
velopment enterprises.  The  Government  should  not  seem,  even 
in  terms,  in  any  degree,  to  assert  a  right  of  control  inconsistent 
with  the  known  and  established  law  of  property  rights.  Legis- 
lation should  not  be  with  a  view  to  putting  as  much  burden  as 
possible  upon  the  riparian  user  of  the  water  powers,  even  if  such 
biu'den  would  inure  to  the  advantage  of  the  Government  or  of 
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the  public.  The  object  of  such  legislation  should  be  to  protect 
the  property  rights  of  the  riparian  to  the  fullest  extent  consistent 
with  the  actual  necessities  of  navigation. 

It  is  evident  tl^t  a  wise  and  considerate  policy,  one  that 
takes  into  consideration  the  law  of  property  rights  of  the  riparian, 
as  the  same  have  been  clearly  established,  will  leave  to  him  all 
the  beneficial  use  of  the  water  powers,  and  for  all  time,  so  far  as 
can  be  done  consistently  with  a  proper  and  necessary  improve- 
ment of  navigable  streams  for  commercial  navigation.     It  is 
further  evident  that  legislation  cannot  legally  be  based  upon  any 
ptirpose  or  desire  of  the  Federal  government  to  accomplish  any 
object,  directly  or  indirectly,  with  regard  to  such  streams,  except 
the  one  specified  purpose  of  navigation,  and  that,  even  for  the 
purpose  of  navigation,  the  lawful  rights  of  the  riparian  to  the 
beneficial  use  of  the. bed  and  waters,  should  be  interfered  with 
and  damaged  to  the  least  possible  extent  consistent  with  the 
actual  improvements  reasonably  necessary  to  make  the  stream 
navigable  at  the  point  where  such  riparian  use  is  feasible. 

I  present  the  foregoing  for  the  careful  consideration  of  yoiu* 
Honorable  Commission. 

Respectfully  submitted, 

Rome  G.  Brown. 
November  28,  1911, 
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Introductory. 


In  pursuance  of  its  duties  imposed  by  the  Congress  to  "investigate 
questions  pertaining  to  water  transportation  and  the  improvement  of 
waterways,  and  to  recommend  to  Congress  such  action  as  it  may  deem 
best  on  these  subjects,"  your  honorable  commission  has  before  it 
for  consideration  at  the  present  time,  as  I  understand  it,  that  phase 
of  the  subject  which  pertains  to  powers  of  the  Congress  to  make  and 
enforce  regulations  and  restrictions  upon  the  development,  by  private 
riparian  owners,  of  water  powei's  existing  in  the  navigable  streams  of 
the  United  States  which  are  appurtenant  to  private  riparian  land 
on  such  streams.  It  is,  presumably,  the  desire  and  object  of  this 
commission  to  make  only  recommendations  for  such  legislation  as 
shall  be  consistent  with  the  constitutional  powers  of  the  Congress 
and  with  the  constitutional  and  legal  rights  of  the  private  riparian 
owners.  I  assume  also  that  this  commission  will  not  necessarily 
extend  its  recommendations  for  legislation  to  the  very  limits  whicn 
it  may  conclude  as  those  defining  the  power  of  legislative  action  and 
enforcement,  but  that  it  will  weigh  and  act  upon  considerations  of 
expediency  and  policy. 

Your  recommendations  upon  this  phase  of  the  subject,  then,  must 
be  based  upon  a  careful  consideration  of  two  things:  (1)  The  con- 
stitutional and  legal  limitations  of  the  powers  of  the  Congress, 
within  which  limitations,  whatever  they  may  be,  must  be  measured 
any  and  all  recommendations  for  legislative  action,  no  matter  that, 
independent  of  legal  limitations,  other  legislation  might  seem  to  be 
for  the  advantage  of  the  public;  and  (2)  the  question  whether  it  is 
wise  and  expedient  for  Federal  legislation  to  be  extended,  even  to  the 
limits  of  the  constitutional  powers  of  the  Congress. 

It  is  the  consideration  ot  these  two  questions  to  which  I  respect- 
fully ask  your  attention.  They  are  important  to  the  pubUc  in- 
terests, as  represented  by  the  Federal  Government  and  by  the 
State  Governments;  they  are  important  also  to  riparian  owners, 
whose  beneficial  use  of  the  water  powers  appurtenant  to  their  lands 
is  a  private,  vested  property  right,  subject  only  to  whatever  para- 
mount right  the  Federal  Government  or  the  State  Governments,  or 
both,  may  have  in  the  waters  and  beds  of  such  streams. 
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My  interest  in  the  matter  is  not  solely  professional,  although  I 
represent  here  the  interests  of  various  private  riparian  owners  in 
Mmnesota  and  other  Western  States,  and  also  in  New  York  and  other 
Eastern  States.  I  have  also  a  personal  interest,  not  financial,  but 
as  a  student  who  has  studied  and  written  somewhat  upon  subjects 
pertaining  to  water  rights,  and  whose  object  is  to  have  this  matter 
considered  from  a  legal  and  scientific  viewpoint,  rather  than  from  one 
which  is  partial  ana  one  sided. 

There  has  been  too  much  of  the  partial  and  one-sided  discussion  of 
this  and  allied  phases  of  the  subject  of  water  rights,  not  only  before  the 
courts,  but  before  National  and  State  legislatures,  beiore  public 
commissions,  and  before  the  public  in  general.  The  partisan  dis- 
putant for  the  public  right  ignores  the  private  right;  the  partisan 
advocate  of  the  riparian  owner  dLsregards  the  public  right.  From 
this  clashing  of  ill-considered  partisan  views  has  arisen  the  seeming 
conflict  in  the  early  adjudications  by  the  courts  in  this  country  as 
to  the  respective  rights  of  the  Governments,  Federal  and  State,  and 
of  the  private  water-power  owners.  From  the  same  cause  have 
arisen  trie  differences  and  inconsistencies  of  legislative  pohcy  from 
time  to  time,  as  evidenced  by  the  varying  enactments  of  tne  Congress 
and  the  State  legislatures. 

Another  source  of  confusion  in  this  country  has  been  the  necessity 
of  applying  the  common  law  of  England,  where  navigation,  whether 
salt  or  fresn  water,  is  coincident  witn  the  ebb  and  flow  of  the  tide,  to 
the  large  inland  fresh  water  highways  of  this  country.  These  and 
other  sources  of  misunderstanding  have,  however,  been  largely  elimi- 
nated by  the  more  careful  and  scientific  consideration  of  these  ques- 
tions presented  in  recent  years  to  American  courts;  and  the  former 
conflict  of  views,  which  was  the  source  of  confusion,  has  been  replaced 
by  harmonious  adjudications,  so  that  the  law  on  this  phase  of  the  sub- 
ject of  water  rights  has,  as  I  believe,  become  settled,  and  has  emerged 
m  definite  and  reasonable  form,  without  inconsistency  and  without 
confusion. 

If  I  shall  help  this  commission  to  a  better  appreciation  of  the  rules 
of  law  upon  this  subject  which  have  evolved  in  this  country  during 
the  past  century  or  more,  and  which  are,  as  I  believe,  now  established 
in  comparatively  concrete  form,  I  shall  have  accomplished  the  object 
of  my  discussion. 

Scope  of  this  Argument. 

This  question  of  the  relation  between  public  and  private  rights,  with 
regard  to  water  powers,  is  now  pressing  with  unusual  urgency.  It  is 
true  that  througnout  this  country  there  is  scarcely  any  single  subject 
which  is  so  much  in  agitation,  especially  in  the  legislatures  of  the 
States  and  the  Nation. 

In  the  great  streams  of  this  country,  while  water-power  development 
has  been  very  extensive,  there  have  lain  and  stUl  lie  immense  potential 
energies  never  yet  developed,  because  of  former  lack  of  facilities  for 
transmission  and  transportation.  Expense  of  development  had  to  be 
confined  to  industries  located  directly  at  the  water  power.  But  the 
rapid  growth  of  the  country  and  the  resulting  increased  demand  for 
industrial  development,  and  particularly  the  advance  in  the  science 
of  the  development  and  distnbution  of  electrical  energy,  have  made 
feasible  the  development  and  operation  of  water  powers,  where  before 
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impracticable.  The  demand  for  development  extended  suddenly, 
not  only  to  private  water  powers,  but  to  those  appurtenant  to  lands 
held  by  the  United  States  or  the  State  governments  which  had  not  yet 
been  passed  to  private  ownership. 

Among  those  subjects,  concerning  which  the  Government  should 
apply  a  policy  of  conservation,  are  included  water  powers  appurte- 
nant to  public  lands.  When  consistently  applied,  such  conservation 
policy  is  legal  and  expedient.  Where  the  Grovemment  owns  riparian 
land,  it  owns  also  all  of  the  riparian  rights  appurtenant  to  that  land; 
it  has  both  the  sovereign  and  the  proprietary  title.  In  passing  such 
riparian  land  to  private  ownership,  by  patent  or  otherwise,  it  may 
legally  and  properly  determine  for  itself  its  policy,  and  declare  that 
policy  by  legislative  enactment,  as  to  whether  it  will  grant  the  ordi- 
nary unqualified  fee,  or  whether,  by  the  grant  itself,  or  by  statutes  the 
terms  of  which  shall  be  part  of  the  grant,  it  shall  reserve  to  itself,  as 
grantor,  some  interest  oi  ownership  or  control,  which,  without  such 
reservation,  would  pass  to  the  grantee.  Its  power  to  do  this  is  just  as 
great  as,  and  is  no  different  from,  that  of  any  ^antor  in  determining 
what  shall  be  the  extent  and  terms  of  a  grant  in  any  deed  which  he 
passes  to  a  purchaser  of  any  tract  of  land,  riparian  or  otherwise.  As 
to  such  Government  riparian  lands,  it  is  witnin  the  discretion  of  the 
Congress  to  determine  its  policy  and  within  its  power  to  enact  and 
enforce  statutes  declaring  such  policy.  It  saves  or  reserves  to  itself 
something  out  of  that  which  it  has,  instead  of  passing  the  entire 
property  to  private  ownership.  It  thereby  acts  within  the  limits  of 
that  wluch  in  fact  is  a  policy  of  ''conservation,"  and  of  that  which 
only  can  properly  be  so  termed. 

fiut  the  question  is  entirely  different  where  it  arises  between  the 
Government  on  the  one  hand,  and,  on  the  other,  the  private  owner  of 
riparian  land,  who,  with  his  predecessors,  has  lon^  held  the  riparian 
land  under  unqualified  grants  or  patents,  by  which  the  entire  pro- 
prietary fee,  with  all  the  appurtenances  belonging  to  that  fee,  has 
passed  to  private  ownership.  In  the  modem  hue  and  cry  about 
'natural  resources,''and  the  conservation  thereof,  this  distinction  is 
too  often  lost  sight  of.  There  is  no  right  of  title  or  right  of  interest 
belonging  to  the  public,  in  every  natural  resource,  arising  because  of 
the  mere  fact  that  it  is  a  natural  resource.  The  ownership,  at 
least  the  right  and  the  privilege  of  beneficial  use,  of  a  natural 
resource,  whatever  it  may  be,  which  is  appurtenant  to  a  tract  of  land, 
whether  it  be  ripari^fi  or  otherwise,  belongs,  where  the  land  is  held  by 
private  ownership,  to  the  owner.  Such  ownership  or  right  of  use  adds 
value  to  the  land,  and  always  is  taken  into  consideration  as  an  element 
of  its  value.  It  is  the  difference  in  such  natural  resources  which  makes 
largely  the  difference  in  the  values  of  various  tracts.  The  difference 
in  vafue  by  reason  of  location  or  contour  arises  from  just  such  differ- 
ences of  natural  resources.  Such  is  the  difference  between  l^e  high 
land  and  the  low  land;  the  difference  between  land  with  a  soil  of 
alkali  sand,  and  land  with  a  soil  of  fertile  loam;  between  land  in 
localities  of  great  precipitation  of  rainfall,  and  that  in  localities  of 
small  precipitation;  between  land  in  proximity  to,  and  that  at  a  dis- 
tance from,  the  natural  or  artificially  made  urban  centers;  or  the  dif- 
ference in  proximity  to  natural  features,  which,  either  alone  or  in 
connection  with  the  land  in  question,  may  be  used  for  scenic  beauty 
or  for  industrial  development.    Such,  and  other  natural  resources, 
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and  the  advantage  and  value  of  their  beneficial  use  and  enjo3rment,  are 
an  essential  part  of  the  land,  and  as  such,  belong  to  tne  owner  of 
the  land. 

Such  a  natural  resource  is  a  water  power.  In  its  unutihzed  state 
it  consists  of  two  factors,  both  of  which  are  a  part  of  and  appurtenant 
to  the  riparian  land:  (1)  The  natural  flow  of  water  over  or  past  the 
land  in  question  of  suflScient  quantity  and  constancy  to  make  its  use 
feasible  in  connection  with  the  second  factor;  (2)  a  natural  slope,  or 
head  and  fall,  of  the  land  itself  or  of  the  bed  of  the  stream  adjacent 
to  the  land  sufficient  in  extent  so  that  in  connection  with  the  first 
factor,  quantity  of  water,  it  may  under  all  the  circumstances  involve 
a  feasible  development  for  power  purposes.  These  two  factors,  which 
^o  to  make  up  a  possible  water-power  development,  are  each  natural 
features,  natural  resources,  but  they  are  features  peculiar  to  the  land 
upon  or  appurtenant  to  which  they  exist,  and  as  such,  together  with 
their  benencial  use,  belong  to  that  land  and  therefore  to  the  owner 
thereof,  whether  before  or  after  actual  development  or  utiUzation  by 
mechanical  or  artificial  means.  The  advantage,  value,  and  financial 
benefits  of  water  powers  naturally  appurtenant  to  riparian  land 
belong  to  the  riparian  owner,  as  I  shall  demonstrate.  There  is  no 
more  oasis  in  law  or  in  reason  for  attempting  to  deprive  him  of  such 
privilege  or  the  beneficial  use  thereof  wnen  once  he  has  acquired  his 
riparian  land  by  an  unqualified  fee  by  imposing  restrictions  upon 
him  or  by  appropriating  to  the  Government  for  tne  public  benefit  a 
part  of  the  proceeds  derived  from  such  beneficial  use  by  the  riparian 
owner,  on  the  ground  that  it  arises  from  a  ''natural  resource,  than 
there  would  be  to  impose  restrictions  and  to  levy  in  behalf  of  the 
general  public  upon  a  private  owner  of  agricultural  land  a  tribute 
graduated  according  to  the  amount  of  rainfall  his  farm  might  receive, 
or  based  upon  the  percentage  of  fertility  per  acre,  and  to  attempt  to 
justify  sucn  a  restriction  or  tribute,  in  addition  to  taxes  based  upon 
fair  assessment  values  upon  the  fact  that  his  advantages  result  from 
"  natural  resources."  Conservation — the  reserving  of  that  which  one 
has — is  legal  and  proper,  but  the  attempted  appropriation  of  any 
beneficial  use  or  tne  proceeds  or  advantage  thereof  from  another 
which  has  passed  to  the  latter  in  private  ownership  is  not  conserva- 
tion; it  is  confiscation. 

Let  it  be  understood,  therefore,  that  what  I  say  refers  to  riparian 
lands  held  in  private  ownership  and  has  nothing  to  do  with  the  policy 
of  conservation  in  the  proper  sense  of  that  term. 

There  is  another  part  of  a  possible  scope  in  this  discussion  which  I 
wish  to  eliminate,  failure  to  recognize  which  distinction  has  been  and 
still  is  the  source  of  much  confusion  of  this  subject.  When  I  speak 
of  a  "riparian  owner,"  I  shall  refer  only  to  riparian  land  situated  in 
those  States  in  this  country  which  have  retained  as  part  of  their  law 
of  property  the  common  law  of  riparian  rights.  I  shall  not  refer  to 
land  in  those  far  Western  States  where  the  law  of  riparian  rights  has 
been  repudiated  and  where  the  well-defined  law  of  appropriation" 
prevails.  In  these  latter  States  it  has  been  establishea  as  a  rule  of 
property  governing  riparian  land  that  mere  priority  of  occupation  or 
appropriation  gives  rights  superior  to  those  of  the  riparian  owner  in 
the  beneficial  use  of  the  waters  and  the  beds  of  streams,  whether  such 
appropriation  is  made  upon  or  adjacent  to  riparian  lands  owned  by 
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the  Government  or  those  passed  to  private  owners.  Not  all  riparian 
rights,  as  such  are  defined  in  the  common  law,  are  lost  by  such  appro- 
priation; but  generally  speaking  the  riparian-right  law  does  not  pre- 
vail in  those  jurisdictions.  The  custom  of  appropriation  evolved 
into  the  law  oi  property  in  those  States,  and  as  such  has  been  con- 
firmed by  the  Congress  and  the  Federal  Supreme  Court  as  applicable 
to  lands  there  situated,  the  rule  of  law  having  been  estabhshed  by  the 
local  jurisdictions  and  having  become  the  common  law  of  those  States 
through  adjudications  of  their  own  courts.  (Act  of  Congress  of  July 
26,  1866,  ch.  262,  U.  S.  Comp.  St.,  1901,  p.  1437;  Lux  v,  Haggin,  69 
Cal.,  255;  Meng  v,  Coffey  (ISebr.),  93  N.  W.,  713;  Simmons  v.  Win- 
ters, 21  Oreg.,  35;  Isaacs  v.  Barber,  10  Wash.,  124;  Land  &  Canal  Co. 
V.  Ditch  Co.,  18  Colo.,  1 ;  Farm  I.  Co.  v.  Carpenter,  9  Wyo.,  110;  Wil- 
terding  v.  Green,  4  Idaho,  773;  Smith  v.  Denniff,  24  Mont.,  20; 
Boquillas  Land  &  Cattle  Co.  v.  J.  N.  Curtis  et  al.,  213  U.  S.,  339.  See 
also  Famham  on  '*  Waters.") 

This  very  distinction  has  been  overlooked  by  many  who  have 
assumed  to  Umit  the  private  riparian  right  in  jurisdictions  retaining 
the  riparian  common  law,  on  the  basis  of  decisions  in  nonriparian-right 
States.  At  the  very  outset,  however,  it  shoidd  be  noted  that  the 
Federal  statutes  and  decisions  recognizing  this  distinction  are  founded 
upon  the  rule,  hereafter  further  discussed,  that  the  extent  and  limit 
01  the  proprietary  rights  of  the  riparian  owner  are  determined  by  the 
local  laws  of  each  State,  as  shown  by  the  decisions  of  the  highest 
courts  of  such  State,  for  the  reason  that,  subject  to  the  sovereign  con- 
trol by  the  Federal  Government  for  a  specified  purpose  omy,  the 
sovereign  and  proprietary  rights  in  the  control  and  beneficial  use  of 
the  waters  and  beds  of  navigable  streams  have  passed  out  of  Federal 
control  to  the  States  or  to  private  owners,  or  to  both. 

Speaking,  then,  only  of  the  relations  between  the  Federal  Govern- 
ment and  private  owners,  holding  lands  in  jurisdictions  where  the 
common  law  of  riparian  rights  prevails,  let  us  determine  what  is  the 
dividing  line  between  the  legal  property  rights  of  the  riparian  and 
the  constitutional  right  of  control  by  Federd  authority. 

I.  The  Power  and  Authority  of  the  Federal  Government  are 
Expressly  Limited  to  a  Sovereign  Power  of  Regulation  for 
the  Specific  Purpose  of  Navigation.  All  Other  Interest, 
Power,  and  Authorfty,  both  Sovereign  and  Proprietary, 
Belong  to  the  States  or  to  Individuals. 

Obviously  the  rights  to  the  waters  and  the  beds  of  navigable  streams 
and  to  their  usufruct  are  of  two  classes:  (1)  Those  which  include  all 
proprietary  interests  and  all  elementiS  of  proprietary  interest,  and 
(2)  those  which  exclude  proprietary  rights,  out  include  all  rights 
belonging  to  the  Government,  Federal  or  State,  by  virtue  of  its  sov- 
ereignty. The  distinction  is  that  between  private  and  public  right — 
the  distinction  of  jus  privatum  and  jus  publicum. 

It  is  manifest  tnat  the  right  of  the  individual  riparian  owner  can 
not  include  any  right  included  in  the  second  class;  while,  considered 
as  a  possibility  independent  of  existing  law,  the  sovereign  power  might 
possess  not  only  the  sovereign  right  of  control  for  pubBc  use,  but  fuso 
a  proprietary  interest. 
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There  are  also,  manifestly,  three  possible  holders  of  these  rights: 
(1)  The  Federal  Government;  (2)  tne  State  governments;  and  (3) 
the  private  riparian  owner. 

While  a  consideration  of  the  relations  between  State  and  private 
control,  as  established  by  law,  will  further  confirm  and  illustrate  the 
limitations  of  Federal  control,  let  us  first  examine  what  are  the  limi- 
tations between  one  branch,  Federal  control,  on  the  one  side,  and  the 
two  other  branches.  State  and  private  control,  on  the  other. 

The  decisions  next  cited  below  demonstrate  certain  propositions 
which  are  fundamental,  but  the  adjudications  as  to  all  three  of  which 
are  so  interwoven  that  we  state  the  propositions  and  at  the  same 
time  cite  the  authorities  thereto.     These  propositions  are: 

1 .  That  the  authority  for  Federal  control  of  fresh  navigable  streams 
and  waters  in  the  United  States,  which  at  the  same  time  defines  and 
limits  such  control,  arises  solely  from  that  power  which  has  been 
expressly  reserved  to  the  United  States  by  the  Federal  Constitution — 
the  power  to  regulate  commerce  between  the  several  States  and 
foreign  nations. 

2.  That  this  power  of  control  was  expressly  reserved  to  the  Federal 
Government  bv  the  States  originally  adopting  the  Federal  Constitu- 
tion, and  by  all  States  since  admitted  under  that  Constitution;  and, 
subject  to  tnis  specific  power  so  reserved  in  the  Federal  Government, 
there  has  passed  over  to  those  States,  upon  their  entir  into  the  Union, 
^1  powers  and  interest,  whether  of  ownership  or  of  control,  now  or 
formerly  belonging  to  the  Federal  Government,  in  the  beds  and 
waters  of  such  navigable  streams,  and  the  Federal  Government  has 
since  retained,  and  still  retains,  either  as  against  any  claim  by  a 
State  or  by  an  individual  riparian,  or  both,  only  the  specific  para- 
mount right  of  control  for  the  specific  and  limited  purpose  of  com- 
merce— tnat  is,  of  navigation.  Moreover,  this  Federal  power  of  control 
is  purely  a  sovereign  power  of  control  for  a  specified  public  use,  and 
does  not  include,  and  can  not  be  extended  to,  any  element  of  a  pro- 
prietarv  right  or  interest. 

3.  That,  subject  to  this  purely  sovereign  right  of  control  of  naviga- 
tion, all  right,  title,  and  interest,  sovereign  and  proprietary,  belongs 
to  the  States  or  to  individual  riparian  owners,  or  both;  and  it  is  not 
within  the  Federal  authority  or  power,  either  judicial  or  legislative, 
to  fix  or  determine,  as  between  a  State  and  an  individual  owner,  the 
limitations  between  State  and  individual  ownership  or  control  of 
water  powers.  The  rights  and  obligations,  as  between  a  State  and 
an  individual  owner,  are  fixed  by  the  law  of  property  as  established 
by  the  decisions  of  the  State  supreme  court  in  the  State  in  question. 
This  law  of  property,  as  so  fixed  in  any  State,  is,  as  to  streams  in  that 
State,  binding  upon  the  Federal  Government  and  its  Supreme  Court. 

It  is  an  elementary  proposition  that  nobody,  whether  sovereign  or 
individual,  owns  the  waters  themselves  of  a  running  stream.  The 
ri^ht,  whether  it  be  of  sovereign  or  of  subject,  is  simply  to  the  bene- 
ficial use  of  the  waters  as  they  naturally  flow.  It  is  the  usufruct. 
(2  Blackstone,  18;  Sweet  v.  City  of  Syracuse,  129  N.  Y.,  316.) 

And  this  is  true  both  as  against  the  sovereign  and  the  subject 
whether  the  stream  be  intrastate,  interstate,  or  an  international 
boundary.  (U.  S.  v.  Chandler  Dunbar  Co.,  209  U.  S.,  447;  Niagara 
County  V,  College  Heights  Co.  (N.  Y.),  Ill  App.  Div.,  770;  People 
ex  rel.,  etc.,  v.  Smith,  70  App.  Div.,  543;  Affd.,  176  N.  Y.,  469.) 
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In  a  Minnesota  case,  in  treating  of  the  rights  of  riparian  owners 
along  the  Mississippi  River,  the  United  States  Supreme  Court  said : 

We  are  of  opinion  that  the  property  riehts  of  the  plaintiffs  in  emr,  as  riparian 
owners,  are  to  oe  measured  by  the  rules  ana  decisions  of  the  State  courts  of  Minnesota. 
This  principle,  we  think,  has  been  announced  and  adhered  to  b>r  this  court  from  its 
very  early  aays,  and  no  distinction  has  been  made  between  the  rights  of  the  original 
States  and  those  which  were  subsequently  admitted  to  the  Union  under  the  provi- 
sions of  the  Federal  Constitution.  The  provisions  of  the  act  of  Congress,  already 
cited  (act  of  Feb.  26,  1857,  ch.  60,  sec.  2, 11  Stat.,  166),  making  the  Mississippi  River 
a  common  highway  for  the  inhabitants  of  the  State  and  all  other  citizens  of  the  United 
States,  do  not  impair  the  title  and  jurisdiction  of  the  State  over  the  navigable  waters 
within  her  boundaries  more  than  rights  of  that  nature  are  limited  with  regard  to  the 
original  States.  This  has  been  uniformly  held  and  is  so  stated  in  many  of  the  cases 
hereinafter  cited  where  similar  language  has  been  used  in  the  acts  admitting  States 
into  the  Union. 

Preliminarily,  it  may  be  said  that  the  Mississippi  River  at  the  point  in  question  is 
a  navigable  stream,  in  order  to  be  navigable  it  is  not  necessary  that  it  should  be 
deep  enough  to  admit  the  passage  of  boats  at  all  portions  of  the  stream.    *    *    * 

In  Miutin  v.  Waddell  (16  Pet.,  367)  it  was  held  that  when  the  American  Revolution 
was  concluded  the  people  of  each  State  became  themselves  sovereign,  and  in  that  char- 
acter held  the  absolute  right  to  all  their  navigable  waters  and  the  soils  under  them 
for  their  own  common  use,  subject  only  to  the  rights  since  surrendered  by  the  Consti- 
tution to  the  General  Grovemment.  The  action  was  ejectment  for  100  acres  of  land 
covered  with  water  in  Raritan  Bay^  in  the  township  of  Perth  Amboy,  in  the  State  of 
New  Jersev.  The  claim  of  the  plamtiff  was  founded  upon  the  charters  of  Charles  II 
to  his  brother,  the  Duke  of  York,  in  1664  and  1674,  for  the  purpose  of  enabling  him 
to  plant  a  colony  on  the  Continent  of  America,  the  land  in  controversy  being  within 
the  boundaries  of  the  charters  and  in  the  territory  which  now  forms  the  State  of  New 
Jersey.  Those  letters  patent,  as  construed  by  tnis  court,  conveyed  to  the  Duke  of 
York  all  the  prerogatives  and  powers  of  government  residing  at  the  time  of  their 
execution  in  the  King  of  Great  Britain,  and  passed  from  the  jurisdiction  of  Great 
Britain  to  the  people  of  each  State  after  the  Revolution.  Although  the  question  in 
that  case  arose  m  regard  to  lands  covered  with  water  in  Raritan  Bay,  ^et  the  principles 
upon  which  the  case  was  decided  have  been  stated  to  apply  to  the  nghts  of  the  States 
in  regard  to  all  navigable  waters  within  their  jurisdiction. 

In  rollard  v.  Hagan  (3  How.,  212)  the  question  arose  in  regard  to  the  rights  of  the 
State  of  Alabama  in  the  shores  of  navigable  waters  and  the  soils  under  them  within 
her  limits.  The  sixth  section  of  the  act  of  Congress  passed  on  the  2d  of  March,  1819 
(3  Stat.,  492,  c.  47),  for  the  admission  of  the  State  ot  Alabama  into  the  Union,  pro- 
vided: ''That  all  navi^ble  waters  within  the  said  State  shall  forever  remain  puolic 
highwa3r8,  free  to  the  citizens  of  said  State  and  of  the  United  States,  without  any  tax, 
duty,  impost,  or  toll  therefor  imposed  by  said  State."  It  was  held  that  the  Govern- 
ment of  the  United  States  did  not  by  reason  of  that  enactment  possess  any  more 
power  over  the  navigable  waters  of  Alabama  than  it  possessed  over  the  navigable 
waters  of  other  States  under  the  provisions  of  the  Constitution,  and  that  Alabama 
had  as  much  power  over  these  navigable  waters  as  the  original  States  possessed  over 
the  navigable  waters  within  their  respective  limits.  It  was  also  held  that  the  shores 
of  na viable  waters  and  the  soils  under  them  were  not  granted  by  the  Constitution  of 
the  United  States,  but  were  reserved  to  the  States,  respectively,  and  the  new  States 
had  the  same  rights,  sovereignty,  and  jurisdiction  over  the  subject  as  the  original 
States. 

In  Good  title  v.  Kibbe  (9  How..  471)  the  decision  of  this  court  in  Pollard  v.  Hagan, 
supra,  was  referred  to  and  affirmed,  and  it  was  said  that  by  the  admission  of  the  State 
of  Alabama  into  the  Union  that  State  became  invested  with  the  sovereignty  and 
dominion  over  the  shores  of  the  navigable  rivers  between  high  and  low  water  mark, 
and  that  after  such  admission  Congress  could  make  no  fpint  of  land  thus  situated. 

In  Barney  v.  Keokuk  (94  U.  S.,  324)  it  was  recognized  as  the  law  that  the  title 
and  rights  of  riparian  proprietors  upon  tne  banks  of  the  Mississippi  were  to  be  settled 
by  the  States  within  which  the  lands  were  included.  Mr.  Justice  Bradley,  in  stating 
the  opinion  of  the  court  in  that  case,  said  (at  p.  338):  "And  since  this  court  in  the 
caae  of  The  Genesee  Chief  (12  How.,  443)  has  declared  that  the  Great  Lakes  and  other 
navigable  waters  of  the  country,  above  as  well  as  below  the  flood  of  the  tide,  are,  in 
the  strictest  sense,  entitled  to  tne  denomination  of  navigable  waters,  and  amenable 
to  the  admiral^  jurisdiction,  there  seems  to  be  no  souna  reason  for  adhering  to  the 
old  rule  as  to  the  proprietorship  of  the  beds  and  shores  of  such  waters.  It  properly 
belongs  to  the  States  by  their  inherent  sovereignty,  and  the  United  States  has  wisely 
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abstained  from  extending  (if  it  could  extend)  its  survey  and  grants  beyond  the  limits 
of  high  water.  The  cases  in  which  this  court  has  seemed  to  hold  a  contrary  view 
depended,  as  most  cases  must  depend,  on  the  local  laws  of  the  States  in  which  the 
lands  were  situated.  In  Iowa,  as  above  stated,  the  more  correct  rule  seems  to  have 
been  adopted  after  a  most  elaborate  investigation  of  the  subject." 

It  was  also  said  by  the  same  learned  justice  in  speaking  of  the  English  idea  of 
navigable  waters  being  necessarily  tidewaters:  ''It  had  the  influence  for  two  genera- 
tions of  excluding  the  admiralty  jurisdiction  from  our  great  rivers  and  inland  seas; 
and  under  the  like  influence  it  laid  the  foundation  in  many  States  of  doctrines  with 
regard  to  the  ownership  of  the  soil  in  navisable  waters  above  tidewater  at  variance 
with  sound  principles  of  public  policy.  Whether,  as  rules  of  property,  it  would  now 
be  safe  to  change  these  doctrines  where  they  have  been  applied,  as  before  remarked, 
is  for  the  several  States  themselves  to  determine.  If  they  choose  to  resign  to  Uie 
riparian  proprietor  rights  which  properly  belong  to  them  in  their  sovereign  capacity,  it 
is  not  for  others  to  raise  objections.  In  our  view  of  the  subject  the  correct  principles 
were  laid  down  in  Martin  v.  Waddell  (16  Pet.,  367),  Pollard's  Lessee  v.  Hagan  (3 
How.,  212),  and  Goodtitle  v.  Kibbe  (9  How.,  471).  These  cases  related  to  tidewater, 
it  is  true;  but  they  enunciate  principles  which  are  equally  applicable  to  all  navigable 
waters." 

In  St.  Louis  V.  Myers  (113  U.  S.,  566)  this  court  held  that  the  act  of  March  6,  1820 
(3  Stat.,  545),  admitting  the  State  of  Missouri  into  the  Union,  left  the  rights  of  ripa- 
rian owners  on  the  Mississippi  River  to  be  settled  according  to  the  principles  of  * 
State  law.  Mr.  Chief  Justice  Waitie,  in  delivering  the  opinion  of  the  court,  said: 
"The  act  of  Congress  providing  for  the  admission  of  Missouri  into  the  Union  (act 
of  Mar.  6,  1820,  c.  22,  3  Stat.,  545),  and  which  declares  that  the  Mississippi  River 
shall  be  'a  common  highway  and  forever  free/  has  been  referred  to  in  the  argument 
here,  but  the  rights  of  riparian  owners  are  nowhere  mentioned  in  that  act.  They 
are  left  to  be  settled  according  to  the  principles  of  State  law." 

In  Packer  v.  Bird  (137  U.  S.,  661)  it  was  held  that 'as  the  hij^hest  court  of  Cali- 
fornia had  decided  that  the  Sacramento  River  being  navigable  m  fact,  a  title  upon 
it  extends  no  farther  than  to  the  edge  of  the  stream,  this  court  would  accept  that  decis- 
ion as  expressing  the  law  of  the  State.  That  case  asserted  the  right  of  each  State 
to  determine  the  extent  of  the  title  and  of  the  rights  of  riparian  owners  in  waters 
within  the  territory  of  the  States.  It  was  also  stated  that  the  Federal  courts  must 
construe  grants  of  the  General  Government  without  reference  to  the  rules  of  construc- 
tion adopted  by  the  States  for  grants  by  them,  but  that  whatever  incidents  or  rights 
attached  to  the  ownership  of  property  conveyed  by  the  United  States  boniering  on 
navigable  streams  would  be  cietermined  by  the  States  in  which  it  is  situated,  sub- 
ject to  the  limitation  that  their  rules  do  not  impair  the  efiicacy  of  the  grant,  or  the 
use  and  enjoyment  of  the  property  by  the  grantee.  It  was  further  said  that:  '*As 
an  incident  of  such  ownership  the  right  of  the  riparian  owner,  where  the  waters  are 
above  the  influence  of  the  tide,  will  be  limited  according  to  the  law  of  the  State, 
either  to  low  or  high  water  mark,  or  will  extend  to  the  middle  of  the  stream." 

It  does  not  impair  the  efficacy  of  the  grant  or  the  use  and  eniojTuent  of  the  prop- 
erty by  the  grantee  to  hold  that  riparian  rights  are  to  be  decided  by  the  State  courts, 
inasmuch  as  the  grant,  if  by  the  Federal  Government,  has  been  held  in  the  cases 
already  cited  not  to  include  title  over  navigable  waters  within  or  bounded  by  the 
States. 

In  Hardin  v.  Jordan  (140  U.  S.,  371)  it  was  held  that  grants  by  the  United  States 
of  its  public  lands  bounded  on  streams  and  other  waters,  made  without  reservation 
or  restriction,  are  to  be  construed,  us  to  their  effect,  according  to  the  law  of  the  State 
in  which  the  lands  lie,  and  that  it  depends  upon  the  law  of  each  State  to  what  extent 
the  prerogative  of  the  State  to  lands  under  water  shall  extend.  In  the  opinion, 
after  stating  that  the  title  to  the  shore  and  lands  under  water  is  in  the  State  and  is 
regarded  as  incidental  to  its  sovereignty,  it  is  said:  "Such  title  being  in  the  State, 
the  lands  are  subject  to  State  regulation  and  control,  under  the  condition,  however, 
of  not  interfering  with  the  regulations  which  may  be  made  by  Congress  with  regard 
to  public  navigation  and  c»ommerce.  ♦  *  ♦  Sometimes  large  areas  (of  land)  so 
reclaimed  are  occupied  by  cities  and  are  pflt  to  other  public  or  private  uses,  State 
control  and  ownership  therein  being  supreme,  subject  only  to  the  paramount  author- 
ity of  Congress  in  making  regulations  of  commerce  and  subjecting  the  lands  to  the 
necessities  and  uses  of  commerce"  (citing  cases).  Continuing,  the  court  said:  "This 
right  of  the  States  to  regulate  and  control  tJhe  shores  of  tide  water  and  the  land  under 
them  is  the  same  as  that  which  is  exercised  by  the  Crown  in  England.  In  this  country 
the  same  rule  has  been  extended  to  our  great  navigable  lakes,  which  are  treated  as 
inland  seas;  and  also,  in  some  of  the  States,  to  navigable  rivers,  as  the  MissisBippi, 
the  Missouri,  the  Ohio,  and,  in  Pennsylvania,  to  all  the  permanent  riven  of  the  State, 
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but  it  depends  npon  the  law  of  each  8tate  to  what  waters  and  to  what  extent  this 
prerogative  of  the  State  over  the  land  under  water  shall  be  exercised." 

Mr.  Justice  Brewer,  in  his  dissenting  opinion  (p.  402)  in  the  above-cited  case,  which 
was  concurred  in  by  Mr.  Justice  Gray  and  Mr.  Justice  Brown,  agreed:  **That  the 
question  how  far  the  title  of  a  riparian  owner  extends  is  one  of  local  law.  For  a  deter- 
mination of  that  question  the  statutes  of  the  State  and  the  decisions  of  its  highest  court 
furnish  the  best  and  the  final  authority."  And  the  dissent  was  based  upon  the  theory 
that  although  the  right  of  the  State  to  determine  this  matter  was  not  questioned  in  the 
prevailing  opinion,  there  was,  nevertheless,  error  committed  by  the  majority  of  the 
court  in  refusing  to  follow  a  decision  of  the  State  court  on  the  very  question  then 
under  review,  and  in  following  instead  thereof  previous  decision  of  the  State  court 
inconsistent  therewith. 

In  St.  Louis  V.  Rutz  (138  U.  S.  226,  242),  cited  in  the  dissenting  opinion  above 
referred  to,  it  was  said  by  Mr.  Justice  Blatchford,  in  delivering  the  opinion  of  the 
court:  "The  (question  as  to  whether  the  fee  of  the  plaintiff,  as  a  riparian  proprietor 
on  the  Mississippi  River  extends  to  the  middle  thread  of  the  stream,  or  onlv  to  the 
water's  edge,  is  a  question  in  regard  to  a  rule  of  property  which  is  govemea  by  the 
local  law  of  Illinois." 

In  Kaukauna  Water  Power  Co.  v.  Green  Bay  &  Mississippi  Canal  Co.  (142  U.  S., 
254)  Bir.  Justice  Brown,  in  delivering  the  opinion  of  the  court,  said  at  page  271:  "It 
is  the  settled  law  of  Wisconsin,  announced  in  repeated  decisions  of  its  Supreme  coiurt, 
that  the  ownership  of  riparian  ])roprietor8  extends  to  the  center  or  thread  of  the  stream, 
subject,  if  such  stream  be  navigable,  to  the  right  of  the  public  to  its  use  as  a  public 
highway  for  thepaasa^  of  vessels  (citing  cases).  In  City  of  Janesville  v.  Carpenter 
{77  Wis.,  288,  300)  it  is  said  of  the  riparian  owner:  'He  ma)^  construct  docks,  land- 
ing places,  piers,  and  wharves  out  to  the  navigable  waters,  if  the  river  is  navigable 
in  fact,  but  if  it  is  not  so  navigable  he  may  construct  anything  he  pleases  to  thetiuead 
of  the  stream,  unless  he  injures  some  other  riparian  proprietor,  or  those  having  the 
superior  right  to  use  the  waters  for  hydraulic  purposes.  *  *  »  Subject  to  these 
restrictions,  he  has  the  right  to  use  his  land  under  water  the  same  as  above  water.  It 
is  his  private  property  under  the  protection  of  the  Constitution,  and  it  can  not  be 
taken,  or  its  value  lessened  or  impaired  even  for  public  use,  "without  compensation," 
or  "without  due  process  of  law,"  and  it  can  not  be  taken  at  all  for  anyone's  private 
use.'  With  respect  to  such  rights,  we  have  held  that  the  law  of  the  State,  as  declared 
by  its  supreme  court,  is  controlling  as  a  rule  of  property."  (Water  Co.  v.  Water 
Bowd,  168  U.  S.,  35^-365.) 

The  court  then  goes  on  to  discuss  the  case  of  Shively  v.  Bowlby 
(152  U.  S.,  1),  where  the  Federal  court  had  occasion  to  pass  upon  a 
decision  of  the  Supieme  Court  of  Oregon,  restricting  the  rights  of 
private  riparian  owners  in  lands  under  water  and  extending  the  cor- 
responding rights  of  the  State.  This  case  is  often  cited  as  authority 
for  the  general  rule  of  proprietary  interest  of  the  State  or  (Jovem- 
ment  in  the  beds  of  waters  of  navigable  streams,  and  as  an  adjudica- 
tion of  such  rule  by  the  Federal  Supreme  Court.  Under  the  circum- 
stances of  the  case,  however,  the  truth  of  the  propositions  to  which 
we  are  now  citing  authorities  is  doubly  confirmed  by  that  decision. 
The  decision  was  on  the  principle  as  stated,  that,  excepting  only  the 
Federal  right  of  control  under  the  constitutional  authority  to  regu- 
late commerce,  all  the  rights  of  ownership  and  beneficial  use  in  the 
beds  and  waters  of  navigable  streams  passed  to  the  State,  and  that 
this  is  true,  whether  it  be  one  of  the  original  States  or  one  since 
admitted,  and  that  it  was  for  the  State,  by  its  courts,  to  determine 
the  relations  and  respective  rights  between  the  State  and  the  indi- 
vidual riparian.  The  Federal  decision  in  the  case  of  Shively  v.  Bowlby 
was  based  entirely  upon  this  principle.  Speaking  of  that  case,  the 
United  States  Supreme  Court;  m  the  case  last  cited,  said: 

In  Shively  v.  Bowlby  (152  U.  S.,  1)  it  was  again  said  that  the  new  States  admitted 
into  the  Union  since  the  adoption  of  the  Constitution  have  the  same  rights  as  the 
original  States  in  tne  tide  waters  and  in  the  lands  under  them  within  their  respective 
janadictions.  It  was  also  remarked  that,  upon  the  question,  how  far  the  title  of  the 
owner  of  the  land  extends  bounding  upon  a  river  actually  navigable,  but  above  the 
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ebb  and  flow  of  the  tide,  there  is  a  divereity  in  the  laws  of  the  different  States,  and  that 
the  title  and  rights  of  riparian  or  littoral  proprietors  in  the  soil  below  high-water  mark 
are  governed  by  the  laws  of  the  several  States,  subject  to  the  rights  granted  to  the 
United  States  by  the  Constitution.  The  suit  was  in  the  nature  of  a  Dill  in  equity 
brought  to  ^uiet  title  to  lands  below  high-water  mark  in  the  city  of  Astoria,  the  ques- 
tion involving  the  rights  in  navigable  waters  as  between  the  State  and  others.  The 
opinion  at  |HLge  57  states  as  follows:  *'By  the  law  of  the  State  of  Oregon,  therefore,  as 
enacted  by  its  legislature  and  declared  by  its  highest  court,  the  title  in  the  lands  in 
controversy  is  in  the  defendants  in  error;  and,  upon  the  principles  recognized  and 
aflSrmed  by  a  uniform  series  of  recent  decisions  of  tnis  court  above  referred  to,  the  law 
of  Oregon  governs  the  case.'  *  The  opinion  refers  to  all  the  cases  which  we  have  above 
cited  and  many  others,  upon  the  various  questions  which  are  discussed  in  the  case, 
and  recognizes  the  rule  that  it  belongs  to  the  States  to  decide  as  to  the  chaiacter  and 
extent  of  the  riparian  rights  of  owners  upon  navigable  waters  within  such  States. 

It  is  true  that  in  these  various  cases  tne  exact  point  in  controversy  in  this  case  in 
regard  to  t^e  rights  of  the  State  as  against  riparian  owners  has  not  arisen.  The  dis- 
pute has  genenuly  been  as  to  the  extent  ana  character  of  the  title  as  between  the 
United  States  or  the  State  and  the  riparian  owner  to  lands  under  water,  and  as  to 
the  right  of  the  riparian  owner  to  bulla  out  from  the  shore  piers  or  wharves  so  as  to 
reach  the  navigable  portion  of  the  stream;  but  the  principles  laid  down  in  all  these 
cases  necessarily  include  the  righ^,  of  the  State  courts  to  decide,  as  a  matter  of  local 
law,  the  point  now  under  discussion,  subject  to  the  acknowledged  jurisdiction  of  the 
United  States  under  the  Constitution  in  regard  to  commerce  ana  the  navigation  of  the 
waters  of  rivers.  The  jurisdiction  of  the  State  over  this  question  of  riparian  owner- 
ship has  been  always,  and  from  the  foundation  of  the  Government,  recognized  and 
admitted  by  this  court.     (Water  Co.  v.  Water  Board,  168  U.  S.,  366-366.) 

The  reasons  stated  by  the  United  States  Supremo  Court  why  pri- 
vate ownership  was  excluded  from  the  beds  of  navigable  rivers  in  this 
country,  contrary  to  the  common  law  of  England,  are  as  follows: 

It  is,  indeed,  the  susceptibility  to  use  as  highways  of  commerce  which  gives  sanction 
to  the  public  right  of  control  over  navigation  upon  them,  and  consequently  to  the 
exclusion  of  private  ownership,  either  of  the  waters  or  the  soils  under  them.  (Packer 
V.  Bird,  137  U.  S.,  661,  667.) 

And,  after  stating  the  effect  of  the  original  grants  as  above  stated, 
the  United  States  Supreme  Court  held  that  each  State  could  by  its 
local  law  give  further  rights  of  property  and  user  to  riparian  owners — 
that  is,  thfiit  the  private  right  of  ownership  or  use  coidd  by  the  local 
law  of  the  State  be  extended — saying: 

The  courts  of  the  United  States  will  construe  the  grants  of  the  Greneral  Government 
wi  .hout  reference  to  the  rules  of  construction  adopted  by  the  States  for  their  grants; 
but  whatever  incidents  or  rights  attach  to  the  ownership  of  property  conveyed  by  the 
Government  will  be  determined  by  the  States,  subject  to  the  condition  that  their  rules 
do  not  impair  the  efficacy  of  the  grants  or  the  use  and  enjoyment  of  the  property  by  the 
grantee.  As  an  incident  of  such  ownership  the  right  of  the  riparian  owner  wnere  the 
waters  are  above  the  influence  of  the  tide  will  be  limited,  according  to  the  law  of  the 
State,  either  to  low  or  high  water  mark,  or  will  extend  to  the  middle  of  the  stream. 
(Packer  v.  Bird,  137  U.  S.,  661,  66&-670.) 

After  stating  the  general  rule  as  it  exists  without  any  change  by 
local  law  of  the  State,  the  court  further  says: 

Whether  as  rules  of  property  it  would  now  be  safe  to  change  these  doctrines  where 
they  have  been  applied,  as  before  remarked,  is  for  the  several  States  themselves  to 
determine.  If  they  choose  to  resign  to  the  riparian  proprietor  rights  which  properly 
belong  to  them  in  their  sovereign  capacity,  it  is  not  for  others  to  raise  objections. 
(Packer  v.  Bird,  137  U.  S.,  661,  671.) 

This  principle  was  affirmed  in  a  later  case  that  came  up  to  the 
United  States  Supreme  Court  from  Wisconsin,  where,  in  order  to 
determine  the  claim  made  by  certain  riparian  owners  that  their  prop- 
erty rights  had  been  taken  away  without  due  process  of  law,  and 
where,  therefore,  it  was  necessary  to  determine  what  their  property 
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Mhts  were,  the  United  States  Supreme  Court  held  that  such  rights 
ofproperty  and  user  must  be  determined  by  reference  to  the  decisions 
of  the  Supreme  Court  of  Wisconsin  upon  that  subject,  on  the  prin- 
ciple, as  stated  in  that  case,  as  follows: 

With  respect  to  such  riehts,  we  have  held  that  the  law  of  the  State,  as  declared  by  its 
supreme  court,  is  controlling  as  a  rule  of  property.  (Barney  v.  Keokuk,  94  U.  S.,  324; 
Packer  v.  Bird,  137  U.  S.,  661;  Hardin  v.  Jordan,  140  U.  S.,  371.)  (Kaukauna  Co.  v, 
Greenbay  Co..  142  U.  S.,  254,  272.) 

In  the  Hardin  case,  with  reference  to  the  same  question,  the  Su- 
preme Court  had  said: 

It  depends  on  the  law  of  each  State  as  to  what  waters  and  to  what  extent  this  pre- 
rogative of  the  State  (the  prerogative  originallv  left  to  the  State  when  the  State  was 
orranized)  over  the  lands  under  the  water  shall  be  exercised.  In  the  case  of  Barney 
V.  Keokuk  (94  U.  S.,  324)  we  held  that  it  is  for  the  several  States  themselves  to  deter- 
mine this  question,  and  if  they  choose  to  resign  to  the  riparian  proprietor  rights  which 
properly  belong  to  them  in  their  sovereign  capacity,  it  is  not  for  others  to  raise  objec- 
tions.    (Hardin  v.  Jordan,  140  U.  S.,  371,  382.) 

And  in  the  same  case,  quoting  with  approval,  the  court  said 
(p.  395) : 

By  the  common  law  all  waters  are  divided  into  public  waters  and  privato  waters. 
Iq  the  former  the  proprietorship  is  in  the  sovereign;  in  the  latter,  in  the  individual 
proprietor.  The  title  of  the  sovereign  being  in  trust  for  the  benefit  of  the  public,  the 
use,  which  includes  the  rieh t  of  fishing  and  of  navigation,  is  common.  The  title  of  the 
individual  being  personal  in  him,  is  exclusive,  subject  only  to  a  servitude  to  the 
public  for  purposes  of  navigation  if  the  waters  are  navigable  in  fact.  *  *  ♦  And 
all  the  cases  in  which  waters  above  the  ebb  and  flow  of  the  tide,  such  as  great  inland 
lakes  and  the  laiiger  rivers  of  the  country,  are  held  to  be  public  in  any  other  sense  than 
as  being  subjected  to  the  public  for  puiposes  of  navigation  are  confessedly  a  departure 
hrom  the  common  law. 

In  the  same  case,  remarking  upon  an  opinion  by  a  Federal  judge 
that  it  would  seem  to  be  *' unfair  and  unjust  to  allow  a  party  to  claim 
and  hold  against  his  grantor  the  bed  of  tne  lake,  containing  thousands 
of  acres,  solely  on  the  ground  that  he  had  bought  and  paid  for  the 
small  surrounaing  fractional  tracts — the  mere  rim,''  the  United  States 
Supreme  Court  said  (p.  397): 

We  do  not  think  that  thia  alignment  ab  inconvenienti  is  sufficient  to  justify  an 
abandonment  of  the  rules  of  the  common  law,  which,  as  we  have  shown,  have  been 
adopted  in  Illinois  as  the  law  of  the  land.  It  is  too  much  like  judicial  legislation. 
It  is  as  much  as  to  say:  '*  We  think  the  common  law  might  be  improved,  and  we  will, 
therefore,  improve  it.'* 

In  FaUbrook  Irrigation  District  v.  Bradley  (164  U.  S.)  there  was 
presented  to  the  United  States  Supreme  Court  the  following  facts 
(p.  159): 

A  certain  constitutional  provision  of  California  provides  as  follows: 

Water  and  wider  rights,  section  1. — ^The  use  of  all  water  now  appropriated  or  that 
may  hereafter  be  appropriated  for  sale,  rental,  or  distribution  is  hereoy  declared  to 
be  a  public  use  ana  subject  to  the  regulation  and  control  of  the  State  in  the  manner 
to  be  prescribed  by  law.    (Constitution  of  California,  art.  14.) 

A  further  act  of  the  legislature,  to  carry  out  those  constitutional 
provisions,  provides  as  foflows: 

The  use  of  all  water  re<)uired  for  the  irrigation  of  the  lands  of  any  district  formed 
under  the  provisions  of  this  act,  together  with  the  rights  of  way  for  canals  and  ditches, 
sites  for  reservoirs,  and  all  other  property  required  in  fully  carrying  out  the  provisions 
of  this  act,  is  hereby  declared  to  be  a  puolic  use,  subject  to  the  r^ulation  and  control 
of  the  State  in  the  manner  prescribed  by  law. 
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Referring  to  those  constitutional  and  statutory  provisions,  the 
United  States  Supreme  Court  said  (p.  159): 

The  Supreme  Court  of  California  has  held  in  a  number  of  cases  that  the  irrigation 
act  is  in  accordance  with  the  State  constitution,  and  that  it  does  not  deprive  the  land- 
owners of  any  property  without  due  process  of  law;  that  the  use  of  the  water  for  irri- 
gating purposes  under  the  provisions  of  the  act  is  a  public  use,  and  the  corporations 
organized  oy  virtue  of  the  act  for  the  purpose  of  irrigation  are  public  municipal  cor- 
porations oreanized  for  the  promotion  of  the  prosperity  and  welfare  of  the  people. 
(Turlock  Irrigation  District  v.  Williams,  76  California,  360;  Central  Irri^tion  District 
V.  De  Lappe,  79  California,  361 ;  In  re  Maders  Irrigation  District,  92  California,  296.) 

The  claim  was  made  that  these  decisions  of  the  Supreme  Court  of 
California  not  only  fixed  theproperty  rights  of  riparian  owners,  but 
also  determined  finally  the  Federal  questions  as  to  whether  the  en- 
forcement of  those  acts  constituted  due  process  of  law;  and,  referring 
to  this  claim,  the  United  States  Supreme  Court  said: 

We  do  not  assume  that  these  various  statements,  constitutional  and  legislative, 
together  with  the  decisions  of  the  State  court,  are  conclusive  and  binding  upon  this 
court  upon  the  question  as  to  what  is  due  process  of  law  and,  as  incident  thereto,  what 
is  a  puolic  use.  As  here  presented  these  are  questions  which  also^  arise  under  the 
Federal  Constitution,  and  we  must  decide  them  in  accordance  with  our  views  of 
constitutional  law. 

In  other  words,  that  the  law  of  property  rights  of  the  riparian 
owner,  as  against  any  infringement  by  statutory  or  constitutional 
provisions,  would  be  aetermined  by  the  common  law  of  the  State  as 
such  common  law  was  established  by  the  decisions  of  the  highest 
court  in  that  State.  But  when  it  came  to  the  determination  of  the 
question  as  to  whether  those  property  rights  as  so  established  were, 
by  some  statute  or  by  some  constitutional  provision  of  the  State, 
attempted  to  be  taken  away  or  diminished,  without  due  process  of 
law,  tnat  was  a  question  which  must  be  decided  **in  accordance  with 
our  view  of  the  constitutional  law";  that  is,  in  accordance  with  the 
view  of  the  United  States  Supreme  Court. 

In  the  case  of  Kansas  v.  Colorado  (206  U.  S.),  decided  in  1907,  the 
court  held  that  the  riparian  rights  in  any  paritcular  State  were  to  be 
ascertained  by  the  common  law  of  that  State  relative  to  those  rights, 
as  such  common  law  was  established  by  the  decisions  of  the  highest 
court  in  that  State.  And,  in  commenting  upon  this,  the  United  States 
Supreme  Court  quoted  the  definition  of  Chancellor  Kent,  in  answer 
to  the  question  **What  is  the  common  law?"  as  follows  (p.  96): 

The  common  law  includes  those  principles,  usages,  and  rules  of  action  applicable 
to  the  government  and  security  of  persons  and  property  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of  the  will  of  the  legislature. 

And  then  the  United  States  Supreme  Court,  immediately  following 
this  definition  of  what  is  the  common  law  which  fixes  property 
rights,  said  (pp.  96-97); 

As  it  does  not  rest  on  any  statute  or  other  written  declaration  of  the  sovereign, 
there  must,  as  to  each  principle  thereof,  be  a  first  statement.  Those  statements  are 
found  in  the  decisions  of  courts,  and  the  first  statement  presents  the  principle  as 
certainly  as  the  last.  Multiplication  of  declarations  merely  adds  certainty.  For 
after  all,  the  common  law  is  but  the  accumulated  expressions  of  the  various  judicial 
tribunals  in  their  efforts  to  ascertain  what  is  right  and  just  between  individuals  in 
respect  to  private  disputes. 

In  accordance  with  tliis  principle,  this  case  of  Kansas  v.  Colorado 
was  decided  against  the  complaint  of  Kansas,  because  the  United 
States  Supreme  Court  foxmd,  from  an  examination  of  the  decisions 
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of  the  Supreme  Court  of  Kansas,  that  the  State  of  Colorado,  with 
reference  to  the  diversion  of  the  waters  of  the  Arkansas  River,  for 
irrigation,  had  not  done  anything  which  infringed  the  rights  of  the 
riparian  owners  in  the  State  of  Kansas.  In  other  words,  it  found 
that  the  property  rights  of  the  riparian  owners  in  Kansas  were  by 
the  law  of  Kansas,  as  established  by  the  decisions  of  the  Kansas 
Supreme  Court,  subject  to  the  diversions  complained  of,  whether 
the  same  had  been  made  in  Colorado  or  in  Kansas. 

All  these  cases  show  this:  (1)  That  no  declaration  by  constitu- 
tional provision  or  by  legislative  act  can  affect  the  vested  property 
rights  of  riparian  owners;  and  (2)  that  such  property  rights  of 
riparian  owners  are  fixed  and  determined  by  the  common  law  of 
the  State  and  that  that  conunon  law  is  established  by  the  decisions 
of  the  supreme  court  of  that  State  upon  the  subject  matter. 

In  every  case  where  the  question  of  taking  the  riparian  owner's 
rights  by  some  State  statute  has  been  brought  before  the  United 
States  Supreme  Court,  in  order  to  determine  wheth&r  such  statute 
was  repumant  to  the  United  States  Constitution  on  the  ground  that 
it  was  a  law  of  the  State  taking  property  without  due  process  of 
law,  in  all  such  cases  the  United  States  Supreme  Court  has  first 
considered  as  to  what  were  the  limitations  upon  the  rights  of  property 
and  user  belonging  to  the  riparian  owner  in  the  State  in  question. 
And  in  determining  those  rights,  it  has  invariably  done  so  by  exam- 
ining the  common  law  of  the  State,  as  established  by  the  decisions 
of  the  supreme  court  of  that  State.  There  is  absolutely  no  exception. 
Further  proof  of  this  proposition  is  given  if  one  will  examine  the 
many  cases  which  have  gone  up  to  the  United  States  Supreme 
Court  from  those  far  western  States  where  the  law  of  ''appropria- 
tion" of  waters  for  irrigation  and  mining  purposes  prevads,  and 
where  the  common  law  oi  riparian  rights  has  never  been  recognized. 
It  has  often  occurred  that  tne  riparian  owners  in  those  States  have 
brought  suits  based  upon  claims  of  the  usual  riparian  rights — 
claims  for  injunction  or  damages  by  reason  of  diversions  of  water 
from  the  stream  above  them  for  irrigation  or  mining  purposes. 
These  were  diversions  which  would  not  be  allowed  in  a  State  having 
the  usual  law  of  riparian  rights.  The  first  question  examined  and 
determined  by  the  United  otates  Supreme  Cfourt  in  these  cases  is: 
What  is  the  right  of  property  and  u^er  belonging  to  the  riparian 
owner  in  that  State?  And  this  question  has  been  answered  by 
them  invariably  by  an  examination  of  the  decisions  of  the  highest 
court  of  that  State.  (U.  S.  v.  R.  G.  Irrigation  Co.,  174  U.  S.,  690, 
704-705;  Broder  v.  Water  Co.,  101  U.  S.,  274,  276;  Boquallis  Land 
&  Cattle  Co.  V.  Curtiss,  213  U.  S.,  339). 

In  the  last  case  the  common-law  doctrine  of  riparian  rights  was 
held  not  to  obtain  in  the  Territory  of  Arizona,  not  by  reason  of 
certain  statutes  so  declaring,  but  because,  by  the  decisions  of  the 
supreme  court  of  the  Territory  rendered  before  and  after  those 
statutes  were  passed,  the  doctrine  of  appropriation  had  become 
part  of  the  common  law  of  that  Territory. 

Thus  aU  proprietary  rights  in  or  to  the  beneficial  use  of  the  beds 
and  waters  of  navigable  streams  have  passed  out  of  Federal  ownership 
or  control,  and  belonjg  either  to  the  States  or  to  the  private  individuiu 
riparian,  or  both.     Iiiere  has  also  passed  to  the  States  all  sovereign 

8.  Doc.  721,  62-J 
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power  of  control,  for  all  purposes,  save  onlv  the  sovereign  power  of 
control  expressly  reserved  to  the  Federal  Government  by  its  consti- 
tutional authority  to  regulate  commerce.  The  Federal  power  to 
regulate  commerce  extends  to  these  navigable,  fresh-water  streams 
solely  by  virtue  of  the  fact  that  they  are  susceptible  of  commercial 
use.  They  are  natural  highways  of  commerce,  and  they  are  classed 
as  navigable,  for  the  purpose  of  such  control,  regardless  of  the  fact 
that,  at  exceptional  points,  their  natural  state  may  not  permit  of 
continuous  navigation. 

The  important  point  here  is  to  note  that  the  United  States  Supreme 
Court  has  expressly  established  every  proposition  above  stated  to  be 
demonstrated  in  tnis  part  of  the  discussion. 

The  Federal  constitutional  control  contains  no  element  of  a  pro- 
prietary nature.  It  is  purely  a  sovereign  power  of  control  for  a  spe- 
cific public  purpose;  it  is  a  power  in  trust;  it  is  created  and  Umited 
by  express  terms  in  the  Federal  Constitution.  More  than  that,  it  is 
created  by  a  reservation,  without  which,  expressly  stated,  the  power 
reserved  would  have  been  left  in  or  have  gone  to  the  respective 
States.  Under  these  circumstances  of  the  origin  of  the  power  and  of 
its  basis  and  nature  it  can  not  be  divested  nor  aiienatea,  and  within 
its  proper  limits  is  paramount.  For  the  same  reasons  also  it  can  not 
be  extended  to  the  exercise  of  powers  or  authority  beyond  the  limits 
reasonably  necessary  to  the  exercise  of  the  specified  constitutional 
power.  Any  such  extension  of  its  Hmits  would  be  not  only  ultra 
vires,  but  would  lead  to  encroachments  upon  the  rights,  privileges, 
powers,  and  authority  of  the  States  (or  their  subjects)  to  whom 
all  interests,  except  tne  specific  power  expressly  reserved,  have  been 
transferred.  It  would  lead  also  to  encroaclunents  upon  private- 
property  rights  of  individual  riparian  owners. 

The  extent  and  damage  of  such  possible  encroachment  can  be 
understood  only  by  a  review  of  the  hmitations  between  the  rights  of 
tiie  State  and  those  of  the  private  riparian. 

II.  Limitations    Between  State   and  Individual  Control  of 

Water  Powers. 

These  limitations,  as  we  have  already  seen,  are  determined  by  the 
States  and  are  established  by  the  adjudications  of  the  State  supreme 
courts  upon  these  questions.  There  was  formerly,  as  I  have  said, 
great  diversity,  even  conflict,  in  the  different  States  upon  this  ques- 
tion, but  in  recent  years  adjudications  have  covered  this  field  of 
study  so  thoroughly  and  clearly  that,  without  substantial  exception, 
the  rules  of  law  obtaining  in  those  States  which  have  the  common- 
law  riparian  rights— which  include  all  States  not  holding  to  the  law 
of  appropriation — as  above  shown,  are  fixed,  as  in  Minnespta  and  in 
New  York.  We  will  thus  take  one  example  from  the  West  and  one 
from  the  East  and  establish,  by  the  adjudications  in  these  States, 
the  following  propositions: 

1.  The  title  and  power  of  control  by  the  State  over  the  beds  and 
waters  of  navigable  streams  are  not  in  any  degree  proprietary  in 
nature  or  extent.  They  are  limited  to  a  holding  in  trust,  as  a  sov- 
ereign, for  the  specific  purpose  of  protecting  a  public  use,  to  wit, 
navigation  and  certain  allied  public  uses. 
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2.  The  title  and  the  power  of  the  State  are  subject  only  to  the 
Federal  paramount  power  of  control,  as  estabUshed  and  defined  as 
above  demonstrated.  They  are  limited  also  by  the  private  proprie- 
tary right  of  the  riparian  as  fixed  by  the  law  oi  the  State. 

3.  Tne  private  nparian  owner  owns  and  retains  all  and  the  only 
proprietary  title,  right,  and  interest  either  to  the  beds  and  waters 
of  such  streams  or  to  the  usufruct  thereof.  He  has  the  proprietary 
right  to  the  beneficial  use  of  the  flow  of  the  waters  in  connection  witn 
the  naturfil  head  and  fall  upon  or  opposite  his  riparian  land  and  to 
the  whole  thereof;  he  has  a  proprietary  right  to  utilize  the  bed  and 
waters  for  the  development  of  power  and  for  the  operation  of  water- 
power  j>lants.  This  right  belongs  to  him  jure  naturse;  that  is, 
because  it  is  a  natural  resource  and  right  belonging  to  and  appurtenant 
to  his  riparian  land  and  a  part  thereof.  And  this  private  proprietary 
right  is  subject  only  to  the  sovereis:n  right  of  control  by  the  Federal 
and  State  (jovemments  for  the  pubhc  use  of  navigation. 

4.  As  between  the  State  and  the  riparian  owner,  the  sovereign 
power  of  control  of  the  former  ends  where  the  proprietary  right  of 
the  latter  begins  and  the  private  right  exists  up  to  the  point  beyond 
which  it  would  be  inconsistent  with  the  specific  and  Umited  public 
right.  This  private  proprietary  right  of  the  riparian  is  the  same, 
whether  the  title  to  tne  oed  of  the  stream,  either  below  high-water 
or  below  low-water  mark,  is  said  to  be  held  by  the  State  or  by  the 
riparian.  The  attemptea  distinction  between  the  riparian  rights, 
on  the  basis  of  the  riparian's  having  a  mere  easement  instead  of  a 
title,  is,  so  far  as  these  questions  are  concerned,  purely  speculative. 

Much  confusion  has  been  brought  about  by  tne  differences  in  the 
extent  to  which  different  States  have  released  to  the  riparian  owner 
the  naked  title  in  the  bed  of  navigable  streams.  I  shall  point  out 
hereafter  more  specifically  that,  so  far  as  their  substantial  effect  on 
the  property  rignt  of  the  riparian  owner  is  concerned,  these  dis- 
tinctions arc  really  without  any  difference,  bearing  in  mind  that  the 
"property  right"  of  the  riparian  owner  includes  not  merely  that 
wnicn  is  covered  by  his  naked  fee,  whether  that  fee  bo  hmited  to  the 
shore  or  extends  to  the  middle  of  the  stream,  but  includes  all  vested 
property  rights  of  usufruct,  all  rights  of  beneficial  use  which  are 
appurtenant  to  his  fee  title.  This  will  be  shown  by  the  following 
cases,  where  it  will  be  shown  also  that  the  right  of  the  State  is  limited 
to  the  mere  power  of  control  for  the  public  use  of  navigation,  including 
allied  public  interests,  like  fishing,  and  in  Minnesota  alone  (56  Minn., 
485)  including  the  use  for  public  water  supply. 

FROM  THE   LEADING   MINNESOTA   CASES. 

In  Lamprey  V. State  (52  Minn.,  181)  Judge  Mitchell  said  (p.  198): 

In  this  State  we  have  adopted  the  common  law  on  the  subject  of  waters,  with  certain 
modifications  suited  to  the  difference  in  conditions  between  this  country  and  Eng- 
land, the  principal  of  which  are  the  navigability  in  fact  and  not  the  ebb  and  flow  of  the 
tide  is  the  test  oi  navigability,  and  that  we  have  repudiated  tiie  doctrine  that  the  State 
has  any  private  or  proprietary  right  (as  had  the  Kmg)  in  navigable  waters,  but  that  it 
holds  them  in  its  sovereign  capacity,  as  trustee  for  the  people,  for  public  use. 

Many  years  ago  the  English  Government  established  a  ^'Thames 
C4>n6ervancy  act,"  giving  to  a  certain  commission  the  power  to  control 
water  power  and  other  uses  of  the  Thames.    Under  that  act  the 
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cominission  (conservators)  attempted  to  assert  a  right  of  control 
over  the  beneficial  use  by  the  riparian  owner  of  his  riparian  rights, 
which  the  House  of  Lords  held  could  not  be  done,  and  Lord  Sel- 
boumeheld: 

The  rights  of  a  riparian  proprietor,  00  far  as  they  relate  to  any  natural  stream,  exist 
jure  naturse,  because  his  land  has  by  nature  the  advantage  of  being  washed  by  the 
stream.  (Lyon  v.  Fishmongers  Co.,  1  L.  R.  A.  App.  Gas.,  662,  cited  by  the  Minnesota 
court.) 

In  1876  the  Minnesota  Supreme  Court  held  that,  with  regard  to  a 
riparian  owner's  rights  in  a  navigable  stream  and  to  occupy  the  bed 
of  the  stream  by  structures  in  order  to  obtain  advantage  ol  the  bene- 
ficial use  of  the  waters  in  the  bed  of  the  stream  to  which  he  was 
entitled  as  riparian  owner,  such  rights  are — 

Subordinate  and  subject  only  to  the  navigable  rights  of  the  public  and  such  needful 
rules  and  regulations  for  their  protection  as  may  be  prescribed  by  competent  legislative 
authority.  The  rights  which  thus  belong  to  him  as  riparian  owner  of  the  abutting 
premises  are  valuaole  property  rights  of  which  he  can  not  be  divested  without  con- 
sent, except  by  dueprocess  of  law,  and,  if  for  public  purposes,  upon  just  compensation. 
(Brisbine  v.  R.  R.  Co.,  23  Minn.,  114.) 

The  Lyon  case  is  among  those  cited  by  Judge  Gilfillan  in  1879, 
when  he  held  with  reference  to  water  powers  upon  the  Mississippi 
River: 

As  it  seems  to  us,  none  of  these  opinions  state  the  right  too  strongly.  If  the  right 
exists  jure  naturae,  because  the  land  nas,  by  nature,  the  advantage  of  being  washed  by 
the  stream,  it  is  impossible  to  see  how  any  such  distinction  as  defendant  claims  can  be 
made  as  to  the  peculiar  uses  which  the  riparian  owner  may  make  of  the  waters.  The 
limit  to  the  private  right  is  imposed  by  tne  public  right,  and  the  private  right  exists 
up  to  the  pomt  beyond  which  it  would  be  inconsistent  with  the  public  right. 

We  thinx  the  rignt  in  the  riparian  owner  to  put  the  water  to  any  useful  purpose  may 
be  sustained  by  considerations  of  public  policy.  It  is  certainly  for  the  interests  of 
the  public  that  where  the  waters  of  a  navigable  stream  may,  without  interfering  with 
the  public  right,  be  put  to  some  useful  purpose,  the  right  to  so  use  them  should  exist. 

We  will  state  the  rule  at  which  we  have  arrived  nearly  in  the  language  of  the  court 
in  People  v.  Tibbetts  (19  N.  Y.,  523):  The  riparian  owner  may  undouotedly  use,  for 
any  purpose,  the  water  of  a  navigable  stream  passing  or  adjoining  his  land,  for  his  own 
advantage,  so  long  as  he  does  not  impede  the  navigation,  in  the  absence  of  any  counter- 
claim by  the  State  or  United  States.  (Morrill  v.  St.  Anthony  Falls  W.  P.  Co.,  26  Minn., 
222,  228.) 

In  the  same  year  an  attempt  was  made  at  Minneapolis  to  assess 
developed  water  powers  as  personal  property.  In  a  decision  holding 
that  they  were  part  of  the  real  estate,  the  Supreme  Court  of  Minnesota 
said : 

In  the  recently  decided  case  of  Morrill  v.  St.  Anthony  Falls  Water  Power  Co.,  ante, 
(p.  222),  we  had  occasion  to  consider  the  question  of  the  rights  of  riparian  proprietors 
upon  the  Mississippi  River.  The  general  rule  arrived  at  was  that  a  riparian  owner 
may  use  the  waters  of  a  navigable  stream  adjoining  his  land,  for  any  purpose,  for  his 
own  advantage,  so  long  as  he  does  not  impeae  navigation,  and  in  the  absence  of  any 
counterclaim  by  the  State  or  the  United  States.  As  the  riparian  owner  has  this  right 
to  the  use  of  the  water,  he  has  a  right  to  enjoy  it  and  make  it  available;  otherwise, 
his  right  would  be  a  worthless  abstraction.  He  may,  therefore,  subject  to  the  limita- 
tions of  the  general  rule  before  stated,  use  the  bed  of  the  stream,  if  necessary  or  con- 
venient to  the  enjoyment  of  his  right  to  the  use  of  the  water.  He  may  erect  dams 
there,  and  such  other  structures  as  will  promote  and  facilitate  the  enjoyment  of  this 
right.  For  these  purposes  the  riparian  proprietor  may  properly  be  said  to  have,  if 
not  an  interest,  certamly  a  right,  in  the  bed  of  the  stream  itself.  The  right  of  a 
ni)arian  proprietor  upon  a  navigable  stream,  such  as  the  Mississippi,  rests,  as  is  neld  by 
this  court,  in  the  case  above  cited,  upon  the  fact  of  riparian  ownership;  that  is  to  sav, 
the  riparian  proprietor  possesses  this  right  because  he  owns  the  hmd  upon  the  bank; 
and  this  is  equivalent  to  saying  that  the  right  is  attached  as  an  incident  to  the  riparian 
land,  and  belongs  and  appertains  to  the  same.    *    *    *    The  defendant  is  the  owner 
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of  the  bank,  and  of  the  right  to  the  use  of  the  water,  and,  therefore,  of  the  right  to 
make  his  right  to  the  use  of  the  water  available  bv  using  the  bed  of  the  stream.  In 
the  defendant's  hands  the  riparian  land,  and  the  ngnt  to  the  use  of  the  water,  and  to  the 
use  of  the  bed  of  the  stream,  are  held  together.  The  principal,  which  is  the  riparian 
land,  draws  to  it  the  incident,  which  is  the  right  to  the  use  of  the  water,  so  that  the 
latter  is  part  and  parcel  of  the  former.  (State  v.  Minneapolis  Mill  Co.,  26  Minn.,  229, 
231.) 

Riparian  land  is  now  assessed  upon  the  basis  of  two  values:  (1) 
The  value  of  the  land  as  such  and  (2)  the  value  of  the  water  power, 
developed  or  undeveloped,  which  is  appurtenant  thereto,  so  that  water 
powers  now  can  be  and  are  taxed. 

In  the  Morrill  case  above  quoted  from  it  was  held  that  **the  limit 
to  the  private  right  is  imposed  by  the  public  right'';  and  later  the 
Minnesota  courts  fixed  the  nature  and  hmits  of  tne  public  right.  In 
1892  the  court  held : 

It  has  been  decided  over  and  over  again  by  this  court  that  the  right  of  the  riparian 
owner  to  improve,  reclaim,  and  occupy  the  submeiged  land  in  front  of  his  shore  estate 
to  the  point  of  navigability  is  a  vested  property  right,  which  can  not  be  taken  away, 
even  by  the  State  for  a  public  use,  witnout  compensation.  (Brisbine  v.  St.  Paul  & 
Sioux  City  R.  R.  Co.,  23  Minn.,  114;  Union  Depot,  etc.,  Co.  v.  Brunswick,  31  Minn., 
297  (17  N.  W.  Rep.,  626);  Hanford  v.  St.  Paul  &  Duluth  R.  R.  Co.,  supra).  The  old 
common  law  doctrine,  or  at  least  what  has  been  generally  assumed  to  be  such,  and 
which  was  adopted  in  some  of  the  early  American  colonies,  that  the  crown  has  a  jus 
privatum  or  right  of  private  propertv,  in  navigable  waters  and  their  shores,  which  it 
could  alienate  to  a  subject,  has  no  place  in  the  jurisprudence  of  this  State.  It  is  the 
settled  law  with  us  that  the  rights  of  the  State  in  navigable  waters  and  their  beds  are 
sovereign,  and  not  proprietary,  and  are  held  in  trust  for  the  public  as  a  highway,  and 
are  incapable  of  alienation.  (Union  Depot,  etc.,  Co.  v.  Brunswick,  supra;  Hanford  v. 
St.  Paul  &  Duluth  R.  R.  Co.,  supra;  Biadshaw  v.  Duluth  Imperial  Mill  Co.,  52 
Minn.,  59;  cited  and  approved  in  Gilbert  v.  Emerson,  55  Minn.,  259.) 

Thus  it  is  determined  that  the  State  had  no  proprietary  interest 
either  in  the  waters  or  the  bed  or  in  the  use  of  the  same.  It  is  simply 
a  sovereign  interest  to  protect  the  waters  and  bed  for  navigation  uses 
which  are  paramount  to  the  rights  of  the  riparian  owner. 

These  public  uses  are  clearly  defined,  and  do  not  to  any  degree 
include  the  right  of  the  State,  in  any  capacity,  to  appropriate  to  itself 
any  right,  interest,  income,  or  control  of  water  powers  appurtenant 
to  private  property,  either  developed  or  undeveloped,  so  far  as  such 
attempt  at  appropriation  is  made  for  the  purpose  of  giving  to  the 
State  any  benefits  in  the  natural  energy  or  beneficial  use  of  such  water 
powers. 

Judge  GUfillan  held  that  the  most  important  public  use  for  the 
protection  of  which  the  State  had  a  rignt  of  control  was  that  of 
navigation. 

In  1893,  in  discussing  the  "paramount  public  uses,  Judge  Mitchell 
held  that  in  Minnesota  a  proper  division  of  streams,  instead  of  divid- 
ing them  into  navigable  and  nonnavigable,  should  be  a  division  into 
piiblic  and  private  waters,  and  that  the  public  uses  which  might  be 
protected  by  the  control  of  the  State  should  include  not  only  naviga- 
tion, but  amo  fishing,  bathing,  and  cutting  ice.  (Lamprey  v.  State, 
62  Minn.,  181,  200.) 

Next  to  navigation,  the  most  important  public  use  which  is  para- 
mount in  Minnesota  is  that  of  diversion  by  cities  for  public  water 
supply.     (Mill  Co.  v.  St.  Paul  Water  Works,  56  Minn.,  485.) 

It  is  apparent  that  the  building  and  operation  of  a  dam  by  a  riparian 
owner  for  the  utilization  of  his  water  power  can  not  interfere  with  the 
exercise  of  the  public  right  to  take  out  waters  for  public  water  supply 


22  FEDEEAL  CONTROL  OF  WATEB  POWEBS.     . 

and  that  the  onJy  effect  of  such  public  use  would  be  to  some  extent 
to  dimmish  the  flow  of  water.  So  also  such  construction  and  mainte- 
nance by  a  riparian  owner  could  not  interfere  with  fishing  or  cutting 
ice,  but  would  rather  facilitate  such  public  use.  Fishways  in  dams 
are  already  provided  for  by  statutes,  both  State  and  Federal.  The 
only  limitation  under  the  law  of  property  to  the  absolute  right  to  the 
riparian  owner  to  utilize  the  water  power  appurtenant  to  his  land 
by  the  construction  and  maintenance  and  operation  of  dams  and 
water-power  plants  is  that  they  should  be  constructed  and  maintained 
so  as  not  to  interfere  with  navigation,  and  if  such  interference  be 
made,  then  the  State,  exercising  its  sovereign  right  of  control  for  the 
protection  of  navigation,  may  prevent  such  interference.  This  is 
the  entire  extent  of  the  right  of  the  State  in  navigable  waters  so  far 
as  such  right  is  paramount  to  the  riparian  owner  s  vested  property 
right  to  the  entire  natural  energy  and  beneficial  use  of  the  waters  which 
flow  over  or  past  his  lands  or  which  lie  adjacent  to  it. 

Therefore,  subject  only  to  the  control  by  the  State  for  these  speci- 
fied public  uses,  navigation,  water  supply,  fishing,  etc.,  the  riparian 
owner  has  absolute  right  to  all  the  natural  energy  and  beneficial  use 
of  the  waters  as  they  pass  over  or  by  his  land.  The  fact  that  he  owns 
the  fee  only  to  low-water  mark  does  not  affect  these  riparian  rights 
which  are  his  propery  rights. 

In  this  State  it  is  the  settled  doctrine  that  the  riparian  owner  has  the  fee  to  low- 
water  mark.  (Schurmeier  v.  St.  Paul  &  Pacific  R.  Co.,  10  Minn.,  59  (82);  Brisbine  v. 
St,  Paul  &  Sioux  City  R.  Co.,  23  Minn.,  114.)  But  while  he  has  only  the  fee  to  low- 
water  mark,  he  has  certain  riparian  rights  incident  to  the  ownership  of  real  estate 
bordering  upon  a  navigable  stream.  Among  these  are  the  right  to  enjoy  free  commu- 
nication oet  ween  his  abutting  ppemises  and  the  navigable  channel  of  the  river,  to 
build  and  maintain  suitable  landings,  piers,  and  wharves,  on  and  in  front  of  his  land, 
and  to  extend  the  same  therefrom  into  the  river  to  the  point  of  navigability,  even 
beyond  low- water  mark,  and  to  this  extent  exclusively  to  occupy  for  such  and  like 
purposes  the  bed  of  the  stream,  subordinate  only  to  the  paramount  public  right  of 
navigation.  (Dutton  v.  Strong,  1  Black,  22;  Railroad  Co.  v.  Schurmeier,  7  Wall.,  272; 
Yates  V.  Milwaukee,  10  Wall.,  497,  supra;  Rippe  v.  Chicago,  D.  &  M.  R.  Co.,  23  Minn., 
18;  Brisbine  v.  St.  Paul  &  Sioux  City  R.  Co.,  supra.)  These  riparian  rights  are 
property,  and  can  not  be  taken  away  without  paying  just  compensation  therefor.  The 
State  could  not  do  it  or  authorize  anyone  else  to  do  it.  (Yates  v.  Milwaukee,  supra; 
Lyon  V.  Fishmongers  Co.,  L.  R.  1  App.  Cas.,  662;  Brisbine  t?.  St.  Paul  &  Sioux  City 
R.  (3o.,  supra;  Union  Depot  Ck).  v.  Brunswick,  31  Minn.,  297.) 

This  law  of  property  right  was  again  asserted  in  1890: 

In  this  State  the  title  of  the  proprietor  of  lands  abutting  upon  navigable  waters 
extends  to  low-water  mark;  the  bed  of  the  stream  or  body  of  water,  below  water 
mark,  being  held  by  the  State,  not  in  the  sense  of  ordinary  absolute  pro{)rietorship, 
but  in  its  sovereign  government  capacity,  for  common  public  use.  Union  Depot, 
etc.,  Co.  V.  Brunswick  (31  Minn.,  297;  17  N.  W.  Rep.,  626),  and  cases  cited.  The  estate 
of  interest  of  the  riparian  owner  in  the  bed  of  the  stream  above  low- water  mark  is 
subject  to  the  right  of  the  public  to  use  the  same  for  the  purposes  of  navigation;  but 
restricted  only  bv  that  paramount  public  right,  the  riparian  owner  enjoys  valuable 
proprietary  priviWes,  among  which  we  shall  consider  particularly  the  rieht  to  the 
use  of  the  land  itself  for  private  purposes.  A  consideraole  extent  of  the  shores,  not 
only  along  tide  waters  of  the  ocean  coasts,  but  on  our  great  inland  waters,  are  of  such 
a  nature,  out  to  and  even  beyond  low-water  mark,  as  to  be  in  general  unavailable  by 
the  public  for  the  purposes  of  navigation  and  must  remain  forever  waste  and  useless 
land^  unless  reclaimed  by  artificial  means  from  the  shallow  water  covering  them,  or 
unless  otherwise  improved.  It  is  established  beyond  question  in  this  State,  and  in 
other  States  as  well,  that  the  proprietor  of  the  riparian  lands  may  make  such  improve- 
ment. Subject  only  to  the  limitation  t<hat  he  shall  not  interfere  with  the  public 
right  of  navigation,  he  has  the  unquestionable  and  exclusive  right  to  construct  and 
maintain  suitable  landings,  piers,  and  wharves  into  the  water  and  up  to  the  point  of 
navigability  for  his  own  private  use  and  benefit.    *    *    *    As  the  right  of  private 
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uae  and  enjoyment  of  the  improved  or  reclaimed  premiaes  will  continue  so  long,  at 
least,  as  it  does  not  interfere  with  the  limited  and  defined  public  interests,  it  is  obvious 
that  in  general  it  may  continue  forever. 

This  private  right  of  use  and  enjo^rment  is  not,  we  think,  limited  to  purposes  con- 
nected with  the  actual  use  of  the  navigable  water,  but  may  extend  to  any  purpose  not 
inconsistent  with  the  public  right.    *    ♦    * 

This  right  of  the  riparian  proprietor,  even  before  it  has  been  in  any  manner  exercised 
by  reclaiming  or  improving  the  premises,  the  right  itself  to  reclaim ,  improve,  or  occupy, 
is  a  property  right  vested  in  him,  recognized  and  protected  in  the  law  as  property. 
He  can  not  oe  deprived  of  it  without  due  process  of  law.  It  can  not  be  taken  from 
him  and  devoted  to  public  use  without  compensation.    *    *    * 

These  peculiar  property  rights  of  the  riparian  owner  constitute,  estimated  in  con- 
nection with  the  nparian  land,  the  chief  value  of  the  premises.  It  may  even  be  that 
Uie  whole  value  or  such  roal  property  consists  in  the  right  to  improve  and  occupy 
the  submerged  lands  for  private  purposes.  The  extent  of  the  riparian  right  in  this 
respect  is  not  measured  by  the  value  of  the  upland  nor  by  the  distance  to  which  the 
owner's  estate  may  extend  inland  from  the  shore.  The  barest  strip  of  upland,  though 
wholly  valueless  and  useless  in  itself,  justifies  the  owner  in  the  exercise  and  enjoyment 
of  the  privilege  of  riparian  proprietorship  to  the  fullest  extent. 

We  have  thus  considered  that  the  riparian  proprietor  has  the  exclusive  right — 
absolute  as  respects  everyone  but  the  State,  ana  limited  only  by  the  public  interests 
of  the  State  for  purposes  connected  with  navigation — to  improve,  reclaim,  and  occupy 
the  submerged  land,  out  to  the  point  of  na\agability,  for  any  private  purpose  as  ne 
might  do  if  it  were  his  separate  estate;  that  this  right,  even  though  it  may  never  have 
been  exercised,  is  recognized  and  protected  by  law  as  property,  of  which  he  can 
not  be  deprived  even  by  the  State  without  just  compensation. 

Hanford  et  al.  v,  St.  Paul  &  Duluth  R.  R.  Co.  (43  Minn.,  104). 

In  1898,  referring  to  the  dam  built  by  a  riparian  owner  on  the 
Red  Lake  River,  the  supreme  court,  in  an  opinion  written  by  Judge 
Mitchell,  holds  tliat  that  river  is  a  navigable  stream,  and,  referring 
to  the  rights  of  riparian  owners,  says: 

The  fact  that  the  plaintiff  did  not  obtain  ^ny  license  to  build  the  dam  does  not  render 
it  unlawful.  A  riparian  owner  has  a  right,  without  license,  to  construct  a  dam  across 
a  stream  which  does  not  obstruct  or  interfere  with  the  navigation  of  the  stream  for  the 
purposes  for  which  it  is  navigable.  This  is  a  right  which  is  appurtenant  to  the  owner- 
ship of  the  bank.    (Kretzschmar  v.  Meehan  et  al.,  74  Minn.,  211,  215.) 

In  1909,  referring  to  a  dam  built  and  maintained  bv  a  riparian 
owner  on  the  Snake  River,  the  Supreme  Court,  after  holding  that 
that  river  was  a  navigable  stream,  said,  with  reference  to  the  riparian 
owner's  rights  to  bund  and  maintain  a  dam: 

So  far  as  the  State  was  concerned,  the  owner  of  the  bank  was  at  liberty  to  construct 
and  maintain  the  dam  so  long  as  it  did  not  constitute  an  interference  with  the  navi- 
.  gable  rights  of  the  public  in  the  stream,  and  the  State  had  no  authority  to  authorize 
the  construction  of  a  dam  across  the  river  without  providing  for  compensation  to  all 
parties  who  might  be  damaged  thereby.  It  is  the  well-settled  law  of  this  country  that 
the  l^islature  can  not  authorize  the  flooding  of  lands  without  compensation  to  the 
owner,  and  the  right  to  flood  land  bv  extending  a  dam  across  such  streams  may  be 
acquired  by  adverse  possession  for  the  statutory  period.  A  riparian  owner  has  the 
tight,  without  license,  to  construct  a  dam  which  does  not  obstruct  or  interfere  with 
the  navigation  of  the  stream.  This  is  a  right  which  is  appurtenant  to  the  ownership 
of  the  bank.     (Simons  v.  Munch,  107  Minn.,  370,  372.) 

Again,  in  1904,  in  a  case  upon  the  Red  Lake  River  at  Crookston, 
Sprague,  a  log  driver,  was  usmg  the  stream  for  navigation  purposes, 
for  driving  his  logs.  He  was  holding  his  Ws  by  a  boom  just  above 
the  dam  of  the  Crookston  Water  Works,  rower  &  Lieht  Co.,  and, 
on  the  theory  that,  as  navigator,  he  had  paramount  ri^ts,  and  that 
the  dam  was  an  illegal  obstruction  to  such  navigation  for  logs,  he  let 
his  logs  down  in  a  bunch,  so  that  they  did  not  go  through  the  sluices 
provided  for  them,  but  went  over  the  crest  of  me  dam  and  smashed 
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the  dam.    The  company  sued  him  for  damages.     He  claimed  as  a 

Erinciple  defense  that  the  dam  had  not  been  constructed  by  anj 
cense  from  the  State  or  the  United  States  Government,  and  mat  it 
was  an  illegal  structure,  as  the  Ked  Lake  River  was  a  navigable 
stream.  But  the  Supreme  Court  held  that  as  the  Crookston  company 
was  a  riparian  owner,  it  had  the  right,  without  anjr  license,  to  con- 
struct and  maintain  the  dam  and  that  Sprague  was  hable  for  nis  negli- 
gence in  not  using  the  sluices  provided  in  the  dam  for  logs.  The  court 
said: 

Subject  to  the  control  of  Congress  in  proper  cases  and  independently  of  statute,  the 
right  of  riparian  owners  to  construct,  maintain,  and  operate  dams  upon  rivers  and 
streams  in  this  State,  is  firmly  established  by  the  decisions  of  thia  court.  (Crookston 
W.  W.  P.  &  L.  Co.  V.  Sprague,  91  Minn.,  461,  467.) 

In  the  last  above  three  decisions  we  have  the  rule  of  property 
rights,  which  we  have  stated  belong  to  the  riparian  owner,  brought 
down  to  date  and  af&rmed  as  the  law  of  property  rights  in  this  State. 
The  riparian  owner  has  a  right  to  build  and  to  maintain  his  water- 

Cower  dam,  without  any  franchise  or  license  from  the  State;  because 
is  right  so  to  do  is  ** appurtenant  to  the  ownersliip  of  the  bank.*' 
He  has  this  absolute  right  with  the  only  Umitation  that  his  structure 
shall  not  interfere  with  navigation.  That  right  belongs  to  him 
entirely  by  reason  of  the  fact  of  his  riparian  ownership.  He  is  not 
obligated  to  get  a  license  from  the  State  even  though  the  obligation 
to  obtain  a  hcense  is  imposed  bv  statute.  More  than  that,  as  shown 
by  the  case  next  to  last  above,  tne  State  itself  has  not  such  an  interest 
in  the  bed  or  waters  of  a  stream  that  it  can  build  a  dam,  or  authorize 
the  construction  of  a  power  dam  in  the  river  adjacent  to  the  land  of 
a  riparian  owner,  or  by  any  such  structure  flood  or  injure  the  land  of 
a  riparian  owner,  **  without  providing  for  compensation  to  all  parties 
who  might  be  injured  thereby." 

These  rules  defining  the  rights  of  riparian  owners  in  Minnesota  have 
been  recognized  and  aflSrmed  by  the  United  States  Supreme  Court, 
for  the  reason,  as  shown  above,  that  the  rule  of  the  property  right  of 
the  riparian  owner  is  determined  by  the  decisions  of  tne  State  supreme 
court.  (Water  Power  Co.  v.  Water  Board,  168  U.  S.,  360,  quo  tea  from 
at  length  above.) 

Perhaps  the  most  thoroughly  considered  case  in  regard  to  the 
Minnesota  law  is  found  in  a  recent  decision  bv  Judge  Morris,  of 
the  United  States  district  court,  and  affirmed  by  the  circuit  court 
of  appeals  in  an  opinion  where  the  reasoning  and  conclusions  of 
Jud^e  Morris  were  approved.  In  that  case  an  island  had  formed 
in  the  bed  of  the  Mississippi  River  at  Minneapolis  opposite  the 
riparian  land  of  the  plaintiff  Hobart.  The  city,  through  Hall, 
claimed  the  island  bv  grant  from  the  State,  on  the  ground  that 
the  State  held  the  title  to  the  bed  and  therefore  acquired  a  proprie- 
tary interest  in  the  islands  formed  in  the  bed.  This  brought  up 
the  entire  Question  of  the  relations  between  the  State  and  the  riparian 
owner,  ana  Judge  Morris  reviews  the  decisions  and  the  law,  which 
he  summarizes  as  follows: 

That  where  there  is  no  reservation,  express  or  from  the  circumstances  necessarily 
implied,  in  a  grant  of  lands  Ixninded  by  a  stream  navigable  in  fact,  like  the  Mississippi 
River,  the  grantee  takes  the  absolute  title  in  fee  to  high -water  mark  or  at  furthest 
to  low-water  mark;  that  the  State  has  title  to  the  soil  or  land  under  the  water,  between 
the  edge  of  the  stream  and  the  middle  thread  thereof,  in  its  sovereign  capacity,  in 
trust  for  the  public,  for  the  purpose  of  preserving,  protecting,  and  improving  the 
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public  right  of  navigation;  that  such  right  or  title  of  the  State  is  paramount  for 
that  purpose,  but  it  is  not  proprietary  or  one  under  which  it  can  alienate  or  con- 
vey any  portion  of  said  sou  or  land  under  water,  or  any  island  formed  thereon, 
to  a  stranger,  but  is  a  limited  title  or  ownership,  limited  to  that  purpose  and 
extending  no  further;  that  the  riparian  owner  has  also  a  right  or  title  to  such  soil 
or  land  under  water,  between  the  edge  of  the  stream  and  the  middle  thread  thereof, 
which,  though  subject  and  subordinate  to  this  title  of  the  State,  is  proprietary  and 
exclusive  as  to  all  others  than  the  State  or  the  General  Government,  and  even  as  to 
the  State  or  General  Government  exclusive  except  as  they  may  act  by  their  properly 
constituted  authorities  in  protecting,  preserving,  or  improving  said  public  right,  and 
which  he  can  convey  to  another  in  whole  or  in  part;  that  the  limit  to  this  private  right 
is  imposed  by  the  public  right,  and  by  that  only,  and  the  private  right  exists  up  to  the 
point  bevond  which  it  would  be  inconsistent  with  the  public  right,  and  with  that 
only,  and  that  such  public  right  can  only  be  exercised  by  the  State,  or,  where  the  stream 
can  be  used  for  purposes  of  interstate  commerce,  by  the  General  Government,  through 
its  properly  ana  constituted  authorities;  that  under  this  right  of  title  the  riparian 
owner  or  his  grantee  has  the  exclusive  ri^ht  to  reclaim,  occupy,  and  use,  for  any 
purpose  not  inconsistent  with  the  public  right,  such  soil  or  lana  under  water,  or  an^ 
part  thereof,  out  to  the  middle  thread  of  the  stream,  or  certainly  to  the  main  navi- 
gable channel  thereof,  subject  only  to  such  paramount  right  of  the  State  or  of  the  Gen- 
eral Government:  that  under  this  right  or  title  such  riparian  owner  or  his  grantee  has 
the  exclusive  right,  subject  only  to  such  paramount  right  of  the  State  or  General  Gov- 
ernment, to  occupy  ana  use.  for  any  purpose  not  inconsistent  with  such  public  right, 
any  island  or  part  thereof  between  his  sliore  line  and  the  middle  thread  of  the  stream, 
whether  such  island  exists  at  the  time  of  the  survev  and  is  omitted  therefrom  in  gooa 
faith  and  without  palpable  mistake  or  is  afterwards  formed  by  the  gradual  action  of 
the  waters,  and  as  against  all  others  than  the  State  or  the  General  Government,  acting 
under  the  paramount  authority  above  referred  to,  he  has  the  exclusive  right  to  the 
possession  thereof.    (Hobart  v.'Hall,  174  Fed.  Rep.,  433.) 

This  decision  of  Judge  Morris  in  the  Hobart  case  was  ailirmed, 
and  his  conclusion  and  the  reasoning  which  was  the  basis  thereof 
expressly   approved    by   the   circuit    court    of    appeals.     The   ap- 

Eeilate  court  neld  that  the  State  has  no  proprietary  interest  in  the 
ed  of  the  stream,  but — 

"holds  the  bed  in  its  sovereign  capacity  in  trust  to  protect  for  the  public  the  right  of 
free  navigation;"  and  that,  subject  only  to  this  public  trust,  "a  riparian  owner,  under 
a  Government  patent  *  ♦  *  has  the  right  of  tK)ssession  and  use  of  the  bed  of  the 
stream  between  low- water  mark  and  the  navigable  channel."  (Hall  v.  Hobart  (de- 
cided April,  1911),  186  Fed.  426;  108  C.  C.  A.  Rep.,  348.) 

Another  recent  United  States  case  confirms  the  rule  already 
shown  that  no  proprietary  interest  in  the  bods  of  navigable  streams 
has  been  reserved  by  the  United  States  Government,  whether  such 
streams  are  intrastate  or  boundary  streams,  and,  further,  that 
the  riparian  owner  has  the  entire  proprietary  title  and  interest, 
and  that  the  extent  of  that  proprietary  title  is  determined  by  the 
law  of  the  State.  In  Michigan  the  naked  title  of  the  riparian  owner 
extends  to  the  center  of  the  stream,  and  the  question  of  title  of 
such  riparian  owner  upon  the  Sault  Ste.  Marie  River  arose.  The 
United  States  Supreme  Court  said: 

A  patentee  of  Government  land  bordering  on  the  Sault  Ste.  Marie  takes  to  the 
center  line  ♦  ♦  ♦  Nor  are  the  rights  of  riparian  owners  to  the  center  affected  by 
the  fact  that  the  stream  is  a  boundary.    (U.  S.  v.  Chandler-Dun  bar  Co.,  209  U.  S,  447.) 

SO,  THE    NEW   YORK   CASES. 

With  reference  to  the  Niagara  River,  the  New  York  court  in  1906 
held— 

I .  The  State  has  no  property  or  ownership  in  the  waters  of  the  Niaj^ara  River  within 
the  pit>vi0ion  of  the  Constitution  in  question,  although  it  has  dominion  over  the  same 
and  power  to  regulate  the  use  and  diversion  thereof  and  encroachments  thereon  as 
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navigable  waters  of  the  State.  (Sweet  v.  City  of  Syracuse,  129  N.  Y.,  317, 334;  Waller 
V.  State,  144  id.,  579,  599.) 

So  far,  therefore,  as  the  act  mav  be  said  to  appropriate  the  water  of  the  river,  it 
does  not  violate  the  provision  of  the  Constitution  in  question. 

2.  The  only  question  remaining  is  whether  the  act  permitted  the  construction  of 
conduits,  etc.,  necessary  to  take  the  water  from  the  river  so  as  to  appropriate  any 

Sroperty  in  the  bed  of  the  river  in  violation  of  such  constitutional  provision.  The 
tate  was  in  a  certain  sense  the  owner  of  the  bed  of  the  river.  It  held  the  title,  not 
as  a  proprietor  but  as  a  sovereij^n,  in  trust  for  the  public.  (Saunders  v.  N.  Y.  C.  <& 
H.  R.  R.  Co.,  144  N.  Y.,  76,  85.;  Niagara  County  I.  &  W.  S.  Co.  v.  College  Heights  L. 
Co.,  Ill  App.  Div.,  770,  at  p.  772.) 

In  a  case  involving  riparian  rights  upon  the  Hudson  River,  it  was 
held  that  the  riparian  rights  belonged  to  the  owner  of  the  riparian 
land — 

as  against  all  but  the  State,  as  trustee  for  the  people  at  lax^.  (People  v.  Mould,  37 
App.  Div.,  35,  39.) 

In  a  later  case,  upon  the  Niagara  River,  the  Niagara  Falls  Hydraulic 
Power  &  Manufacturing  Co.  was  the  owner  of  certain  riparian  lands 
upon  the  Niagara  River,  in  the  city  of  Niagara  Falls,  and  had  con- 
structed and  was  operating  a  hydroelectric  plant,  taking  and  dis- 
charging water  for  water-power  purposes  opposite  its  riparian  land. 
In  addition  to  whatever  rights  to  such  development  and  beneficial 
use  it  had  as  riparian  owner,  it  acquired  by  grant  from  the  State  of 
New  York  the  right  to  use  the  land  in  the  bed  of  the  river  opposite 
its  riparian  land,  together  with  the  privilege  of  using  the  waters  for 
power.  Subsequent  to  1900  the  city  assessor  included  in  the  assess- 
ment values  the  company's  water  rights  and  the  right  to  take  water 
from  the  Niagara  River  for  power  piu-poses,  making  the  total  assess- 
ment $825,000,  of  which  the  larger  part  was  admittedly  in  excess  of 
the  proper  assessment  upon  the  company's  plant  exclusive  of  the 
value  01  the  beneficial  use  of  the  bed  and  waters  of  the  river.  The 
company  contested  the  assessment  on  the  ^ound  that  this  excess 
of  valuation  was  an  assessment  upon  a  franchise  and  did  not  properly 
cover  property  rights  belonging  to  the  company  exclusive  of  the 
francluse.     This  contention  was  repudiated  in  the  following  language: 

The  position  of  the  relator  is,  that  its  right  to  draw  water  from  the  Niagara  River  is 
a  francnise  and  as  such  not  assessable;  that  the  assessment  of  its  property  as  a  whole, 
including  such  water  rights,  is  illegal;  that  its  property,  for  all  purposes  of  assessment, 
must  be  treated  as  though  no  water  right  or  privilege  was  attached  to  and  used  in 
connection  therewith;  that  the  true  basis  for  assessment  is  the  cost  of  reproducing 
the  relator's  property,  exclusive  of  any  water  right. 

The  relator,  as  a  riparian  owner  and  as  owner  of  the  lands  under  the  waters  of  the 
Niagara  River  adjacent  to  its  uplands  from  which  the  water  is  immediately  taken, 
has  the  right  to  the  use  of  the  waters  of  the  river  for  manufacturing  purposes,  and  to 
divert  the  same  for  that  purpose,  returning  them  to  the  river,  as  it  does,  after  passing 
over  its  own  lands.  (Gould  on  Waters,  3d  ed.,  sec.  213;  People  r.  Tibbetts,  19  N.  Y., 
523;  People  v.  Canal  Appraisers,  33  N.  Y.,  461 ;  Chenango  Bridge  Company  v.  Paige,  83 
N.  Y.,  178;  Smith  v.  Rochester,  92  N.  Y.,  480;  Groat  v.  Moak,  94  N.  Y.,  115;  Sweet  r. 
Citv  of  Syracuse,  129  N.  Y.,  336);  subject  only  to  the  paramount  right  of  the  State  to 
utilize  these  waters  for  a  public  use,  without  compensation  to  such  riparian  owners, 
all  riparian  "ghts  remainm^  unimpaired  until  the  exercise  of  such  parauvount  right 
by  the  State.  This  being  so^  it  appears  that  the  relator,  as  riparian  owner,  had  the  riorht 
to  take  waters  from  the  Niagara  River  for  manufacturing  purposes,  not  interfermg 
thereby  with  the  navigability  of  the  stream,  such  right  being  in  no  sense  in  the  nature 
of  a  franchise  but  a  corporeal  hereditament,  not  depending  either  upon  grant  or  pre- 
scription. This  subject  is  fuUjr  discussed  in  chapter  6  of  Gould  on  Waters,  3d  ed., 
at  page  393,  to  which  reference  is  made.  And  this  view  of  the  relator's  rights  is  con- 
firmed by  the  act  of  1896  above  quoted,  which  in  terms  conforms  and  defines  the 
riparian  rights  of  the  relator  and  is  wholly  inconsistent  with  the  claim  of  the  relator  as 


FSDBBAIi  OOKTROIr  OF  WATEB  POWEBS.  27 

to  the  nature  thereof.  The  fact  that  the  State  might  destroy  relator's  riparian  rights 
does  not  convert  such  right  into  a  mere  franchise.  Interference  with  the  relator's 
riehta  by  the  State  is  a  contingency  too  remote  to  require  serious  consideration. 

We  learn  from  the  map  in  evidence  that  Niagara  River  at  all  points  affected  by  the 
exercise  of  the  relator's  rights  is  an  unna viable  stream  and  will  so  remain ;  and  when 
it  is  considered  that  not  even  the  State  is  at  liberty  to  interfere  with  the  riparian 
rights  of  the  relator  arbitrarily,  but  that  such  interference  if  attempted  must  be  in  the 
interest  of  some  substantial  right  of  the  State  affected  by  the  exercise  of  the  right  of 
the  relator  to  use  the  waters  of  the  river,  the  claim  of  the  relator  appears  to  be  wnolly 
unfounded.    (People  v.  Mould,  37  App.  Div.,  35.) 

Having  reached  the  conclusion  that  the  relator,  in  the  use  of  the  waters  of  the  river, 
is  in  the  enjoyment  of  its  riparian  rights  acquir^  before  1896,  and  confirmed  by  the 
act  of  the  legislature  of  that  date,  it  becomes  unnecessary  to  examine  the  other  questions 
argued  by  both  the  relator  and  the  defendants.  In  reaching  this  conclusion  the  cases 
cited  by  the  relator  have  been  carefully  examined  and  the  arguments  in  support  of 
its  contention  fully  considered,  and  no  benefit  could  result  from  considering  the 
same  further  in  this  opinion.  (People  ex  rel.  Niagara  Falls  P.  <&  M.  Co.  t).  SmiUi,  70 
App.  Div.,  543;  affd.  175  N.  Y.,  469.) 

In  a  leaciing  New  York  case  it  was  said: 

It  is  a  principle  recognized  in  the  jurisprudence  of  every  civilized  people  from  the 
earliest  times  that  no  absolute  property  can  be  acquired  in  flowing  water.  Lik^  air, 
light,  or  the  heat  of  the  sun,  it  has  none  of  the  attributes  commonly  ascribed  to  property 
and  is  not  the  subject  of  exclusive  dominion  or  control.  As  Blackstone  observes  (2  Bl. 
Com.,  18) :  "Water  is  a  movable,  wandering  thing,  and  must  of  necessity  continue  com- 
mon by  the  law  of  nature;  so  that  I  can  have  only  a  temporary,  transient,  usufructuary 
property  therein."  WTiile  the  right  to  ita  use,  as  it  flows  along  in  a  body,  may  become 
a  property  right,  yet  the  water  itself,  the  corpus  of  the  stream,  never  becomes  or,  in 
the  nature  of  things,  can  become  the  subject  of  fixed  appropriation  or  exclusive 
dominion  in  the  sense  that  property  in  the  water  itself  can  be  acquired,  or  become  the 
subject  of  transmission  from  one  to  another.  Neither  sovereign  nor  subject  can 
acquire  anything  more  than  a  mere  usufructuary  right  therein,  and  in  this  case  the 
State  never  acquired,  or  could  acquire,  the  ownership  of  the  aggre^ted  drops  that 
comprLie  the  mass  of  flowing  water  in  the  lake  and  outlet,  thoi^  it  could  and  did 
acquire  the  right  to  its  use.     (Sweet  v.  City  of  Syracuse,  129  N.  Y .,  335.) 

In  the  case  of  Smith  v.  Rochester  (92  N.  Y.,  474),  cited  in  the  Syra- 
cuse case,  it  was  said,  with  reference  to  a  diversion  of  water  from 
Hemlock  Lake,  a  navigable  body  of  water,  which  diversion  was  for 
the  purpose  of  a  public  water  supply  for  the  city  of  Rochester: 

The  defense  proceeds  upon  the  theory  that  Hemlock  Lake,  being  a  navigable  body 
of  water,  as  such  with  its  bed  belongs  to  the  State,  and  that  the  State  possessed  the 
consequent  right  of  authorizing  the  appropriation  of  the  water  by  its  agents  or  grantees 
for  any  public  use  without  regard  to  tne  rights  of  individuals  who  may  have  previously 
acquireci  proprietary  interests  therein.    *    *    * 

It  seemed  to  be  assumed  upon  the  argument  that  the  rights  of  the  State  in  the  waters 
of  Hemlock  Lake  depended  upon  ^e  ownership  of  the  soil  under  its  bed,  and  the 
question  whether  the  title  of  riparian  owners  by  tne  rules  of  common  law  included  the 
land  to  the  center  of  the  bed  oi  the  adjoining  navigable  body,  or  was  restricted  to  the 
water's  edge.  We  do  not  think  this  is  necessarily  so,  but  conceding  the  claim  for  the 
present  let  us  examine  that  position.  This  question  has  occasioned  some  diversity  of 
opinion  in  this  country  and  nad  led  to  conflicting  and  apparently  irreconcilable  deci- 
sions in  our  courts.  It  would  be  a  vain  and  useless  effort  to  attempt  to  harmonize  the 
divergent  views  on  the  subject,  but  we  believe  that  a  doctrine  ma^  be  evolved  from 
the  authorities  which  will  accord  with  the  ^reat  weight  of  judicial  opinion  in  this 
country  and  still  preserve  such  property  rights  as  have  been  acquired  and  have 
grown  up  under  the  authority  of  diverse  decisions.  We  have  arrived  at  the  conclusion 
that  all  rights  of  property  to  the  soil  under  the  waters  of  Hemlock  Lake  were  acquired 
by  and  belong  to  its  riparian  owners,  while  such  rights  only  over  its  water  belong  to 
the  State  as  pertain  to  sovereignty  alone.    *    ♦    * 

It  now  remains  to  consider  the  nature  of  the  rights  of  property  which  pertain  exclu- 
sively to  sovereignty  and  which  do  not  pass  to  the  grantee  under  a  conveyance  of  the 
soil  bordering  upon  and  adjoining  fresh-water  navigable  lakes  and  rivers.  It  may  be 
premised  that  the  mere  rignt  of  eminent  domain  always  and  from  necessity  resides  in 
the  sovereign.    It  is  declared  by  statute  that  the  State,  by  virtue  of  its  sovereignty, 
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10  deemed  to  possesB  the  original  and  ultimate  property  in  and  to  all  lands  within  the 
jurisdiction  of  the  State.  (3  R.  S.  (7th  ed.)  2162,  sec.  1;  People  v.  Fulton  F.  Ins.  Co., 
25  Wend.,  219;  People  v.  Denison,  17  id.,  312;  De  Peyster  v.  Michael,  6  N.  Y.,  467; 
People  V.  Van  Rensselaer,  9  id.,  319.)  This  right  confers  upon  the  State  the  title  to 
such  property  as  may  be  forfeited  or  escheated,  or  the  title  to  which  for  any  reason 
fails,  and  also  the  right  to  resume  the  ownership  and  possession  of  such  property  as 
may  be  required  or  rendered  necessary  for  puolic  purposes.  (Varick  v.  Smith,  5 
Paige,  143,  159;  Matter  of  Albany  St.,  11  Wend.,  149:  Moigan  v.  King,  35  N.  Y.,  454.) 
Among  other  rights  which  pertain  to  sovereignty  is  that  of  using,  regulating,  and  con- 
trolling for  special  purposes  the  waters  of  all  navigable  lakes  or  streams,  whether  fresh 
or  salt,  and  without  regard  to  the  ownership  of  the  soil  beneath  the  water.  This  right 
is  known  as  the  jus  publici  and  is  deemed  to  be  inalienable.    *    *    * 

The  rule  of  conmion  law  is  concisely  stated  in  the  note  above  referred  to  as  follows: 
"Rivers  not  navigable — that  is,  fresh  rivers  of  what  kind  soever — do  of  common  right 
belong  to  the  owners  of  the  soil  adjacent  to  the  extent  of  their  land  in  length.  Sut 
salt  rivers,  where  the  tide  ebbs  and  flows,  belong  of  common  ri^ht  to  the  State.  That 
this  ownership  of  the  citizen  is  of  the  whole  river,  viz,  the  soil  and  the  water  of  the 
river,  except  that  in  his  river  where  boats,  rafts,  etc.,  may  be  floated  to  market,  the 
public  have  a  right  of  way  or  easement." 

It  may,  however,  be  stated  in  passing,  that  it  is  generally  conceded  that  this  doctrine 
is  inapplicable  to  the  vast  fresh-water  lakes  or  inland  seas  of  this  country  or  the  streams 
forming  the  boundary  lines  of  States.  (Canal  Commissioners  v.  People,  5  Wend.,  446; 
Tibbetts  C^use,  supra.)  Wliatever  conclusion  may,  therefore,  be  reached  with  refer- 
ence to  the  ownership  of  the  bed  of  Hemlock  Lake,  it  still  remains  that  the  State  had 
certain  rights  in  its  waters  and  so  far  as  the  same  were  alienable  the  defendant  has 
succeeded  to  them.  It  may,  also,  be  affirmed  that  if  the  term  ''navigable  water"  as 
used  in  England  was  ever  there  for  any  purpose  wholly  restricted  to  the  waters  which 
were  affected  by  the  ebb  and  flow  of  the  tide,  it  has  by  common  consent  a  more  en- 
larged signification  in  this  country  and  is  here  held  to  mean  all  such  waters  as  are 
actually  navigable,  whether  fresh  or  salt.  When  it  is  considered  that  the  rights  and 
interests  of  the  public,  such  as  fishing,  ferrying,  and  transportation,  are  preserved  in 
all  navigable  waters  by  the  inherent  and  inalienable  attributes  of  the  sovereign,  it 
would  seem  to  follow  that  the  controversies  which  have  arisen  over  the  nominal 
ownership  of  the  soil  under  such  waters  have  been  magnified  bevond  the  real  interests 
involved.  This  becomes  still  more  apparent  when  we  consider  the  character  and 
extent  of  the  property  which  may  in  the  nature  of  things  be  acquired  and  enjoyed 
in  running  water.  *'  Aqua  curret  debet  currere. '  *  Neither  sovereign  nor  subject  can  have 
any  greater  than  a  usvfructuary  right  therein^  and  even  this  is  stxthject  to  the  temporary  enjoys 
ment  of  the  riparian  proprietors  over  whose  lands  it  passes  while  on  its  way  to  its  final  des- 
tination j  undiverted  and  undiminished ^  save  for  domestic  or  manxifacturing  purposes, 
(3  Kent's  Com.  439;  Tyler  v.  Wilkinson,  4  Mason,  397.)  Thus  all  land  covered  by 
running  water  is  subject  to  a  servitude,  either  dominant  or  servient,  and  all  interest  in 
such  water  is  simply  an  easement,  incapable  of  flxed  appropriation  or  conversion. 
(1  Stephens'  Blackst.,  169;  Washb.  on  Easements,  200.) 

Then  after  an  examination  of  the  earlier  decisions  the  court  said: 

These  cases,  therefore,  can  not  be  considered  as  authority  upon  the  question  here 
presented.  We  are,  therefore,  of  the  opinion  not  onlv  that  the  State  had  no  ri^ht  to 
grant  to  the  city  of  Rochester  the  use  of  the  waters  of  Hemlock  Lake,  to  the  detriment 
of  the  riparian  owners  \i\yon  the  banks  of  the  stream  formed  by  its  outlet,  but  that  their 
rights  were  recognized  and  provided  for  bv  the  act  under  which  the  defendant  assumes 
to  justify  its  acts.    (Smith  v.  Rochester,  92  N.  Y.,  463.) 

And,  again,  in  another  case  pertaining  to  riparian  rights  upon 
navigable  streams,  the  New  York  court  said : 

The  owner  of  land  bounded  upon  a  navigable  river  has  property  rights  tlierein,  i.e., 
the  right  of  access  to  the  navigable  part  of  the  stream  and  the  right  to  construct  a  land- 
ing or  wharf,  and  where  a  railroad  company,  although  acting  under  legislative  author- 
ity, has  constructed  its  road  across  the  water  front  of  such  owner  and  thus  has  deprived 
him  of  access  to  the  navig:able  part  of  the  stream,  unless  he  has  granted  the  right  or  it 
has  been  obtained  by  eminent  domain,  he  is  entitled  to  recover  his  damages. 

It  seems,  however,  this  rule  may  not  be  extended  so  as  to  interfere  with  the  right 
of  the  State  to  improve  the  navigation  of  the  river,  or  with  the  power  of  Congress  to 
regulate  commerce.  (Rumsey  et  al.  v.  The  New  York  and  New  England  Ilailroad 
Company,  133  N.  Y.,  at  page  79.) 
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If  there  has  ever  heen  any  doubt  that  the  New  York  law  excluded 
any  element  of  proprietary  mterest  in  the  State  m  the  bed  of  navi- 

fable  waters,  or  that  all  such  proprietary  title  and  right  of  usufruct 
elonged  to  the  riparian  owner,  such  doubt  was  finally  set  at  rest  by 
the  recent  case  of  brookhaven  v.  Smith  (188  N.  Y.,  74).  After  a  most 
elaborate  discussion,  in  which  F.  R.  Coudert,  Esq.,  presented  an 
ailment  against  the  doctrine  of  any  pronrietarv  title  or  right  in  the 
sovereign  or  State,  the  New  York  court  held  that  the  common-law 
doctrine  of  jus  privatum  in  the  State  has  no  place  in  the  jurisprudence 
of  this  country.     Said  the  court: 

The  adoption  by  the  people  of  this  State  of  duch  parts  of  the  common  law  as  were  in 
force  on  the  20th  day  of  April,  1777,  does  not  compel  us  to  incorporate  into  our  system 
of  jurisprudence  principles  which  are  inapplicable  to  our  circumstances  and  which 
are  inconsistent  with  our  notions  of  what  a  just  consideration  of  those  circumstances 
demands.  The  common  law  of  England  upon  the  subject  of  the  rights  of  riparian 
owners  has  but  an  imperfect  application  to  the  situation  in  a  State  like  this,  with  its 
numerous  lai^e  navigable  bodies  of  waters,  and  bays,  rivers,  and  inland  lakes  (citing 
cases).     To  borrow  the  lan^a^e  of  Judge  Bronson  in  his  opinion  in  Starr  v.  Chile 

i20  Wend.,  149),  *'no  doctnne  is  better  settled  than  that  sudi  portions  of  the  law  of 
Sngland  as  are  not  adapted  to  our  conditions  form  no  part  of  the  law  of  this  State. " 
(Brookhaven  v.  Smith,  188  N.  Y.,  74.  See  also  "Riparian  rights  and  stare  decisis," 
by  F.  R.  Coudert,  Columbia  Law  Review,  March,  1909.) 

As  shown  above,  the  sovereign  rights,  whether  of  the  State  or  of 
the  Federal  Government,  are  based  and  their  extent  measured  as  such 
sovereign  rights  of  control  are  based  and  measured  in  the  case  of 
highways.     As  said  by  the  Minnesota  Supreme  Court: 

Riparian  owners  on  navi^ble  waters  hold  their  lands  subordinate  to  the  public  use 
of  such  waters,  if  such  use  is  reasonably  exercised,  precisely  as  do  the  owners  of  lands 
abutting  on  any  other  highway.     (Doucette  v.  Little  Falls  Co.,  71  Minn.,  206.) 

So  the  United  States  Supreme  Court,  quoting  and  approving 
Chancellor  Kent,  says: 

Under  the  common  law  the  public  easement  of  navigation  bears  a  perfect  resem- 
blance to  public  highways.     (Grand  Rapids  Co.  v.  Butler,  159  U.  S.,  87.) 

So  again  the  Minnesota  Supreme  Court  declares  that  the  riparian 
owner  of  lands  abutting  on  the  Mississippi  River  holds  them  subor- 
dinate to  the  sovereign  rights  in  "a  legally  declared  public  highway." 
(Rippe  V.  Railway  Co.,  23  Minn.,  18,  23.) 

Tiie  sovereign  rights  of  the  State  and  of  the  Federal  Government 
are  so  limited  and  so  far  from  proprietary  in  their  nature  that  they 
can  not  be  leased  or  alienated: 

The  rights  of  the  State  in  navigable  waterw  and  their  beds  are  sovereign,  and  not  pro- 
prietary, and  are  held  in  trust  for  the  public  as  a  highway,  and  are  incapable  of  alien- 
ation.    (Bradshaw  v.  Mill  Co.,  52  Minn.,  59). 

The  sovereign  is  trustee  for  the  public  aud  the  use  of  navigable  waters  is  inalienable. 
(Kent's  Commentaries,  427.)    ♦    *    * 

It  is  true  that  navigable  waters  and  their  beds  are  incapable  of  absolute  alienation. 
Miller  v.  Mendenhall,  43  Minn.,  95,  101,  104.) 

Again: 

Neither  the  State  nor  the  municipality  within  which  the  property  is  situated  has 
any  proprietary  interest  in  it  which  either  of  them  can  sell  or  divert  to  anv  use  incon- 
sistent with  the  purposes  of  the  dedication  or  grant.  The  State  holds  such  land  merely 
in  its  sovereign  capacity,  in  trust  for  the  public  and  for  the  purposes  for  which  it 
was  dedicated.  Ii  the  legislature  should  attempt  to  divert  it,  or  to  authorize  its 
diversion,  the  property  would  not  revert  to  the  donor  or  the  public  easement  be  extin- 
guished. The  act  of  the  legislature  would  be  a  mere  nuluty.  (City  of  St.  Paul  v. 
Railway  Co.,  63  Minn.,  330.) 
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And  again: 

Butf  as  the  State's  right  or  title  to  such  property  ia  only  an  easement  v^ch  it  holds 
m  trust  for  a  public  use,  the  legislature  can  not  divert  it  or  subject  it  to  an  inconsistent 
use  of  a  private  nature,  nor  can  it  authorize  municipal  authorities  so  to  divert  it. 
*  *  *  Any  legislation  authorizing  such  action  would  be  clearly  unconstitutional 
and  void.     (Sanborn  v.  Van  Duyne,  90  Minn.,  223.) 

On  the  other  hand,  the  riparian  rights  in  navigable  streams  appur- 
tenant to  riparian  lands  are  separable  and  leases  or  grants  to  the  title 
and  right  of  usufruct  may  be  made  by  the  riparian  owner  and  pro- 
prietor: 

It  is  the  settled  doctrine  of  this  court  that  the  right  of  the  riparian  proprietor  upon 
navigable  waters,  to  reclaim,  improve  and  occupv  submerged  land  out  to  the  line  of 
navigability  may  be  separated  from  the  shore  land;  and  be  transferred  to  and  enjoyed 
by  persons  having  no  interest  in  the  original  shore.  (Gilbert  v.  Emerson,  55  Minn., 
254.) 

And  in  the  Hanford  case  above  quoted  from  at  length,  after  defin- 
ing riparian  rights,  the  court  said: 

Thope  rights  partake  largely  of  the  ordinary  qualities  of  private  property,  which 
is  in  general  divisible  and  transferable  by  the  proprietor.  (Hanford  v.  Kailway  Co., 
43  Minn.,  104.) 

At  this  point  I  wish  to  call  particular  attention  to  the  fact  that 
there  has  oocn  much  confusion  and  there  is  still  much  confusion, 
caused  bv  the  varying  holdings  in  different  States  as  to  the  extent 
of  the  nated  fee  in  the  bed  of  navigable  streams  held  by  the  riparian 
owner,  and  to  emphasize  the  rule  that  these  variations  do  not  make 
any  difference  as  to  what  is  really  the  property  right  of  the  riparian 
owner  to  the  beneficial  use  of  the  bed  and  waters  for  water  power. 

III.  The  Property  Rights  of  the  Riparian  Owner  are  no  More 
AND  NO  Less  in  States  Where  the  Title  to  the  Bed  is  Re- 
tained in  the  Sovereign  than  n  is  Where  that  Title  Belongs 
to  the  Riparian  Owner. 

It  has  already  been  shown  that,  even  in  States  where  the  unquali- 
fied fee  of  the  riparian  owner  stops  at  high-water  mark,  he  has  a 
f property  right  to  the  use  of  the  bed  and  the  waters  of  the  stream 
or  power  purposes,  and  that  such  property  right  of  use  is  an  easement 
belonging  to  nim;  in  the  same  States,  although  the  naked  title  is 
held  by  the  State,  it  is  a  limited  holding  for  specific  purpose — a 
holding  in  a  sovereign  capacity,  in  trust  for  the  public  use  for  naviga- 
tion. It  has  also  appeared  that  the  elements  of  the  public  right  so 
defined  mark  the  beginning  of  the  private  riparian  right.  Where 
one  begins  the  other  leaves  off  and  vice  versa.  Now,  the  public 
right  is  just  as  great  and  Ls  no  greater  in  States  where  the  naked  fee 

f I  asses  to  the  center  of  the  stream  and  belongs  to  the  riparian  owner, 
n  both  classes  of  States  whei?  there  ls  once  fixed  the  extent  of  the 
sovereign  power  of  control  of  the  State  for  the  specific  purpose  of 
navigation — and  it  is  just  as  extensive  in  one  class  of  States  as  in 
the  other — we  have  the  limits  fixed  of  the  private  right  of  riparian 
owners. 

Therefore,  so  far  as  affecting  private  riparian  rights  is  concerned^ 
the  varying  distinctions  in  the  different  States  as  to  the  extent  or 
nature  of  the  bare  title  of  the  bed  are  merely  speculative.     Aa  the 
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MiimeBota  court  said,  the  question  whether  the  fee  is  in  the  State  or 
in  the  riparian  owner, 

may  be  a  question  of  speculative  interest,  but  it  is  not  one  of  any  practical  impor- 
tance. If  the  fee  be  in  the  riparian  owner;  yet,  of  course,  it  must  be  a  (qualified  fee; 
that  is,  subject  to  the  paramount  right  of  public  navigation.  But,  if  it  be  in  the  State, 
the  riparian  owner  still  has,  subject  to  tne  same  public  right,  the  exclusive  right  of 
possession  and  an  entire  beneficuil  interest.  Hence,  the  aetermination  of  the  ques- 
tion one  way  or  the  other  would  not  affect  the  value  of  the  riparian  owner's  interest 
in  the  property.    (Union  Depot  Go.  v.  Brunswick,  31  Minn.,  297.) 

Again  the  same  court,  after  fully  defining  the  property  rights 
belonging  to  the  riparian  owner  in  the  bed  of  the  stY-eam,  says: 

With  these  rights  conceded  to  the  riparian  owner,  the  cjuestion  whether  the  fee  of 
the  bed  of  the  lake  while  it  remains  covered  with  water  is  in  him  or  in  the  State  is 
more  speculative  than  practical.    (Lamprey  v.  State,  52  Minn.,  181.) 

In  the  Hanford  case,  already  quoted  from,  the  Minnesota  Supreme 
Court  said: 

In  view  of  the  character  of  riparian  rights,  it  is  immaterial  whether  the  company 
(the  riparian  owner)  got  the  fee  or  only  the  exclusive  right  to  use  the  land.  (Hanford 
V.  Railway  Co.,  43  Minn.,  104,  109.) 

And,  construing  the  holding  of  the  United  States  Supreme  Court 
in  the  case  of  Yates  v,  Milwaukee  (10  WaU.,  497),  the  court,  referring 
to  the  rights  of  user  belonging  to  the  riparian  owner  as  property 
rights,  said : 

The  court  seems  to  have  regarded  it  as  immaterial  whether  Yates's  grantor  owned 
the  fee  beyond  the  shoreline  or  not.    (Hanford  v.  Railway  Co.,  43  Minn.,  104, 118.) 

So  Judge  Morris,  of  the  Federal  district  court,  referring  to  riparian 
rights  upon  the  Mississippi  River,  at  the  city  of  Minneapolis,  and 
discussing  certain  early  Minnesota  decisions  rendered  before  the  law 
as  to  the  extent  of  riparian  'ownership  in  the  bed  had  been  fixed  in 
that  State,  said,  as  already  quoted  above: 

A  careful  examination  of  the  cases  will  show  that  the  same  result  would  have  been 
reached  in  each  one  of  them,  except  the  one  which  was  subsequently  overruled,  by 
applying  that  rule;  and  indeed  that  the  conclusion  reached  would  have  been  obvious 
from  a  mere  statement  of  tiie  facts,  and  that  thus  the  many  long  and  sometimes  seem- 
ingly inconsistent  discussions,  and  the  distinctions  which  have  been  attempted  to 
be  drawn,  would  have  been  avoided.  (Hobart  v.  Hall  and  City  of  Minneapolis,  174 
Fed.,  433;  affd.  Hall  and  City  of  Minneapolis  v.  Hobart  (Apr.  8, 1911),  186  Fed.,  426; 
108  C.  C.  A.,  348.) 

The  same  rule  is  manifestly  the  New  York  rule,  where  also  the 
unqualified  fee  of  the  riparian  owner  stops  at  high -water  mark;  for. 
as  already  shown,  it  is  there  held  that  the  rights  of  the  beneficial 
user  of  the  bed  and  waters  of  a  navigable  stream,  indeed  of  an  inter- 
national boundary  stream,  are  definite  property  rights  belonging  to 
the  riparian  owner  and  are  only  assessable  as  such  and  as  part  of  the 
riparian  land.  (People  ex  rel.  Niagara  Co.  v.  Smith,  111  App.  Div., 
770;  Cf.  State  v.  Mill  Co.,  26  Minn.,  229.) 

So,  in  States  where  the  naked  fee  in  the  bed  is  held  to  belong  to 
the  riparian  owner,  subject  to  the  sovereign  power  of  control  for 
navigation.  It  is  well  settled  law  in  Wisconsin  that  the  riparian 
owner's  fee  goes  to  the  center  of  the  stream.  (Chandos  v.  Mack,  77 
Wis.,  573;  Sliterv.  Carpenter,  123  Wis.,  578;  Franzini  v.Leyland,  120 
Wis.,  72.) 

In  a  recent  Wisconsin  case,  the  Supreme  Court,  referring  to  the 
fact  that  in  Wisconsin  the  State  law  and  policy  has  passed  the  naked 
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fee  to  the  riparian  owner,  and,  discussing  the  extent  of  riparian 
rights  in  such  a  case  as  compared  with  those  in  a  jurisdiction  where 
the  riparian  fee  has  been  limited  to  high-water  mark,  says: 

So  the  State  now  owns  the  beds  of  all  navigable  rivers  between  the  lines  of  ordinary 
hi^-water  mark  on  either  shore,  except  in  so  far  as  the  rule  of  property,  established 
by  State  policy,  has  taken  it  away.  If  not  taken  away  at  all,  no  question  as  to  the 
right  of  public  fishing  in  such  rivers  would  be  raised,  we  may  safely  assume  as  before 
stated.  If  not  taken  away,  except  subject  to  all  the  rights,  in  common,  characteristic 
of  public  waters,  then,  as  said  by  Dixon,  Ch.  J.,  in  Wisconsin  River  Improvement 
Co.  V.  Lyons  (30  Wis.,  61),  it  is  quite  immaterial  whether  the  riparian  owner's  title 
be  considered  to  extend  to  the  center  of  the  stream  or  stop  at  the  margin,  for  his  situa- 
tion, and  that  of  the  public,  in  such  circumstances,  would  be  the  same  as  in  case  of 
the  private  ownership  of  lands  in  a  public  highway.  While  it  is  said  that  the  title 
to  such  lands  extends  to  the  center  of  the  highway,  that  does  not  in  any  way  interfere 
with  the  public  use  of  the  way,  and  so. long  as  such  public  use  is  not  interfered  with 
it  is  really  immaterial  where  the  legal  title  rests.  It  being  understood  all  the  time 
that  the  legal  title  is  subject  to  the  public  use,  its  location  with  the  adjacent  owner, 
necessarily,  is  unimportant.  So  it  may  be  said  that  the  title  of  a  ripanan  proprietor 
to  lands  bordering  on  a  navigable  stream  extends  to  the  thread  of  the  stream,  per- 
fectly consistent  with  the  public  character  of  the  stream  for  navigation  and  fishmj^, 
if  the  title  to  the  bed  of  the  stream  passed  to  such  proprietor  subject  to  such  pub- 
lic uj^e.    (Willow  River  Club  v.  Wade,  100  Wis.,  86;  42  L.  R.  A.,  305,  329.) 

There  is,  therefore,  no  further  reason  for  confusion  or  for  any 
assumption  of  difference  as  to  the  extent  and  nature  of  riparian 
property  rights  to  the  beneficial  use  of  the  beds  and  waters  of  navi- 
gable streams  for  water-power  purposes,  so  far  as  any  such  difference 
18  to  be  based  upon  the  varying  holdings  of  the  different  States  as  to 
the  limit  of  the  fee  of  the  riparian  owner.  The  riparian  rights  are  in 
all  cases  coextensive.  They  include  all  the  proprietary  rights  and 
private  property  rights  just  the  same  as  on  small  unnavigable  streams, 
with  the  only  exception  that  upon  navigable  streams  those  riparian 
rights  are  subject  to  the  sovereign  powenof  control  by  the  State  or  the 
Federal  Government  for  the  public  use  of  navigation. 

CERTAIN  EARLY  EXCEPTIONAL  CASES. 

In  passing,  it  is  well  perhaps  to  assist  in  preventing  confusion  on 
account  of  certain  early  and  peculiar  cases,  which  are  exceptions  to 
the  general  rule  excluding  the  State  from  any  proprietary  interest; 
but  those  exceptions  have  been  by  all  recent  decisions  marked  as 
exceptions  or  overruled.  They  are,  however,  often  cited,  wrongfully, 
in  opposition  to  the  propositions  which  are  here  presented. 

In  Pennsylvania  the  old  rule  of  ''proprietary"  interests  in  the 
State  to  the  bod  and  to  the  water  itself  in  tidal  waters,  has  in  effect 
been  applied  to  navigable  fresh  waters,  and  the  riparian  owner  on 
such  waters  has  never  been  recognized  as  having  the  riparian  rights 
which  have  always  been  the  rule  of  property  in  other  States.  This  is 
exceptional  and  arises  from  the  peculiar  colonial  grants  under  which 
the  state  was  settled.  (Randell  v.  Del.  &  Raritan  Canal  Co.,  14 
How.,  80;  1  Wall,  Jr.,  275;  Monon^ahela  Nav.  Co.  v.  Coons,  6  W.  &  S., 
101;  Shrunk  v.  Schuvlkill  Nav.  Co.,  14  S.  &  R.,  71;  Canal  Co.  v. 
Wriffht,  9  W.  &  S.,  9;  McKeen  v.  Canal  Co.,  49  Pa.  St.,  424;  Phila- 
delpnia  v.  Collins,  68  Pa.  St.,  106:  Philadelphia  v.  Gilmartin,  71  Pa. 
St.,  140;  Fulmer  v,  Williams,  122  Pa.  St.,  191;  Williams  v.  Fulmer, 
151  Pa.  St.,  405.) 

Again,  in  New  York,  in  certain  cases  upon  the  Mohawk  and  Hudson 
Rivers,  on  account  of  the  early  grants  by  which  the  State  of  New  York 
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acquired  jurisdiction  over  those  rivers,  a  certain  interest  of  a  propri- 
etary nature  has  been  said  to  belong  to  the  State  in  addition  to  its 
general  rights  as  sovereign.  And  on  these  streams  and  for  these  par- 
ticular reasons  many  of  tne  early  New  York  cases  recognize  as  remain- 
ing in  the  State  a  right  to  divert,  and  to  authorize  a  aiversion  of.  the 
waters  of  these  streams  without  providing  for  compensation  for  aam- 
ages  to  lower  proprietors.  If  authority  at  all,  these  cases  must  be 
considered  simply  as  decided  under  an  exceptional  state  of  facts. 
But  thev  have  oeen  repudiated  by  the  highest  court  of  New  York,  as 
shown  by  many  recent  decisions.  In  one  of  these  decisions  (the 
Rumsev  case)  the  New  York  Court  of  Appeals  says,  that  since  the 
time  of  these  early  decisions  these  questions  of  riparian  rights  and 
of  the  interest  of  the  State  in  the  control  of  navigable  waters,  '^have 
been  elaborately  examined,  discussed,  and  settled  in  all  the  courts," 
and  it  is  clearly  shown  that  the  courts  of  New  York  do  not  recognize 
these  early  cases  as  authority  even  as  to  the  rights  of  riparian  owners 
upon  the  Mohawk  and  Hudson  Rivers,  to  which  streams  those  cases 
were  confined.  The  general  rule  in  New  York  both  as  to  the  rights 
of  riparian  owners  ana  as  to  the  extent  of  the  control  which  the  State 
has  in  navigable  waters  is  now  the  same  as  in  other  States.  (Gould  v. 
R.  R.  Co.,  6  N.  Y.,  522;  People  v.  Tibbetts,  19  N.  Y.,  523;  People  v. 
Canal  Appraisers,  33  N.  Y.,  461 ;  Crill  v.  City  of  Rome,  47  How.  Rep., 
398.  But  see  later  decisions:  Smith  v.  Rochester,  92  N.  Y.,  463; 
Rumsey  v.  R.  R.,  133  N.  Y.,  79;  Brookhaven  v.  Smith,  188  N.  Y.,  80.) 
In  Id^assachusetts  there  is  an  exceptional  Une  of  decisions  which  are 
'based  also  upon  peculiar  grants  by  which  the  State  acquired  jurisdic- 
tion over  the  territory  and  the  waters  in  question.  The  right  of  the 
State  in  the  ''great  ponds"  of  Massachusetts  has  been  a  fruitful  source 
of  discussion  and  litigation.  By  virtue  of  a  colonial  ordinance  of  1647 
and  the  early  grants  referred  to,  in  Massachusetts,  the  State  is  held 
to  have  a  proprietarv  title  and  interest  in  the  great  ponds  of  the 
State,  which  is  similar  to  the  interest  obtained  by  an  individual 
grantee,  like  that,  for  instance,  of  the  ^antees  of  Humphrey's  Pond, 
situated  in  Lymfield  and  Danvers.  This  leaves  in  the  State  a  peculiar 
jurisdiction  and  power  over  those  great  ponds.  It  is  something 
Mitirely  different  and  of  much  broader  scope  than  the  sovereign  inter- 
est or  power  of  control  which  is  reserved  to  other  States  in  their  navi- 
gable waters  for  the  purpose  of  navigation,  and  has  arisen  in  an 
entirely  different  way.  Every  riparian  owner  upon  a  great  pond,  or 
upon  a  stream  issuing  from  a  great  pond,  in  the  State  of  Massachusetts, 
takes  and  uses  the  water  for  power  or  other  purposes,  subject  to  this 
extraordinary  power  and  title  which  has  been  retained  in  the  State. 
The  State  then  may  authorize  a  diversion  of  the  waters  from  such  a 
pond  for  the  purpose  of  public  water  supply  and  may  use  its  discretion 
as  to  whether  or  not  it  will  require  the  payment  of  compensation  for 
damages  to  lower  proprietors.  So,  in  a  decision  rendered  in  1883,  it 
was  held  that  the  act  of  the  State  legislature  of  1871  authorized  the 
city  of  Fall  River  to  take  water  from  Watuppa  Pond  for  public 
supply;  but  as  the  act  provided  that  compensation  should  be  made 
for  damage  to  lower  mill  owners,  it  was  held  that  such  compensation 
must  be  made.  Under  this  act  the  city  of  Fall  River  paid  for  the 
right  to  take  one  and  one-half  million  gallons  a  day ;  but  to  supply  an 
increased  demand  the  city  obtained  passage  of  another  act  in  1886^ 

8.  Doc.  721,  62-2 3 
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which  authorized  it  to  make  further  abstraction  or  diversion  of  the 
waters  of  this  pond,  and  in  this  act  it  was  expressly  provided  that 
the  city  should  not  be  compelled  to  pay  compensation  for  damages  to 
the  lower  proprietors.  The  Supreme  Court  of  Massachusetts  held,  by 
majority  aecision,  that  on  account  of  this  extraordinary  proprietary 
right  wnich  had  been  reserved  to  the  State  it  has  the  power  through 
its  legislature  to  authorize  a  diversion  without  providing  for  com- 
pensation. This  latter  decision,  in  many  places,  is  spoken  of  as  an 
overruling  of  decision  made  five  years  before;  but  a  careful  considera- 
tion of  it  shows  that  the  difference  in  the  result  was  due  solely  to  the 
fact  that  in  one  act  of  the  legislature  the  State  had  made  compensation 
a?  a  condition  for  the  taking,  and  in  the  later  act  it  had  expressly  pro- 
vided that  compensation  need  not  be  made.  The  only  reason  why 
the  court  claimed  for  the  State  the  power  to  use  its  discretion  in  a 
matter  of  reauiring  compensation  was  the  fact  that  by  virtue  of  the 
early  colonial  grants  and  the  ordinance  of  1647  it  has  a  proprietary 
interest  in  waters  of  the  great  ponds,  which  other  States,  except  in 
those  instances  which  we  nave  named,  do  not  have;  and  this  is  the 
only  ground  on  which  any  such  discretion  could  be  based.  It  can 
not,  as  the  court  holds,  be  based  on  any  distinction  between  riparian 
rights  on  lakes  and  ponds  and  those  on  running  streams.  (Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.,  548;  Watuppa  Reservoir  C5o. 
V.  Fall  River,  134  Mass.,  267;  3  Harvard  Law  Review,  1 ;  Lamprey  v. 
State,  52  Minn.,  181.) 

The  same  exceptions  as  to  certain  ^eat  ponds  applies  in  Maine. 
But,  with  reference  to  streams,  navigable  or  unnavigable,  the  riparian* 
rights  are  the  same  in  both  States  as  those  shown  to  exist  in  New 
York  and  Minnesota.  (Drake  v.  Hamilton  Woolen  Co.,  99  Mass.,  574 ; 
Gould  V.  Boston  Duck  Co.,  13  Gray,  450;  Elliott  v.  Railroad  Co.,  10 
Cush.,  193;  Davis  v.  Getchell,  50  Maine,  602.) 

Except  as  to  navigable  streams  in  Pennsylvania,  and  as  to  certain 
^eat  ponds  in  Massachusetts  and  Maine,  the  claim  of  any  proprietary 
mterest  in  the  bed  of  such  streams  in  the  sovereign  power,  State  or 
Federal,  has  been  repudiated  by  all  States,  and  the  law  has  been 
settled  that  the  riparian  property  rights  include  all  rights  to  title 
and  beneficial  use  not  inconsistent  with  the  public  use  of  navigation — 
in  other  words,  the  rule  is  the  same  as  has  been  shown  to  exist  in 
Minnesota  and  New  York. 

Alabama:  Mobile  Transp.  Co.  v.  Mobile  (187  U.  S.,  479,  affirming 
129  Fed.,  298  (13  L.  R.  A.),  new  series,  352)  (distinguishing  between 
riparian  rights  on  tidal  and  non tidal  waters). 

Connecticut:  Holyoke  Water  P.  Co.  v.  Connecticut  River  Co.  (52 
Conn.,  570). 

Delaware:  Delaney  v,  Boston  (2  Harr.,  489). 

Florida:  Ferry  Pass,  etc.,  Association  v.  White's  River,  etc. 
Association,  1909  (48  So.,  643);  Broward  v.  Nabry,  1909  (50  So., 
826). 

Georgia:  Hendrick  v.  Cook  (4  Ga.,  241);  Jones  v.  Water  Lot  Co., 
(18  Ga.,  539). 

Illinois:  Illinois  Central  Raih-oad  Co.  v.  Illinois  (111.  law)  (146 
U.  3i»  387,  435,  462) ;  Illinois  Central  Raiht)ad  Co.  v.  Chicago  (111, 
law)  (176  U.  S.,  646); ^People  v.  Economy  light  &  Power  Co.  (241 
111.,  290). 


FEDERAL  CONTROL,  OF   WATER  POWERS.  35 

Indiana:  Martin  v.  City  of  Evansville  (32  Ind.,  85);  Sherlock  v. 
Bainbridge  (41  Ind.,  35). 

Kentucky:  Ky.  Lumber  Co.  v.  Green  (87  Ky.,  257);  Wilson  v. 
Wataon,  June,  1911  (138  S.  W.,  283). 

Louisiana:  Board  of  Commissioners  v,  Glassel  (45  So.,  370). 

Maine:  Pearson  v.  Rolfe  (76  Me.,  385);  Wilson  v.  Harrisberg,  Me., 
1910  (77  Atlantic,  787). 

Maryland:  United  States  v.  Great  Falls  Mfg.  Co.  (112  U.  S.,  645); 
Great  Falls  Mfg.  Co.  v.  Atty.  General  (124  U.  S.,  581);  Mayor  v. 
Anpold  (42  Md.,  442). 

Michigan:  Ryan  v.  Brown  (18  Mich.,  196) ;  Bay  City  Gas  Light  Co. 
V.  Industrial  Works  (28  Mich.,  182) ;  Dumont  v.  Kellogg  (29  Mich., 
420);  Hoxsie  v.  Hoxsie  (38  Mich.,  77). 

Mississippi:  Steamboat  Magnolias.  Marshall  (39  Miss.,  109);  New 
Orleans,  etc.,  R.  Co.  v.  Frederic  (46  Miss.,  1). 

Missouri:  Meyers  v.  St.  Louis  (8  Mo.,  App.,  266);  State  ex  rel.  t;. 
Longfellow  (169  Mo.,  109,  129). 

New  Hampshire:  Hayes  v.  Waldron  (44  N.  H.,  580);  Norway 
Plains  Co.  v.  Bradley  (52  N.  H.,  86). 

New  Jersey:  Atty.  Gen.  v.  R.  Co.  (12  C.  E,  Green,  1  and  631). 

North  Carolina:  Roanoke  Rapids  P.  Co.  v.  Roanoke  N.  &  W.  P. 
Co.  (68  S.  E.,  190). 

Ohio:  Walker  v.  Board  of  Public  Works  (16  Ohio,  540). 

Rhode  Island:  Rhode  Island  Motor  Co.  v.  Citj  of  Providence  (55 
Atl.,  696). 

South  Carolina:  Heyward  v.  Farmers  Co.  (42  S.  C,  138)  • 

Tennessee:  Goodwin  v.  Thompson  (15  Lea,  209) ;  State  v.  Pulp  Co 
(119  Tenn.,  47). 

Vermont:  ACller  v.  Mann  (55  Vt.,  475). 

Virginia:  Richardson  v.  U.  S.  (100  Fed.,  714) ;  Taylor  v.  Common- 
wealth (102  Va.,  759). 

Wisconsin:  Kaukauna  W.  P.  Co.  v.  Green  Bay  Co.  (Wis.  law) 
(142  U.  S.,  254);  Village  of  Packwaukee  v.  Savoy  (103  Wis.,  271); 
Franzini  v.  Layland  (120  Wis.,  72) ;  State,  ex  rel  Wausau  St.  Ry.  Co. 
y.  Bancroft,  Atty.  Gren.,  et  al.  (decided  Jan.  30,  1912),  declaring 
invalid  the  Wisconsin  statute  of  1911  attempting  to  confiscate  pri- 
vate riparian  rights  (134  N.  W.  Rep.,  330). 

IV. — The  Leoal  and  Peopeb  Scope  of  Fedebal  Legislation. 

In  the  foregoing  the  following  propositions  have  been  established 
as  the  law  in  all  the  States  recognizing  the  law  of  riparian  rights 
(which,  as  we  have  shown,  include  afl  States  except  certain  far 
Western  States,  where  the  common  law  of  riparian  rights  does  not 
prevail),  and  also  with  the  pecuUar  exceptions  noted  as  to  certain 
streams  in  Pennsylvania  and  the  big  ponds  of  Massachusetts  and 
Maine: 

1.  The  only  power  of  control  belonging  to  the  Federal  Govern- 
ment is  under  the  commerce  clause  of  the  Constitution,  to  regulate 
navigable  streams  as  highways — that  is,  for  the  purpose  of  naviga- 
tion— and  this  power  excludes  every  proprietary  element,  and  is  purely 
a  limited  sovereign  power  of  control  for  a  specific  purpose. 

2.  All  other  rights,  sovereign  or  proprietary,  have  passed  to  the 
States  or  to  individual  owners.    But  tne  State  has  no  proprietary 
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interest  in  the  bed  or  the  waters.  Its  interest  is  a  holding  as  a 
sovereign,  in  trust,  for  a  specified  pubUe  purpose,  primarily  for  navi- 
gation. 

3.  All  proprietary  elements  of  title  or  of  rights  of  user  of  the  bed 
and  waters  belong  to  the  riparian  owner  as  a  part  of  the  riparian 
estate;  they  are  vested  property  rights,  and  subject  only  to  the 
exercise  of  the  limited  power  of  sovereign  control,  reserved  to  the 
State  and  the  Federal  Government  for  a  specific  purpose — that  is, 
to  use  and  regulate  the  use  of  the  river  for  navigation.     These 

Srivate  rights  of  the  riparian  owner  include  the  right  to  all  the  bene- 
cial  use  of  the  natural  water  powers  in  the  stream  opposite  his 
riparian  land,  including  the  right  to  develop  and  operate  and  to  enjoy 
the  revenues  from  such  power. 

4.  It  matters  not  that  by  one  State  law  the  riparian  fee  has  been 
limited  to  high-water  mark,  or  has  been  by  another  State  law  extended 
to  the  center  of  the  stream.  The  paramount  right  of  the  sovereign 
being  limited  to  a  specific  use  and  purpose,  and  all  of  the  rights  and 
beneficial  use  belonging  to  the  riparian,  the  vested  property  rights  of 
the  riparian  are  the  same  in  all  cases. 

6.  Nor  are  the  riparian  rights  any  different  in  the  case  of  a  stream 
which  happens  to  be  a  boundary  stream,  whether  such  boundary  is 
international  or  State. 

Such  being  the  reserved  character  and  extent  of  the  rights  of  the 
sovereign  upon  the  one  side,  and  the  riparian  owner  upon  the  other, 
the  question  now  before  your  honorable  commission  is  as  to  what 
may  De  legally  the  scope  of  Federal  legislation,  in  so  far  as  it  shall  affect 
the  rights  or  interests  of  riparian  owners  upon  highway  streams. 
What  limitations  or  restrictions  may  and  shall  oe  imposed  by  statute  ? 

This  question  has  been  much  discussed,  and  with  great  difference 
of  opinion,  as  shown  by  the  various  river  and  harbor  statutes  and 
by  tne  records  in  the  Congress,  a  review  of  which  will  throw  light  upon 

e  present  situation. 


th< 


1.  THE  PRESENT  STATUS  OF  THE  QUESTION — THE  FROHIBITION 
AGAINST  DAMS  AND  BRIDGES,  AND  THE  NECESSnT  AND  TERMS  OP 
FEDERAL  CONSENT. 

Prior  to  1899  the  Federal  Government  had  apparently  alwavs 
recognized  the  law  of  riparian  rights,  extending  those  rights  to  tne 
full  extent,  as  stated  in  the  foregomff  cases,  *' which  is  not  inconsistent 
with  public  right,"  meaning  by  tne  public  right  the  right  of  the 
Federal  Government  to  protect  and  improve  streams  for  commerce, 
and  the  right  of  the  State  to  protect  them  for  navigation  and  allied 
public  uses.  The  law  then  was,  and  still  is,  that,  m  exercising  his 
rights  of  beneficial  use  in  the  water  powers  of  a  navigable  stream, 
a  riparian  owner  held  and  exercised  such  rights,  inclucung  the  right 
of  operation,  always  subject  to  his  obUgation  to  yield  or  to  give  way 
at  any  time  to  the  full  extent  that  any  diminution  of  his  advantages 
might  be  reasonably  necessary  for  the  actual  exercise  by  the  sovereign 
of  that  power  which  is  always  reserved  to  it — to  regulate  for 
navigation. 

If  the  riparian  built  a  dam  in  a  navigable  stream  which  actually 
interfered  with  the  navigation  of  the  river  for  commercial  purposes, 
it  was  an  illegal  structure.     If  he  built  his  dam  in  a  navigable  stream 
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in  such  a  way  as  not  to  interfere  with  the  actual  navigation  of  the 
liyer  for  commercial  purposes,  he  was  within  his  right  and  was  pro- 
tected by  every  law  of  property,  and  could  not  be  disturbed  until, 
and  then  only  to  the  extent,  that  the  actual  improvement  of  the  river 
for  navigation  should  require  his  giving  way,  m  part  or  in  whole,  to 
that  paramount  purpose.  His  right  and  title  to  the  beneficial  use 
of  the  water  powers  gave  him  a  right  to  develop  and  obtain  the 
advantages  of  such  use,  to  the  full  extent,  not  **inconsistent"  with 
the  public  right.  Every  advantage  which  could  be  saved  to  him, 
consistently  with  the  exercise  of  that  pubUc  right,  belonged  to  him. 
Not  only  to  the  extent  that  improvements  made  in  navigation 
should  be  made  by  the  Government  for  the  purpose  of  rendering  arti- 
ficially navigable  that  part  of  the  river  where  his  dams  were  situated, 
and  which  naturally  at  that  point  are  not  navigable,  did  he  have  the 
right  to  the  full  benoiicial  use  of  the  water  powers,  but  he  also  had  the 
same  property  right  to  the  full  beneficial  use  up  to  the  time  and  until 
the  improvement  in  navigation  should  necessarily  interfere  with  that 
right  or  diminish  his  beneficial  use.  No  statute  was  deemed  nec- 
essary, and  none  was  made>  which  would  at  any  time,  or  in  any  degree. 
deprive  him  of  such  beneficial  use,  except  to  the  extent  and  not  until 
the  time  that  the  Government  should,  by  navigation  improvements, 
necessarily  diminish  such  beneficial  use.  These  property  rights  were 
recognized,  not  only  by  the  law,  but  by  Federal  statutes.  It  was 
not  necessary,  nor  is  it  reasonably  consistent  with  his  property  rights, 
that  the  Grovemment  should  step  in,  and,  in  advance  of  any  improve- 
ment actuaUy  intended,  assert  by  statute  the  superiority  of  the  Gov- 
ernment's rights  and  the  inferioritv  of  the  rights  of  the  riparian. 
These  respective  rights  were  established  by  law,  for  the  rule  had  been 
and  is  settled  that,  so  far  as  the  rights  of  user  of  the  bed  of  a  stream 
are  concerned,  those  rights  are  all  subject  to  the  exercise  at  any  time 
of  Government  control  for  navigation.  If  a  subsequent  improvement 
by  the  Government  for  navigation  shall  be  made,  then,  so  far  as  such 
improvement  shall  necessarily  interfere  with  his  right  of  user,  whether 
already  exercised  or  not,  such  rights  could  be  diminished,  impaired; 
or  taken,  without  compensation;  although  compensation  must  be 
made  if  there  is  injury  to  his  absolute  property — for  instance,  to  his 
riparian  tract  itself  which  he  never  held  except  by  an  unqualified  fee. 
These  principles  were  deduced  by  the  LTnited  States  Supreme 
Court  from  a  long  review  of  the  cases,  and  summarizing,  the  court 
said: 

Do  the  principles  announced  in  the  above  case  require  us  to  hold,  in  the  present 
case,  that  the  making  of  the  alterations  of  its  bridge  specified  in  the  order  of  the  Secret 
tary  of  War  will  be  a  taking  of  the  property  of  the  bridge  company  for  public  use? 
We  think  not.  Unless  there  be  a  taking,  within  the  meaning  of  the  Constitution, 
no  obli^ttion  arises  upon  the  United  States  to  make  compensation  for  the  cost  to  be 
inciUTcS  in  making  such  alterations.  The  damage  that  will  accrue  to  the  bridge 
company,  aa  the  result  of  compliance  with  the  Secretary's  order,  must,  in  such  case, 
be  aeemed  incidental  to  the  exercise  by  the  Government  of  its  power  to  regulate 
commence  among  the  States,  which  includes,  as  we  have  seen,  the  power  to  secure 
free  navigation  upon  the  waterways  of  the  United  States  against  unreasonable  obstruc- 
tiona.  "fliere  are  no  circumstances  connected  with  the  original  construction  of  the 
bridge,  or  with  its  maintenance  since,  which  so  tie  the  hands  of  the  Government 
that  It  can  not  exert  its  full  power  to  protect  the  freedom  of  na>n^tion  against  obstruc- 
tioQS.  Although  the  bridge,  when  erected  under  the  authority  of  a  Pennsylvania 
charter,  may  have  been  a  lawful  structure,  and  although  it  may  not  have  been  an 
unreasonable  obstruction  to  commerce  and  navigation  as  then  carried  on,  it  must 
be  takeo,  under  the  cases  cited,  and  upon  principle,  not  only  that  the  company 
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when  exerting  the  power  conferred  upon  it  by  the  State,  did  so  with  knowledge 
of  the  paramount  authority  of  Congress  to  r^vlate  commerce  among  the  States,  but 
that  it  erected  the  bridge  subject  to  the  possibility  that  Congress  might,  at  some 
future  time,  when  the  public  interest  demanded,  exert  its  power  by  appropriate 
legislation  to  protect  navigation  against  tlnreasonable  obstructions.  Even  if  the 
bridge,  in  its  ori^nal  form,  was  an  unreasonable  obstruction  to  navigation,  the  mere 
failure  of  the  United  States,  at  the  time,  to  intervene  by  its  officers  or  by  legislation 
and  prevent  ita  erection,  could  not  create  an  obligation  on  the  part  of  the  Govern- 
ment to  make  compensation  to  the  company  if,  at  a  subsequent  time,  and  for  public 
reasons.  Congress  should  forbid  the  maintenance  of  bridges  that  had  become  unreason- 
able obstructions  to  navigation.  It  is  for  Congress  to  determine  when  it  will  exert  its 
power  to  regulate  interstate  commerce.  Its  mere  silence  or  inaction  when  individuals 
or  corporations,  under  the  authority  of  a  State,  place  unroaaonable  obstructions 
in  the  waterways  of  the  United  States,  can  not  have  the  effect  to  cast  upon  the 
Government  an  obligation  not  to  exert  its  constitutional  power  to  regulate  interstate 
commerce  except  subject  to  the  condition  that  compensation  be  made  or  secured  to 
the  individuals  or  corporation  who  may  be  incidentally  affected  by  the  exercise  of 
such  power.  The  principle  for  which  me  bridge  conrpany  contends  would  seriously 
impair  the  exercise  of  the  beneficent  power  of  the  Government  to  secure  the  free 
and  unobstructed  navigation  of  the  waterways  of  the  United  States.  We  can  not  give 
OUT  assent  to  that  principle.  In  conformity  with  the  adjudged  cases,  and  in  order 
that  the  constitutional  power  of  Congress  may  have  full  operation,  we  must  adjudge 
that  Congress  has  power  to  protect  navigation  on  all  waterways  of  the  United  States 
against  unreasonable  obstructions,  even  those  created  under  the  sanction  of  a  State, 
and  that  an  order  to  so  alter  a  bridge  over  a  waterway  of  the  United  States  that  it  will 
cease  to  be  an  unreasonable  obstruction  to  navigation  will  not  amount  to  a  taking 
of  private  property  for  public  use  for  which  compensation  need  be  made.  (Union 
Bridge  Co.  v.  United  States,  204  U.  S.,  399-401). 

Here  let  me  again  call  attention  to  the  fact  of  the  limited  nature 
of  the  power  oi  Congress  over  navigable  streams,  even  for  navi- 
gation. The  power  of  Congress  over  highway  streams  is  not  plenary 
or  unlimited.  It  is  limited  to  the  purj^ose  of  the  necessary  or  rea- 
sonable protection  of  commerce,  which  in  this  case  means  tne  neces- 
sary or  reasonable  protection  of  navigation.  It  does  not  extend 
to  the  power  to  make  any  arbitrary  restrictions,  but  only  those  which 
are  reasonably  necessary.  More  than  that,  the  exercises  of  that 
power  must  be  consistent  with  the  reasonable  exercise  of  other  rights, 
whether  public  or  private,  to  the  use  of  the  stream.  Its  power,  Uien, 
is  limited  to  the  prevention  of  imreasonable  interference  with  naviga- 
tion. Any  slight  or  reasonable  interference,  not  necessarily  or  pres- 
ently obstructive  to  navigation,  caused  by  the  exercise  of  other  con- 
flicting rights  or  interests,  is  not  necessarily  within  the  authority 
of  Congress  to  prevent.  The  fact  that  the  uses  of  the  river  for  navi- 
gation and  for  other  purposes  to  which  it  is  naturally  adapted  are  to 
some  degree  conflicting,  and  that  it  is  impossible  to  have  exercised 
each  and  all  of  these  rights  to  their  fullest  extent,  does  not  ^ive 
the  right  to  Congress  to  exercise  its  power  of  regulation  for  naviga- 
tion aisregard  ol  these  other  and  conflicting  rights.  On  the  con- 
trary, the  power  of  Congress  must  be  exercised  witn  due  regard — that 
is,  with  reasonable  regard — to  such  conflicting  rights.  It  can  not 
prevent  each  and  every  interference  with  navigation,  independent 
of  the  question  of  the  extent  or  reasonableness,  under  all  the  cir- 
cumstances, of  such  interference.  As  defined  in  the  Union  Bridge 
case  above  cited,  the  power  of  Congress  is  limited  to  the  "power  to 
protect  navigation  on  all  waterways  of  the  United  States  against 
unreasonable  obstructions."  As  in  all  cases  of  conflicting,  or  pos- 
sibly conflicting,  rights  of  user  of  the  same  stream,  the  prmciples  of 
the  rule  of  ''  reasonable  use  "  must  be  observed.  While  *' paramount " 
in  the  proper  sense  of  the  word,  the  power  of  control  by  Congress  is 
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far  from  being  unlimited.  It  must  be  so  exercised,  if  reasonably 
possible,  that  other  rights  of  user  shall  not  be  destroyed  or  impaired ; 
and  if  such  impairment  is  reasonably  necessary  in  order  to  protect 
against  unreasonable  interference  with  navijgation,  then  such  unpair- 
ment  must  be  made  only  to  the  extent  that  it  is  reasonably  necessary, 
and  so  as  to  leave  feasible,  so  far  as  reasonably  possible,  the  exercise 
also  of  other  rights  ordinarily  in  conflict  with  an  unlimited  exercise 
of  the  right  of  navigation. 

Not  omy  is  this  the  doctrine  of  the  Federal  Supreme  Court,  but  of 
the  State  courts.  Speaking  of  the  relation  between  the  riparian 
private  right  of  power  development  and  the  public  right  of  naviga- 
tion, the  Wisconsin  Supreme  Court  quotes  with  approval  the  words 
of  the  Michigan  Supreme  Court  as  follows: 

Aa  has  been  said  by  Judge  Cooley,  in  Middleton  v.  Flat  River  B.  Co.  (27  Mich., 
533),  '*  Each  right  should  be  enjoyed  with  due  regard  to  the  existence  and  protection 
of  the  other."  Or,  as  he  says  in  Buchanan  v.  Grand  River  Go.  (48  Mich.,  364^  367): 
"  Eachri^ht  modifies  the  other,  and  may,  perhaps,  render  it  less  valuable;  but  this  fact, 
if  the  enjoyment  of  the  right  is  in  itself  reasonable  and  considerate,  can  furnish  do 
ground  for  complaint."  (State,  ex  rel.  Wausau  St.  Ry.  Co.,  r.  Bancroft,  Atty.  Gen. 
(Jan.  30,  1912),  134  N.  W.  Rep.,  330,  340;  so  also  Crookston  W.  W.  P.  &  L.  Co.  v. 
Sprague,  91  Minn.,  461.) 

It  was  evidently  with  due  regard  to  the  property  law  thus  long 
established,  that,  prior  to  1899,  there  was  no  Federal  prohibition 
against  the  building  of  dams  which  did  not  actually  interfere  with 
navigation.  The  prohibition  was  against  the  construction  and  main- 
tenance of  dams  in  navigable  rivers  ^'in  such  manner  as  shall  obstruct 
or  hinder  navigation,  commerce,  or  anchorage  of  said  waters,"  and  the 
construction  oi  dams  in  places  where  they  might  interfere  with  actual 
navigation  were  prohibited  *'imtil  the  location  and  plan  of  such  bridge 
or  omer  works  had  been  submitted  to  and  approved  by  the  Secretary 
of  War."  (Sec.  7,  act  of  Sept.  19,  1890;  20 St.  L.,  426;  1  Suppl.  Rev. 
L.  U.  S.,  80;  act  of  July  13,  1892;  27  St.  L.,  88.) 

In  1899  the  terms  of  this  prohibition  were  enlarged,  and  every 
dam  on  or  across  a  navigable  stream,  whether  actually  navigable  at 
the  point  in  question  or  not,  and  independently  of  the  fact  whether 
such  structure  interfered  with  actual  navigation,  was  prohibited 
"until  the  consent  of  Congress  to  the  building  of  such  structure  shall 
have  been  obtained,  and  until"  the  plans  for  the  same  are  approved 
by  the  Chief  of  Engineers  and  the  Secretary  of  War.  (Sec.  9,  act  of 
Mar.  3,  1899,  30  St.  L ,  .1121.) 

In  1906  further  restrictions  were  added,  and  in  addition  to  the 
provisions  of  the  1899  statute  it  was  provided  that  plans  for  the 
proposed  structure  should  be  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  the  Secretary  of  War,  and  *'in  approving  said 
plans  and  location,  such  conditions  and  stipulations  may  be  imposed 
as  the  Chief  of  Engineers  and  the  Secretary  of  War  may  deem  neces- 
sary to  protect  the  present  and  future  interests  of  the  United  States, 
which  may  include  conditions  that  such  persons  shall"  construct  in 
such  dam  locks  and  gates  in  the  interest  of  navigation,  and  furnish 
power  to  the  United  States  to  operate  such  locks,  etc.  (Act  of  June 
21,  1906,  34  St.  L ,  386.) 

In  view  of  the  decision  of  the  United  States  Supreme  Court  last 
above  cited,  in  the  Union  Bridge  case,  there  could  have  been  no 
necessity  for  the  change  in  the  terms  of  the  statutes  as  made  in  1S99 
and  in  1906,  so  far  as  protecting  the  interests  of  the  United  States 
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was  concerned,  for  under  the  law  of  property,  as  an^^ounced  in  that 
case,  it  was  open  to  the  United  States  at  any  time,  when  and  so  far 
as  reasonably  necessary  for  navigation  improvement,  to  abate, 
diminish,  or  m  any  way  injure  the  beneficial  use  which  any  riparian 
owner  was  making  of  tne  bed  and  waters  of  a  river.  It  was  absurd 
that  locks  or  ^ates  for  navigation  purposes  should  be  maintained  in 
a  dam  at  a  pomt  in  the  river  where,  if  miproved  for  navigation  at  all, 
it  would  not  be  for  a  long  time  to  come.  The  legal  effect  and  object 
of  these  statutes  was  by  statutory  enactment,  in  advance,  to  bring 
to  and  impress  upon  the  mind  of  the  riparian  owner  the  rule  that  his 
exercise  ot  his  riparian  rights  in  such  streams  was  at  all  times  subject 
to  be  diminished  or  destroyed  whenever  the  stream  should  be  actu^y 
improved  for  navigation.  For  the  same  purpose  were  the  pro- 
visions for  the  consent  of  the  Congress,  WTiere  such  consent  was 
required  after  1899,  as  to  dams  which  did  not  actually  interfere  with 
navigation.  In  such  acts  expressing  consent  the  Congress  could,  and 
actually  did,  include  in  terms  the  obligations  which  the  law  of 
property  already  imposed  upon  the  riparian  owner,  by  which  his 
structures  were  expressly  made  subject  to  the  improvement  of  the 
river  for  navigation.  Tney  also  gave  the  opportunity,  in  providing 
for  the  submission  of  plans  for  the  approval  of  the  Secretwy  of  War, 
to  obviate,  in  advance,  unnecessary  damage  to  the  riparian  owner, 
by  reason  of  prospective  or  possible  improvements  for  navigation,  by 
allowing  the  Government,  through  that  official,  to  cooperate  with 
the  riparian  owner  in  his  plan  of  construction,  so  that,  as  nearly  as 
possible,  they  might  conform  to  the  future  navigation  improvements, 
and  thus  minimize  the  possible  changes  or  damage  to  him  which 
might  be  necessary  in  case  of  such  improvement.  It  could  never 
be  held,  as  a  matter  of  law,  that  onerous  restrictions  or  regulations 
for  the  financial  benefit  of  the  Government  or  of  the  pubUc  could 
be  imposed  upon  the  riparian  owner  as  a  condition,  in  the  nature  of 
a  tribute,  witnout  the  fulfillment  of  which  the  consent,  either  of  the 
Congress  or  of  the  Secretary  of  War,  would  be  withheld. 

This  leads  us  to  a  consideration  of  the  legal  and  proper  restrictions 
which  may  be  imposed  by  the  Federal  Government  upon  riparian 
owners,  in  connection  with  their  use  of  the  beds  and  water  of  the 
navigable  streams,  for  water-power  purposes. 

2.  THE  GOVERNMENT  RIGHT  IS  ONE  OF  LIMITED  CONTROL  FOR  NAVI- 
GATION PLTIPOSES,  AND  DOES  NOT  INCLUDE  ANY  RIGHT  TO  IMPOSE 
A  TOLL  OR  TRIBUTE,  OR  ANY  RESTRICTION  NOT  REASONABLY 
NECESSARY  TO  TUP  IMPROVEMENT,  BY  THE  GOVERNMENT,  OF  THU 
RIVER   FOR   NAVIGATION. 

This  question  is,  perhaps,  one  of  the  concrete  questions  now  before 
your  honorable  commission.  In  the  light  of  what  has  been  shown 
above,  it  is  manifest  that  the  property  right  to  the  beneficial  use  of 
the  water  powers  is  a  private  property  right  belonging  to  the  riparian 
owner.  It  is  also  manifest  tnat  in  such  water  powers,  whether  de- 
veloped or  undeveloped,  the  Government  has  no  interest,  nor  can  it 
claim  any  interest,  in  the  beneficial  use,  which  is  proprietary  in  its 
nature.  It  can  not  take  such  interest,  nor  the  proceeds  of  such 
interest,  from  the  riparian  owner,  either  for  its  own  oenefit  or  for  the 
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b«iefit  of  the  State.  It  has  the  paramount  right  to  improve  the  river 
for  navigation  purposes.  To  this  paramount  right  the  right  of  the 
riparian  must  "yield,"  but  it  can  not  be  made  to  "contribute" 
toward  it. 

It  is  because  of  the  failure  to  recognize  the  relative  legal  rights  of 
the  Government  upon  the  one  side  and  of  the  riparian  upon  the 
other  that  this  distinction  between  yielding  to  a  paramoimt  right 
and  contributing  to  it  has  not  been  sufficiently  observed.  It  goes 
without  saying  that  neither  the  Government  nor  an  individual  can 
legally  accomplish  that  indirectly  which  would  be  illegal  by  direct 
action. 

It  is  no  answer  to  this  proposition,  then,  to  sav,  "Well,  what  are 
you  goin^  to  do,  you,  the  riparian  owner?  You  nave  no  practicable 
remedy.  This  has  been  too  much  the  attitude  of  some  of  the  offi- 
cials of  the  United  States  Government,  as  well  as  of  those  who  are 
urging  upon  the  Congress  confiscatory  measures  against  the  riparian 
owner,  under  the  plea  of  conserving  to  the  Nation  its  natural  resources. 

The  rule  is  established,  however,  that  requirements  and  restric- 
tions exercised  under  the  power  of  Federal  control  for  navigation 
must  be  confined  to  those  which  are  necessary  and  consistent  with 
the  powers  of  the  Government  and  consistent  with  the  rights  of  indi- 
viduals, and  that  any  arbitrary  regulation  or  restriction  which  over- 
reaches these  Umits  is  illegal;  that,  as  the  Federal  Supreme  Court 
said  in  the  Illinois  drainage  case: 

If  the  means  employed  have  no  subRtantial  relation  to  public  objects  which  the 
Government  may  legally  accomplish;  if  they  are  arbitrary  and  unreasonable  beyond 
the  neceeeities  of  the  case,  the  judiciarv  will  disregard  mere  form  and  interfere  for  the 
pfotection  of  rights  injuriously  affected  by  such  illegal  action.  (C,  B.  <&  Q.  R.  R.  Co. 
V.  Drainage  Commissioners,  200  U.  S.,  561.) 

This  question  was  fully  discussed  in  connection  with  the  con- 

Seesional  permits  for  water-power  dams  across  the  Rainy  River  in 
innesota  and  across  the  James  River  in  Missouri. 

In  1908  President  Roosevelt  vetoed  the  Rainy  River  Dam  bill,  on 
the  ground  that  there  was  no  limit  of  time  made  to  the  consent  of  the 
Congress  and  no  charge  imposed  upon  the  riparian  owner  as  a  tribute 
for  the  consent  given;  and  ne  declared  himself  unwilling,  in  the  future, 
to  approve  any  bill  granting  consent  to  develop  water  powers  in  a 
navigable  stream  which  did  not  contain  a  definite  limitation  as  to 
time  and  a  provision  for  charges  "for  the  benefits''  obtained  bv  the 
riparian  owner.  (Report  of  Subcommittee  on  Dams  and  Water 
Power,  H.  Rep.  Feb.  25,  1909,  pp.  5-7.) 

These  views  of  the  President  were  repeated  in  vetoing  the  James 
River  Dam  bill.  (Special  message  of  Jan.  15,  1909,  Report  of  Sub- 
committee on  Dams  and  Water  rowers,  Feb.  25,  1909,  p.  10.) 

Upon  the  same  question,  Senator  Knute  Nelson,  as  chairman  of  the 
Senate  Committee  on  Commerce,  submitted  a  report  on  April  30, 
1908,  in  which  he  discussed  the  proposed  amendment  to  the  James 
River  (Missouri)  bill  and  the  attitude  of  President  Roosevelt  insisting 
that  time  limitations  and  substantial  charges  be  made  upon  the 
riparian  owner.    In  that  report  Senator  Nelson  said: 

This  is  a  new  deperture  from  the  policy  heretofore  pursued  in  respect  to  legisIatioD 
authorizing  the  constnictioii  of  such  aams,  and  in  view  of  this  fact  it  becomes  important 
to  inquire  whether  the  Government  of  the  United  States  has  the  right  to  require  com- 
pensatioD  for  the  use  of  water  in  such  streams  for  purposes  other  tlum  navigation. 
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Then,  after  examining  the  authorities  and  commg  to  the  same 
conclusions,  as  stated  above,  he  said: 

FVom  the  foregoing  it  will  appear  that  there  are  three  different  parties  who  are 
Interested  in  the  waters  of  a  navigable  stream: 

1.  The  United  States. 

2.  The  State  in  which  the  stream  is  located. 

3.  The  riparian  owner. 

The  interest  of  the  United  States  is  derived  from  and  rests  upon  that  paragraph  of 
the  Constitution  which  gives  Congress  the  power  to  regulate  interstate  conunerce,  and 
this  power  only  extends  to  the  extent  of  conserving  the  navigability  of  the  stream. 
Beyond  that  the  Federal  Government  has  no  interest  or  property  in  the  stream. 

The  interest  of  the  State  in  the  stream  is  derived  from  its  sovereignty  and  it  holds 
its  property  in  the  stream  in  trust  for  all  public  uses  but  in  subrogation  to  the  rights 
of  tne  Federal  Government  as  to  navigation  and  of  the  riparian  owner.  The  right  to 
the  use  of  the  waters  of  a  stream  for  any  lawful  purpose  outside  of  the  right  of  navigation 
belongs  wholly  to  the  State  and  the  riparian  owner. 

And  in  conclusion  Senator  Nelson  said: 

From  the  foregoing  statement  and  citation  of  authorities  it  is  evident  that  the  only 
•use  of  the  waters  of  a  stream  in  which  the  United  States  has  any  property  is  its  use  for 
purposes  of  navigation.  In  the  use  of  the  stream  for  any  other  purpose  the  Federal 
•Government  has  no  property,  and  hence  ha^  nothing  to  sell  or  to  exact  compensation  for. 

The  plan  proposed  by  the  President  would  deprive  the  States  and  the  riparian 
owners  of  then-  rights  in  the  use  of  the  water  of  a  navigable  stream  now  vested  in  them 
by  law,  and  would  concentrate  the  entire  disposal  and  control  in  the  Federal  Govern- 
ment, a  power  which  neither  the  States  nor  the  riparian  owners  can,  with  justice  or 
safety,  for  a  moment  concede.  But  assuming  for  the  sake  of  the  argument  that  the 
Fetieral  Government  can  lay  a  tribute  in  such  cases  as  is  proposed  by  the  President, 
it  can  not  be  under  the  interstate-commerce  clause  of  the  Constitution,  but  must  be 
under  section  8  of  Article  I,  which  reads  as  follows: 

"Sec.  8.  The  Coneress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defense  and  general  welfare  of 
the  Tnitcd  States;  but  all  duties,  imposts,  and  excises  shall  be  uniform  throughout 
the  United  States." 

Such  a  tribute  must  be  either  a  direct  tax  or  in  the  nature  of  an  impost  or  excise  tax. 
If  a  direct  tax,  it  can  not  be  levied  directly  by  the  Federal  Government,  but  must  be 
ap{x>rtioned  among  the  States,  leaving  each  State  to  make  the  collection ;  and  if  an 
impost  or  exci.se  tax,  then  it  must  be  levied  by  the  rule  of  uniformity  upon  every  dam 
and  water  power  in  the  Unitecl  States  not  constructed  directly  or  indirectly  by  the 
Federal  Government.  In  other  words,  there  must  be  a  general  excise  law  on  the  sub- 
ject. The  power  of  the  Federal  Government  over  the  navigable  streams  of  the  country 
IS  no  greater  in  the  so-called  Western  or  public-land  States  than  in  the  New  England 
Sta!<»8,  If  a  tribute  can  be  levied  on  a  dam  and  water  power  in  Minnesota  or  Colorado, 
it  can  be  levied  on  a  dam  and  water  power  in  Maine  or  Massachusetts,  for  the  power 
of  the  Federal  (Jovernment  over  navigable  streams  is  the  same  in  the  one  case  as  m  the 
other.  In  the  case  of  Pollock  v.  Farmers  Loan  &  Trust  Co.  (157  U.  S.,  557)  the  court 
states: 

*'Thu8  in  the  matter  of  taxati(m  the  Constitution  recognizes  the  two  great  classes 
of  direct  and  indirect  taxes,  and  lays  down  two  rules  by  which  their  imposition  must 
be  governed,  namely,  the  rule  of  apportionment  as  to  direct  taxes  and  the  rule  of  uni- 
formity as  to  duties,  imposts,  and  excises." 

In  the  case  of  Thomas  v.  United  States  (192  U.  S.,  363)  Chief  Justice  Fuller  says: 

"And  these  two  clasnos.  taxes  so  called,  and ' duties,  imposts,  and  excises,*  apparently 
embrace  all  forms  of  taxation  ccmtemplated  by  the  Constitution.  As  was  observed 
in  Pollock  r.  Farmers  Loan  &  Tru?t  Co.  (157  U.  S.,  429,  557),  'Although  there  have 
been  from  time  to  time  intimations  that  there  might  be  some  tax  which  was  not  a  direct 
tax  nor  included  under  the  words  'duties,  imposts,  and  excises,'  such  a  tax  for  more 
than  100  years  of  national  existence  has  as  yet  remained  undiscovered,  notwith* 
standing  the  stress  of  particular  circumst^mces  has  invited  through  investigation  into 
sources  of  revenue    »    *    *.' 

*' There  is  no  occasion  to  attempt  to  confine  the  words  duties,  imposts,  and  excises 
to  the  limits  of  precise  definition.  We  think  that  they  were  used  comprehensively 
to  cover  customs  and  excise  duties  imposed  on  importation,  consumption,  manu- 
facture, and  sale  of  certain  commodities,  privileges,  particular  business  transactions, 
vocations,  occupations,  and  the  like." 
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An  act  authorizin^he  construction  of  a  dam  is,  so  far  as  the  United  States  is  con- 
cerned, a  mere  revocStble  license  or  privilege,  and  if  a  tax  can  l>e  inuxjeed  on  such  a 
privilege  it  must  be  general  and  uniform  throughout  the  United  States.  It  must 
apply  to  all  dams  and  water  powers  on  navigable  streams  throughout  the  entire  country. 

Nearly  all  nax'igable  streams  in  their  upper  and  more  remote  courses  are  not.  as  a 
matter  of  fact,  navigable,  and  in  such  reaches  of  the  river  dams  can  be  erected  and 
water  powers  created  under  State  authority  and  State  license,  and  so  lon^  as  such 
dams  and  water  powers  do  not  materially  injure  or  diminish  the  navigability  of  the 
stream  in  its  navigable  portions  the  Federal  Government  has  no  ground  for  interference. 
It  has  been  customary,  however,  in  many  of  such  ceases  to  apply  to  Congress  for  a  Fed- 
eml  license,  and  the  gxiuiting  of  it,  while  not  necessary,  serves  a  twofold  purpose:  First, 
that  it  authorizes  the  Fedeiul  Government,  through  the  War  Department,  to  control 
and  direct  the  construction  of  the  dam,  and,  second,  that  it  recognizes  the  fact,  which 
might  otherwise  reauire  proof,  that  the  dam  will  not  affect  the  navigability  of  the 
stream  in  its  navigable  portions.  (Kansas  v.  Colorado,  206  U.  S.,  46;  United  States  v. 
Rio  Grande  Co.,  174  U.  S.,  690.) 

And  in  puch  cases  it  is  of  as  much  advantage  to  the  United  States  as  to  the  grantee 
of  the  license  to  have  congressional  action  and  recognition,  but  in  such  cases  the 
Federal  Government  has  nothing  to  sell  and  therefore  has  no  moral  or  legal  ground 
to  demand  compensation  in  any  form. 

For  reasons  above  riven  the  committee  report  the  bill  without  the  amendment 
recommended  by  the  War  Department.     (See  S.  Kept.  No.  585,  GOth  Cong.,  1st  sess  ^ 

Gen.  Mackenzie,  Chief  of  Engineers,  referring  to  the  propositions 
that  the  Congress  should  not  only  authorize  the  Secretary  of  War 
to  grant  leases  of  water  powers  incidentally  created  by  dams  built 
bv  the  Govenunent  for  the  benefit  of  navigation,  but  that  it  should 
also  empower  the  Secretary  of  War  to  authorize  others  (than  the 
riparian  owners  in  connection  with  their  riparian  rights),  to  construct 
and  operate  dams  for  water  powers,  in  an  opinion  to  tlie  Secretary 
of  War,  on  January  16,  1905,  said: 

3.  In  connection  with  legislation  of  this  kind  careful  consideration  should  be  given 
to  the  question  of  the  limitations  of  the  power  of  the  Federal  Government  over  navi- 
gable waters.  By  virtue  of  its  power  to  regulate  commerce  Congress  may  exercise 
control  over  the  navigable  waters  of  the  United  States,  but  onl  v  to  the  extent  necessary 
to  protect,  preserve,  and  improve  free  navigation.  The  Fecleral  Government  ha-s  no 
possessorv  title  to  the  water  flowing  in  navigable  streams,  nor  to  the  land  compri^inc^ 
their  beds  and  shores,  and  hence  Congress  can  grant  no  absolute  authority  to  anyone 
to  use  and  occupy  such  water  and  land  for  manufacturing  and  industrial  purpo-e:^. 
The  establishment,  regulation^  and  control  of  manufacturini?  and  industrial  enterpri^^e^, 
88  well  as  other  matters  pertaining  to  the  comfort,  convenience,  and  prosperity  of  the 
people,  come  within  the  powers  of  the  States,  and  the  Supreme  Court  of  the  United 
States  holds  that  the  authoritv  of  a  State  over  na\agable  waters  within  its  borders, 
and  the  beds  and  shores  thereof,  is  plenary,  subject  only  to  such  action  as  Congres.";  may 
take  in  the  execution  of  its  powers  under  the  Constitution  to  regulate  cf)mmerce  among 
the  several  States. 

4.  Many  of  the  provisions  of  the  bill  under  consideration  appear  to  conflict  with 
these  principles  of  law,  and  particularly  sections  3  and  6,  which  propose  to  confer 
upon  the  United  States  and  upon  any  lessee  or  grantee  under  the  provisions  of  the 
bill  the  power  to  condemn  any  land  or  other  property  bordering  upon  or  adjacent  to 
the  river  or  stream  to  be  used.  Eminent  domain  is  the  right  to  take  property  for  public 
uses  and  is  inherent  in  the  United  States  by  virtue  of  its  sovereignty.  Private  prop- 
erty can  be  expropriated  by  the  Federal  Government,  however,  for  public  purposes 
onfy;  that  is,  wnen  it  is  necessary  for  the  use  of  the  Government  in  the  exercise  of  any 
of  Its  legitimate  powers.  To  take  or  to  authorize  the  taking  of  the  property  of  one 
individual  for  the  use  and  benefit  of  another  in  carrying  on  a  private  business  or  indus- 
try, as  proposed  by  the  bill,  is  not  a  proper  exercise  of  the  right  of  eminent  domain. 
Tnere  may  be  certain  enterprises  of  a  quasi  public  character,  such  as  electric-light  and 
railway  companies,  that  would  desire  to  avail  themselves  of  the  uses  of  water  power, 
and  to  which  the  right  to  condemn  private  property  could  properly  be  granted;  but 
the  granting  of  such  right  is  believed  to  be  the  function  of  the  States,  inasmuch  as  the 
organization  and  incorporation  of  these  enterprises,  as  well  as  the  title  and  ownership 
of  the  property  affected,  are  matters  for  State  control  and  regulation.  In  view  of 
the  foregoing,  I  am  unable  to  recommend  favorable  consideration  of  the  bill  in  its 
present  form. 
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5.  To  legislation  authorizing  the  Secretary  of  War  to  lease  water  power  created  by 
works  constructed  by  the  Government  I  see  no  special  objection,  out  I  know  of  no 
demand  for  it  in  the  public  interest. 

The  right  of  Congress  to  regulate,  control,  and  dispose  of  such  water  power  is  believed 
to  be  unauestionaBle,  inasmuch  as  the  power  constitutes  a  valuable  property  created 
at  the  public  expense,  and  when  utilized  by  private  persons  or  corporations  should  be 
paid  for.  Whether  a  general  policy  of  this  kind  should  be  adopted,  however,  is  a 
question  that  should  be  very  carefully  considered.  Ix)cks  and  dams  are  built  and 
operated  for  the  purpose  of  facilitating  navigation  and  commerce,  and  nothing  should 
be  permitted  that  would  tend  to  impair  their  usefulness  or  interfere  with  their  opera- 
tion for  this  purpose.  Partnen^hips  or  quasi  partnerships  between  the  Government 
and  private  persons  or  corporations  have  not  been  generally  favored  in  the  pastj  aa 
experience  has  shown  that  they  are  apt  to  be  attended  by  many  annoying  complica- 
tions. I  do  not  believe  that  sufficient  revenue  would  be  derived  from  renting  water 
power  to  compensate  for  the  trouble  and  inconvenience  that  might  ensue  from  Uie 
adoption  of  such  a  policy.  Congress  has  heretofore  authorized  the  renting  of  land  and 
water  power  at  the  locks  and  dams  on  the  Muskingum  River  and  Green  and  Barren 
Rivers;  but  it  is  unden>tood  that  this  was  done  for  the  reason  that  at  the  time  these 
works  came  into  the  possession  of  the  United  States  there  was  in  existence  a  number  of 
leases  granted  by  the  fonner  ownere  which  constituted  an  easement  on  the  property, 
some  of  which  leases  had  many  years  to  run.  In  cases  where  a  new  privilege  is  askea 
it  has  l^een  customary  to  invite  public  competition,  setting  a  minimum  pnce;  but  no 
active  competition  has  been  developed.  Tnere  is  also  one  company  which  used  land 
and  water  power  at  I^ock  No.  4  on  tne  Kentucky  River,  under  a  lease  granted  by  liie 
State  of  Kentucky,  which  expires  in  1977.  During  the  past  fiscal  year  there  were  in 
existence  27  different  leases  and  the  total  gross  revenue  received  by  the  Government 
was  only  $4,500,  and  in  a  number  of  instances  in  the  past  the  Government  has  been 
compelled  to  resort  to  suits  against  lessees  to  collect  the  rental.  While  many  applica- 
tions would  be  made  for  permission  to  use  Government  water  power  if  no  ciiaige  w»b 
made  therefor  it  is  believed  that  few  leases  would  be  made,  and  then  only  at  favored 
localities,  if  adequate  compensation  were  exacted.  In  the  river  and  harbor  act  of 
June  13,  1902,  Congress  authorized  the  leasing  of  water  power  at  the  locks  and  dams 
on  the  Cumberland  River.  Before  the  enactment  of  tnls  law  a  number  of  persons 
appeared  to  be  desirous  of  using  water  power  in  this  river,  but  although  the  law  luis 
been  in  existence  more  than  two  ^^eare  not  a  single  lease  has  been  appliea  for  or  granted. 
If,  however,  Congress  should  deride  to  adopt  this  policy,  I  beg  to  recommend  that  the 
legislation  take  tne  form  of  the  accompanying  draft  of  a  bill  which,  in  my  opinion, 
is  so  drawn  as  amply  to  protect  the  interests  of  the  Government. 

6.  Regarding  the  proposition  to  empower  the  Secretary  of  War  to  authorize  the  use 
and  development  of  water  power  at  localities  not  improved  by  the  United  States,  it 
should  be  borne  in  mind  that  natural  water  power— tnat  is,  power  made  available  by 
the  existence  of  natural  falls  and  rapids  in  a  river — is  appurtenant  to  riparian  owner- 
ship, and  the  right  to  use  it  is  governed  by  State  laws  on  tne  subject  of  private  property. 
As  above  set  forth,  the  Federal  Government  can  rc|i:ulate  and  control  it  only  to  such 
extent  as  may  be  necessary  in  the  interests  of  navi^tion.  Sections  9  and  10  of  the  river 
and  harbor  act  of  March  3,  1899,  cover  cases  of  this  kind,  and  under  this  law  the  inter- 
ests of  the  Government  can,  in  my  opinion,  be  better  protected  than  by  a  law  general 
in  its  scope,  as  contemplated  by  tne  hill.  I  do  not  favor  the  proposed  legislation,  but 
if  any  is  enacted  it  should  be  permissive  in  its  character,  simply  giving  tne  consent  of 
Congress,  with  suitable  limitations,  to  the  erection  of  the  necessary  structures  in  navi- 
gal)le  streams  for  the  development  of  water  power,  this  consent  to  oe  executed  through 
the  Chief  of  Engineers  and  tne  Secretary  of  War,  to  whom  should  be  left  entire  control 
in  the  matter  of  plans  and  details.  (Report  of  Subcommittee  on  Dams  and  Water 
Power,  House  of  Kepresentatives,  Feb.  25,  1909.) 

The  House  subcommittee,  Hon.  F.  C.  Stevens,  of  Miimesota,  chair- 
man, after  a  careful  consideration  of  the  legal  questions,  refused  to 
recommend  tlie  further  proposed  restrictions  upon  private  water 
powers. 

The  conclusion  which  is  inevitable  from  the  foregoing  consideration 
of  tlie  relative  rights  of  the  Federal  Government,  of  tlie  Stat«,  and  of 
tlie  riparian  owner,  was  pointed  out  by  President  Taft.  when,  as 
Secretary  of  War,  he  gave  an  opinion,  on  the  occasion  of  tne  applica- 
tion of  a  riparian  o^ner  on  the  Des  Plaines  River  for  the  approval  of 
plans,  to  construct  a  dam  for  water  powers  and  he  refused  the  appUca- 
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tion  as  being  unnecessary  for  the  reason  that  the  Des  Plaines  River 
was  not  a  navigable  stream^  and  therefore  did  not  come  within  the 
Federal  statutes  requiring  such  consent  or  approval.     He  said: 

The  truth  is  that  the  Des  Plaines  River,  not  being  a  navigable  stream,  no  permit  was 
neceetAiy  to  put  any  obstruction  iiitu  it  which  the  War  Department  could  prevent. 
But  even  if  it  nad  been  a  navigable  stream,  and  even  if  the  application  had  been  made, 
and  properly  made  to  this  department,  to  say  whether  this  would  interfere  with  navi- 
pttion  if  the  department  concluded  it  would  not  interfere  with  the  navigation,  then  it 
18  not  within  the  power  of  the  department  to  withhold  its  expressing  such  an  opinion 
and  granting  such  a  permit j  so  far  as  the  United  States  is  concerned,  for  the  purpose  of 
aiding  the  State  in  controlling  the  water  power.  If  the  State  has  anv  control  over  the 
water  power,  which  it  ma]^  exercise  in  conflict  with  the  (claimed  rignts  of  the  riparian 
owner,  then  it  must  exercise  it  itself,  through  its  own  legislation  and  through  its  own 
executive  officera.  All  the  United  States  does,  assuming  it  to  be  a  navigable  stream, 
is  merely  to  protect  the  navigation  of  the  stream.  With  reference  to  the  water  power, 
it  has  no  function  except  in  respect  to  water  power  w^hich  it  itself  creates  bv  its  ovirn 
investment  in  property  that  it  itself  owns,  and  then,  of  course,  it  may  say  how  that 
water  power  shall  be  used. 

But  with  respect  to  the  water  power  on  a  navigable  stream,  which  may  be  exercised 
without  interference  with  the  use  of  the  river  for  navigation  purposes,  that  is  con- 
trolled by  the  laws  of  the  State.  It  is  controlled  by  the  riparian  ownership  and  by  the 
common  law  as  it  governs  those  rights;  therefore  I  do  not  see,  with  reference  to  this 
matter,  that  this  department  has  any  function  to  perform  or  which  it  can  perform. 
(Report  of  Subcommittee  on  Dams  and  Water  Power,  Feb.  25, 1909.  See  also  People  v. 
Economy  Light  &  Power  Co.,  241  111.;  290.) 

On  January  27,  1906,  in  a  letter  to  tlie  president  of  the  Merchants' 
Association  of  New  York,  President  Taft,  then  Secretary  of  War, 
wrote  as  follows: 

Certain  powers  in  respect  to  the  navigable  waters  of  the  United  States  are  vested  in 
CongresB  by  the  commerce  clauses  of  the  Constitution;  and  a  very  limited  delegation 
of  the  powers  so  conferred  has  been  vested  by  Congress  in  the  Secretary  of  War,  extend- 
ing to  the  establishment  of  wharves,  dams,  bridges,  and  the  like,  in  such  waters,  and 
to  the  removal  of  certain  obstructions  therefrom,  together  with  the  power  to  prevent 
audi  a  diminution  in  the  volume  or  flow  of  particular  bodies  of  water  as  will  impair 
their  usefulness  for  purposes  of  navigation. 

Although  the  power  to  determine  whether  certain  waters  are  or  are  not  navigable 
is  vested  in  the  courts  and  in  Congress  and  is  not  ordinarily  a  matter  for  executive 
determination,  it  niay,  I  think,  be  safely  assumed  that  the  Niagara  Riveria  the  imme- 
diate vicinity  of  the  Falls  is  not  navigable,  certainly  not  between  Echotaand  Lewiston, 
a  distance  of  about  7  miles^  so  that  for  that  distance  the  river  may  be  regarded  as  with- 
drawn from  executive  jurisdiction,  unless  it  be  shown  that  the  water  taken  &om  the 
stream  above  the  Falls  tor  power  purposes  diminishes  the  flow  below  the  rapids,  where 
the  river  is  again  used  for  purposes  of  navigation.  It  is  assumed  that  the  water  which 
flows  throu^  the  generators  of  electric  power  is  returned  to  the  stream  in  the  inmie- 
diate  vicinity  of  the  Falls. 

If  this  be  uie  case  (and  the  question  is  one  of  fact  which  is  susceptible  of  easv  deter- 
mination), I  know  of  no  authonty  of  law  by  which  the  department  can  effectively  inter- 
pose to  prevent  the  diversion  of  the  water  from  the  purposes  to  which  it  is  now  being 
applied.  (P.  258,  Hearings  before  House  Committee  on  RiverB  and  HarboFB,  59  Cong., 
Istsess.) 

Here  speaks  an  executive  who  never  clamors,  nor  yields  to  clamors, 
for  l^ialation  repugnant  to  law.  These  are  the  words  of  the  judge, 
who,  understandmg  the  established  law  of  property  rights,  refuses  to 
encourage  legislation  or  enforce  the  provisions  of  statutes  already 
passed  beyond  constitutional  limits. 

Of  course,  there  should  be  borne  in  mind  the  distinction  between 
proprietarv  control  of  water  powers  exercised  by  the  Government, 
where  sucn  water  powers  are  necessarily  incidental  to  the  dams  and 
structures  which  are  built  and  operated  by  the  Government  itself  for 
the  improvement  of  navigation.  In  such  cases  leases,  limitations  of 
time  for  leases,  and  charges  for  water  power  are  properly  made. 
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Such,  for  instance,  was  tlie  case  upon  the  St.  Mark's  River,  where  the 
Federal  statute,  consistently  witii  a  proper  pohcv  of  conservation, 
saved  to  itself  the  benefit  of  the  water  powers  mciuentally  created  by 
navigation  improvement,  but  confined  these  regulations  and  restric- 
tions to  '^rights  owned  by  tlie  United  States."  (Sec.  12,  act  of  Mar. 
30,  1909,  35  St.  L.,  821.) 

Upon  principles  of  law  thus  manifestly  established,  defining  the 
legal  lijmtation  between  the  rights  of  the  Federal  Government^  the 
State  government,  and  the  riparian  owner,  there  can  be  no  justifica- 
tion and  no  necessity  for  the  protection  of  any  Federal  interest  or 
public  interest  by  placing  a  time  limit  or  a  money  charge  on  Federal 
consent  to  riparian  owners  to  maintain  and  operate  dams  for  water 
power. 

As  pointed  out  in  the  Union  Bridge  case,  the  Grovemment  always 
retains,  as  against  the  riparian  owner,  its  right  to  improve  for  navi- 
gation purposes.  Under  the  law  all  other  rights  belong  either  to  the 
State  or  to  the  riparian  owner;  and  where  the  State  has  given  the 
riparian  owner  all  property  rights  in  the  beneficial  use  of  the  water 
power,  as  all  the  States  have  done,  such  riparian  owner  has  the  pro- 
prietary right  to  the  beneficial  use  of  the  water,  which  is  limited  only 
oy  the  r.clual  necessities  of  the  Government  for  the  puiposes  of 
navigation.  This  established  legal  right  of  the  riparian  owner  should 
be  fully  recognized  and  should  not  be  encroached  upon  even  by  the 
terms  of  legislation. 

For  the  same  reasons,  except  as  limited  by  the  actual  necessities 
of  the  Federal  Government,  exercised  not  arbitrarily  or  indirectly 
but  reasonably  and  directly  for  navigation  purposes,  the  riparian 
owner  has  a  property  right  to  all  the  beneficial  use  of  the  water 
powers.  This  includes  every  cent  of  revenue  which  he  can  make 
such  water  powers  produce.  His  rights  are  inferior  to  the  superior 
rights  of  the  Federal  Government  only  to  the  extent  that  they  must 
yield  to  the  necessities  of  navigation.  This  means  that  the  exercise 
of  his  rights,  physically  speaWing,  must  be  made  to  conform,  or  if 
the  structures  have  alreaay  been  built,  must  be  subject  to  change, 
so  far  as  necessary  to  the  exercise  of  the  superior  right  of  navigation. 
It  is  for  the  riparian  owner  to  submit  to  the  burden  of  such  changes, 
because  the  right  to  maintain  and  operate  his  structures  is  subject 
to  the  right  of  the  Government  to  make  changes  when  required  for 
navigation.  However,  subject  to  such  obligations,  the  riparian 
owner  still  retains,  as  part  of  his  beneficial  use,  the  right  to  all  reve- 
nues and  proceeds  from  his  water-power  plant  as  it  may  be  operated, 
whether  under  its  original  constniction  or  under  a  remodeled  con- 
struction to  conform  to  navigation  improvements.  To  levy  a  toll, 
either  in  advance  of  the  navigation  improvement  or  afterwards,  to 
be  paid  out  of  the  revenues  of  the  water  power,  is  to  appropriate, 
witnout  compensation  and  without  consideration,  to  the  oenefit  of 
the  Government  that  which  belongs  to  the  riparian  owner.  It  is  a 
confiscation,  to  the  extent  that  such  tribute  is  demanded  and  en- 
forced. The  riparian  owner  is  not  benefited  by  the  improvement  of 
navigation  any  more  than  any  other  individual  of  the  general  public. 
On  the  contrary,  he  is  the  one  especially  damaged,  to  the  extent  that 
he  has  to  yield  the  maintenance  of  his  water-power  plant  and  dams 
to  the  necessities  of  navigation  improvements.  He  is  always  subject 
to  such  damage. 
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It  has  always  been  the  policy  of  the  Federal  Government^  at  its. 
own  expense,  to  improve  tne  facilities  for  navigation  for  the  general 
benefit  of  the  pubhc.  Its  power  to  improve  navigation  is  ^ven  in 
terms  as  a  ''power  to  regulate  conunerce."  There  is  no  justification 
in  law,  in  pnnciple,  or  in  reason  for  the  levy  of  a  toll  or  tribute  upon 
the  riparian  owner  to  reimburse  the  Government  for  the  expense  of 
improvement  of  the  river  at  a  point  where  water-power  plants  are 
located.  There  is  much  less  justification  for  the  accumulation  of  a 
fund  by  such  means  for  the  purpose  of  improvement  of  such  naviga- 
tion at  other  points  of  the  same  stream  or  of  other  streams.  If  the 
Government  snould  change  its  policy  of  bearing  the  expense,  the  toll 
or  charge  should  be  paid  by  those  who  are  benefited  by  the  improve- 
ment, and  to  whom  valuable  faciUties  are  thereby  given  for  private 
remunerative  enterprises  connected  with  navigation.  As  to  such 
beneficiaries  the  present  Federal  policy  is  stated  as  follows: 

No  tolls  or  operating  charges  whatever  shall  be  levied  upon  or  collected  from  any 
vessel,  dredge,  or  other  water  craft  for  passing  through  any  lock,  canal,  canalized 
river,  or  other  work  for  the  use  or  benefit  of  navigation  now  belonging  to  the  United 
States  or  that  may  be  hereafter  acquired  or  constructed. 

and  such  cost  of  operating,  prisserving  or  continuing  the  use  of  such 
work  shall  be  paid  out  of  the  Treasury  of  the  United  States.  (Sec. 
6,  act  Feb.  27,  1911,  36  St.  L.,  956.) 

3.  THE  PKOPERTY  RIGHTS  OF  THE  RIPARIAN  OWNER  CAN  NOT  BE  DDilK- 
ISHED  BY  LEGISLATION,  STATE  OR  NATIONAL,  NOR  BY  TREATY. 

It  has  been  already  demonstrated  that  the  rights  of  the  riparian 
owner  are  property  rights  and  that  they  include  the  exclusive  right 
to  the  entire  oeneficial  use  of  the  bea  and  waters  of  the  stream,. 
subject  only  to  the  paramount  public  rieht ;  and  that  this  paramount 
public  right,  whether  Federal  or  State,  is  umited  to  a  specific  purpose — 
navigation — and  that  the  riparian  rights  are  the  same,  whether  the 
title  of  the  bed  is  held  by  the  State  or  by  the  riparian  owner.  This^ 
rule  of  property  rights  is  stated  by  the  Minnesota  court  as  follows : 

Whether  the  fee  to  the  bed  or  only  an  easement  therein  are  in  the  riparian  owner 
''may  be  a  question  of  epeculative  interest,  but  it  is  not  one  of  any  practical  import- 
ance. If  the  fee  be  in  tne  riparian  owner,  yet,  of  course,  it  muet  be  a  qualified  fee; 
that  is,  subject  to  the  paramount  right  of  public  navigation.  But,  if  it  be  in  the  State, 
the  riparian  owner  still  has,  subject  to  tne  same  public  right,  tne  exclusive  right  of 
pospeesion  and  the  entire  beneficial  interest."  (Union  Depot  Co.  v.  Brunswick,  31 
Minn.,  297.) 

This  dofinition  of  the  riparian  property  right  is  further  enforced 
by  the  rule,  already  shown,  that — 

the  limit  to  the  private  right  is  imposed  bv  the  public  right,  and  the  private  right 
exL^ts  up  to  the  point  beyond  which  it  would  be  inconsistent  with  the  public  right. 
(Morrill  v.  Water  Power  Co.,  26  Minn.,  222, 228;  Hanford  v.  Railway  Co.,  43  Minn.,  104.) 

Any  legislation,  therefore,  is  invalid  which  has  the  effect  to  take 
away  or  diminish  this  riparian  property  right,  either  directly  or  by 
attempting  to  extend  the  paramount  public  right  so  as  to  encroacn 
upon  the  private  right.  The  private  right  extends  up  to  the  point 
where  it  becomes  *'mconsistent"  with  the  pubhc  right;  that  is,  with 
the  public  ri^ht  of  navigation.  The  pubhc  right  is  itself  limited  to 
the  reasonable  necessities  of  navigation.  Even  under  the  guise  of 
navigation  purposes,  the  public  ri^t  of  interference  with  the  enjoy- 
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ment  of  the  private  right  can  not  be  extended  arbitrarily  nor  bejond 
reasonable  necessity;  much  less  could  there  be  any  mminution  or 
encroachment  upon  the  private  right  for  purposes  which  are  not 
connected  with  the  actual  navigation  of  the  river. 

The  better  and  more  logical  view,  whicli  really  is  the  scientific 
statement  of  the  relations  between  the  pubUc  right  of  use  for  naviga- 
tion and  the  private  right  of  use  by  the  riparian  owner,  is  that  which 
is  set  forth  in  a  recent  Minnesota  case,  where  the  doctrine  of  "reason- 
able use"  is  applied  as  between  those  exercising  the  public  right  and 
those  exercising  the  private  riparian  right  upon  a  navigable  stream. 
That  doctrine  so  applied  recognizes  the  common  interest  and  right 
of  use  of  beds  and  waters  of  navigable  streams  between  those  con- 
trolling and  exorcising  the  public  right  of  navigation  and  those 
exercismg  the  riparian  right  of  beneficial  use  and  holds  that  each  of 
the  two  classes  of  users  must  exercise  their  rights  with  reasonable 
regard  for  the  other.  In  that  case  one  Sprague,  a  log  driver  using  the 
stream  for  navigation,  allowed  his  logs  to  pass  over  the  crest  of  the 
riparian  owner's  dam  without  due  regard  to  the  safety  of  the  dam 
and  injured  the  dam.  He  claimed  he  was  not  liable  because  the  dam 
was  a  purpresture  in  a  navigable  stream  and  was  not  built  or  main- 
tained by  any  legislative  authority  and  that  he  was  using  the  river 
for  commerce  ana  navigation;  indeed,  interstate  commerce,  as  he  was 
floating  the  logs  from  Minnesota  to  Winnipeg,  Manitoba,  and  that  his 
right  to  navigation  was  paramount.  The  ^unnesota  court  held  that 
the  dam  was  not  illegal,  for — 

subject  to  the  control  of  Congress  in  pfoper  cases,  and  independent  of  the  statute, 
the  right  of  riparian  owners  to  construct,  maintain,  and  operate  dams  upon  rivers  and 
streams  in  this  State  is  firmly  established  by  the  decisions  of  this  court.  (Grookston 
W.  W.  P.  A  L.  Co.  V.  Sprague,  91  Minn.,  461,  467.) 

In  the  same  decision  it  was  held  that  Sprague  and  the  dam  owner 
were  users  of  the  river  in  common  and  that  as  he  exercised  his  public 
right  of  navigation  without  reasonable  regard  to  the  private  right  of 
the  riparian  company,  he  was  liable. 

In  the  Union  Depot  case,  the  city  of  Stillwater,  under  special 
authority  of  the  State  statute,  assumed  to  authorize  the  railroad 
company  ''to  use  and  occupy  with  its  structures  that  part  of  Lake 
St.  Croix  in  front  of  the  city  of  Stillwater,  between  tne  low-water 
mark  and  the  center  of  the  lake"  (Lake  St.  Croix  is  simply  a  widening 
of  the  St.  Croix  River);  but  the  State  supreme  court  held  that  the 
State  had  no  proprietary  interest  in  the  land  in  question,  but  only  a 
sovereign  right  of  control  to  the  extent  that  nav^ation  purposes 
should  require,  and  that  its  sovereign  right  of  control  for  the  specific 
and  limited  purpose  of  navigation,  m  the  absence  of  any  proprietary 
interest  in  the  State,  gave  no  ri^ht  to  the  State  to  convey,  lease  or 
license,  or  authorize  any  such  license;  and  excluded  any  right  or 
interest  in  the  State,  even  as  sovereign,  not  directly  connected  with 
navigation  purposes,  and,  with  reference  to  the  municipal  license 
expressly  authorized  by  State  statute,  the  court  said  that  it  '*can 
not  affect  the  rights  of  the  respondents  as  riparian  owners,  and 
hence  cuts  no  figure  in  the  case.  (Union  Depot  Co.  v.  Brunswick, 
31  Minn.,  297.) 

So,  in  the  case  of  the  public  levee  upon  the  Mississippi  River  to 
which  were  appurtenant  valuable  riparian  rights  ana  where  the 
city  of  St.  Paul,  under  express  authority  of  State  statute,  assumed 
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to  grant  a  license  for  the  building  of  warehouses  upon  the  shore,  with 
use  of  riparian  rights,  it  was  held  that  the  municipal  license,  though 
expressly  authorized  by  State  statute,  was  invalia,  because  the  city 
held  the  riparian  land  only  as  sovereign  in  trust  for  a  specific  purpose, 
and  the  State  held  the  lee  of  the  bed  only  as  sovereign  trustee  for 
a  limited  specific  purpose;  and,  therefore,  the  State  and  city  grants 
could  not  affect  the  private  riparian  property  rights  of  abutting  owners. 

Even  the  legislature  itself  has  no  power  to  destroy  the  trust,  or  to  divert  or  authorize 
a  municipalitv  to  divert,  its  subject  to  any  other  purpose  public  or  private  incon- 
sistent with  the  particular  use  for  which  it  was  granted.  Neither  the  State  nor  the 
municipalitv  witnin  which  the  property  is  situated  has  any  proprietary  interest  in 
it  which  either  of  them  can  sell  or  aivert  to  any  use  inconsistent  with  the  purpose  of 
the  dedicational  grant.  The  State  holds  such  land  merely  in  its  sovereign  capacity, 
in  trust  for  the  public  for  the  purposes  for  which  it  was  dedicated.  (City  of  St.  Paul 
V.  Railway  Co.,  63  Minn.,  330,  340,  352.) 

Having  seen,  therefore,  that  Federal  control  in  navigable  streams  is 
limited  to  the  specific  purpose  of  commerce,  that  is,  navigation,  and 
that  the  Federal  control  for  that  purpose  does  not  give  to  the  Federal 
Government  any  proprietary  interest,  but  is  only  a  sovereign  power 
of  control  in  trust  for  that  specific  public  use — ^it  follows  that  any 
grant  or  license  and  the  terms  of  any  grants  or  licenses  must  be  limited 
with  due  regard  to  that  specific  purpose  for  which  alone  the  Federal 
authority  exists.  Its  legislation  must  have  substantial  relation  to 
the  specific  public  objects  for  which  the  Federal  Government  holds 
its  power  of  control.  In  the  words  already  quoted  from  the  United 
States  Supreme  Court: 

If  the  means  employed  have  no  substantial  relation  to  the  public  objects  which  the 
Crovemment  may  legally  accomplish;  if  they  are  arbitrary  and  unreasonable,  beyond 
the  necessities  of  the  case,  the  judiciary  will  disregard  mere  form  and  interfere  for 
the  protection  of  rights  injuriously  affected  by  such  illegal  action.  (C,  B.  &  Q.  R.  R. 
Go.  V.  Drainage  Commrs.,  200  U.  S.,  561.) 

4.   THE  LDirr  OF  FEDERAL  AUTHORrTY  TO  IMPOSE  TOLLS  OR  CHARGES 

UPON  RIPARIAN   OWNERS. 

We  have  already  shown  that^  the  general  policy  of  imposing  tolls 
or  charges  and  limitations  of  time  upon  riparian  owners  is  mcon- 
sistent  with  the  Federal  authority  over  navigable  streams,  especially 
for  the  purpose  of  compelling  the  riparian  owner  to  contribute  to  the 
Treasury  of  the  Federal  Grovemment,  whether  for  a  navigation 
improvement  fund  or  otherwise.  There  is  no  precedent  or  authority, 
Federal  or  State,  which  in  any  way  would  give  any  warrant  to  the 
levying  by  the  United  States  of  such  tribute  or  contribution  from 
riparian  owners.  This  does  not  mean,  however,  that  the  riparian 
owner  should  in  all  cases  be  entirely  free  from  any  kind  of  a  charge 
imposed  by  the^  Federal  Government.  From  the  very  fact  of  its 
power  of  supervision  of  navigable  streams  for  commerce  and  naviga- 
tion, the  Federal  Government  may  assert  and  properly  enforce  the 
administrative  authority  requiring  a  consent  or  license  for  the  con- 
struction and  operation  of  a  water-power  dam  upon  a  navigable 
stream  as  having  ''substantial  relation  to  the  public  objects  whicn  the 
Government  may  legally  accomplish"  (200  U.  S.,  supra),  and  as 
reasonable  and  within  ''the  necessities  of  the  case'*;  but  the  reason- 
ableness and  the  necessity  are  not  to  be  measured  hj  the  financial 
demands  upon  Congress  for  the  improvement  of  these  rivers  for  navi- 
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gation  purposes,  nor  to  create,  wholly  or  in  part,  an  expense  fund  for 
special  or  general  navigation  improvements.  The  license  and  con- 
sent are,  in  law,  only  wr  the  purpose  of  preventing  any  particular 
structure  from  interfering  with  actual  navigation  at  the  particular 
point  in  question.  The  riparian  owners'  property  right  entitles  him 
to  construct  and  operate  his  dam  only  in  the  manner,  to  the  extent, 
and  for  tJiat  lengtn  of  time  that  such  structure  does  not  actually 
interfere  with  navigation.  The  provision  for  the  license  and  consent 
is  merely  a  supervisory  or  protective  one;  it  is  a  merely  administra- 
tive right  and  can  not  legally  be  exercised  as  an  indirect  means  of 
acquirmg  substantial  benefit  for  the  Government  nor  of  compelling 
contribution  out  of  his  financial  benefits  by  the  riparian  owner  in 
order  to  bring  revenue  to  the  Government.  All  the  water-power 
revenue  belongs  to  the  riparian  owner.  Neither  can  the  charge  or 
toll  be  levied  under  the  power  of  taxation,  for  the  charge  or  toll  is 
manifestly  not  in  the  nature  of  a  tax  nor  levied  as  a  tax;  nor  does  it 
come  within  the  requirements  as  to  the  manner  of  levying  a  tax. 

The  charge  or  toll  therefore  can  not  be  legally  justified,  either  as  a 
consideration  for  benefits  bestowed,  or  for  the  purpose  of  ac(}uiring 
revenue,  or  as  a  contribution,  or  as  a  tax.  If  imposed  at  all,  it  must 
be  imposed  as  a  license  charge  and  therefore,  within  the  limits  of  a 
license  charge  which  is  permissible  by  a  Government  in  connection 
with  powers  of  regulation.  The  power  of  the  Federal  Government 
is  in  this  instance  one  of  regulation  solely;  and  its  power  is  only 
indirectly  one  of  regulation  of  the  use  of  beds  of  navigable  streams. 
Its  original  and  basic  power  and  authority  is  '*to  regulate  commerce." 
From  this  are  derived  certain  powers  to  regulate  navigation,  that  is, 
in  the  highways  of  commerce;  and  then,  m  the  interest  of  naviga- 
tion exclusively,  to  regulate  the  highways  of  commerce^  that  is,  nav- 
igable streams.  Its  power  to  regulate  the  use  by  the  riparian  owner 
of  the  beds  of  the  streams  is  only  an  incidental  power,  but  it  is  merely 
one  of  regulation  and  a  limited  power  of  regulation  for  a  limited 
specified  purpose. 

The  legal  limitations  of  a  license  fee  in  such  instances  of  regula- 
tion have  been  defined.  It  is  to  be  measured  by  a  fee  based  upon 
the  actual  expense  occasioned  to  the  Go^emment  by  carrying  out 
the  requirements  for  the  issuance  of  the  license.  In  the  case  of 
water-power  dams  it  could  not  include  any  elements  of  extra  expense 
to  the  Government  in  the  improvement  of  navigation  occasioned  by 
the  structures  of  the  riparian  owner;  for  in  most  cases  such  structures 
are  a  help  to  navigation,  especially  when  located  as  most  are  with  a 
view  to  the  future  possible  use  of  the  river  for  navigation.  More- 
over, in  case  any  such  structure  were  not  so  located,  it  may  be  made 
to  conform  afterwards,  at  any  time,  at  the  sole  expense  of  tne  riparian 
owner  and  without  extra  expense  to  the  Government — as  is  shown 
by  the  Union  Bridge  Co.  case  above.  The  charge,  then,  must  be 
limited  to  a  mere  license  fee  and  it  must  not  be  an  exaction  of  revenue 
or  a  prohibition  but  purely  one  of  regulation  within  the  limits  stated. 
Such  right  to  impose  a  license  charge  under  the  power  of  regulation 
has  been  stated  to  be  a  right  only. 

U)  impose  such  a  charge  as  would  cover,  not  only  the  necessary  expense  of  issuing  it, 
but  also  the  additional  labor  of  ofHcers  and  other  expenses  imposed  by  the  business, 
but  nothing  beyond  this.  ♦  ♦  ♦  The  amount  of  the  license  fee  or  charge  is  to  be 
considered  in  determining  whether  the  exaction  is  not  really  one  of  revenue  or  prohi- 
bition, instead  of  one  of  regulation.     (City  of  Ottumwa  v.  Zekind,  95  Iowa,  622.) 
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5.  SOME     INSTANCES    OF    UNJUSTIFIED    AND    ILLEGAL    EXACTIONS    AND 

RESTRICTIONS. 

It  is  manifest  that  in  many  instances  Congress  already  has  gone 
beyond  the  limitations  set  by  the  United  States  Supreme  Court  in  the 
Drainage  Commissioners  case.  Some  provisions  have  not  ''substan- 
tial relation  to  the  public  objects  whicn  the  Government  may  legally 
accomplish/'  and  are  "  arbitrary  and  unreasonable  beyond  the  neces- 
sities of  the  case."     (200  U.  S.  561,  supra.) 

The  same  legal  limitations  on  legislative  action  were  established  by 
the  New  York  court.  Referring  to  the  riparian  rights  in  the  Niagara 
River,  where  an  attempt  was  made  by  tne  State  to  interfere  with  a 
private  right,  beyond  the  extent  that  such  interference  was  in  the 
interest  of  some  substantial  ri^ht  of  the  State,  and  beyond  the  extent 
to  which  such  State  right  was  mterfered  with  by  the  private  right,  the 
court  said: 

Not  even  the  State  is  at  liberty  to  interfere  with  the  ripariaD  rights  of  the  relator 
arbitrarily,  but  such  interference,  if  attempted,  must  be  in  the  interest  of  some  sub- 
stantial right  of  the  State  affected  by  the  exercise  of  the  right  of  the  relator  to  the  use  of 
the  waters  of  the  river.  (People  ex  rel.  Niagara  Falls  Co.  v.  Smith,  70  App.  Div.,  543; 
affd.  175  N.  Y.,  469,  citing  People  v.  Mould,  37  App.  Div.,  35.) 

So  the  Wisconsin  supreme  court  holds  that  the  sovereign  tryst 
power  of  control  can  not  be  extended  to  a  proprietary  interest  nor  to 
obtain  revenue  for  the  sovereign  trustee.  When  the  State  tried  to 
charge  individuals  for  ice  taken  from  public  lakes,  that  court  said: 

Is  ice,  formed  naturally  upon  the  public  waters  of  the  State,  State  property  in  a 
proprietary  sense^propertv  which  can  deal  witli  as  a  private  person  aeals  with  his 
prcperty  rights?  It  must  be  assumed  without  discussion  that  no  property  right  was 
acquired  by  the  State  by  the  mere  legislative  declaration  that  ice  formed  upon  mean- 
dered lakes  within  the  boundaries  of  the  State  belongs  to  the  State  as  property.  The 
legislature  has  no  such  arbitrary  power,  under  our  constitutional  system,  as  that  of 
changing  the  nature  of  the  ownership  of  property  by  its  mere  fiat.  It  can  no  more 
accomplLsh  that  result  in  that  way  than  it  can  change  the  laws  of  nature  by  a  legislative 
declaration.  Ice  formed  on  public  water  is  the  aosohite  property  of  the  State  inde- 
pendent of  any  legislative  assertion  in  that  regard,  or  not  at  all.  We  would  not  for  a 
moment  indulge  in  the  idea  that  any  branch  of  the  law-making  power,  responsible  for 
placing  upon  the  statute  books  the  enactment  in  question,  thought  otherwise.  The 
declaration  as  to  State  ownership  was  a  mere  proclamation  that  henceforth  the  State 
proposed  to  sell  its  ice,  or  give  it  away,  occording  as  the  same  was  desired  for  domestic 
consumption  or  shipment  outside  the  State,  it  being  supposed,  as  indicated  by  the 
executive  anproval  of  the  enactment,  that  the  fact  of  State  ownership  was  not  open  to 
question.  Of  course,  if  in  that  there  was  a  misconception  of  the  law,  the  law  remains 
unchanged,  notwithstanding.  ''An  enactment  of  the  legislature  based  on  an  evident 
misconception  of  what  the  mw  is  will  not  have  the  effect  per  se  of  changing  the  law  so 

as  to  make  it  accord  with  the  misconception.''    (Byrd  v.  State,  57  Miss.,  243,  247.) 
*  *  *  *  «  4>  * 

Obviously,  there  can  be  no  difference  between  public  water  in  a  liquid  condition 
and  in  the  form  of  ice,  or  between  water  and  tlie  land  covered  thereby,  or  the  fish  or 
fowls  which  inhabit  the  same,  or  any  of  the  animals  ferse  naturae,  in  respect  to  sover- 
eign authority  over  the  same.  If  one  may  be  dealt  with  as  the  absolute  propertv'of  the 
State,  the  otfaiers  may  be.  It  follows  that  if  the  legislation  in  question  be  valid,  the  right 
to  take  water  from  navigable  lakes  for  shipments,  though  it  in  no  way  affect  the  char- 
acter thereof  for  other.public  purposes,  and  the  right  to  fish  and  hunt,  may  be  subjects 
of  sale  by  the  State  for  the  mere  purpose  of  adding  to  the  public  revenues;  those  things 
which  have  been  supposed  to  be  public  and  for  the  individual  enjoyment  of  all  without 
restiaiat,  other  than  by  reasonable  police  regulations  to  preserve  their  character  in  that 
regard,  things  above  sovereign  authority  to  barter  in  as  in  ancient  systems  entirely 
foreign  to  ours,  will  cease  to  have  that  character,  in  fact,  and  our  notions  in  regard 
thereto  will  have  to  be  readjusted  to  the  newly  established  condition — that  which 
regards  the  State,  not  as  a  mere  tnistee  for  the  whole  people,  of  the  subjects  we  have 
mentioned,  but  as  the  absolute  owner  thereof,  with  power  to  deal  therewith  as  a  private 

person  mieht  if  he  were  such  owner. 

'^•«  ♦  ♦  •  •  • 
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We  have  by  no  means  exhausted  the  decisions  of  the  courts  on  the  subject,  but  it 
seems  useless  to  add  more  since  there  are  no  contrary  decisions.  We  are  safe  in  saying 
that  no  court  has  more  definitely  declared  that  the  interest  of  the  State  in  its  navigable 
waters  and  the  lands  under  them,  and  all  the  incidents  thereof,  are  purely  of  a  trust 
character,  the  beneficiaries,  on  a  plane  of  perfect  equality,  being  the  whole  people  of 
the  State,  than  this  court  has  done  in  recent  years.  In  doine  that,  it  is  believed, 
the  people  have  been  rescued  from  all  dangers  of  losing  any  of  those  common  rights 
by  tJie  mvasion  thereof  by  claims  of  private  owners,  if  such  dangers  ever  existed. 
Tnat  judicial  service  would  be  of  little  value  if  mere  State  ownership  for  the  preserva- 
tion of  the  common  rights  were  so  perverted  as  to  support  a  claim  of  State  ownership 
in  hostility  to  such  rights,  a  principle  which,  in  the  possibilities  of  its  development, 
might  leacl  to  a  serious  impairment,  if  not  utter  ruin,  of  a  most  important  trust.  Such 
a  conservation  would  be  a  very  demoralizing  example  of  how  the  subject  of  a  trust 
may  be  converted  to  the  private  benefit  of  the  trustee. 

The  State  has  no  such  interest  in  the  beds  of  navigable  lakes  that  it  can  treat  the 
same  as  a  subject  for  bargain  and  sale  or  grant  the  same  away  to  private  owners  under 
the  guise  of  police  power  or  otherwise;  that  it  is  a  mere  trustee  of  the  title  thereto, 
under  a  trust  created  before  the  State  was  formed,  to  which  it  was  appointed  as  trustee 
by  its  admission  into  the  Union;  that  it  has  no  active  duty  to  perform  in  teepect  to 
the  matter,  or  power  over  the  same,  except  that  of  mere  regumtion  to  preserve  the 
common  right  of  all;  that  its  power  over  tne  res  is  limited  by  the  original  purpose  of 
the  trust;  that  it  is,  in  effect,  a  mere  trustee  of  an  express  trust,  a  trustee  with  duties 
definitely  defined.  Those  principles  are  too  firmly  established  to  admit,  at  Uiis  late 
day,  of  bein^  seriously  questioned.  It  seems  clear  that  if  the  State  can  not  sell  the 
bed  of  a  navigable  lake,  it  can  not  sell  the  waters  thereof,  or  the  fish  therein,  or  the 
fowls  that  resort  to  its  surface,  or  the  ice  that  forms  thereon.  The  rules  that  limit  its 
right  as  to  one  of  those  matters  limit  its  power  as  to  all. 

So  the  rights  of  the  Federal  Government  in  highway  streams 
are  only  those  of  a  trustee  of  an  express  trust — to  regmate  commerce. 
The  Wisconsin  court  continues: 

The  State  can  no  more  appropriate  to  itself  the  ice  formed  u])on  its  navigable  lakes, 
or  other  navi|^ble  waters,  tnan  one  person  can  rightly  appropriate  the  property  of  his 
neighbor  agamst  the  latter's  will,  and  pass  that  title  by  bargain  and  sale,  or  otherwise, 
to  the  third  person .  Since  the  whole  beneficial  use  of  navigable  lakes  is  unchangeably 
vested  in  the  people,  every  one  within  the  State  having  the  right  to  enjoy  the  same 
so  long  as  he  does  not  invade  the  like  r^ht  of  another,  without  any  intenerence  by 
claim  of  paramoimt  right  to  the  subject  thereof,  any  law  invading  that  individual 
possession  is,  in  effect,  an  invasion  of  the  right  to  liberty  and  property  without  due 
process  of  law,  contrary  to  said  fourteenth  amendment.  Any  sucn  invasion  for  the 
purpose  of  adding  to  the  public  revenues,  exacting  from  a  person,  for  the  benefit  of 
the  State,  compensation  for  the  enjoyment  of  a  right  which  belongs  to  him  and  which 
he  has  a  ri^ht  to  enjoy  without  paying  therefor,  violates  section  13,  Article  I,  of  the 
State  constitution,  prohibiting  the  taking  of  private  property  for  public  use  witJiout 
just  compensation.    (Rossmiller  v.  State,  114  Wis.,  169.) 

In  this  Wisconsin  case,  the  attempt  was  by  the  State,  the  mere 
sovereign  holder  in  trust  for  the  purpose  of  regulating  for  the  general 
public  benefit,  to  extend  its  autnonty  of  mere  regulation  to  making 
a  prohibitive  restriction  against,  and  levying  tribute  to  itself  out  or, 
the  exercise  of  the  private  right  for  whose  benefit  it  was  trustee. 
Much  less,  then,  could  the  Federal  Government,  as  trustee,  holding 
in  its  sovereign  capacity  the  power  to  regulate  highway  streams  for 
one  specific  public  purpose,  extend  that  power  so  as  to  invade  the 
private  property  rights  of  riparians  who  are  not  beneficiaries  of  the 
trust,  but  who  have  proprietary  rights  of  user  so  far*  as  not  incon- 
sistent with  the  actual  use  by  the  public  for  the  specific  purpose,  to 
protect  which,  alone,  the  sovereign  power  in  trust  was  reserved.  It 
can  not  impose  arbitrary  or  pronibitive  restrictions  or  burdens  on 
the  riparian  nor  exact  revenues  from  the  proceeds  of  his  beneficial 
use.     To  do  so  is  to  assert  a  proprietary  interest  which  does  not 
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belong  to  it,  while  at  the  same  time  it  invades  the  property  right  of 
the  riparian. 

This  wide  difference  between  the  mere  power  of  the  sovereign,  as  sov- 
ereign^ to  regulate  navigation  in  highway  streams  and  the  right  of 
the  sovereign  as  proprietor  to  assert  proprietary  interest  in  the  beds 
and  waters  themselves,  has  been  too  much  overlooked.  Some 
instances  follow: 

(1)  The  Dam  Act  of  June  23,  1910. 

The  act  of  Congress  of  June  21,  1906,  to  regulate  the  construction 
of  dams  in  navigable  rivers,  was  amended  in  1910.  This  1910  act 
contains  the  following  provisions: 

That  in  approving  the  plans,  '^such  conditions  and  stipulations 
may  be  imposed  as  the  Chief  of  Engineers  and  the  Secretary  of  War 
may  deem  necessary  to  protect  the  present  and  future  interests  of 
the  United  States."  These  words  **mterests  of  the  Upited  States" 
can  not  of  course  enlarge  the  authority,  which  is  limited  to  naviga- 
tion purposes,  to  any  other  general  or  special  interest.  The  act  then 
specifies  certain  classes  of  conditions  ana  restrictions  as  those  included 
in  the  general  power  given  to  the  Chief  of  Engineers  and  the  Secretary 
of  War,  for  instance: 

That  the  dam  owner  nhall  construct  such  locks  and  other  structures  in  connection 
with  his  dam  "as  may  be  necessary  in  the  interests  of  navigation." 

That  whenever  the  Congress  shall  authorize  locks  and  other  structures  for  naviga- 
tion purposes,  the  owner  shall  convey  to  the  United  States  the  title  to  such  land  as 
shall  be  required,  and  shall  grant  the  use  of  water  power  sufficient  to  operate  the 
locks  and  structures  built  by  Sbe  Government. 

Then,  adding  to  the  provisions  Of  the  1906  act,  it  was  provided: 

"That  in  acting  upon  flaid  plans  as  aforesaid,  the  Chiet  of  Engineers  and  the  Secre- 
tary of  War  shall  consider  the  bearing  of  said  structure  upon  a  comprehensive  plan 
for  the  improvement  of  the  waterwav  over  which  it  is  to  be  constructed  with  a  view 
to  the  promotion  of  its  na viable  quality  and  for  the  full  development  of  water  power; 
and,  as  a  part  of  the  conditions  and  stipulations  imposed  by  tnem,  shall  provide  for 
improving  and  developing  navigation,  and  fix  such  chaige  or  chajrges  for  the  privilege 
^nted  as  may  be  sufficient  to  restore  conditions  with  respect  to  navigability  as  exist- 
ing at  the  time  such  privilege  be  granted  or  reimburse  the  United  States  for  doing  the 
same,  and  for  such  additional  or  further  expense  as  may  be  incurred  by  the  United 
States  with  reference  to  such  project,  including  the  cost  of  any  investigations  neces- 
sary for  approval  of  plans  and  of  such  supervision  of  construction  as  may  be  nec^ 
essary  in  the  interests  of  the  United  States:  Provided^  further^  That  the  Chief  of  Engi- 
neen  and  the  Secretary  of  War  are  hereby  authorized  and  directed  to  fix  and  collect 
just  and  proper  chaj^  or  chai]^e8  for  the  privilege  granted  to  all  dams  authorized  and 
constructed  under  the  provisions  of  this  act  whicn  shall  receive  any  direct  benefit 
from  the  construction,  operation,  and  maintenance  by  the  United  states  of  storage 
reservoiis  at  the  headwaters  of  anv  navigable  streams,  or  from  the  acquisition,  holding, 
and  maintenance  of  any  forested  watersheds,  or  lands  located  by  the  United  States 
at  the  headwaters  of  any  navigable  stream,  wherever  such  shall  oe,  for  the  develop- 
ment, improvement,  or  preservation  of  navigation  in  such  streams  in  which  suob 
dams  may  be  constructed." 

There  is  also  a  proviso  for  the  condemnation  of  the  dam  and  works  in  case  the 
license  shall  be  revoked,  and  a  provision  for  the  termination  of  the  license  in  50  years, 
this  time  limitation  not  being  applicable  to  any  dam  heretofore  authorized  by  the 
United  States  or  by  any  State.     (Act  of  June  23,  1910,  36  Stat.  L.,  593,  594r^95.) 

Under  the  law  as  to  limitation  of  Federal  control,  already  shown, 
it  is  manifest  that  the  above  statute  goes  not  only  to,  but  in  many 
respects  beyond,  the  limits  for  which  there  is  any  basis  of  authority 
in  law. 

It  has  been  shown  that  the  riparian  dam  owner  is  entitled  to  all 
the  beneficial  use,  including  all  rcTenue,  from  the  water  power,  not 
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only  to  the  extent  that  his  use  is  consistent  with  navigation,  so  far 
as  physical  structures  are  concerned,  but  also  for  the  entireperiod  of 
time  up  to  and  until  his  structure  shall  be  necessarily  affected  by 
actual  navigation  improvement.  Consequently,  if  any  changes  are 
required  in  nis  dam,  he  can  not  rightfully  be  compelled  to  bear  the 
burden  of  the  expense,  except  so  far  as,  and  until,  such  expense  is 
made  necessary  by  reason  of  his  structures. 

Nevertheless,  regardless  of  the  fact  that  his  water-power  dam  is  an 
assistance  to  natural  facilities  for  navigation  and  is  to  be  utilized  by 
the  Government  as  such  assistance,  he  is  compelled,  at  his  own  expense, 
to  construct  locks  and  to  furnish  power  to  operate  them,  if  the 
water-power  dam  had  not  been  constructed,  the  entire  expense  of 
dam,  locks,  and  operation  would  be  upon  the  Government.  But  by 
this  statute  the  very  fact  that  the  riparian  owner  has  exercised  his 
riparian  rights  by  building  the  dam  is  made  the  basis  of  imposing  an 
extra  charge  or  expense  for  the  benefit  of  navigation  beyond  the  extra 
navigation  facihties  afforded  by  his  dam.  Such  an  exaction  imposes 
a  contribution  upon  the  riparian  owner  out  of  his  private  riparian 
rights  beyond  the  necessary  expense  or  damage  which  is  incidental  to 
his  merely  yielding  his  rights  and  advantages  to  the  actual  necessities 
of  navigation. 

The  same  is  true  of  the  provision  that  locks  should  be  made  at  the 
expense  of  the  dam  owner  at  any  time  afterwards,  if,  in  connection 
with  other  improvements,  such  locks  become  necessary  for  navigation 
purposes. 

Still  more  confiscatory  are  the  terms  of  the  provisions  above  quoted 
for  the  imposition  of  a  money  charge  to  be  paid  by  the  dam  owner. 
The  iUegality  of  this  charge  is  attempted  to  be  circumvented  by  the 
provision,  in  terms,  that  uxe  charge  is  to  reimburse  the  Government 
for  restoring  the  natural  condition  of  the  river  when  such  restoration 
shall  be  deemed  necessary  for  navigation  purposes.  Such  charge  is 
really  intended  to  be  imposed,  independent  of  the  practicability  or 
probabiUty  of  navigation  at  the  point  in  question.  Moreover,  it  is 
miposed  in  advance  of  a  mere  tneoretical  and  perhaps  impossible 
navigation  use. 

At  most  points  upon  a  navigable  stream  where  power  dams  are 
created,  "the  point  of  navigability"  to  which,  under  his  riparian 
rijght,  tne  riparian  owner  may  construct  and  maintain  structures  for 
his  own  beneficial  use,  independent  of  navigation,  does  not  exist.  In 
such  cases  he  may,  of  course,  under  his  riparian  right  and  without 
regard  to  navigation,  maintain  structures  to  the  center  of  the  stream 
and  have  and  obtain  all  the  beneficial  use,  including  revenue,  from 
such  structures,  and  continue  in  the  possession  of  such  benefits  until 
they  are  necessarily  modified  by  actual  navigation  improvement. 
Here,  too,  the  riparian  owner  is  made  to  contribute  to  tne  Govern- 
ment out  of  the  benefits  which  he  is  entitled  to  retain. 

Of  the  same  character  is  the  further  provision  that  the  riparian 
owner,  whoseplant  is  situated  below  reservoirs  maintained  and  oper- 
ated by  the  Government  for  navigation  purposes,  shall  contribute  to 
ike  expense  of  such  reservoirs  and  their  operation,  by  submitting  to 
a  charge,  to  be  paid  out  of  his  revenues.  Tne  right  of  the  Government 
to  construct  and  operate  headwater  reservoirs  lor  navigation  can  not 
be  disputed,  but  these  are  not  required,  nor  is  the  expense  of  construe- 
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tion  and  maintenance  increased,  by  reason  of  the  power  dam  below; 
neither  is  their  efficiency  decreased  or  affected  by  the  power  dam. 
The  construction  and  operation  of  the  power  dam  is  in  no  degree 
''inconsistent''  with  the  exercise  of  this  public  right  for  navigation 
purposes,  whereas,  as  we  have  seen,  it  is  up  to  the  limit  of  the 
public  rights  that  the  private  rights  and  beneficial  use  belong  to  the 
riparian.  It  is  a  mere  incident  if  the  water  power  is  improved  by 
such  reservoirs,  but  the  water-power  development  is  in  no  decree  in 
conflict  therewith.  Here,  again,  is  imposed  a  contribution  wnich  is 
not  warranted  in  law. 

To  the  same  effect  is  the  time  limitation,  and  the  principle  is  the 
same  whether  the  limit  be  five  years  or  fifty  years,  although  not  as 
prohibitive  in  degree. 

The  vice  of  these  limitations  lies  in  the  erroneous  assumption,  upon 
which  they  are  founded — that  the  Federal  Government  has  an  interest 
in,  that  it  has  or  controls  the  beneficial  use  of  water  powers  as  such, 
because  thev  are  located  on  streams  which  are  amons  the  class  of 
highways  or  commerce,  and  that  such  interest  extend  beyond  the 
limits  of  a  power  purely  regulative  of  commercial  navigation. 

Such  provisions  disregard  the  property  rights  of  the  riparian  owner 
and  the  well-fixed  rule  tnat,  so  far  as  not  inconsistent,  and  so  long  as 
not  inconsistent,  with  the  actual  needs  of  navigation,  he  has,  as  riparian 
owner,  a  property  right  to  every  element  of  beneficial  use  in  the  beds 
and  waters  of  the  stream,  as  appurtenant  to  his  riparian  land,  and 
not  only  that,  but  to  all  the  beneficial  use  and  to  all  the  advantages, 
benefits,  and  revenues  therefrom. 

(2)  Federal  Restrictions  upon  the  Niagara  Falls  Power. 

From  what  has  been  shown,  it  is  clear  that  the  State  of  New  York 
holds  the  fee  of  the  Niagara  JRiver  and  of  the  St.  Lawrence  River, 
from  the  New  York  shore  to  the  international  boundary  line,  which 
is  the  center  of  the  river;  however,  with  no  proprietary  interest,  but 
only  as  sovereign  in  trust  for  the  specific  purpose  of  navigation. 
Even  if  there  are  any  other  public  uses,  except  navigation,  for  which 
there  is  a  sovereign  holding  m  trust,  such  holding  is  by  the  State.  It 
is  also  clear  that  the  ripanan  owner,  not  only  by  the  Federal  law  and 
decisions  but  also  by  tne  State  law  and  decisions,  owns  the  riparian 
rights,  including  all  beneficial  use  of  the  water  power,  with  the  right 
to  use  the  bed  in  the  development  and  operation  of  such  water 
power.  Further,  that  these  rights  of  the  State  and  of  the  riparian 
owner  are  subject  only  to  the  limited  Federal  power  of  regulation  for 
navigation. 

Nevertheless,  after  certain  riparian  owners,  in  the  exercise  of  their 
riparian  rights,  confirmed  hy  the  legislature  of  the  State  of  New 
York,  had  made  \aTgft  expenditures  in  tne  development  of  water-power 
plants  at  Niagara  Falls  with  a  total  capacity  of  20.000  cubic  feet  per 
seconl  of  water,  and  requiring  the  operation  at  full  capacity  in  order 
to  obtain  the  most  economical  and  beneficial  use,  Congress  in  1906 
arbitrarily  limited  the  quantity  to  be  used  to  25  per  cent  less  than 
capacity.     (Act  of  June  29,  1906,  34  Stats,  at  Large  626.) 

More  than  that,  Congress  has  since,  in  terms,  kept  the  same  restric- 
tion, although  in  1909-10  a  treaty  was  made  with  Great  Britain  by 
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which  the  United  States  reserved  the  right  to  permit  the  use  of  a  total 
of  20,000  cubic  feet  per  second. 

Treaty  between  United  States  and  Great  Britain  in  regard  to  the  boundary  waters 
between  United  States  and  Canada,  signed  January  11,  1909,  proclaimed  May  13, 
1910.     (Treaty  Series,  No.  548.) 

This  treaty  was  made  for  the  express  purpose  of  limiting  the  diver- 
sion of  water  from  Niagara  River,  '*so  that  the  level  of  Lake  Erie  and 
the  flow  of  the  stream  shall  not  be  appreciably  affected."     (Art.  V.) 

The  same  treaty  recognized  the  equities,  if  not  the  legal  rights,  of 
the  riparian  owners  who  had  made  investments  prior  thereto  upon 
the  strength  of  their  riparian  rights  and  grants  from  the  State, 
expressing  '  *  the  desire  of  both  parties  to  accomplish  this  object  with 
the  least  possible  injury  to  investments  which  have  already  been  made 
in  the  construction  of  power  plants  on  the  United  States  side  of  the 
river,"  etc.     (Art.  V.) 

The  most  careful  scientific  observations  which  could  be  made 
showed  that  the  effect  of  operating  the  power  plants  at  full  capacity 
upon  the  levels  of  Lake  Efrie  and  the  Niagara  River  would  at  most 
only  lower  such  levels  a  fraction  of  an  inch,  and  that  such  levels  would 
not  ''appreciably"  be  affected.  The  river  is  admittedly  not  actually 
navigable  and  can  never  be  actually  navigable  at  the  points  in  ques- 
tion. It  is  thus  demonstrated  that  no  interest  of  or  connected  with 
navigation,  either  directly  or  indirectly,  would  be  affected. 

The  real  and  only  avowed  object  of  the  act  of  June  29,  1906,  and 
the  only  object  of  the  terms  of  the  treaty  of  1910,  so  far  as  the  Niagara 
River  is  concerned,  was  not  to  protect  commerce  or  navigation,  either 
directly  or  indirectly,  but  to  prevent  interference  with  the  ''scenic 
grandeur  of  Niagara  Falls." 

The  title  of  the  act  states  that  the  control  and  regulation  contem- 
plated are  "for  the  preservation  of  Niagara  Falls.  But  the  Falls 
are  not  only  unnavigable,  but  are  an  insurmountable  obstacle  to  the 
navigation  of  the  river. 

Furthermore,  the  act  authorizes  restrictions  to  be  made  by  the 
Secretary  of  War  to  prevent  interference  with  "  the  scenic  grandeur 
of  Niagara  Falls"  (sec.  2). 

Agam,  this  act  authorizes  a  treaty  with  Great  Britain,  the  sole 
object  of  such  treaty  being  stated  as  'for  such  regulation  and  control 
of  the  waters  of  Niagara  Kiver  and  its  tributaries  as  will  preserve  the 
scenic  grandeur  of  Niagara  Falls  and  of  the  rapids  in  said  river" 
(sec.  4).  ^ 

The  treaty  was  authorized  only  for  that  purpose;  and  while  it 
contains  provisions  relating  to  other  boundary  waters  with  a  view  to 
protecting  navigation,  the  provisions  as  to  Niagara  Falls  are  based 
upon  the  fact  that  "the  high  contracting  parties  agree  that  it  is 
expedient  to  limit  the  diversion  of  water,"  etc. 

It  is  thus  manifest  that  the  sole  object  of  the  act  of  June  29,  1906, 
and  of  the  treaty  of  1910,  with  reference  to  Niagara  Falls,  was  to 
protect  "scenic  grandeur." 

Under  the  law  of  water  rights  and  water  powers,  as  above  shown, 
there  was  no  basis  whatever  for  the  interference  of  Federal  authority. 
If  there  were  any  legal  basis  for  the  exercise  of  Federal  control  on  the 

Sound  of  protecting  "scenic  grandeur,"  then  Congress  would  have 
e  authority  to  prevent  water  power  development  on  any  stream  in 
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the  United  States^  whether  navigable  or  unnavigable;  for  every 
waterfall  has,  proportionate  to  its  location  and  size,  the  quality  of 
adding  scenic  beauty  to  the  landscape  view.  It  is,  of  course,  within, 
the  i)Ower  of  the  Federal  Grovenunent  or  that  of  a  State  to  acquire 
the  riparian  land  and  thereby  the  waterfall  and  to  preserve  the  same, 
alone  or  in  connection  with  a  public  park,  for  the  purpose  of  pleasing 
the  sense  of  beauty;  but  there  can  be  no  authority  for  regulation 
based  alone  upon  the  power  to  preserve  scenic  fcieautv.  Indeed, 
under  our  law  of  property,  flowing  streams  were  intended  for  the  use 
of  man,  and  these  rights  of  use  vary  in  extent  and  nature  as  the 
natural  features  appurtenant  to  the  land  vaiy,  and  the  right  of  their 
enjoyment  goes  witn  the  land. 

If  there  were  any  sovereign  right  of  control  to  protect  "scenic 
grandeur,"  it  is  a  right  which  has  not  been  reserved  to  and  does- 
not  belong  to  the  Federal  Government,  but  entirely  to  the  State  of 
New  York.  It  has  been  shown,  however,  that  no  means  of  observa- 
tion could  detect  any  appreciable  difference  in  the  appearance  of  the 
falls  occasioned  by  such  use  of  the  water  for  power.  In  any  event, 
the  rule  de  minimis  would  apply.  There  would  be  no  ground  even 
for  State  interference,  assummg  that  the  State  had  the  power.  It  ia 
sufficient  to  note,  however,  that  the  Federal  Government  had  na 
authoritv  to  make  or  enforce  the  restrictions  attempted.  They  were 
unlawful,  not  only  for  lack  of  authority,  but  for  the  more  important 
reason  that  at  the  same  time  they  had  the  effect  arbitrarily  to  deprive 
the  riparian. owner  of  a  part  of  his  beneficial  use,  which  the  law  of 
property  rights  gave  to  him  and  which  rights  had  been  confirmed  as 
property  rights,  not  only  by  the  legislature,  but  by  the  courts  of  New 
Yore  (Feople  ex  rel.  Niagara  Co.  v.  Smith,  supra).  The  restriction 
by  Congress  under  the  act  of  1906  to  an  amount  25  per  cent  below 
capacity  is  therefore  void. 

It  happens  that  the  amount  provided  for  by  the  treaty  of  1910  is* 
the  same  as  the  total  capacity  or  established  water-power  plants;  but 
if  either  riparian  owners  hereafter  exercising  their  riparian  rights,  or 
present  riparian  owners  of  established  plants,  shall  wish  to  develop 
and  use  beyond  the  amount  Umited  by  the  treaty,  especially  if  per- 
missicm  for  such  further  use  is  made  by  the  State  of  New  x ork,  the 
limitations  of  the  treaty  can  not  necessarily  limit  an  increased  use. 
It  being  established  that  the  use  and  the  right  of  use  is  a  private 
property  right,  and  that  the  restrictions  involved  are  not  for  the 
purpose  of  or  necessary  for  the  regulation  of  the  stream  for  naviga- 
tion, the  limit  of  Federal  authority  has  been  reached.  Property 
rights  can  no  more  be  taken  away  or  diminished  by  the  Federal  Gov- 
ernment mider  such  treaty  provisions  than  by  the  provisions  of  an 
act  of  Congress. 

This  is  not  to  deny  the  paramount  treaty-making  power  of  the 
Federal  Government,  nor  that,  in  some  instances,  treaty  stipulations- 
entered  into  in  accordance  with  the  constitutional  authority  and 

Kwers  reserved  to  the  Federal  Government,  may  supersede  State 
WB  and  c<Histitutions,  and  even  the  law  of  private  property  rights^ 
But  the  Constitutional  powers  reserved  to  tne  Federal  Government 
with  regard  to  waterways,  which,  as  we  have  seen,  include  inter- 
national boundary  streams,  are  expressly  limited.  It  can  not,  there- 
fore, beyond  the  limits  of  that  reserved  authority,  make  stipulations 
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with  a  foreign  nation  by  which  private  property  rights  are  destroyed, 
and  leave  the  private  property  owner  bound  by  such  stipulations,  or 
at  least  without  leaving  to  him  a  remedy  for  his  injury. 

*'A  treaty y  no  more  than  an  ordinary  statute,  can  arbitrarily  cede  away  any  one 
right  of  a  State  or  of  any  citizen  of  a  State. *'  Treaty  provisions  must  be  made  within 
the  constitutional  powers  of  Congress  over  the  subject  matter.  (License  Gases,  5  How. , 
613;  1  Butler  "Treatymaking  Power  of  United  States/'  p.  402,  note.) 

Moreover,  neither  by  treaty  nor  by  statute  can  such  restrictions  be 
justified  on  the  ground  that  the  waters  in  question  form  an  inter- 
national boundary.  Assuming  that  the  Federal  Government  had 
supervisory  powers  arising  from  the  fact  that  the  stream  is  such 
boundary,  its  powers  would  be  Umited  to  such  restrictions  or  re^la* 
tions  as  are  necessary  to  preserve  the  boundary.  The  real  boundary, 
however,  is  not  the  nver  itself,  but  the  center  of  the  river.  As  a  mat- 
ter of  fact,  the  diminution  of  the  waters  passing  over  the  crest  of  the 
Falls  does  not  in  any  degree  change  the  line  of  the  center  of  the  stream. 
As  shown  above,  the  riparian  rights  are  the  same  upon  international 
boundary  streams  as  upon  other  naviagable  streams.  This  is  shown 
in  the  decision  of  the  Federal  Supreme  Court,  cited  above,  that  the 
riparian  owner  on  the  Sault  Ste.  Marie  holds  a  fee  to  the  middle  of  the 
stream;  and,  further,  that  the  riparian  rights  are  not  affected  or 
diminished  bv  reason  of  the  fact  tnat  the  stream  is  an  international 
boundary.     (United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.,  447.) 

But  under  the  same  real  and  avowed  purpose  of  protecting  "scenic 
grandeur,"  the  act  of  June  29,  1906,  goes  further;  it  restricts  the 
quantity  of  electrical  power  that  may  be  transmitted  from  Canada 
into  the  United  States  to  160,000  horsepower — produced  by  about 
8,000  cubic  feet  of  water  per  second.     (Sec.  2.) 

It  has  been  demonstrated  as  a  fact  that  this  restriction,  and  the 
restriction  placed  on  the  American  side,  cut  down  the  amount 
allowed  to  much  less  than  the  capacity  of  the  plants  wliich  had  been 
established  at  the  time  of  the  act,  and  therefore  occasion  a  substantial 
loss  in  revenue  to  the  riparian  investors,  and  also,  by  preventing  opera- 
tion at  full  capacity,  mcrease  the  development  cost  per  horsepower 
produced. 

More  than  that,  the  amount  permitted  to  be  sold  upon  the  American 
side  is  much  less  than  the  actual  demand  for  power;  and  industrial 
development  in  the  vicinity  of  Niagara  which  would,  otherwise  than 
for  sucn  restrictions,  be  promoted  and  increased,  is  comparatively  at 
a  standstill. 

The  restrictions,  therefore,  are  injurious,  not  only  to  the  riparian 
owner,  but  to  the  general  pubhc,  and  are  inexpedient. 

However,  the  important  fact  here  is  that  tne  restrictions  are  un- 
authorized and  invalid.  We  have  shown  this  as  to  the  restrictions  on 
the  American  side,  but  the  same  objections,  and  others,  apply  to  the 
restrictions  upon  transmission  from  the  Canadian  side. 

The  only  authority  there  can  be  for  such  Federal  restriction  is  the 

{)ower  to  regulate  commerce.  The  restriction,  however,  is  not  a  regu- 
ation  of  commerce,  but  a  prohibition.  It  prohibits  the  supply  of  a 
product  to  a  market  in  which  there  is  a  ready  demand.  The  demand, 
moreover,  is  one  created  by  pubUc  needs,  the  fulfilment  of  which 
would  bring  great  public  advantage. 
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Even  if  the  diversion  prevented  would,  in  fact,  make  any  appre- 
ciable difference  in  the  '^scenic  grandeur"  of  the  Falls,  that  is  a  mat- 
ter which,  as  we  have  said,  is  not  within  Federal  authority. 

It  is  a  self-answered  proposition  to  assert  that  the  object  of  pre- 
serving "scenic  grandeur"  is  an  object  within  the  power  of  regulating 
commerce.  The  assertion  of  such  power  is  directly  contrary  to  the 
principles  laid  down  in  the  cases  above  cited.  It  l^as  not  "substan- 
tial relation  to  the  public  objects  which  the  Government  may  legally 
accomplish."  It  is  outside  those  objects,  and  is  tnerefore  "arbitrary 
and  unreasonable  and  beyond  the  necessities  of  the  case."  (200 
U.  S.,  561,  supra.)  It  is  not  "in  the  interest  of  some  substantial 
right,"  given  to  the  Federal  Government  by  the  Constitution,  "  which 
is  affected  by  the  exercise  of  the  right  of  the  relator  (the  rij)  rian 
owner)  to  the  use  of  the  waters  of  the  river."  (Niagara  Falls  case, 
70  Anp.  Div.,  543;  affd,  175  N.  Y.,  469.) 

Inaeed,  the  restriction  as  to  transmission  from  the  Canadian  side, 
by  being  continued  since  the  treaty  of  1910,  is  still  more  unreasonable 
and  invalid.  That  treaty  limits  the  total  amount  of  water  to  be  used 
for  power  on  the  Canadian  side  to  36,000  cubic  feet  per  second,  and 
on  tne  American  side  to  20,000  cubic  feet  per  second.  On  the  Cana- 
dian side  the  total  amount  permitted  by  the  treaty  is  not  diminished; 
on  the  American  side  the  treaty  amount  is  diminished  about  25  per 
cent. 

Assuming  all  the  provisions,  both  treaty  and  of  the  act  of  June  29, 
1906,  to  be  valid,  this  restriction  against  transmission  from  the  Cana- 
dian side  has  no  effect  in  diminishing  the  total  amount  diverted  at 
the  Falls,  whether  such  diversion  be  for  one  object  or  another.  It 
has  the  effect  only  of  stimulating  industrial  aevelopment  on  the 
Canadian  side  and  of  retarding  industrial  development  on  the  Ameri- 
can ^de.  This  restriction  amounts,  in  short,  to  a  substantial  subsidy 
to  investors  in  Canada  at  the  expense  of  the  American  investors. 

And  yet  this  arbitrary,  uncommercial,  and  unwise  restriction  is 
claimed  to  be  founded  on  the  Federal  authority  to  '* regulate"  com- 
merce. It  is  simply  an  instance  of  legislative  suicide,  incited  by  a 
mistaken  sentiment  for  '^scenic  grandeur."  It  may  be  picturesque, 
but  it  is  neither  lawful  nor  expement. 

[As  to  the  facts  and  law  with  reference  to  legislation  to  preserve 
the  '^ scenic  mmdeur"  of  Niagara  Falls,  see  the  following  documents: 
Report  of  Hearings  before  House  Committee  on  Foreign  Affairs, 
January  16,  1912,  and  following  days,  on  House  bills  ''to  give  effect 
to  the  nfth  article  of  the  treaty  oetween  the  United  States  and  Great 
Britain,  signed  January  11,  1909;"  also  report  of  hearings  before 
House  Committee  on  Rivers  and  Harbors,  January,  1911,  same  sub- 

gct;  also  Report  of  Hearings  before  House  Committee  on  Rivers  and 
arbors,  Apnl,  1906,  on  Burton  Act;  also  Report  on  **  Water  Powers 
of  Canada,  *  published  by  Commission  of  Conservation  of  Canada, 
September,  191 L] 

It  is  apparent  from  the  foregoing  that  Federal  legislation  affecting 
private  water  powers  upon  navigable  streams  has  already,  in  many 
instances,  gone  beyond  the  legal  and  proper  limits  of  Federal  author- 
ity. It  remains  only  to  call  attention  to  some  considerations,  on  the 
ground  of  policy,  which  should  influence  future  legislation  on  this 
subject. 
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V.  The  Question  of  Policy. 

From  what  has  abeady  been  shown  the  general  policy  which  should 
be  pursued  by  the  Federal  Government  is  apparent,  and  the  following 
suggestions  as  to  such  policy  would  seem  to  lollow  as  a  rule  of  law: 

1.  The  right  of  the  riparian  owner  to  all  the  beneficial  use  of  the 
water  powers  appurtenant  to  his  land  is  subject  only  to  the  limited 
power  of  the  Federal  Government  to  rebate  the  stream  for  naviga- 
tion purposes.  Such  powers  of  regulation  can  not  be  exercised  as 
against  tne  riparian  right  except  to  the  extent  and  for  the  time  that 
the  necessities  arising  from  actual  improvements  for  navigation  re- 
quire that  the  riparian  right  of  user  should  yield. 

2.  The  obligation  upon  the  riparian  owner  that  his  user  shall  yield 
to  necessary  improvements  for  navigation  does  not  include  the  obli- 
gation that  he  snail  contribute  out  of  the  benefits  of  his  right  of  user 
to  the  expenses  which  it  is  incumbent  upon  the  Government  itself  to 
bear  for  navigation  improvements. 

3.  The  power  of  the  Groyemment  is  a  restricted  one,  and  for  a 
restricted  purpose.  Its  limitations  may  be  and  are  clearly  defined. 
Such  power  or  authority  of  the  Government  does  not  arise  from,  nor 
give  to  it,  either  as  sovereign  or  proprietor,  any  right  to  the  bene- 
ficial use  of  the  water  powers.  It  does  not,  directly  or  indirectly, 
hold  or  have  any  interest  in  the  water  power,  or  in  any  of  the  advan- 
tages, financial  or  otherwise,  accruing  from  the  beneficial  use  thereof. 

4.  The  property  right  of  the  riparian  owner  is  clearly  defined. 
Therefore,  legislation  should  be  framed  with  a  view  to  protecting 
that  private  right  rather  than  infringing  upon  it.  Much  less  should 
the  Government  attempt  to  legislate  to  itself,  or  to  a  State,  or  to  the 
public,  any  advantage  or  benefit  arising  from  the  use  of  such  water 
power.  There  is  no  foundation  in  law  for  the  making  of  restrictions 
or  prohibitive  conditions,  or  the  levying  of  tributes  or  charges  for  a 
privil^e  or  license  to  a  riparian  owner  to  develop,  operate,  and  enjoy 
the  advantage  of  his  water  power. 

5.  Federal  control  of  water  power  is  expressly  limited  to  the  sov- 
ereign power  of  control  for  the  specific  purpose  of  navigation,  and 
is  limited  to  the  reasonable  necessities  of  sucn  navigation.  All  other 
powers  of  control,  including  aU  proprietary  rights  in  the  beneficial 
use  of  the  water  powers,  have  passea  to  the  States;  and  the  States, 
by  adjudications  which  are  final  on  this  subject,  have  confirmed  on 
the  riparian  owner  all  proprietary  rights. 

6.  The  Government,  for  the  purpose  of  exercising  its  power  of 
regulation  of  commerce,  is  protected  at  all  times  by  the  law  of  prop- 
erty rights,  that  the  riparian  owner's  right  of  user  of  the  bea  and 
stream  for  water  power  is  subject  to  yield  to  the  necessities  of  navi- 
gation. 

Ijegislation  should  be  carefully  framed  with  a  view  to  protecting 
and  confirming  the  riparian  right,  and  so  as  to  avoid  any  invasion, 
direct  or  indirect,  of  the  private  property  right  of  the  riparian  to  make 
investments,  and  in  investments  already  made. 

There  is  a  disposition  and  an  avowed  purpose  in  some  quarters 
to  urge  the  enforcement  of  legislative  restrictions,  conditional  pro- 
hibitions, tolls,  and  charges,  against  the  riparian  owner,  with  a  view 
to  appropriating  to  the  Government  or  the  State  that  which  really 
is  revenue,  or,  m  other  words,  a  beneficial  advantage  from  the  use 
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of  water  power.  VHiile  this  manifestly  would  be  illegal  if  done 
directly,  taere  is  a  disposition  to  accomplish  the  result  indirectly  by 
legislation  enacted  and  enforced  under  the  guise  of  navigation  regula- 
tion. The  attempt  is,  in  substance,  one  to  dispossess  the  riparian 
owner  from  certam  rights  and  privileges,  which,  by  his  unqualified 
patents,  passed  to  him,  and  no  right  to  which  was,  impliedly  or 
otherwise,  reserved  either  to  the  Federal  or  State  Government  or  to 
the  public  at  large.  The  tendency  is  to  disregard  the  sanctity  of 
private  property.  With  reference  to  such  tendency,  in  the  matters 
now  under  consideration,  I  wish  to  call  attention  to  certain  authori- 
ties. 

It  is  often  urged,  and  urged  with  respect  to  State  and  National 
legislation  in  regard  to  water  power,  that  it  would  have  been  a  better 
policy  if,  from  the  beginning,  the  Government  had  reserved,  or  if  the 
otates  had  reserved,  some  right  of  direct  interest  in  these  natural 
resources,  which,  admittedly,  has  not  been  done  where  the  riparian 
owner  holds  his  land  under  a  nonrestricted  patent  or  grant.  There- 
fore, it  is  urged  that,  despite  the  fact  that  tne  courts  have  confirmed 
the  right  of  the  riparian  to  all  the  beneficial  use  of  the  water  powers, 
the  Federal  and  State  Governments,  through  their  legislatures,  should 
restrict  that  beneficial  use  to  the  smallest  limits.  It  is  even  urged 
that  the  legal  limits  governing  riparian  property  rights  should  not  be 
observed  necessarily  by  the  express  terms  of  legislative  enactment, 
but  that  the  acts  of  Congress  or  of  the  State  legislatures  should  in 
terms,  either  directly  or  indirectly,  assert  in  the  Federal  Government 
or  in  the  State,  the  ownership  or  right  of  interest  in  such  water  power, 
and  have  such  provisions  enforced  by  the  courts,  so  far  as  possible. 
Or,  if  it  is  not  done  directly,  it  is  urged  that  legislation  should  be  upon 
the  theory  that  such  dinunution  of  the  established  property  right  of 
the  riparian  can  be  accomplished,  with  financial  benefit  to  the  State, 
by  imposing  restrictions,  toUs  and  charges,  etc.,  and  leaving  it  to 
the  court  to  draw  the  line  between  that  which  is  enforceable  against 
the  riparian  owner,  and  that  which  is  not.  This  has  been  the  policy, 
apparently,  of  some  of  the  legislation  urged  upon  Congress.  It  has 
been,  avowedly,  the  policy  of  certain  State  legislation — for  example, 
Wisconsin.  In  the  latter  State,  the  1911  legislature  passed  a  statute 
practically  confiscating  to  the  State  ail  riparian  rights  in  that  State, 
add  at  the  end  of  the  act  it  was  stated,  in  substance,  that  the  legis- 
lature had  gone,  not  only  to  the  limit  of  its  constitutional  right,  but, 
in  many  instances,  prooably  beyond;  and  the  courts  are  asked  to 
save  to  the  State  as  much  as  they  conscientiously  could  under  the 
broad  provisions  which  the  act  contained.  (Chap.  652  Wisconsin 
Session  Law,  1911.). 

[On  January  30,  1912,  the  Wisconsin  Supreme  Court  declared 
the  statistic  last  referred  to  unconstitutional.  I  should  like  to  print 
that  decision  here  in  full  and  commend  it  to  the  careful  attention  of 
all  legislators.  (See  People  ex  rel.  Wausau  St.  Ry.  Co.  v.  Bancroft, 
Atty.  Genl.,  Northwestern  Reporter,  p.  330).] 

But  against  these  tendencies  and  attempts  indirectly  to  confiscate, 
note  what  the  courts  say: 

The  United  States  Supreme  Court  recently  said: 

The  coiirta  ousht  not  to  bear  the  whole  burden  of  saving  i)roperty  from  confiscation, 
though  they  will  not  be  found  wanting  where  the  proof  is  clear.  The  legislatures 
and  subordinate  bodies,  to  whom  the  legislative  power  has  been  delegated,  ought  to 
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do  their  part.  Our  social  system  rests  largel}^  upon  the  sanctity  of  private  property, 
and  that  State  or  community  which  seeks  to  invade  it  will  soon  discover  the  error  m 
the  disaster  which  follows.  'The  slight  gain  to  the  consumer,  which  he  could  obtain 
from  a  reduction  in  the  rates  charged  oy  public-service  corporation,  is  as  nothing 
compared  with  his  share  in  the  ruin  which  would  be  brought  about  by  denving  to 
private  property  its  just  reward,  thus  unsettling  values  and  destroying  conndence. 
(Knoxville  v.  Water  Co.,  212  U.  S.,  1,  18.) 

The  Wisconsin  Supreme  Court  had  already  said: 

Since  the  whole  beneficial  use  of  navigable  lakes  is  unchangeably  vested  in  the 
people,  every  one  within  the  State  having  the  rif^t  to  enjo v  the  same  so  long  u  he 
does  not  invade  the  like  right  of  another,  without  any  interference  by  claim  of  para- 
mount right  to  the  subject  thereof,  any  law  invading  that  individual  poveesion  is,  in 
effect,  an  invasion  of  the  right  to  liberty  and  property  without  due  process  of  law, 
contrary  to  said  fourteenth  amendment.  Any  such  invasion  for  the  purpose  of  adding 
to  the  public  revenues,  exacting  from  a  person  for  the  benefit  of  the  State,  compen- 
sation tor  the  enjoyment  of  a  right  which  belongs  to  him  and  which  he  has  a  right  to 
enjo)r  without  paying  therefor,  violates  sec.  13,  art.  I,  of  the  State  constitution,  pro- 
hibiting the  taking  of  private  property  for  public  use  without  just  compensation. 

It  is  a  matter  of  keen  regret  that  we  are  compelled  to  place  the  stamp  of  judicial 
condemnation  upon  the  work  of  coordinate  branches  of  the  government.  That  is 
true  in  any  case,  out  it  is  especially  true  here,  since  it  turns  to  naught  a  strongly  forti- 
fied supposed  new  discovery  of  a  rich  source  for  adding  to  the  revenues  of  the  State. 
(Rossmiller  v.  State,  114  Wis.,  169,  188.) 

In  another  case  in  Wisconsin  the  State  le^slature  attempted,  by 
statute,  to  forbid  the  riparian  owner  from  placing  structures  in  the 
bed  of  a  navigable  river  which  did  not  interfere  with  navigation,  but 
the  court  declared  the  statute  unconstitutional  and  void,  as  an 
attempt  to  interfere  with  the  property  right  of  the  riparian  owner. 
The  court  said: 

1  can  not  subscribe  to  the  omnipotence  of  a  State  legislature,  or  that  it  is  absolute 
and  without  control,  although  its  authority  should  not  oe  expressly  restrained  by  the 
constitution  or  fundamental  law  of  the  State.  ♦  »  ♦  The  nature  and  ends  of  the 
legislative  power  will  limit  the  exercise  of  it.  *  *  *  There  are  certain  \'ital  prin^ 
ciples  in  our  free  republican  government  which  will  determine  and  overrule  an  appar- 
ent and  flagrant  abuse  of  legislative  power — as  to  authorize  manifest  injustice  by 
positive  law,  or  to  take  away  that  security  of  personal  libertv  or  private  property  for 
the  protection  whereof  the  government  was  established.  An  act  of  the  l^islature 
(for  I  can  not  call  it  a  law)  contrary  to  the  great  first  principles  of  the  social  compact 
can  not  be  considered  a  rightful  exercise  of  legislative  authority.  (Janeeville  v.  Our- 
penter,  77  Wis.,  288,  303.) 

The  Wisconsin  Supreme  Court  in  the  last  case  cites  and  auotes 
the  language  of  the  United  States  Supreme  Court.  Indeed,  the 
words  above  quoted  were  taken  from  the  United  States  Supreme 
CV)urt  decision.     (Calder  v.  Bull,  3  Dall.,  387,  388.) 

In  Michigan  a  similar  attempt  was  made  by  the  legislature,  by  an 
arbitrary  establishment  of  a  dock  line  across  riparian  land,  to  exclude 
the  riparian  owner  from  improving  for  water-power  purposes  a  por- 
tion of  the  river  which  was  not  actually  navigable;  but  tne  court  set 
aside  the  act  as  an  infringement  of  the  private  right,  and  said: 

The  police  jM>wer  of  tho  ItHri^^iaturo  of  this  State  is  not  omnipotent.  It  can  not, 
under  uie  guise  of  roirulation,  destrav  pn>pertv  rights  arbitrarily  and  without  reason. 
(Grand  Rapids  r.  Powers,  89  Mich.,  94,  113.)  " 

Again,  where  the  Xew  York  Legislature  attempted,  under  the  guise 
of  public  regulation  for  public  puqioses,  to  make  restrictions  upon  the 
use  by  the  private  owner,  which  were  not  necessary  to  protect  the 
public  use  of  navigation,  the  New  York  Supreme  Court  said: 

The  legislature,  except  under  tlie  p<iwer  of  eminent  domain,  upon  making  compen- 
sation, ran  interfere  wiili  such  stream  only  for  the  purj>o3e8  of  regulating,  preserving, 
and  protectine  the  public  easement.    Further  than  that,  it  has  no  more  power  over 
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these  fresh-water  streams  than  over  private  property.  It  may  make  laws  for  regulat* 
ine  booms,  dams,  and  bridges  only  so  far  as  is  necessary  to  protect  and  preserve  the 
public  easement,  and  when  it  goes  further,  it  invades  private  rights  protected  under 
the  Constitution.     (Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.,  179,  185.) 

These  restrictions  upon  legislative  action  are  recognized  as  well 
established: 

A  statute  making  it  unlawful  to  drive  piles  or  build  piers,  cribs,  or  other  structures 
in  the  bed  of  a  private  navigable  river  without  regard  to  whether  the  same  obstruct 
navigation  was  held  invalid  as  depriving  the  riparian  owners  of  their  property  with- 
out compensation  and  without  due  process  of  law.  (1  Lewis  on  Emment  Domain, 
70.) 


Any  failure  to  keep  legislation  affecting  private  water  powers 
within  the  constitutional  authority  of  the  Federal  Government  is 
necessarily  followed  by  results  which  are  exceptionally  harmful  and 
which  are  the  concrete  indication  of  a  most  vicious  legislative  ten- 
dencv.  It  indicates  a  disregard  for  the  rights  of  the  States,  as  well  as 
for  the  rights  of  private  property. 

L^islation  aliectingj  water  powers  which,  either  in  terms  or  in 
effect,  exceeds  the  limited  and  specific  purpose  for  which  the  Federal 
Government  has  the  power  to  legislate,  and  which  goes  beyond  the 
exclusively  sovereign  power  of  control  of  the  specific  public  purpose 
of  navigation,  arrogates  to  the  Federal  Government  sovereign  and 
proprietarv  rights,  not  only  of  legislation,  but  of  ownership  and  con- 
trol^ whicn  belong  to  the  State.  It  is  not  only  an  encroachment 
upon  the  rights  and  jurisdiction  of  the  States,  but  it  becomes  also  a 
direct  encroachment  upon,  and  repugnant  to,  State  poUcy,  State 
laws,  and  State  grants,  already  declared  and  enacted  by  such  States 
pursuant  to,  and  within  the  limits  of,  the  authority  and  power  belong- 
mg,  under  the  Constitution,  alone  to  such  States. 

%ut  such  legislation  is  not  only  paternalistic  in  the  extreme.  It 
has  the  effect  also  of  diminishing  or  destroying  the  private  property 
right  of  the  riparian  owner  to  the  beneficial  use  of  the  easements 
legally  belonging  to  his  riparian  land,  a  private  property  right  vested 
by  the  common  law  of  the  State,  which  is  the  final  judge  as  to  the 
limits  of  such  legal  right.  Such  legislation,  therefore,  becomes  con- 
fiscatory. 

The  wise  policy  is  that,  instead  of  stretching  legislation  against  the 
riparian  beyond,  or  even  to,  the  limits  of  legal  and  constitutional 
restraints,  the  Government  should  do  everything  possible  to  encourage 
industrial  development,  and  to  insure  to  investors  in  such  develop- 
ment the  utmost  security.  The  policy  should  be  to  encourage, 
rather  than  to  discourage,  financial  investment,  not  only  in  water 

fowers  already  developed,  but  in  further  development  enterprises. 
'he  Government  should  not  seem,  even  in  terms,  in  any  degree,  to 
assert  a  right  of  control  inconsistent  with  the  known  ana  established 
law  of  property  rights.  Legislation  should  not  be  with  a  view  to 
putting  as  much  burden  as  possible  upon  the  ripaiian  user  of  the 
water  powers,  even  if  such  burden  would  inure  to  the  advantage  of 
the  Government  or  of  the  public.  The  object  of  such  legislation 
should  be  to  protect  the  property  rights  of  the  riparian  to  the  fullest 
extent  consistent  with  the  actual  necessities  of  navigation. 

It  is  evident  that  a  wise  and  considerate  policy,  one  that  takes 
into  consideration  the  law  of  propertv  rights  of  the  riparian,  as  the 
same  have  been  clearly  establisiiea,  will  leave  to  him  all  the  beneficial 
use  of  the  water  powers,  and  for  all  time,  so  far  as  can  be  done  con- 
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sistently  with  a  proper  and  necessary  improvement  of  navigable 
streams  for  commercial  navigation.  It  is  further  evident  that  legis- 
lation can  not  legally  be  based  upon  any  purpose  or  desire  of  the 
Federal  Government  to  accomplish  any  object,  directly  or  indirectly, 
with  regard  to  such  streams,  except  the  one  specined  purpose  of 
navigation,  and  that,  even  for  the  purpose  of  navigation,  the  lawful 
rights  of  the  riparian  to  the  benenci^  use  of  the  bed  and  waters 
should  be  interfered  with  and  damaged  to  the  least  possible  extent 
consistent  with  the  actual  improvements  reasonably  necessary  to 
make  the  stream  navigable  at  the  point  where  such  riparian  use  is 
feasible. 

I  present  the  foregoing  for  the  careful  consideration  of  your  honor- 
able commission. 

Respectfully  submitted. 

Rome  G.  Brown. 

November  28,  1911. 
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Committee  on  Foreign  Affaibs, 

House  of  Repbesentatives, 
Tuesday^  January  16 j  191S — 10.16  a.  m, 

Mr.  WiijLiam  Sulzer,  of  New  York,  chainnan. 

The  Chairman.  We  will  take  up  tor  consideration  this  morning 
the  bills  relating  to  Niagara  Falls,  introduced  by  Mr.  Simmons  ^m 
by  Mr.  Smith  of  New  York.  We  will  hear  from  KepresentativQ  Sim- 
mons.   You  mav  proceed,  Mr.  Simmons. 

Mr.  FiiOOD.  Mr.  Simmons,  what  is  the  number  of  your  bill  ? 

Mr.  Simmons.  H.  R.  7694. 

The  Chairman.  Proceed,  Mr.  Simmons. 

Mr.  Chairman  and  gentlemen  of  the  committee,  the  matter  you  have 
under  consideration  is  of  the  deepest  importance  to  me  for  the  reason 
that  I  not  only  represeiit  the  district  in  which  Niagara  Falls  is  lo- 
cated, but  I  live  in  the  city  of  that  name. 

I  lived  there  before  the  great  electrical  development  was  com- 
menced, and  I  have  therefore  had  the  very  best  of  opportunities  to 
observe  the  conditions  as  they  have  arisen,  and  under  the  circiun- 
stances  feel  that  I  fully  understand  the  existing  situation. 

Prior  to  the  advent  of  the  electrical  development  of  Niagara  Falls 
the  people  who  resided  Ihere  were  engaged  almost  entirely  in  enter- 
taining tourists  who  visited  that  point. 

There  was  a  population  of  about  10,000  people  residing  in  the 
villages  of  Niagara  Falls  and  Suspension  Brioge. 

These  people  had  their  capital  mvested  in  hotels,  stores,  boarding 
hous^,  and  me  like,  and  the  Dusiness  of  entertaining  tourists  was  the 
principal  occupation  of  these  villages. 

These  people  had  a  greater  interest  in  the  Falls  of  the  Niagara 
than  any  other  people  in  the  world ;  in  fact  they  were  the  only  people 
who  had  a  financial  interest  in  the  Falls. 

If  any  movement  had  been  started  (or  even  contemplated)  which 
in  their  opinion  would  have  a  tendency  to  deleteriously  anect  the 
scenic  beauty  of  the  Falls,  and  thereby  lessen  the  tourist  travel  to 
that  place,  these  people  would  have  been  the  first  to  raise  their  voices 
in  opposition,  and,  in  my  judgment,  would  have  had  the  most  equit- 
able right  to  object,  for  Uie  reason  that  they  were  the  only  people 
who  had  vested  interests  in  the  Falls. 

I  am  here  to-day  to  represent  those  people  and  also  25.000  addi- 
tional residents  who  have  made  Niagara  FaDs  their  place  ox  residence 
since  the  be^nning  of  the  power  development ;  and  I  wish  to  say  to 
you  that  if  it  were  possible  to  have  every  one  of  them  appear  before 
this  committee  they  would  frankly  and  unanimously  testify  that  the 
diversion  of  the  waters  of  the  Niagara  Biver  for  power  purposes  has 
not  harmfullv  affected  the  scenic  beauty  of  the  Falls  in  the  remotest 
extent,  and  that  the  tourist  travel  to  the  Falls  has  not  been  lessened 
thereby,  but,  on  the  contrary,  lias  been  increasing. 

»ni-u  1 
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This  is  no  issue,  in  my  judgment,  that  contemplates  doing  a  thing 
isrhich  would  seriously  injure  the  Niagara  Falls,  or  which  would  in 
anyperceptible  way  change  their  scenic  status. 

We  merely  desire  legislation  which  will  permit  the  use  for  indus- 
trial purposes  of  that  portion  of  the  water  of  the  Niagara  Kiver  that 
is  not  necessary  for  scenic  beauty,  and  thus  conserve  the  use  of  such 
water  for  the  benefit,  of  a  great  section  of  our  country  which  is  con- 
tiguous to  the  Falls. 

lliis  is  the  issue — the  only  issue. 

The  question  along  these  lines  has  been  taken  up  by  the  United 
States  Government  and  hj  Great  Britain. 

The  two  countries,  desiring  to  determine  what  proportion  of  the 
water  of  the  Niagara  River  could  be  diverted  for  commercial  uses 
without  impairment  of  the  scenic  side  of  the  proposition,  appointed 
able  representatives. 

The  representatives  of  the  United  States  met  the  representatives 
of  the  Dominion  of  Canada  and  the  question  was  fully  and  carefulW 
eonsidered  to  the  end  that  the  joint  commission  reported  their  find- 
ings, which  were  embodied  in  a  treaty,  which  treaty  has  been  adopted 
by  tne  United  States  and  Great  Britain. 

Mr.  Flood.  When  did  this  power  development  begin  at  Niagara 
Falls  f 

Mr.  Simmons.  About  1895. 

Mr.  Morris  Cohn,  of  Niagara  Falls.  That  is  hardly  correct.  The 
company  that  I  represent  had  a  canal  put  through  in  1878. 

Mr.  Simmons.  1  supposed  he  meant  the  development  on  a  large 
scale. 

Mr.  Flood.  That  is  what  I  meant,  Mr.  Simmons. 

By  the  terms  of  this  treaty  we  were  permitted  to  divert  20,000 
cubic  feet  of  water  per  second  and  Great  Britain  (i.  e.  Canada)  was 
permitted  to  divert  36,000  cubic  feet  per  second. 

We  thought  that  this  division  was  unfair  to  us  in  that  our  pro- 

Eortion  was  only  about  one-half  of  the  amount  allotted  to  Canada, 
ut  nevertheless,  we  are  perfectly  satisfied  with  the  terms  of  the 
treaty  and  all  we  are  now  seeking  to  do  is  to  secure  legislation  which 
will  permit  us  to  take  the  small  additional  amount  of  water  allowed 
us  under  the  treaty. 

Mr.  Flood.  When  was  that  treaty  negotiated  or  concluded! 

A  Member.  1910. 

Mr.  Simmons.  Of  the  20,000  cubic  feet  allowed  us  under  the  treaty, 
permits  have  been  issued  by  the  Secretary  of  War  to  the  amount  ox 
16^00  cubic  feet 

The  Chairman.  The  convention  or  treaty  between  the  United 
States  and  Great  Britain  was  concluded  January  11,  1909. 

Mr.  Simmons.  There  remains  to  us  an  additional  amount  of  4,400 
cubic  feet,  which  we  desire  to  take  to  bring  us  to^  our  maximum. 

Therefore,  in  considering  this  matter,  I  take  it  that  the  question 
involved  is  as  to  whether  or  not  the  4,400  cubic  feet  of  water  could  be 
diverted  without  serious  injury  to  the  Falls. 

Our  country  has  willingly  consented  that  Canada  may  divert  from 
the  Niagara  River,  out  of  the  waters  owned  jointly  by  Great  Britain 
and  the  United  States,  36,000  cubic  feet  per  second ;  and  in  view  of 
this  I  could  not  conceive  it  to  be  the  part  of  wisdom  for  us  to  restrict 
ourselves  to  our  present  diversion  of  only  15,600  cubic  feet  and  deny 
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ourselves  the  advantages  of  the  small  additional  amount  of  4,400 
cubic  feet  which  Canada  (Great  Britain)  has  willingly  consented  we 
may  take. 

Mr.  DiFENDERFER.  How  much  of  the  36,000  feet  do  the  Canadians 
divert  at  this  time? 

Mr.  Simmons.  I  think  I  have  the  figures  here. 

Mr.  DiFENDERFER.  But  they  do  not  use  all  they  are  allowed  to 
under  the  treaty? 

Mr.  Simmons.  Oh,  no. 

A  Mbmber.  How  much  are  we  allowed  under  the  treaty? 

The  Chairman.  Twenty  thousand  cubic  feet. 

Mr.  Simmons.  The  taking  of  this  4,400  cubic  feet  of  water  will  not, 
in  my  opinion,  have  the  slightest  effect  upon  the  eye. 

I  do  not  believe  that  any  man  could  stand  near  the  brink  of  the 
Cataract  and  tell  that  this  amount  of  water  was  being  diverted 
or  not 

In  measurement  there  is  some  slight  effect,  but  to  the  eye  there 
would  positively  be  none. 

The  effect  upon  the  American  Falls  bv  the  diversion  of  4,400  cubic 
feet  of  water  would  be  to  reduce  its  flow  less  than  one-tenth  of  1 
inch ;  the  effect  upon  the  Canadian  Falls  would  be  to  reduce  them  less 
than  1^  inches. 

I  have  looked  upon  the  Falls  under  so  many  different  conditions 
that  I  have  no  hesitancy  in  saying  this  diversion  would  not  be  appre- 
ciable to  the  eye  in  the  least  extent. 

If  legislation  was  proposed  here  which  was  seeking  a  diversion 
of  the  water  of  the  Niagara  Eiver  to  the  extent  that  it  would  impair 
the  scenic  beauty  of  the  Falls,  the  people  I  represent  would  be  the 
first  to  raise  their  voices  in  opposition ;  but  we  who  know  the  situa- 
tion as  no  other  people  in  the  world  know  it,  would  and  do  testify 
from  our  dailv  ooservations  that  the  diver^on  so  far  made  has  not 
impaired  in  tne  least  degree  the  scenic  effect  of  the  Falls;  and,  on 
the  other  hand,  I  trust  you  will  most  seriously  consider  the  benefits 
which  have  been  derived  from  the  use  of  the  small  amount  of  water 
which  has  been  and  is  being  diverted. 

Under  the  existing  law  the  Secretary  of  War  has  issued  permits 
for  the  diversion  of  15,600  cubic  feet  of  water,  of  which  500  cubic 
feet  are  for  the  purposes  of  the  Erie  Canal,  and  15,100  cubic  feet  for 
the  two  existing  power  companies  at  Niagara  Falls. 

Mr.  DiFENDERFER.  They  are  corporations? 

Mr.  Simmons.  Yes. 

The  Chairman.  Those  are  the  only  companies  on  our  side  that  are 
usin^  the  water! 

Mr.  Simmons.  Yes,  sir.  I  want  you  gentlemen  to  get  into  your 
minds  the  great  benefit  that  has  come  from  the  use  of  something  that 
has  not  hurt  anybody.  From  the  use  of  this  15,100  cubic  feet  of 
water  for  the  Niagara  Falls  companies  there  has  been  a  daily  devel- 
opment of  204,800  horsepower. 

To  produce  this  result  from  coal  would  require  annually  the  con- 
sumption of  8,686,400  tons  of  coal. 

The  accomplishment  of  this  prodigious  result  for  the  benefit  of 
the  industrial  side  of  the  proposition  Has  resulted  in  diminishing  the 
flow  of  water  over  the  American  Falls  but  three-eighths  of  1  inch, 
and  has  diminished  the  flow  of  the  water  over  the  Canadian  Falls 


4  PBESEBVATIOX   OF   NIAGABA  FALLS. 

4.8  inches-^results  that  have  been  apparent  only  to  the  instruments 
of  the  engineers  and  in  no  way  apparent  to  the  eye. 

Now,  with  these  facts  before  us,  both  as  to  the  effects  and  the 
benefits,  the  question  is,  can  we  permit  the  further  diversion  of  4,400 
cubic  feet  of  water? 

A. Member.  How  much  is  being  utilized  of  this  15,600  feet? 

The  Chairman.  All  of  it. 

Mr.  Simmons.  Practically  all  of  it.  We  have  before  us,  to  guide 
us  to  a  proper  conclusion,  the  actual  results  which  have  been  obtained 
from  the  tests  which  have  been  made. 

These  tests  were  made  and  results  obtained  by  a  closing  down  of 
the  operations  of  the  power  companies  and  restoring  to  the  river  its 
full  natural  flow,  and  thus  ascertaining  accurately  the  diminu- 
tion of  the  flow  by  measurement,  which  measurement  revealed  (as 
I  have  stated)  that  the  engineers'  instruments  disclosed  the  fact 
that  the  diversion  of  15,100  cubic  feet  of  water  had  the  effect  of  re- 
ducing the  *flow  over  the  American  Falls  three-eightlis  of  1  inch, 
and  over  the  Canadian  Falls  4.8  inches. 

Therefore,  upon  this  hypothesis,  if  we  should  permit  the  diversion 
of  the  additional  4,400  cubic  feet  of  water  permitted  under  the 
treaty,  it  would  affect  the  flow  of  water  over  the  American  Falls  less 
than  one-tenth  of  1  inch,  and  over  the  Canadian  Falls  less  than  1^ 
inches. 

Now,  while  this  diversion  shows  this  small  result  under  the  en- 
gineers' instruments,  I  emphatically  contend  that  the  most  accurate 
eye  could  not  determine  the  fact  as  to  whether  one-tenth  of  1  inch 
on  the  American  side,  or  a  little  over  1  inch  on  the  Canadian  side 
was  either  increasing  or  diminishing  the  flow  over  the  Falls. 

This  is  the  proposition,  pure  and  simple,  that  vou  have  before  you 
in  determining  whether- the  diversion  of  the  additional  4,400  cubic 
feet  of  water  will  or  will  not  seriously  affect  the  scenic  beauty  of 
the  Niagara  Falls. 

Now,  gentlemen,  if  this  additional  4,400  cubic  feet  of  water  can  be 
diverted  as  permitted  by  the  treaty,  the  benefits  to  the  American 
people  will  result  in  the.  development  of  about  80,000  horsepower, 
thereby  conserving  in  nature's  storehouse  coal  to  the  amount  of 
1,440,000  tons  yearly. 

If  you  will  permit  me  to  digress  a  little  from  the  statement  affect- 
ing solely  the  power  development  on  the  American  side,  I  would  like 
to  present  to  you  figures  showing  the  benefits  to  the  people  of  the 
United  States  and  Canada  if  the  56,000  cubic  feet  of  water  per  second 
permitted  by  the  treaty  is  used  in  the  power  development  on  both 
sides  of  the  Niagara  Kiver;  and  I  contend  that  the  whole  of  the 
66,000  feet  can  be  used  without  the  human  eye  ever  being  able  to  de- 
tect that  the  f?conic  beauty  of  Niagara  Falls  has  been  diminished  in 
the  least. 

Mr.  Flood.  In  vour  bill,  who  gets  the  benefit  of  this  4,400  feet? 

Mr.  Simmons.  "Mv  bill  does  not  attempt  to  give  it  to  anybody. 

Mr.  Flood.  You  leave  it  with  the  Secretary  of  War  ? 

Mr.  Simmons.  Yes ;  to  increase  the  diversion  from  15,600  to  20,000. 

The  Chairman.  That  is  the  amount  we  are  entitled  to  under  the 
treaty. 

Mr.  Si3iMONS.  That  is  the  amount  we  are  entitled  to  under  the 
treaty. 
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Mr.  Levy.  That  is  given  by  the  State  of  New  York  ? 

Mr.  SiMMOKS.  Not  necessarily. 

Mr.  Flood.  No  ;  the  Federal  Government  controls  that. 

Mr.  Levy.  Do  you  mean  that  that  4,400  cubic  feet  additional  shall 
be  given  without  the  consent  of  the  commissioners  of  the  State  of 
New  York? 

Mr.  SiHMONS.  Yes;  we  want  the  commissioners  of  the  State  of 
New  York  to  consent  to  that. 

If  the  56,000  cubic  feet  per  second  were  used  it  would  produce, 
daily,  790,200  horsepower. 

To  produce  this  same  horsepower  from  coal  would  require  the 
annual  consumption  of  14,241,600  tons  of  coal. 

I  therefore  assert,  without  fear  of  successful  contradiction,  that 
the  Niagara  power  proposition  is  the  most  valuable  conservation  on 
the  American  continent 

Mr.  Dtfenderfer.  Then  is  it  not  too  great  to  give  to  any  individual 
corporation? 

Mr.  Simmons.  Now,  that  is  entirely  with  the  committee.  I  am 
not  commenting  on  that  just  now. 

Mtw  Difenderfer.  That,  to  me,  has  a  greater  point  than  the  scenic 
beauty- 
Mr.  Simmons  (continuing).  And  while  I  have  before  given  merely 
the  figures  showing  the  saving  resulting  from  this  heretofore  wasted 
water  force  for  a  single  year,  I  want  to  impress  upon  you  what  this 
saving  would  amount  to  m  a  period  of  50  years.  ' 

In  that  period  it  would  result  in  the  enormous  saving  of  712,080,000 
tons  of  coal. 

All  of  this  can  be  accomplished  without  injury  to  the  scenic  beauty 
and  without  touching  any  of  our  exhaustible  resources.  It  can  m 
done  by  simply  utilizing  nature's  energy,  which  has  not  heretofore 
been  contributing  in  any  appreciable  extent  to  the  benefit  of  the 
American  people. 

I  wish  to  bring  to  your  attention  these  points:  First,  will  you 
recommend  the  diversion  of  the  additional  4,400  cubic  feet  of  water 
permitted  under  the  treaty,  which  I  contend,  from  the  statements  I 
Rave  made,  can  be  diverted  without  the  least  hamful  effect  upon  the 
esthetic  side  of  the  situation  and  the  use  of  which  water  will  be  of 
such  enormous  benefit  to  our  people? 

Second,  will  you  not  permit  the  raising  of  the  limit  of  importation 
of  power  generated  in  Canada  as  fixed  under  existing  law? 

There  is  not,  in  my  judgment,  any  doubt  but  that  the  maximum 
amount  of  water  permitted  under  the  treaty  will  be  used  by  Canada; 
and  as  to  this  view  I  have  never  heard  a  dissenting  expression  of 
opinion  from  any  one  who  has  made  a  study  of  the  suDJect. 

It  is  therefore  merely  a  question  as  to  whether  we  are  going  to 
erect  barriers  against  our  progress  and  prohibit  the  importation  of 
the  power  generated  from  such  water  to  the  United  States  to  stimu- 
late industrial  activity  in  the  electrical  transmission  zone — which 
means  a  disance  of  probably  300  miles  from  Niagara  Falls. 

Third,  existing  laws  prohibit  all  diversion  of  water  from  the 
Niagara  River  except  the  15,600  cubic  feet  above  referred  to,  permits 
for  which  diversion  have  been  granted  by  the  Secretary  of  War. 

We  have  a  fall  in  the  Niagara  River  of  82  feet  between  the  head 
of  the  Whirlpool  Rapids  and  what  is  known  as  the  Devil's  Hole,  a 
dRstance  of  about  If  miles. 
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This  section  of  the  river  is  several  miles  below  the  Falls  of  the 
Niagara,  and  power  development  there  would  have  nothing  whatever 
to  do  with  the  scenic  beauty  of  the  Falls,  and  yet  existing  law  pro- 
hibits the  diversion  of  water  from  this  section  of  the  Niagara  River, 
althouj?h  the  law,  when  enacted,  was  intended  solely  for  the  preserva- 
tion or  the  scenic  beauties  of  the  Niagara  Falls. 

I  am  confident  that  it  was  the  intention  of  those  who  voted  for  the 
act  which  passed  Ciongress  and  became  a  law  on  June  29, 1906,  which 
act  was  entitled  "An  act  for  the  preservation  of  Niagara  Falls,  etc.," 
that  said  act  should  control  the  waters  of  the  Niagara  River  above 
the  Falls  only.  Nevertheless  the  existing  law  prohibits  the  further 
diversion  of  water  either  above  or  below  the  Falls,  and  therefore, 
by  an  inadvertence  in  the  language  of  the  existing  law,  it  is  an 
estopper  to  the  carrving  out  of  power  development  from  the  Niagara 
River  below  the  Falls,  which  has  no  connection  with,  or  bearing  upon^ 
the  object  of  the  legislation  sought  to  be  attained  by  the  said  act  of 
June  29,  1906. 

'Mr.  Flood.  You  make  no  limitation  on  Canada  in  your  bill  t 

Mr.  Simmons.  No;  Canada  was  the  one,  if  anyone  should  have 
desired  to  prohibit  its  coming  over.  They  were  the  ones  to  have 
done  it,  and  in  making  the  treaty  thev  were  perfectly  willing  that 
the  power  should  be  brought  over,  ana  it  would  seem  to  me  tnat  it 
would  be  perfectly  absurd  for  us  to  continue  a  law  denying  the  right 
for  us  to  use  it. 

Mr.  Flood.  Have  you  considered  the  question  as  to  whether  there 
should  be  a  charge  on  what  is  being  used  f 

Mr.  Simmons^  As  far  as  New  York  is  concerned,  we  have  a  public- 
service  commission.  If  it  went  into  another  State,  it  would  be  under 
another  arrangement. 

Mr.  Flood.  Do  you  think  this  company  should  be  permitted  to 
charge  more  on  this  side  than  in  Canada? 

Mr.  Simmons.  I  think  not,  but  the  Canadian  Government  trans- 
mits the  power  to  the  people  without  any  profit,  or  at  actual  cost  to 
the  Government.  Now,  if  the  United  States  Government  is  soing  to 
transmit  this  power,  why,  I  would  sajr  that  we  would  probably  get  it 
under  like  conditions,  but  I  don^t  think  a  private  corporation  could 
deliver  it  at  the  same  price  as  in  Canada. 

Mr.  Flood.  Don't  you  think  there  ought  to  be  some  limit,  so  that 
the  cost  would  not  exceed  the  price  of  transmission! 

Mr.  Simmons.  We  have  a  commission  which  regulates  all  these 
things. 

&&.  Flood.  Is  there  such  a  commission  in  Michigan! 

Mr.  Simmons.  I  do  not  know ;  but  in  so  far  as  the  State  of  New 
York  is  concerned  we  have  ample  protection. 

Mr.  Kendall.  Does  your  State  commission  have  jurisdiction  over 
commodities  transmitted  into  the  State  bv  other  commissions!  ^ 

Mr.  Simmons.  I  think  so.  I  am  not  a  lawyer,  but  we  are  going  to 
have  some  one  who  can  answer. 

Mr.  Kendall.  This  is  a  commodity  transmitted  into  this  State 

The  Chaibman.  The  New  York  public-service  commission  has  the 
ri^ht  under  the  statutes  of  New  York  to  regjilate  the  price  of  power. 
^  Mr.  Kendall.  But  suppose  the  purchase  is  made  by  the  consumer 
in  Buffalo  from  the  Canadian  autnorities,  and  the  delivery  is  made 
in  pursuance  of  that  purpose! 


PBESEBVATION   OF   NIAGARA  PALLS.  7 

The  Chairman.  That  would  be  a  contract,  and  the  State  could  not 
mterfere  with  that 

Mr.  Levy.  That  does  not  cover  the  point  The  private  concern 
you  are  speaking  of 

Mr.  Kendall.  I  am  speaking  of  a  consumer  in  Buffalo  who  pur- 
ohases  in  Canada.  Would  the  public-service  commission  in  New 
York  have  jurisdiction  to  control  the  rates? 

Mr.  Simmons.  To  be  paid  by  the  private  consumer? 

Mr.  Kendall.  Yes. 

Mr.  Simmons.  Absolutely. 

Mr.  DiFENDERFBR.  Without  a  tariff?     [Laughter.] 

Mr.  Simmons.  The  tariff  would  not  have  anything  to  do  with  it 
The  commissioners  have  only  to  do  with  what  the  company  shall 
charge  the  consimier.  If  they  think  it  is  too  high,  they  have  full 
authoritv  to  make  the  price  whatever  they  please,  and  there  is  no 
redress  n*om  the  public-service  commission. 

Mr.  Levy.  What  is  the  present  law  in  relation  to  transmission? 
That  is,  do  you  have  to  have  a  permit  from  the  Secretary  of  War  in 
order  to  bring  it  here? 

Mr.  Simmons.  The  existing  law  provides  that  we  can  bring  in 
160,000  horsepower,  and  that  states  the  amount  that  each  company 
shall  bring  in. 

Mr.  Ejbndall.  I  did  not  mean  to  interrupt  your  statement.  I  think 
yon  had  better  go  on. 

Mr.  Simmons.  I  think  I  could  give  you  my  statement  better  if  I 
was  not  drawn  out  on  different  phases  of  the  case.  There  are  a 
great  many  to  be  heard  and  they  want  to  get  away.  I  shall  be  very 
|;Iad  to  come  before  the  committee  at  any  time  you  wish.  Now,  the 
unportation  of  power  from  Canada  I  think  I  covered. 

The  bill  I  have  introduced  in  the  House  and  which  is  under  con- 
sideration by  your  conmiittee,  viz,  H.  R.  7694,  has  for  its  purpose 
nothing  other  than  to  perfect  the  treaty  with  Great  Britain. 

It  would  permit  the  Secretary  of  War  to  issue  permits,  in  addition 
to  the  15,600  cubic  feet  already  issued,  up  to  20,000  cubic  feet — ^the 
maximum  under  the  treaty — ^wnich  means  the  additional  4,400  cubic 
feet  I  have  before  ref errea  to. 

It  changes  existing  laws  in  regard  to  the  importation  of  power 
from  Canada. 

Under  ihe  existing  law  we  are  permitted  to  bring  in  only  160,000 
horsepower  from  Canada. 

Under  my  bill  no  limitation  is  placed  upon  the  importation  of 
power  from  Canada. 

We  merely  take  the  position  that  if  power  is  generated  in  Canada 
from  the  waters  of  the  Niagara  Biver  (within  the  limitation  of 
diversions  we  have  asreed  to  under  the  treaty)  we  would  welcome 
the  importation  of  sudi  amount  as  we  could  noL 

We  oelieve  that  such  a  policy  is  in  keeping  with  American  enter- 
prise and  American  thrift 

The  Chairman.  Quite  true,  and  any  limitation  is  conducive  to 
monopoly,  is  it  not? 

Mr.  Simmons.  Yes ;  within  the  treaty.  I  do  not  think  there  should 
be  any  limitation  whatever.  That  was  only  put  in  the  law  tem- 
porarily until  we  could  negotiate  with  Great  Britain,  and  we  have 
had  that  negotiation. 
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Mr.  Flood.  We  bring  over  160,000  horsepower.  Who  brings  that 
over  now  ? 

Mr.  Simmons.  The  Niagara  Falls  Power  Co.  and  Niagara,  Lock- 
port  &  Ontario  Co. 

My  bill  would  also  raise  the  limitation  as  to  the  diversion  of 
water  from  the  Niagara  River  below  the  Falls  and  make  it  possible 
for  Congress  hereafter  to  ^ant  permits  that  this  great  natural  energy 
should  be  utilized  if  in  the  wisdom  of  Congress  it  seems  desirable 
to  have  it  done. 

There  is  certainly  nothing  in  connection  with  the  entire  propo- 
sition under  consideration  wtiich  is  a  greater  injustice  than  to  have 
a  law  upon  our  statute  books  designed  solely  for  the  purpose  of 
preserving  Niagara  Falls  and  yet  controUinjg  waters  which  have  no 
connection  whatever  with  the  Falls  of  the  Nia^ra. 

A  Member.  Does  the  public-service  commission  fix  the  price  of  the 

Sower  that  the  corporations  take?    Do  they  fix  the  price?    That  is, 
o  the  power  companies  pay  anything?     Or  is  there  any  revenue 
coming  to  the  State  of  New  York  or  the  General  Government? 
Mr.  Simmons.  No;  there  is  none. 

[H.  R.  7694,  Sixty-second  Congress,  First  Session.] 

A  BILL  To  give  effect  to  the  fifth  article  of  the  treaty  between  the  United  States  and 

Great  Britain  signed  January  11,  1009. 

Be  it  enacted  by  the  Benate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled j  That  no  water  shall  be  diyerted  from  the 
Niagara  River  above  the  Falls  of  Niagara  v^lthln  the  State  of  New  York  for 
power  purposes  without  the  written  consent  of  the  Secretary  of  War,  who  is 
hereby  authorized  to  give  such  consent  by  revocable  permits,  to  persons,  com- 
panies, or  corporations  having  authority  from  the  ^id  State  to  make  such 
diversions,  and  to  a  total  amount  not  exceeding  in  the  aggregate  the  amount 
allowed  by  the  treaty  between  the  United  States  and  Great  Britain  signed  at 
Washington  on  the  11th  day  of  January,  in  the  year  1909 :  Provided,  That  no 
such  permit  shall  be  granted  allowing  diversions  of  water  exceeding  in  the 
aggregate  15,600  cubic  feet  per  second  without  the  consent  of  the  State  of  New 
York  and  of  the  commissioners  on  the  part  of  the  United  States  in  the  inter- 
national joint  commission  provided  for  by  said  treaty. 

Every  diversion  of  water  in  violation  of  the  foregoing  provisions  shall  be  a 
misdemeanor,  punishable  by  a  fine  not  exceeding  $2,500  or  by  imprisonment 
not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court. 

The  Secretary  of  War  shall  make  regulations  for  preventing  the  diversion 
of  water  from  the  Niagara  River  above  the  Falls  of  Niagara  in  excess  of  the 
amounts  consented  to  by  him  pursuant  to  the  said  treaty  and  to  this  act,  and 
all  permits  for  the  diversion  of  water  granted  under  the  act  entitled  "An  act  for 
the  control  and  regulation  of  the  waters  of  Niagara  River,  for  the  preservation 
of  Niagara  Falls,  and  for  other  purposes,"  approved  June  29, 1906,  shall  continue 
in  force  until  revoked  by  the  Secretary  of  War  or  superseded  by  other  permits 
issued  by  him. 

The  Chaibman.  The  committee  will  now  hear  from  Representative 
Charles  B.  Smith,  who  has  a  bill  before  the  committee— No.  6746. 
The  Smith  bill  reads  as  follows: 


[H.  R.  6746.  Sixty -second  Congress,  first  session.] 

A  BILL  To  give  effect  to  the  fifth  article  of  the  treaty  between  the  United  States  and 

Cnnnda,  signed  January  11.   1009. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  Tliat  no  water  shall  be  diverted 
from  Niagara  River  above  the  Falls  of  Niagara,  w^ithin  the  State  of  Nevr  Tork, 
for  power  purposes  without  the  written  consent  of  the  Secretary  of  War,  who 
is  hereby  author ia&ed  to  consent,  by  revocable  permits,  to  the  making  of  such 
diversions  to  a  total  amount  not  exceeding  in  the  aggregate  the  amount  allowed 
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by  tbe  treaty  between  the  tbe  United  States  and  Great  Britain  ot  January  11, 
1909:  Provided,  lliat  all  permits  for  the  diversion  of  water  granted  under  the 
act  entitled  *'An  act  for  the  control  and  ree:u]atlon  of  the  waters  of  Niagara 
Riyer,  for  the  preservation  of  Niagara  Falls,  and  for  other  purposes,  apinroved 
Jone  2&,  1906/'  shall  continue  in  force  and  eifect  to  the  recipients  thereof  and 
their  respective  successors  until  revolted  by  the  Secretary  of  War  or  superseded 
by  other  permits  issued  by  him :  Provided  further.  That  any  permit  for  such 
diversion  of  water  in  excess  of  a  dally  diversion  at  the  rate  of  15,600  cubic 
feet  of  water  per  second  shall  only  be  made  to  the  State  of  New  York,  with 
full  power  and  authority  to  said  State  to  make  such  grant  or  grants  of  the 
use  thereof  as  it  may  determine  to  be  for  the  public  interest :  Provided* further. 
That  no  one  individual,  company,  or  corporation  shall  be  permitted  to  divert 
under  any  permit  or  permits  granted  under  the  authority  of  said  act  of  June 
29,  1906,  water  exceeding  in  the  aggregate  a  daily  diversion  at  the  rate  of 
8,600  cubic  feet  per  second. 

8Ba2.  That  no  person,  company,  or  corporation  shall  transmit  from  the 
Dominion  of  Canada  into  the  United  States  electrical  power  developed  from 
the  me  of  the  waters  of  the  Niagara  River  in  excess  of  the  amount  so  trans* 
ndtted  by  sach  person,  company,  or  corporation  on  or  before  May  13,  1910,  the 
date  of  proclamation*  of  said,  treaty,  without  the  written  consent  of  the  Sec- 
retary of  War,  who  is  hereby  authorized  to  give  consent  for  such  transmission 
of  additional  electrical  power  by  revocable  permit,  to  contain  an  express  con- 
dition that  the  person,  company,  or  corporation  receiving  or  operating  under 
such  permit  shall  not  directly  or  indirectly,  through  any  subsidiary  company  or 
otherwise,  diarge  or  receive  for  any  such  additional  electrical  power  so  trans- 
mitted within  the  United  States  a  higher  price  than  is  charged  or  received  by 
such  person,  company,  or  corporation,  or  any  allied  or  subsidiary  company, 
under  like  or  substantially  similar  circumstances,  within  the  Dominion  of 
Canada  for  electrical  power  developed  from  said  waters,  and  that  such  condi- 
tion in  respect  of  price  shall  be  by  the  terms  of  such  permit  made  specifically 
enforceable  in  and  by  any  State  within  which  such  electrical  power  so  developed 
within  the  Dominon  of  Canada  shall  be  transmitted. 

Seo.3.  That  any  person,  company,  or  corporation  diverting  water  from  the 
said  Niagara  River  or  its  tributaries,  or  transmitting  electrical  power  into  the 
United  States  from  Canada,  except  as  herein  stated,  or  violating  any  of  the 
provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
victloa  thereof  shall  be  punished  by  a  fine  not  exceeding  $2,500  nor  less  than 
1500,  or  by  imprisonment  (in  the  case  of  a  natural  person)  not  exceeding  one 
year,  or  by  both  such  punishments,  in  the  discretion  of  the  court:  Provided, 
That  ttie  removal  of  any  structures  or  parts  of  structures  erected  in  violation 
of  this  act,  or  any  construction  incidental  to  or  used  for  such  diversion  of 
water  or  transmission  of  power  as  is  herein  prohibited,  as  well  as  any  diver- 
sion of  water  or  transmission  of  power  in  violation  hereof,  may  be  enforced  or 
enjoined  at  the  suit  of  the  United  States  by  any  circuit  court  having  jurisdic- 
tion in  any  district  in  which  the  same  may  be  located,  and  proper  proceedings 
to  this  end  may  be  instituted  under  the  direction  of  the  Attorney  General  of 
the  United  States. 

Sec.  4.  That  the  provisions  of  this  act  shall  remain  In  force  and  effect  during 
the  life  of  said  treaty. 

Sec.  5.  Tliat  for  accomplishing  the  purposes  detailed  in  this  act  the  sum  of 
110,000,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  from 
any  nxmeys  in  the  Treasury  not  otherwise  appropriated. 

Seo.  6.  That  the  right  to  alter,  amend,  or  repeal  this  act  is  hereby  expressly 


Mr.  Sharp.  Mr.  Smith,  has  the  amount  of  the  diversion  been  fixed 
by  a  treaty? 

Mr.  Smith.  Yes,  sir;  it  is  20,000  feet  on  the  American  side  and 
36,000  feet  on  the  Canadian  side. 

Mr.  Shabp.  Now,  has  there  been  some  legislation  by  this  Govern- 
ment? 

Mr.  Smith.  That  legislation  was  prior  to  the  establishment  of  the 
treaty.  I  want  to  say,  Mr.  Chairman,  that  I  do  not  desire  to  go 
into  the  merits  of  the  legislation  now.  My  main  purpose  in  address- 
ing the  committee  was  to  place  in  the  record  the  Burton  Act  and  also 
the  treaty  wi^  Great  Britain. 
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The  Chairman.  There  being  no  objection,  the  reporter  will  incor- 
porate in  the  record  the  treaty  between  the  United  States  and  Great 
Britain  and  the  Burton  Act  and  the  resolution  extending  the  same, 
the  joint  resolution  of  the  House,  No.  262,  approved  March  3, 1909. 

THE  BTTBTON  LAW. 

[Public,  No.  367.] 

An  Act  For  the  control  and  repulatlon  of  the  waters  of  Niagara  River,  for  the  prescrva- 

Tatlon  of  Niagara  Falls,  and  for  other  purposes. 

Be  it  enacted  "by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  diversion  of  water  from 
Niagara  River  or  its  tributaries,  in  the  State  of  New  Xork,  is  hereby  prohibited, 
except  with  the  consent  of  the  Secretary  of  War  as  hereinafter  authorized  in 
section  two  of  this  act :  Provided,  That  this  prohibition  shall  not  be  Interpreted 
as  forbidding  the  diversion  of  the  waters  of  the  Great  Lakes  or  of  Niagara 
River  for  sanitary  or  domestic  purposes,  or  for  navigation,  the  amount  of  which 
may  be  fixed  from  time  to  time  by  the  Congress  of  the  United  States,  or  by  the 
Secretary  of  War  of  the  United  States  under  its  direction. 

Sec.  2.  That  the  Secretary  of  War  hereby  authorized  to  grant  permits  for 
the  diversion  of  water  in  the  United  States  from  said  Niagara  River  or  Its 
tributaries  for  the  creation  of  power  to*  individuals,  companies,  or  corporations 
which  are  now  actually  producing  power  from  the  waters  of  said  river,  or  Its 
tributaries,  in  the  State  of  New  York,  or  from  the  Erie  Canal ;  also  permits  for 
the  transmission  of  power  from  the  Dominion  of  Canada  Into  the  United  States, 
to  companies  legally  authorized  therefor,  both  for  diversion  and  transmission, 
as  hereinafter  stated,  but  permits  for  diversion  shall  be  issued  only  to  the  indi- 
viduals, companies,  or  corporations  as  aforesaid,  and  only  to  the  amount  now 
actually  in  use  or  contracted  to  t)e  used  in  factories  the  buildings  for  whidi 
are  now  in  process  of  construction,  not  exceeding  to  any  one  Individual,  com- 
pany, or  corporation  as  aforesaid  a  maximum  amount  of  eight  thousand  six 
hundred  cubic  feet  per  second,  and  not  exceeding  to  all  individuals,  companies, 
or  corporations  as  aforesaid  an  aggregate  amount  of  fifteen  thousand  six  hun- 
dred cubic  feet  per  second ;  but  no  revocable  permits  shall  be  issued  by  the  said 
Secretary  under  the  provisions  hereafter  set  forth  for  the  diversion  of  addi- 
tional amounts  of  water  from  the  said  river  or  its  tributaries  until  the  approxi- 
mate amount  for  which  permits  may  be  Issued  as  above,  to  wit,  fifteen  thou- 
sand six  hundred  cubic  feet  per  second,  shall  for  a  period  of  not  less  than  six 
months  have  been  diverted  from  the  waters  of  said  river  or  its  tributaries,  in 
the  State  of  New  York :  Provided,  That  the  said  Secretary,  subject  to  the  pro- 
visions of  section  five  of  this  act,  under  the  limitations  relating  to  time  above 
set  forth,  is  hereby  authorized  to  grant  revocable  permits,  from  time  to  time,  to 
such  individuals,  companies,  or  corporations,  or  their  assigns,  for  the  diversion 
of  additional  amounts  of  water  from  the  said  river  or  Its  tributaries  to  such 
amount,  of  any,  as,  in  connection  with  the  amount  diverted  on  the  Canadian 
side,  shall  not  injure  or  interfere  with  the  navigable  capacity  of  said  river,  or 
its  Integrity  and  proper  volume  as  a  boundary  stream,  or  the  scenic  grandeur  of 
Niagara  Falls ;  and  that  the  quantity  of  electrical  power  which  may  by  permits 
be  allowed  to  be  transmitted  from  the  Dominion  of  Canada  into  the  United 
States  shall  be  one  hundred  and  sixty  thousand  horsepower :  Provided  further. 
That  the  Secretary,  subject  to  the  provisions  of  section  five  of  this  act,  may 
issue  revocable  permits  for  the  transmission  of  additional  electrical  power  so 
generated  in  Canada,  but  in  no  event  shall  the  amount  Included  In  such  per- 
mits, together  with  the  said  one  hundred  and  sixty  thousand  horsepower  and 
the  amount  generated  and  used  In  Canada,  exceed  three  hundred  and  fifty 
thousand  horsepower:  Provided  always.  That  the  provisions  herein  permitting 
diversions  and  fixing  the  aggregate  horsepower  herein  permitted  to  be  trans- 
mitted Into  the  United  States,  as  aforesaid,  are  intended  as  a  limitation  on  the 
authority  of  the  Secretary  of  War,  and  shall  in  no  wise  be  construed  as  a  direc- 
tion to  said  Secretary  to  issue  permits,  and  the  Secretary  of  War  shall  make 
regulations  preventing  or  limiting  the  diversion  of  water  and  the  admission  of 
electrical  power  as  herein  stated;  and  the  permits  for  the  transmission  of  elec- 
trical power  issued  by  the  Secretary  of  War  may  specify  the  persons,  com- 
panies, or  coriwrations  by  whom  the  same  shall  be  transmitted,  and  the  persons, 
companies,  or  corporations  to  whom  the  same  shall  be  delivered. 

Sec.  3.  That  any  person,  company,  or  corporation  diverting  water  from  the 
said  Niagara  River  or  its  tributaries,  or  transmitting  electrical  power  into  the 
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United  States  from  Canada,  except  as  herein  stated,  or  violating  any  of  the 
proTifliona  of  this  act,  shall  be  deemed  gnilty  of  a  misdemeanor,  and  on  con- 
Tlctlon  thereof  shall  be  pnnished  by  a  fine  not  exceeding  two  thousand  five 
bnndred  dollars  nor  less  than  five  hundred  dollars,  or  by  imprisonment  (In 
the  case  of  a  natural  person)  not  exceeding  one  year,  or  by  both  such  punish- 
ments. In  the  discretion  of  the  court.  And,  further,  the  removal  of  any  struc- 
tures or  parts  of  structures  erected  in  violation  of  this  act,  or  any  construction 
incidental  to  or  used  for  such  diversion  of  water  or  transmission  of  power  as  is 
bo'ein  prohibited,  as  well  as  any  diversion  of  water  or  transmission  of  power 
in  violation  hereof,  may  be  enforced  or  enjoined  at  the  suit  of  the  United  States 
by  any  circuit  court  having  Jurisdiction  in  any  district  in  which  the  same  may 
be  located,  and  proper  proceedings  to  this  end  may  be  instituted  under  the  di- 
rection of  the  Attorney  General  of  the  United  States. 

Sec.  4.  That  the  President  of  the  United  States  is  respectfully  requested  to 
open  negotiations  with  the  Government  of  Great  Britain  for  the  purpose  of 
effectually  providing  by  suitable  treaty  with  said  Government,  for  such  regula- 
tion and  control  of  the  waters  of  Niagara  River  and  its  tributaries  as  will  pre- 
serve the  scenic  grandeur  of  Niagara  Falls  and  of  the  rapids  in  said  river. 

Ssc.  6.  That  the  provisions  of  this  act  shall  remain  In  force  for  three  years 
from  and  after  date  of  its  passage,  at  the  expiration  of  which  time  all  permits 
granted  hereunder  by  the  Secretary  of  War  shall  terminate  unless  sooner  re- 
voked, and  the  Secretary  of  War  Is  hereby  authorized  to  revoke  any  or  all 
permits  granted  by  him  by  authority  of  this  act,  and  nothing  herein  contained 
shall  be  held  to  confirm,  establish,  or  confer  any  rights  heretofore,  claimed 
or  exercised  in  the  diversion  of  water  or  the  transmission  of  power. 

Sec  6.  That  for  accomplishing  the  purposes  detailed  in  this  act  the  sum  of 
flft7  thousand  dollars,  or  so  much  thereof  as  may  be  necessary.  Is  hereby  appro- 
priated from  any  moneys  1q  the  Treasury  not  otherwise  appropriated. 

Sec.  7.  That  the  right  to  alter,  amend,  or  repeal  this  act  Is  hereby  expressly 
reserved. 

Approved,  June  29,  1906. 


House  joint  resolution  262,  extending  the  operation  of  an  act  for  the  control  and  reau* 
lation  of  the  waters  of  Niagara  River,  for  tlie  preservation  of  Niagara  Falls,  and  lor 
other  purposes. 

Whereas  the  provisions  of  the  act  entitled  ''An  act  for  the  control  and  regu* 
lation  of  the  waters  of  Niagara  River,  for  the  preservation  of  Niagara  Falls, 
and  for  other  purposes/*  approved  June  twenty-ninth,  nineteen  hundred  and  six, 
will  expire  by  limitation  on  June  twenty-ninth,  nineteen  hundred  and  nine;  and 

Whereas  a  date  for  the  termination  of  the  operation  of  said  act  was  pro- 
vtded  therein,  but  with  a  view  to  the  more  permanent  settlement  of  the  quea- 
tions  involved  by  a  treaty  with  Great  Britain,  and  by  further  legislation  appro- 
priate to  the  situation,  and  such  treaty  not  having  been  negotiated,  it  is  de- 
sirable that  the  provisions  of  said  act  should  be  continued  until  such  permanent 
settlement  can  be  made :  Therefore,  be  it 

Resolved,  etc..  That  the  provisions  of  the  aforesaid  act  be,  and  they  are 
her^y,  extended  for  two  years  from  June  twenty-ninth,  nineteen  hundred  and 
nine,  being  the  date  of  the  expiration  of  the  operation  of  said  act,  save  in  so 
far  as  any  portion  thereof  may  be  found  inapplicable  or  already  complied  with. 

Approved,  March  3,  1909. 


TREATY  8EBIB8,  NO.  048 — TBEATY  BETWKEN  THE  UNITED  STATES  AND  GBEAT  BRITAIN — 
BOUNDAKY  WATERS  BETWEEN  THE  UNITED  STATES  AND  CANADA. 

Signed  at  Washington  January  11,  1909. 
Ratlflcfition  advised  by  the  Senate  March  3,  1909. 
Ratified  by  the  President  April  1,  1910. 
Ratified  by  Great  Britain  March  31, 1910. 
Ratifications  exchanged  at  Washington  May  5.  1910. 
Proclaimed  May  13,  1910. 

BT  THX  FRESIDENT  OF  THE  UNITED  STATBS  OF  AUKRICA. . 

A  Proclamation. 

Whereas  a  treaty  between  the  United  States  of  America  and  His  Majesty  the 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  of  the  British 
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dominioBS  beyond  the  sees,  Emperor  of  India,  to  prevent  <lii^iites 
tlie  use  ot  boundary  waters  nnd  to  settle  all  questions  which  are  now  paidlug 
between  the  United  States  and  the  Dominion  of  Canada  involTioi;  the  rights, 
obligations^  or  interests  of  either  in  relation  to  the  other  or  to  the  inhabitants 
ef  the  other  along  their  common  frontier,  and  to  ma  Ice  provision  for  the  adjust- 
ment and  settlem^it  of  all  such  questions  as  may  hereafter  arise,  was  concluded 
and  signed  by  their  respective  pl^ilpotentiaries  at  Washington  on  the  eleventh 
day  of  January,  one  thousand  nine  hundred  and  nine,  the  original  of  which 
treaty  is,  word  for  word,  as  follows: 

The  United  States  of  America  and  His  Majesty  the  King  of  the  United  King- 
dom of  Great  Britain  and  Ireland  and  of  the  British  dominions  beyond  the 
^teas,  Emperor  of  India,  being  equally  desirous  to  prevent  disputes  regarding 
the  use  of  boundary  waters  and  to  settle  all  questions  which  are  now  pending 
between  the  United  States  and  the  Dominion  of  Canada  involving  the  rights, 
obligations,  or  interests  of  either  in  relation  to  the  other  or  to  the  inhabitants 
of  the  other  along  their  common  frontier,  and  to  make  provision  for  the  adjust- 
ment and  settlement  of  all  such  questions  as  may  hereafter  arise,  have  resolved 
to  conclude  a  treaty  in  furtherance  of  these  ends,  and  for  that  purpose  have 
appointed  as  their  respective  plenipotentiaries: 

The  President  of  the  United  States  of  America,  Elihu  Boot,  Secretary  of 
State  of  the  United  States;  and 

His  Britannic  Majesty,  the  Right  Honorable  James  Bryce,  O.  M.,  hiR  ambas- 
sador extraordinary  and  plenipotentiary  at  Washington. 

Who,  after  having  communicated  to  one  another  their  full  powers,  found  in 
good  nnd  due  form,  have  agreed  upon  the  following  articles : 

Pbeliminaby  Article. 

For  the  purposes  of  this  treat>'  boundary  waters  are  defined  as  the  waters 
from  main  sfiore  to  main  shore  of  the  lakes  and  rivers  and  connecting  water- 
ways or  the  portions  thereof,  along  which  the  international  boundary  between 
the  United  States  and  the  Dominion  of  Canada  passes.  Including  nil  bays,  arms, 
nnd  inlets  thereof,  but  not  including  tributary  waters  which  in  their  natural 
<^fannnels  would  flow  into  such  lakes,  rivers,  and  waterways,  or  waters  flowing 
from  such  lakes,  rivers,  and  waterways,  or  the  waters  of  rivers  flowing  n^i'oss 
the  boundary. 

Article  I. 

The  high  contracting  parties  agree  that  the  navigation  of  all  navigable  bound- 
ary waters  shall  forever  continue  free  and  open  for  the  purposes  of  commerce 
to  the  inhabitants  and  to  the  ships,  vessels,  and  boats  of  lK>th  countries  equally, 
subject,  however,  to  any  laws  and  regulations  of  either  country,  within  its  own 
tsrritory,  not  Inconsistent  with  such  privilege  of  free  navigation  and  applying 
squally  and  without  discrimination  to  the  inhabitants,  ships,  vessels,  and  boats 
of  both  countries. 

It  is  further  agreed  that  so  long  as  this  treaty  shall  remain  in  force  this 
same  right  of  navigation  shall  extend  to  the  waters  of  Lake  Michigan  nnd  to  all 
canals  connecting  boundary  waters  and  now  existing  or  which  may  hereafter 
be  constructed  on  either  side  of  the  line.  Either  of  the  high  contracting  parties 
may  adopt  rules  and  regulations  governing  the  use  of  such  canals  within  its 
own  territory  and  may  charge  tolls  for  the  use  thereof,  but  all  such  rules  and 
regulations  and  all  tolls  charged  shall  apply  alike  to  the  subjects  of  citizens  of 
tlie  high  contracting  parties  and  the  ships,  vessels,  and  boats  of  both  of  the 
high  contracting  parties,  and  they  shall  be  placed  on  terms  of  equality  In  the 
use  thereof. 

Article  II. 

Each  of  the  high  contracting  parties  reserves  to  itself  or  to  the  several  State 
governments  on  the  one  side  and  the  Dominion  or  Provincial  Goveniments  on 
the  other,  as  the  case  may  be,  subject  to  any  treaty  provisions  now  existing 
with  respect  thereto,  the  exclusive  jurisdiction  and  control  over  the  use  and 
diversion,  whether  temporary  or  permanent,  of  all  waters  on  Its  own  side  of 
the  line  which  in  th^r  natural  channels  would  flow  across  the  boundary  or 
into  boundary  waters;  but  it  is  agreed  that  any  interference  with  or  diver- 
sion from  their  natural  channel  of  such  waters  on  either  side  of  the  boundary, 
resulting  In  any  injury  on  the  other  side  of  the  boundary,  shall  give  rise  to  the 
same  rights  and  entitle  the  injured  parties  to  the  same  legal  remedies  as  if 
such  injury  took  place  in  the  country  where  such  diversion  or  interference 
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occurs ;  but  this  provision  shall  not  apply  to  cases  already  existing  or  to  cases 
expressly  covered  by  special  agreement  between  the  parties  hereto. 

It  is  understood,  however,  that  neither  of  the  high  contracting  parties  intends 
by  the  foregoing  provision  to  surrender  any  right  which  it  may  have  to  object 
to  any  Interference  with  or  diversions  of  waters  on  the  other  side  of  the 
boundary  the  eflPect  of  which  would  be  productive  of  material  injury  to  the 
naTigation  interests  on  its  own  side  of  the  boundary. 

Abtioli:  III. 

It  is  agreed  tliat  in  addition  to  the  uses,  obstructions,  and  diversions  hereto- 
fore permitted  or  hereafter  provided  for  by  special  a greement  between  th-e  parties 
hereto,  no  further  or  other  uses  or  obstructions  or  diversions,  whether  temporary 
or  permanent,'  of  boundary  waters  on  either  side  of  the  line,  affecting  the 
natural  level  or  flow  of  boundary  waters  on  the  other  side  of  the  line,  shall 
be  made  except  by  authority  of  the  United  States  or  the  Dominion  of  Canada 
within  their  respective  jurisdictions  and  with  the  approval,  as  hereinafter 
provided,  of  a  joint  commission,  to  be  known  as  the  international  Joint  Oom- 
miflsion. 

The  foregoing  provisions  are  not  intended  to  limit  or  interfere  with  the 
existing  rights  of  the  Government  of  the  United  States  on  the  one  side  and 
the  Government  of  the  Dominion  of  Canada  on  the  other,  to  undertake  and 
carry  on  governmental  works  in  boundnry  waters  for  the  deepening  of  chan- 
nels, the  construction  of  breakwaters,  the  improvement  of  harbors,  and  other 
governmental  works  for  the  benefit  of  commerce  and  navigation,  provided  that 
such  works  are  wholly  on  its  own  side  of  the  line  and  do  not  materially  affect 
the  level  or  flow  of  the  boundary  waters  on  the  other,  nor  are  such  provisions 
intended  to  interfere  with  the  ordinary  use  of  such  waters  for  domestic  and 
sanitary  purposes. 

ASTICLE  IV. 

The  high  contracting  parties  agree  that  except  in  cases  provided  for  by 
special  agreement  between  them,  they  will  not  permit  the  cotrst ruction  or  main- 
tenance on  their  respective  sides  of  the  boundary  of  any  remedial  or  protective 
wofks  or  any  dams  or  other  obstructions  in  waters  flowing  from  boundary 
waters  or  in  waters  at  a  lower  level  than  the  boundary  in  rivers  flowing 
across  the  boundary,  the  effect  of  which  is  to  raise  the  natural  level  of  waters 
on  the  other  side  of  the  boundary  unless  the  construction  or  maintenance 
thereof  is  approved  by  the  aforesaid  International  Joint  Commission. 

It  Is  further  agreed  that  the  waters  lierein  defined  as  boundary  waters  and 
waters  flowing  across  the  boundary  shall  not  be  polluted  on  either  side  to  the 
injury  of  health  or  property  on  the  other. 

AxaoLB  V. 

The  high  cootnietiiig  parties  agree  that  it  is  expedient  to  limit  the  diver- 
sion of  waters  from  the  Niagara  River  00  that  the  level  of  Lake  Erie  and  the 
flow  of  the  stream  shall  not  be  appreciably  affected.  It  is  the  desire  of  both 
parties  to  accomplish  this  object  -with  the  least  possible  injury  to  investments 
whidi  have  already  been  made  in  the  constmctlon  of  power  plants  on  the 
United  States  side  of  the  river  under  grants  of  authority  ifrom  the  State  of 
New  York,  and  on  the  Canadian  side  of  the  river  under  licenses  anthorizeii  by 
the  Dominion  of  Canada  and  the  Provinee  of  Ontario. 

So  long  as  this  treaty  shall  remain  in  force  no  diversion  of  the  waters  of 
the  Niagara  River  at>ove  the  Falls  from  the  natural  course  and  stream  thereof 
shall  be  permitted  except  for  the  purposes  and  to  the  extent  hereinafter  pro- 
vided. 

The  United  States  may  authorize  and  permit  the  diversion  within  .the  State 
of  New  York  of  the  waters  of  said  river  above  the  Falls  of  Niagara,  for  iwwer 
purposes,  not  exceeding  in  the  aggregate  a  dally  diversion  at  the  rate  of  twenty 
thousand  cubic  feet  of  water  per  second. 

The  United  Kingdom,  by  the  Dominion  of  Canada,  or  the  Pro\'ince  of  OnU- 
rio,  may  authorize  and  permit  the  diversion  within  the  Province  of  Ontario  of 
the  waters  of  said  river  above  the  Falls  of  Niagara,  fbr  power  pnriioses,  not 
exceedtng  to  the  aggregate  a  daily  diversion  at  the  rate  of  thirty-six  thonsan^l 
ruble  fMt  of  water  per  second. 
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The  prohibitions  of  this  article  shall  not  apply  to  the  diversion  of  water  for 
sanitary  or  domestic  purposes,  or  for  the  service  of  canals  for  the  purposes  of 
navigation. 

Abtiole  VI. 

The  high  contracting  parties  agree  that  the  Saint  Mary  and  Milk  Rivers  and 
their  tributaries  (in  the  State  of  Montana  and  the  Provinces  of  Alberta  and 
Saslcatchewan)  are  to  be  treated  as  one  stream  for  the  purposes  of  irrigation 
and  power,  and  the  waters  thereof  shall  be  apportioned  equally  between  the 
two  countries,  but  in  making  such  equal  apportionment,  more  than  half  may 
be  taken  from  one  river  and  less  than  half  from  the  other  by  either  country 
so  as  to  afford  a  more  beneficial  use  to  each.  It  is  further  agreed  that  in  the 
division  of  such  waters  during  the  irrigation  season,  between  the  first  of  April 
and  thirty-first  of  October,  inclusive,  annually,  the  United  States  is  entitled  to 
a  prior  appropriation  of  five  hundred  cubic  feet  per  second  of  the  waters  of  the 
Milk  River,  or  so  much  of  such  amount  as  constitutes  three>fourths  of  its  nat- 
ural flow,  and  that  Canada  is  entitled  to  a  prior  appropriation  of  five  hundred 
cubic  feet  per  second  of  the  flow  of  Saint  Mary  River,  or  so  much  of  such 
amount  as  constitutes  three-fourths  of  its  natural  flow. 

The  channel  of  the  Milk  River  in  Canada  may  be  used  at  the  convenience 
of  the  United  States  for  the  conveyance,  while  passing  through  Canadian  terri- 
tory, of  waters  diverted  from  the  Saint  Mary  River.  The  provisions  of  Article  II 
of  this  treaty  shall  apply  to  any  injury  resulting  to  property  in  Canada  from 
the  conveyance  of  such  waters  through  the  Milk  River. 

The  measurement  and  apportionment  of  the  water  to  be  used  by  each  country 
shall  from  time  to  time  be  made  Jointly  by  the  properly  constituted  reclama- 
tion ofticers  of  the  United  States  and  the  properly  constituted  irrigation  officers 
of  His  Majesty  under  the  direction  of  the  International  Joint  Commission. 

Abticle  VII. 

The  high  contracting  parties  agree  to  establish  and  maintain  an  International 
Joint  Commission  of  the  United  States  and  Canada  composed  of  eHx  commis- 
sioners, three  on  the  part  of  the  United  States  appointed  by  the  President 
thereof,  and  three  on  the  part  of  the  United  Kingdom  appointed  by  His  Majesty 
on  the  recommendation  of  the  Governor  in  Council  of  the  Dominion  of  Canada. 

Abtiolb  VIII. 

This  International  Joint  Commission  shall  have  Jurisdiction  over  and  shall 
pass  upon  all  cases  involving  the  use  or  obstruction  or  diversion  of  the  waters 
with  respect  to  which,  under  Articles  III  and  IV.  of  this  treaty,  the  approval  of 
this  commission  is  required,  and  in  passing  upon  such  cases  the  commission  shall 
be  governed  by  the  following  rules  or  principles  which  are  adopted  by  the  high 
contracting  parties  for  this  purpose: 

The  high  contracting  parties  shall  have,  each  on  its  own  side  of  the  boundary, 
equal  and  similar  rights  In  the  use  of  the  waters  hereinbefore  defined  as 
lioimdary  waters. 

The  following  order  of  precedence  shall  be  observed  among  the  various  uses 
enumerated  hereinafter  for  these  waters,  and  no  use  shall  be  permitted  whldi 
tends  materially  to  conflict  with  or  restrain  any  other  use  which  is  given  pref- 
erence over  it  in  this  order  of  precedence : 

First.  I'ses  for  domestic  and  sanitary  purposes. 

Second.  Uses  for  navigation,  including  the  service  of  canals  for  the  purposes 
of  navigation. 

Thinl.  Uses  for  power  and  for  irrigation  purposes. 

The  foregoing  provisions  shall  not  apply  to  or  disturb  any  existing  uses  of 
boundary  waters  on  either  side  of  the  boundary. 

The  requirement  for  an  equal  division  may,  in  the  discretion  of  the  commis- 
sion, be  suspended  in  cases  of  temporary  diversions  along  boundary  waters  at 
points  where  such  equal  division  can  not  be  made  advantageously  on  account  of 
local  conditions  and  where  such  diversion  does  not  diminish  elsewhere  the 
amount  available  for  use  on  tlie  other  side. 

The  commission  In  its  discretion  may  make  Its  approval  in  any  case  condi- 
tional upon  the  constmction  of  remedial  or  protective  works  to  compensate  so 
far  as  possible  for  the  particular  use  or  diversion  proposed,  and  In  such  cases 
may  require  that  suitable  and  adequate  provision,  approved  by  the  commission. 
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be  made  for  tbe  protection  and  Indemnity  against  Injury  of  any  interests  on 
either  side  of  the  boundary. 

In  cases  Involving  the  elevation  of  the  natural  level  of  waters  on  either  side 
of  the  line  as  a  result  of  the  construction  or  maintenance  on  the  other  side  of 
remedial  or  protective  works  or  dams  or  other  obstructions  in  boundary  waters 
or  in  waters  flowing  therefrom  or  In  waters  below  the  boundary  in  rivers  flowing 
acoss  the  boundary,  the  commission  shall  require,  as  a  condition  of  its  approval 
thereof,  that  suitable  and  adequate  provision,  approved  by  it,  be  made  for  the 
protection  and  indemnity  of  all  interests  on  the  other  side  of  the  line  which  may 
be  injured  ther^y. 

The  majority  of  the  commissioners  shall  have  power  to  render  a  decision.  In 
case  the  commission  Is  evenly  divided  upon  any  question  or  matter  presented 
to  it  for  decision,  separate  reports  shall  be  made  by  the  commissioners  on  each 
side  to  their  own  Government.  The  high  contracting  parties  shall  thereupon 
endeavor  to  agree  upon  an  adjustment  of  the  question  or  matter  of  difference, 
and  if  an  agreement  is  reached  between  them  it  shall  be  reduced  to  writing 
in  the  form  of  a  protocol,  and  shall  be  communicated  to  the  commissioners,  who 
dmll  take  such  further  proceedings  as  may  be  necessary  to  carry  out  such 
agreement. 

Abticlb  IX. 

The  high  contracting  parties  further  agree  that  any  other  questions  or  mat- 
ters of  difference  arising  between  them  Involving  the  rights,  obligntlons,  or 
intereets  of  either  in  relation  to  the  other  or  to  the  inhobitantp  of  the  other, 
along  the  common  frontier  between  the  United  States  and  the  Dominion  of  Can- 
ada, shall  be  referred  from  time  to  time  to  the  international  Joint  commission 
for  examination  and  report  whenever  either  the  Government  of  the  United 
States  or  the  Government  of  the  Dominion  of  Canada  shall  request  that  such 
questions  or  matters  of  difference  be  so  referred. 

The  international  Joint  commission  Is  outhorlKed  in  each  case  so  referred  to 
examine  Into  and  report  upon  the  facts  and  circumstances  of  the  particular 
questions  and  matters  referred,  together  with  such  conclnslons  and  recommenda- 
tions as  may  be  appropriate,  subject,  however,  to  any  restrictions  or  excep- 
tions which  may  be  imposed  with  respect  thereto  by  the  terms  of  the  reference. 

Such  reports  of  the  commissions  shall  not  be  regarded  as  decisions  of  the 
questions  or  matters  so  submitted  either  on  the  facts  or  the  law,  and  shall  in 
no  way  have  the  character  of  an  arhltml  award. 

The  commission  shall  make  a  joint  report  to  both  Governments  in  all  cases 
in  which  all  or  a  majority  of  the  commissioners  agree,  and  in  case  of  disagree- 
ment the  minority  may  make  a  Joint  report  to  both  Govenmieuts  or  separate 
reports  to  their  respective  Governments. 

In  case  the  commission  Is  evenly  divided  upon  any  question  or  matter  re- 
ferred to  It  for  report,  separate  reports  shall  be  made  by  the  commisslouers  on 
each  side  to  their  own  Government 

Article  X. 

Any  questions  or  matters  of  difference  arising  between  the  high  contracting: 
parties  Involving  the  rights,  obligations,  or  interests  of  the  United  States  or  of 
^the  Dominion  of  Canada  either  in  relation  to  each  other  or  to  their  respective 
Inhabitants,  may  be  referred  for  decision  to  the  international  Joint  commission 
by  the  consent  of  the  two  parties.  It  being  understood  that  on  the  part  of  the 
United  States  any  such  action  will  be  by  and  with  the  advice  and  consent  of 
the  Senate,  and  on  the  part  of  His  Majesty's  Government  with  the  consent  of 
the  Governor  General  In  Council.  In  each  case  so  referred  the  said  coramis- 
slon  is  authorized  to  examine  into  and  report  upon  the  facts  and  circumstances 
of  the  particular  questions  and  matters  referred,  together  with  such  conclu- 
sions and  recommendations  as  may  be  appropriate,  subject,  however,  to  any 
restrictions  or  exceptions  which  may  be  imposed  with  respect  thereto  by  the 
terms  of  the  reference. 

A  majority  of  the  said  commission  shall  have  power  to  render  a  decision  or 
finding  upon  any  of  the  questions  or  matters  so  referred. 

If  the  said  commission  Is  equally  divided  or  otherwise  unable  to  render  a 
decision  or  flnding  as  to  any  questions  or  matters  so  referred.  It  shall  be  the 
duty  of  the  commissioners  to  make  a  Joint  report  to  both  (ioveniments,  or 
separate  reports  to  their  respective  Governments,  showing  the  different  con- 
doaions  arrived  at  with  regard  to  the  matters  or  questions  so  referri?d.  which 
gnestioofl  or  matters  shall  thereupon  be  referred  for  decision  by  the  high  con- 
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tracting  parties  to  an  umpire  chosen  In  accordance  with  the  procedure  pre- 
scribed in  the  fourth,  Qfth,  and  sixth  paragraphs  of  Article  XLV  of  The  Hague 
Oonventiou  for  the  pacific  settlement  of  internritioiial  dilutes,  dated  October 
eighteenth,  nineteen  hundred  and  seven.  Such  umpire  shall  have  power  to 
render  a  final  decision  with  respect  to  those  matters  and  questions  so  referred 
on  which  the  commission  foiled. 

ABTICT.E  XI. 

A  duplicate  original  of  all  decisions  rendered  and  joint  reports  niuile  by  the 
commission  shall  be  transmitted  to  and  filed  with  the  Secretary  of  $tate  of  the 
United  States  and  the  Governor  Genera^  of  the  Dominion  of  Canada,  and  to 
them  shall  be  addressed  all  communications  of  the  commissions. 

Article  XII. 

The  international  joint  commission  shall  meet  and  organis^e  at  Washington 
I»«omptly  after  the  members  thereof  are  appointed,  and  when  organized  the 
commission  may  fix  such  times  and  places  for  its  meetings  as  may  be  necessary, 
subject  at  all  times  to  special  call  or  direction  by  the  two  Governments.  Kach 
commissioner,  upon  the  first  joint  meeting  of  the  commission  after  his  appoint- 
m«it,  shall,  before  proceeding  with  the  work  of  the  commission,  make  and 
subscribe  a  solemn  declaration  in  writing  that  he  will  faithfully  and  impar- 
tially perform  the  duties  imposed  upon  him  under  this  treaty,  and  such  declara- 
tion shall  be  entered  on  the  records  of  the  proceedings  of  the  commission. 

The  United  States  and  Canadian  sections  of  the  commission  may  each  appoint 
a  secretary,  and  these  shall  act  as  joint  secretaries  of  the  commission  at  Its 
joint  sessions,  and  the  commission  may  employ  engineers  and  clerical  assistants 
from  time  to  time  as  it  may  deem  advisable.  The  salaries  and  personal  ex- 
penses of  the  commission  and  of  the  secretaries  shall  be  paid  by  their  respective 
Governments,  and  all  reasonable  and  necessary  joint  expenses  of  the  commission 
incurred  by  it  shall  be  paid  in  equal  moieties  by  the  high  contracting  parties. 

The  conmiission  shall  have  power  to  administer  oaths  to  witnesses,  and  to 
take  evidence  on  oath  whenever  deemed  necessary  In  any  proceeding,  or  inquiry, 
or  matter  within  its  jurisdiction  under  this  treaty,  and  all  parties  interested 
therein  shall  be  given  convenient  opportunity  to  be  heard,  and  the  high  con- 
tracting parties  agree  to  adopt  such  legislation  as  may  be  appropriate  and 
necessary  to  give  the  commisslmi  the  powers  above  mentioned  on  qach  side  of 
the  boundary,  and  to  provide  for  the  issue  of  subpoenas  and  for  compelling 
the  attendance  of  witnesses  in  proceedings  before  the  commission.  The  commls^ 
sion  may  adopt  such  rules  of  procedure  as  shall  be  in  accordance  with  justice 
and  equity  and  may  make  such  examination  in  person  and  through  agents  or 
employees  as  may  be  deemed  advisable. 

Article  XIII. 

In  all  cases  where  special  agreements  between  the  high  contracting  jtartles 
hereto  are  referred  to  In  the  foregoing  articles,  such  agreements  are  under- 
stood and  intended  to  include  not  only  direct  agreements  between  tlie  high 
contracting  parties^  but  also  any  mutual  arrangement  between  the  United  States 
and  the  Dominion  of  Canada  expressed  by  concurrent  or  reciprocal  legislation 
on  the  part  of  Congress  and  the  Parliament  of  the  Dominion. 

Article  XIV. 

The  present  treaty  shall  be  ratified  by  the  President  of  the  United  States  of 
America,  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  and  liy  His 
Britannic  Mnjesty.  The  ratifications  shall  be  exchanged  at  Washington  as 
soon  as  possible  and  the  treaty  shall  take  effect  on  the  date  of  the  exchange  of 
its  ratifications.  It  shall  remain  In  force  for  five  years,  dating  ftom  the  day 
of  exchange  of  ratifications,  and  thereafter  until  terminated  by  twelve  month's 
written  notice  given  by  either  high  contracting  party  to  the  other. 

In  ta\th  whereof  the  resi)ectlve  plenipotentiaries  have  signed  this  twaty  in 
duplicate  and  have  hereunto  affixed  their  seals. 

Done  at  Washington  the  eleventh  d«y  of  January,  In  the  year  of  our  Lord 
nineteen  hundred  and  nine. 

(Signed)  Elihu  Root.        [seal.] 

(Signed)  James    Bryce.     [seal.] 
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Aiul  whereas  the  Senate  of  the  I-uited  8tate»  by  their  retiolutioii  of  March 
Uiinl,  juiueteea  huiMlreU  iiud  uii^e  ( two-thbds  of  the  Seuutors  ppeiaeut  coucum«H8 
therein),  did  advise  and  consent  to  the  ratification  of  the  said  treaty  with  the 
following  uudergtanding  to  wit: 

RvMoheeif  further  {aa  a  pari  of  tMs  ratification) ^  That  the  United  Btate» 
auticores  this  treaty  with  the  understanding  that  nothioir  in  this  treaty  shall  ta 
construed  as  affecting  or  changing  any  existing  territoirial  or  riparian  righ^ 
in  tlie  water,  or  rights  of  the  owners  of  lands  under  water,  ou  either  si^le  of  the 
intemntlonal  boundary  at  the  rapids  of  the  Saint  Marys  River  at  Sanlt  Safnte 
Marie,  in  the  use  of  the  waters  flowing  over  such  lands,  subject  to  tiie  require 
mentB  of  navigation  in  bemidary  waters,  and  of  navigBtion'canala^  tuid  with- 
oHt  praiudice  to  the  existing  right  of  the  United  Statee  and  Ctiaada^  e8£h  to 
use  the  waters  of  the  Saint  Marys  Hiver  within  its  own  territory ;  and  further, 
that  nothing  in  this  treaty  shall  be  construed  to  Interfere  with  the  drainage  of 
wet,  swamp,  and  overflowed  lands  into  streams  flowing  into  boundary  watsini,. 
and  that  this  interpretation  wilj  be  mentiiouad  in  the  r»tlfloatiott  of  ttdi  tmUr 
as  conveying  the  true  meaning  of  the  treaty,  and  will,  in  effect,  form  part  oA 
the  treaty. 

And  whereas  the  said  understanding  has  l)een  accepted  by  the  Government  of 
Great  Britain,  and  the  ratifications  of  the  two  Governments  of  the  said  treaty' 
wtDe  exelianged  in  the  city  of  Washington  on  the  flfth  day  of  May,  ens  tSiousand 
nine  hundred  and  ten ; 

Now,  therefore*  be  it  known  that  I,  William  Howard  Taft,  President  of  the 
United  States  of  America,  have  caused  the  said  treaty  and  the  said  imderstani)- 
ing,  aa  forming  a  part  thereof,  to  be  made  public,  to  the  end  that  the  same  and 
every  article  and  clause  thereof  may  be  observed  and  folfllled  with  good  fhith 
by  the  United  States  and  the  citlseas  thereof. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
United  States  to  be  afllxed. 

Done  at  the  city  of  Washingrton  this  thirteenth  day  of  May,  In  the  year  of  otn? 
Lord  nineteen  hundred  and  ten,  and  of  the  independence  of  the  United  ai»tCB  S0 
America  the  one  hundred  and  thirty-fourth. 

[SEAJu]  Wm.  H.  Tait. 

By  the  President : 
P.  0.  Knox, 

Becretdry  of  State. 

Pbotoool  of  Exchange. 

On  proceeding  to  the  exchange  of  the  ratifications  of  the  treaty  signed  at 
Washington  on  January  eleventh,  nineteen  hundred  and  nine,  between  the 
United  States  and  Great  Britain,  relating  to  boundary  waters  and  questions 
arising  mlong  the  l>oandary  between  the  Unitsd  States  and  His  Doaiinion  of 
Oanada*  t2ie  undersigned  plsnipotentlarlefi,  duly  authorised  thereto  by  theU 
respective  Governments,  hereby  declare  that  nothing  in  this  treaty  shall  be 
construod  as  affecting,  or  changing,  any  existing  territorial  or  riparian  rights  in 
the  water,  or  rights  of  the  owners  of  lands  under  water,  on  either  side  of  ths. 
hitsmatioiial  bonndary  at  the  rapids  of  the  Saint  Marys  RlTsr  ait  Sanlt  Baintsr 
MaEle.  in  the  use  of  the  waters  flowing  over  saeh  lands,  subject  to  the  reqalc^* 
ments  of  navigation  in  boundary  waters  and  of  navigation  canals,  and  without 
prejudice  to  the  existing  right  of  the  United  States  and  Canada,  each  to  use  the 
waters  of  the  Saint  Marys  River,  within  Its  own  territory ;  and  further,  thai 
nothing  in  this  treaty  shall  be  construed  to  interfere  with  ths  diainagB  of  wst, 
swaflBp*  and  oTerflowed  lands  into  streams  flowing  into  boundary  waters*  and 
also  that  this  declaration  shall  be  deemed  to  have  equal  force  and  effect  as  the 
treaty  itself  and  to  form  an  integral  part  thereto. 

Tbe  exchange  of  ratifications  then  took  place  in  the  usual  form. 

In  witness  whereof  they  have  signed  tb%  present  inQtoeed  of  ex<diange  and 
have  afllxed  thsir  seals  thereto. 

Done  at  Washington  this  fifth  day  of  May,  nineteen  hundred  and  ten. 

PHU.ANOSB  G.  Knox,     [seal.] 
James  Bryce.  Tskal.] 

The  Chairman.  The  committee  will  now  hear  from  Mr.  Bristol!, 
qI  Buffalo,  N.  Y. 

Mr.  Dbibcoll.  I  shall  not  take  up  more  than  a  iniaute  or  two  of 
your  time.  I  reoli^se  that  you  mean  to  give  both  bills  a  great  deal 
of  your  valuable  time.    In  my  judgment,  both  biUs  are  good  billB. 
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I  come  from  the  city  of  Buffalo,  and  you  all  know  that  the  city  of 
Buffalo  IS  located  about  22  miles  from  Niagara  Falls;  and  the  people 
there  and  in  the  surrounding  country  have  but  two  objects  in  view, 
and  that  is  to  get  more  power  and  cneaper  power,  and  I  think  that 
they  should  have  cheaper  power  rates.  I  listened  to  my  colleague 
and  I  think  he  has  maae  a  very  fair  statement. 

Mr.  KENDALL.  Have  the  people  no  concern  about  the  preservation 
of  the  Falls  ? 

Mr.  Driscoll.*  As  far  as  the  preservation  of  the  Falls  is  concerned, 
the  question  before  vour  committee  is  whether  or  not  the  diversion 
of  the  4,400  cubic  feet  of  water  per  second  that  is  allowed  under 
this  treaty,  and  which  is  not  at  present  being  used,  will  in  any  way 
harm  the  scenic  beauty  of  Niagara  Falla*  In  my  judgment,  not  in 
the  slightest  degree. 

The  Chairman.  The  treaty  provides  for  56,000  cubic  feet  per 
second. 

Mr.  Driscoll.  We  have  no  jurisdiction  over  that.  All  we  have 
jurisdiction  over  would  be  the  15,600  cubic  feet  per  second  that  is 
now  being  used  and  the  4,400  feet  additional  that  is  not  being  used. 

Mr.  Cooper.  How  much  would  it  be  in  the  ag^egate? 

Mr.  Drisgoll.  Twenty  thousand  on  the  American  side.  The  limi- 
tations that  have  been  placed  upon  the  waters  of  Niagara  Biver 
should  be  released.  That  is,  I  do  not  believe  that  it  was  the  inten- 
tion of  the  law  to  control  the  waters  below  Niagara  Falls,  where  I 
understand  there  is  a  drop  of  some  eighty  odd  feet.  If  that  water 
should  be  used  for  power  purposes  in  the  lower  Niagara  it  would  be 
a  great  benefit  to  tne  people,  and  it  would  not  impair  in  any  way 
the  scenic  beauty  of  Niagara  Falls.  I  do  say,  gentlemen,  that  when 
your  committee  present  the  bill  it  should,  in  my  judgment,  be  one 
so  perfect  that  it  would  not  be  necessary  for  Congress  to  cross  a  "  t " 
or  dot  an  "  i "  in  its  amendment. 

The  Chairman.  How  can  we  do  that?  I  wish  the  gentleman 
would  state.    It  would  be  gratifying  to  us. 

Mr.  Drisoou^.  I  am  ^oing  to  leave  that  to  the  chairman  and  the 
gentlemen  of  the  committee.  I  know  that  it  is  a  very  difficult  propo- 
sition. I  fully  agree  with  Mr.  Simmons  that  this  is  one  of  the 
greatest  questions  that  will  ever  come  before  this  committee  affecting 
power  regulation.  I  believe  there  should  be  some  law  in  this  country 
tegulating  the  maximum  and  minimum  cost  of  power.  We  have 
been  told  that  there  is  160,000  horsepower  coming  in  from  Canada. 
I  can  not  find  any  reason  why  we  should  not  have  more  power  if  we 
have  the  market  to  develop  it. 

Mr.  Flood.  But  do  you  think  that  the  price  to  the  consumer  should 
be  limited  ? 

Mr.  Driscoll.  Absolutely.  I  thank  you,  gentlemen,  very  kindly. 
There  are  several  gentlemen  here,  including  representatives  of  tne 
chamber  of  commerce  of  the  city  of  Buffalo.  Thev  have  been 
spending  a  good  deal  of  time  here  and  I  hope  they  will  \ye  heard. 

Mr.  Simmons.  I  would  just  like  to  ask  one  question.  Do  you 
think  the  public-service  commission  would  safeguard  that  proposition 
in  the  city  of  New  York? 

Mr.  Driscoll.  That  I  can  not  answer,  gentlemen;  that  is  quite 
another  proposition. 

The  Chairman.  The  committee  Will  now  hear  from  Representative 
Doremus,  of  Michigan. 
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Mr.  DoBEMTJS.  Mr.  Chairman  and  sentlemen  of  this  committee, 
I  think  you  all  understand  that  perhaps  no  city  is  more  deeply 
mterestea  in  this  question  than  Detroit.  We  have  pending  at  the 
present  time  a  street  car  settlement  that  will  be  voted  on  by  the 
people  next  Tuesday.  That  settlement  carries  with  it  the  ques- 
tion of  embarking  in  the  municipal  ownership  of  street  railways. 
If  they  decide  to  operate  the  street  railway  system  now  or  at  a 
later  period  they  might  be  interested  in  getting  this  cheaper  power. 
We  have  in  Detroit  a  municipal  lighting  plant 

Mr.  L^VT.  What  is  the  distance  from  Detroit  to  Niagara  ? 

Mr.  DoB£Mus.  I  do  not  know,  but  I  would  say,  offhand,  300  miles. 

A  Mjsmbee.  Two  hundred  and  twenty-five. 

Mr.  DoREMus.  The  constitution  of  the  State  of  Michigan  gives  the 
city  the  power  to  enffafi;e  in  private  lighting.  There  again  you  will 
see  the  interest  which  tne  people  of  Detroit  nave  in  this  proposition. 
Our  manufacturers  would  like  to  get  cheaper  power  and  the  citizens 
of  Detroit  would  naturally  like  to  get  cheaper  lighting;.  Under  the 
Burton  Act,  as  I  imderstand  it,  it  is  absolutely  impossible  for  them 
to  get  this  power  from  Niagara  Falls.  A  private  corporation  has  a 
contract  at  this  time  for  25,000  horsepower  with  the  hydroelectric 
commission  of  Canada,  but  Mr.  Monaghan,  who  is  to  appear  before 
this  committee,  is  on  his  way  here  now,  and  he  will  tell  you  about 
that.  I  understand  his  train  has  been  delayed,  but  he  will  be  here 
some  time  this  forenoon.  While  we  are  deeply  interested  and  want 
to  utilize  a  portion  of  this  power,  we  are  also  interested  in  seeing 
some  sort  oi  regulation  over  the  prices  charged  the  consumers  in 
Detroit.  I  do  not  think  it  should  oe  left  in  the  power  of  any  cor- 
poration to  exact  exorbitant  prices  from  the  people  of  Detroit  or  any 
other  city.  I  merely  wish  to  make  a  suggestion.  I  think  this  is  a 
matter  over  which  the  Federal  Government  has  exclusive  control. 
Certainly  if  we  have  the  right  to  exclude  this  power  from  Canada 
entirely,  we  have  the  right  to  regulate  the  price ;  and  it  occurred  to 
me  that  it  might  be  a  good  idea  to  place  this  entire  matter  in  the 
hands  of  the  Interstate  Commerce  Commission.  They  could  have  the 
same  authority  over  these  rates  that  they  exercise  over  the  railroad 
rates.  I  thiuK  that  will  be  satisfactory  to  the  people  of  Detroit. 
So,  in  brief,  we  are  interested  in  being  in  a  position  to  import  this 
power,  and  also  to  safeguard  the  citizens  of  Detroit  who  may  use  it. 

The  CHAnudAN.  As  x  understand  it,  the  city  of  Detroit  has  a  mu- 
nicmal  lighting  plant  and  a  contract  with  tlbe  Ontario  Power  Co. 
to  furnish  power,  etc.? 

Mr.  Bristol.  ISo :  that  is  the  hydroelectric  commission.  Mr.  Mon- 
aghan represents  tnat. 

The  Chairmak.  And  this  companv  intends  to  sell  the  power  to 
the  citv? 

Mr.  DoREMUS.  They  have  a  contract  to  sell  25.000  horsepower, 
and  they  intend  now  to  extend  the  power  to  Windsor.  I  am  assum- 
ing, gentlemen,  that  the  treaty  between  this  countrv  and  Great  Brit- 
ain accomplishes  the  purposes  for  which  it  was  made  and  that  it  does 
amply  protect  the  scenic  beauty  of  the  Falls. 

A  Member.  What  is  the  nearest  place  to  Detroit  ? 

Mr.  DoRSMUs.  I  am  not  prepared  to  answer  that.  I  should  have 
mentioned  it,  Mr.  Chairman,  but  we  have  no  public-service  com- 


20  PRESERVATION   OF   NIAGARA  FALU8. 

mission  in  Michigan  with  power  to  regulate  prices  charged  the  con- 
sumers of  light  and  power. 

Mr.  Sharp.  Do  you  think  it  would  be  competent  for  Congress  to 
confer  jurisdiction  upon  the  Interstate  Commerce  Commission  to 
determine  the  reasonableness  of  rates  on  power  transmitted  from 
Canada  into  this  country? 

Mr.  DoREMus.  I  do  not  think  there  is  any  question  about  it,  under 
our  constitutional  power,  to  regulate  commerce  between  the  States 
and  foreign  coimtries. 

Mr.  Flood.  I  notice  in  the  Smith  bill  a  provision  that  no  charge 
shall  be  made  to  individuals  or  municipaHties  greater  than  in  Can- 
ada.   What  do  you  think  of  that? 

Mr.  DoREMiTS.  I  do  not  how  that  would  operate  in  practice.  Tlie 
object  of  the  Canadian  Government  is  to  rimush  power  from  the 
Falls  to  Canadian  cities  at  actual  cost.  Now,  if  this  power  is  to  be 
used  in  Detroit  through  a  private  corporation  it  would  be  entitled 
to  a  fair  return  on  the  cai)ital  invested,  which,  of  course,  it  could  not 
obtain  if  required  to  furnish  the  power  at  cost. 

Mr.  Cooper.  Where  can  we  get  the  specific  information? 

Mr.  DoREMus.  I  think  from  the  hydroelectric  commission  of  Can- 
ada. 

Mr.  Cooper.  I  mean,  is  there  any  official  document  in  this  country 
that  will  give  us  that  information? 

Mr.  DoREMUS.  I  do  not  know. 

Mr.  Flood.  You  think,  then,  Mr.  Doremus,  it  will  take  some  more 
legislation  than  that  indicated  in  the  Smith  bill? 

Mr.  DoREMUS.  Why,  I  judge  that  ought  to  be  changed  in  some  de- 
gree, although  I  have  not  given  that  particular  feature  much  con- 
sideration. But  I  do  think  there  should  be  some  legislation,  and  the 
rates  should  be  under  the  control  of  the  Federal  Government. 

Mr.  CuRLBY.  I  was  going  to  ask  you  if  you  could  state  the  differ- 
ence in  prices  between  the  manufacturers  of  electric  light  in  Detroit 
and  that  which  would  be  made  in  consequence  of  this  lighting 
scheme  ? 

Mr.  DoREMUs.  The  only  thing  I  can  say  is  what  Mr.  Monaghan 
said,  that  they  could  furnish  it  for  20  per  cent  less  than  is  now 
charged. 

Mr.  CuRLEY.  Would  the  private  operating  companies  that  are 
now  doing  the  Avork  in  Detroit  find  it  advisable  to  continue  it  at  20 
per  cent  of  the  present  rate? 

Mr.  DoREMus.  Well,  I  do  not  think  that  they  would  be  driven  out 
of  business. 

The  Chairmak.  The  committee  will  now  hear  from  Mr.  Greorge  P. 
Sawyer,  chairman  of  the  committee  representing  the  Chamber  of 
Commerce  of  the  city  of  Buffalo. 

Mr.  George  P.  Sawyer.  The  chamber  of  commerce  in  the  city  of 
Buffalo  has  thought  it  worth  while  to  send  a  committee  here,  con- 
sisting of  myself  and  my  two  colleagues,  in  order  to  say  to  you  g^tle- 
men  that  there  is  a  very  exigent  demand  in  the  city  of  Buffalo  and 
in  western  New  York  for  an  increased  amount  of  power.  From  the 
time  of  the  Pan  American  Exposition,  10  years  ago,  we  have  called 
ourselves  the  "  Electrical  City.*^  Our  plans,  our  investments,  our  de- 
velopment, have  been  based  upon  the  benefit  of  Niagara  Fallis  power. 
We  now  get  from  the  Niagara  Falls,  through  its  distributor,  an 
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average  of  about  160,000  horsepower.  Another  company  only  skirts 
the  boundaries  of  it.  Our  sovereign  neighbor,  the  city  of  Lacka- 
wanna, where  one  of  the  largest  steel  companies  i^  located,  is  a  large 
conaumer  of  power  ^nd  practically  a  part  of  the  city  of  Buffalo. 
There  is  a  consumption  by  this  secondary  company  of  perhaps  twenty 
or  thirty  thousand  horsepower,  so  that  we  use,  maybe,  a  hundrea 
thousand  horsepower  there. 

Mr.  Floop.  Who  do  you  get  this  power  from  ? 

Mr.  Sawykb.  The  Niagara,  LocKjort  &  Ontario  Power  Co.  dis- 
tributes to  l40c]^ort  ana  the  Ontario  Power  Co.  distributes  in  tho 
city  of  Buffalo.    The  Niagara  Falls  Power  Co.  is  a  growing  company. 

Mr.  Flood.  How  much  do  you  get  from  that? 

Mr.  Sawy]^  The  entire  amou];it?  I  heard  some  of  that  comes 
from  Canada ;  but  while  gentlemen  representing  the^e  companies  are 
here  they  can  tell  you  better  than  I  can.  I  am  spealdng  now  of  mat- 
ters that  are  well  known  aoid  which  are  matters  of  common  knowl- 
edge. The  Canadian  Niagara  Power  Co.  is  practically  owned  by 
the  same  people  who  make  up  the  American  Niagara  Power  Co.,  and 
they  reDort  in  their  permit  aoout  150,000  horsepower. 

Mr.  DiFENDERFEB.  That  Ib,  about  1$0,000  that  they  are  permitted  to 
bring  into  this  country? 

Mr.  Sawteb.  That  is  all  that  this  company  can  bring. 

Mr.  DtTENDERFER.  How  much  of  that  is  being  brought  into  the 
United  States  under  the  tr^tyf 

Mr.  Sawyeb.  All  of  it 

Mr.  CooPEB.  Who  issues  this  permit?  Is  it  by  virtue  of  a  treaty 
or  a  law,  or  what  ? 

Mr.  Sawteb.  The  treaty  has  amended  the  Burton  Act;  but  o£ 
course,  while  I  am  very  anxioua  not  to  venture  upon  subjects  that 
can  be  better  treated  by  other  men — ^the  amount  is  not  strictlv  limited 
because  the  companies  have  the  power — they  have  limited  tne  power 
that  they  can  import,  but  just  in  what  way  I  do  not  know.  You  can 
get  that  from  the  power  companies.  But  we  will  get  about  a  hun- 
dred thousand  horsepower  if ,  as  Buffalo  asks  you  to  do,  you  give  us 
the  treaty — the  treaty  which  is  the  siQ)reme  law  of  the  land — or,  we 
think,  should  be — ^and  which  was  negotiated  after  two  years,  when 
every  circumstance  bearing  upon  the  matter  was  brought  up  to  a 
highly  skilled  and  trained  boay.  Since  then,  by  means  whicn  seem 
to  me  to  be  unfortunate — ^but  I  am  not  here,  gentlemen,  to  make  a 
speech  or  to  be  lengthy ;  I  want  to  brinfi"  my  remarks  to  a  close. 

On  February  16,  1911,  the  Chamber  of  Commerce  of  Buffalo  sent 
a  telegram  to  Senator  Root,  At  that  time  the  act  was  pending. 
The  telegram  stated  that  the  Chamber  of  Commerce  of  Buffalo  de- 
sired most  earnestly  the  extension  of  the  Burton  bill  for  a  further 
period  of  five  ^ears,  and  asked  for  a  public  hearing  at  which  to 

E resent  their  views,  asking  his  leadership  in  placing  the  bill  in  his 
ands.  This  was  signed  by  the  president  of  the  chamber  of  com- 
merce. That  was  answered  by  a  telegram  from  Senator  Root  saying 
that  public  hearings  were  not  arranged  for,  and  then  another  long 
and  verjr  emphatic  telegram  was  sent.  This  was  in  February,  1911. 
I  bold  in  my  hands  a  resolution  appointing  this  commitee,  and 
asking,  among  other  things,  the  increased  amount  of  power. 

Now,  gentlemen,  that  fixes  my  official  status :  and  I  can  say,  with- 
out power  to  represent  technically,  without  any  authority  except  that 
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covered  by  the  Chamber  of  Commerce  of  Buffalo  with  its  3,500  mem- 
bers, that  from  Dmikirk  to  Syracuse,  in  the  middle  of  the  State,  this 
same  prayer  goes  up  to  you.  The  street  cars  in  Syracuse  are  run  by 
Niagara  power.  Kochesterj  Auburn,  and  manj  other  places — a 
dozen — ^have  their  public  utilities  ojjerated  by  this  power,  and  they 
all  want  more.  These  two  companies — one  in  Buffalo  and  one  in 
the  immediate  vicinity  of  Buffalo — can  take  on  to-day  a  new  cus- 
tomer who  wants  more  than  2,000  horsepower ;  but  thev  must  reserve 
that  for  the  man  who  has  taken  20,000  norsepower*  As  his  business 
increases  he  must  have  more  and  more.  We  are  now  at  a  power 
famine.  This  treaty  has  been  negotiated,  and  yet  it  has  been  ob- 
structed, and  we  have  come  to  pray  that  it  be  no  longer  obstructed. 

Mr.  DiFENDERFER.  Then,  your  principal  concern  is  that  more 
power  be  created  for  the  purpose  oi  consumption  by  people  who  need 
it  in  your  city  of  Buffalo? 

Mr.  Sawyer,  Yes,  sir. 

Mr.  DiFENDERFER.  That  is  your  principal  contention.  Then,  if 
that  is  true,  is  it  not  just  as  necessary  to  your  people  that  it  should 
be  transmitted  more  cheaply? 

Mr.  Sawyer,  Just  so. 

Mr.  DiFENDERFER.  Then,  would  it  not  be  better  for  a  commission 
to  regulate  that  ? 

Mr.  Sawyer.  I  hesitate  to  answer  that.  I  am  a  layman  in  this 
matter.  I  do  know  that  there  is  nothing  so  complex  or  difficult  as 
computations  about  electrical  power.  It  is  not  like  ale,  which  you 
can  measure  by  the  drink  or  pint  or  quart  or  by  the  gallon.  There 
are  gentlemen  who  are  producing  large  amounts  of  power  who  say 
they  can  produce  it  iust  as  well  by  steam.  Mr.  Franlc  Henry,  of  the 
Washburn  Mills,  told  me  the  other  day  that  he  could  make  it  just 
as  cheaply  making  it  in  the  city  of  Buffalo ;  and  yet  there  are  people 
who  can  tell  you  that  electrical  power  docs  not  cost  half  the  amount 
that  steam  costs. 

Mr.  Levy.  I  understood  you  to  say  that  there  is  a  practical  power 
famine  ? 

Mr.  Sawyer.  Yes,  sir. 

Mr.  Levy.  And  that  to  do  justice  to  the  people  of  Buffalo  and 
vicinity  and  a  large  part  of  New  York,  it  is  necessary  that  the  Falls 
may  be  made  to  yield  more  electric  power.    Is  that  so? 

Mr.  Sawyer.  Well,  we  should  import  what  we  can  under  the 
treaty;  yes,  sir. 

Mr.  Ijevy.  Yes.  Now,  then,  when  that  limit  is  reached  there  will 
be  large  plants,  and  won't  there  be  another  famine? 

Mr.  Sawyer.  Well,  sir,  that  I  can  not  answer. 

Mr.  Levy.  And  then  won't  there  be  another  famine? 

Mr.  Sharp.  A  demand  for  the  abrogation  of  the  treaty  ? 

Mr.  Sawyer.  Well,  the  treaty  exists.  When  you  come  to  move  as 
large  a  party  as  the  United  States  Government,  plus  the  Government 
of  Great  Britain,  why,  that  thing  will  have  to  be  met  by  a  future 
generation. 

Mr.  Levy.  If  they  should  invent  a  storage  battery  that  is  as  use- 
ful— and  that  is  practically  i)ossible — there  is  no  reason  why  they 
should  not  store  up  power  during  the  night? 

Mr.  Saw^t:r.  Yes,  sir;  enough  for  a  generation. 
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Mr.  Levy.  There  might  be  discovered  some  substitute  for  elec- 
tricity, but  that  is  not  probable.  You  say  that  the  people  of  Buffalo 
want  this  on  account  of  the  power  famine.  Now,  then,  if  this  is 
done,  the  limit  will  be  reached  again  and  there  will  oe  another 
famine? 

Mr.  Sawter.  Is  it  not  an  adequate  answer  to  that  question  to  say 
that  we  have  a  treaty  signed  by  the  President,  that  this  treaty  was 
practically  unattacked  for  a  length  of  time,  and  then  this  w^as  slipped 
over  on  use?  We  come,  seeing  that  the  presumption  is  in  our  favor 
on  account  of  this  treaty,  and  1  can  not  assume  the  role  of  a  prophet 
as  to  whether  we  shall  want  more. 

Mr.  Difbnderfer.  Right  on  the  line  of  Mr.  Cooper's  question:  as 
I  understand  it,  it  is  a  fact  that  out  of  160,000  horsepower  that 
Canada  is  permitted  to  put  into  this  country  only  110,000  of  it  is 
bein^  used  now.  If  that  is  true,  then  there  are  50,000  horsepower 
remaining  in  Canada  that  can  be  used.  Whv  should  there  be  a 
famine? 

Mr.  Sawyeb.  I  could  answer  that,  but 

Mr.  Gakne^.  Might  I  ask  you  a  question  ?  The  basis  of  this  treaty 
was  the  preservation  of  the  bea»uty  of  Niagara  Falls? 

Mr.  Sawyer.  Yes,  sir. 

Mr.  Gabner.  And  thus  we  are  fighting  the  proposition  of  per- 
mitting a  greater  amount  of  power  to  come  from  Canada.  That  is 
with  the  presumption  that  Canada  will  not  use  all  the  power  that  the 
treaty  now  gives;  is  that  not  true? 

Mr.  Sharp.  Domestic. 

Mr.  Sawyer.  AVhy,  no ;  I  think  that  is  a  matter  of  information. 

Mr.  Garner.  I  will  ask  you  this  question,  then:  If  Congress  did 
not  pass  laws  regulating  the  importation  of  power  from  Canada,  you 
could  bring  in  the  full  amount  that  the  treaty  permits  Canada  to 
produce  ? 

Mr.  Sawyer.  Yes,  sir. 

Mr.  Garner.  And  also  use  the  full  amount  that  the  treaty  permits 
the  United  States  to  utilize  ? 

Mr.  Sawyer.  Yes,  sir. 

Mr.  Garner.  Now,  the  only  discussion  would  be  to  determine 
whether  or  not  Canada  could  use  that  power  at  present 

Mr.  Sharp.  Domestic. 

Mr.  Garner.  All  kinds  of  power;  from  both  Canada  and  the 
United  States. 

Mr.  Sawyer.  I  admit  that;  I  admit  that;  but  we  who  have  been 
in  Buffalo  know  that  the  cry  about  the  beauty  of  the  Falls  is  more 
neurasthenic  than  practical.  You  know  that  we  can  go  to  the  Falls 
day  after  day  and  year  after  year  and  never  see  any  perceptible  dif- 
ference in  the  beauty  of  the  Falls.  Now,  there  are  other  men  who 
can  argue  that  better,  but  the  substance  of  your  question  was  that 
there  was  some  invasion  on  this  scenic  beautv,  and  that  I  deny. 

Mr.  Garner.  My  object  is  this:  In  case  Congress  should  extend  it 
it  1G0,000  horsepower,  would  it  not  naturally  foUow  that  in  the  course 
of  time  manuracturing  establishments  would  be  created  along  the 
border,  where  the  entire  power  would  be  utilized  by  Canada  ana  the 
United  States  would  have  none? 

Mr.  Sawyer.  Certainly ;  the  water  will  be  abstracted  anyway. 
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Mr.  Garner.  As  I  understand  the  Representatives  who  would  like 
to  see  tiie  scenic  beauty  preserved,  if  we  prevent  a  foreign  poteer 
being  imported  into  the  United  States  it  will  be  years  and  years — 
probablv  a  century — ^before  the  power  will  give  out? 

Mr.  Sawyer.  Oh,  no. 

Mr.  Smith,  of  New  York.  Mr.  Gamer,  there  is  one  other  speaker 
following  who  will  answer  that. 

Mr.  CtJRLET.  What  is  the  difference  in  the  prices  charged  by  the 
two  operating  companies  up  there  ? 

Mr.  Sawyer.  I  do  not  know  anything  about  the  price. 

Mr.  CuRLEY.  Why,  of  course  you  know ;  you  are  a  member  of  the 
chamber  of  commerce. 

Mr.  Sawyer.  No;  I  am  stmggling  to  fully  answer  all  your  ques- 
tions. 

Mr.  Flood.  It  seems  to  me  that  these  companies  have  divided  the 
territory  up. 

Mr.  Sawyer.  Apparently ;  but  that  is  not  true.  The  greatest  diffi- 
culty I  have  is  in  talking  about  two  things  at  the  same  time.  All 
that  I  know  is  that  there  are  two  companies  in  Buffalo.  Unfortu- 
nately, we  have  certain  theoretical  gentlemen  who  have  never  at  any 
time  accomplished  any  good  for  themselves  or  anybody  else,  but  who 
are  abundantly  able  to  run  all  the  civic  associations,  public-service 
corporations,  banks,  and  everything  else.  These  gentleman  say  that 
we  will  be  obliged  to  go  outside ;  that  is  what  sent  them,  I  assume,  to 
Dunkirk,  to  Auburn,  and  to  Montmorris. 

Mr.  Flood.  What  sort  of  a  contract  did  this  company  in  Buffalo 
make? 

Mr.  Sawyer.  I  can  not  go  into  that. 

Mr.  CuRLEY.  You  will  agree  that  it  is  a  very  important  question? 

Mr.  Sawyer.  Oh,  no. 

Mr.  Cttrley.  Then  vou  can  withdraw  it. 

Mr.  Sawyer.  Yes;  but  they  wanted  to  specify  other  things. 

Mr.  Kendall.  What  do  they  charge  for  a  kilowatt? 

Mr.  Sawyer.  I  do  not  know. 

Mr.  Kendall.  You  are  here  representing  nobody? 

Mr.  Sawyer.  No,  sir 

Mr.  Kendall.  Are  you  interested  in  any  of  these  companies? 

Mr.  Sawyer.  Certainly  I  am  not. 

Mr.  Kendall.  AATiat  do  you  use  in  your  place — kerosene  or  gas? 

Mr.  Sawyer.  Gas ;  natural  gas. 

Mr.  Kendall.  Are  you  in  business  in  Buffalo  ? 

Mr.  Sawyer.  Yes,  sir. 

Mr.  Kendall.  Use  kerosene? 

Mr.  Sawyer.  I  am  a  director  in  various  companies  that  use  that, 
but  I  am  not  strictly  a  manufacturer. 

Mr.  Kendall.  You  buy  a  lead  pencil  in  a  store  and  you  know 
what  you  pay  for  it  ? 

Mr.  Sawyer.  No,  sir;  I  have  a  stenographer  who  buys  them,  and 
I  would  go  crazy  if  I  tried  to  know  what  I  paid  for  everything. 
[Laughter.] 

Mr.  CuRLEY.  I  assumed  that  you  were  a  practical  man  because 
you  spoke  so  slightingly  of  the  theorists,  and  as  a  practical  man  you 
should  be  familiar  with  the  prices  charged  per  kilowatt 

Mr.  DiFENDERFER.  Will  you  answer  my  question  ? 
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Mr.  S AWTEfi.  Every  contract  that  is  made  has  to  be  jBled  with  the 
pidklic  service  commissit^n.  I  am  a  director  of  a  company — 1  happen 
to  be  the  president  of  a  company  which  had  to  negotiate  for  a  con- 
siderable quantity  of  Niagara  power,  and  we  could  not  do  it  because 
I  thought  we  could  light  our  office  building  cheaper  in  the  old  way, 
and  we  have  been  going  on  and  taking  care  of  things.  Last  month 
we  made  a  contract  for  a  leng  term  of  years  with  an  electric  com- 
pany. I  do  not  know  whether  we  have  gotten  it  more  liberally,  but 
I  think  they  have  come  down.  Now,  these  prices  all  have  to  be 
O,  K'd. ;  every  contract  that  is  put  on  file.  The  Utilities  Commis- 
sion of  the  State  of  New  York  nas  been  in  operation  since  July  1, 
1907. '  Its  decisions  and  the  character  of  its  members  has  given  that 
conunission  a  standing  that  is  similar  to  that  held  by  our  Supreine 
Court  or  even  our  Court  of  Appeals.  A  good  many  of  them  are 
laymen,  but  some  of  them  are  lawyers,  and  I  think  that  answers  the 
question  of  price  in  New  York  State.  I  think  the  complications 
growing  out  of  any  attempt  to  make  the  price  parallel  to  that  of  any 
other  country  is  likely  to  be  futile,  but  that  is  only  my  opinion 
about  it. 

Now,  gentlemen,  I  have  one  other  thing  to  say  from  the  chamber  of 
commerce,  and  that  is,  that  we  want  you  members  of  this  commit- 
tee to  come  up  there  as  our  guests  and  see  the  Falls  and  study  them 
at  close  hand.  Gentlemen,  remember  that  we  have  been  studying 
this  proposition  since  1890,  when  the  first  electrical  installation  be- 
gan, and  it  is  full  of  pitfalls  and  full  of  complications,  and  a  man 
must  be  almost  superhuman  who  can  handle  this  as  an  academic 
proposition  without  having  the  thing  before  his  eyes  and  mind,  to 
get  really  the  idea. 

I  have  had  the  honor  of  conducting  to  the  Niagara  Falls  the 
President  of  the  United  States  and  spending  a  day  with  him 

Mr.  Legare.  I  want  to  ask  you  this  question :  Was  not  the  question 
of  scenic  beauty  settled  by  this  treaty  i 

Mr.  Sawyeh.  Certainly. 

Mr.  Lbgare.  Was  not  the  treaty  brought  about  by  the  endeavor  to 
find  out  just  how  much  water  could  be  used  without  affecting  the 
scenic  beauty? 

Mr.  Sawyer.  Yes. 

Mr.  Lec.ars.  And  did  not  that  commission  of  scientists  decide  that 
the  amount  of  water  used  in  the  treaty  could  be  used  without  affect- 
ing the  scenic  beauty  and  no  more? 

Mr.  Sawyer.  Yes. 

Mr.  Leoare.  And  we  can  use  the  limit,  then,  mentioned  in  the 
treaty  ? 

Mr.  Sawyer.  Yes,  sir. 

Mr.  Flood.  A  more  important  question  is  the  question  of  the  price 
of  this  power  transmitted  from  Canada. 

Mr.  Sawyer.  I  only  want  to  get  my  invitation  out. 

Mr.  Garner.  If  it  is  the  duty  of  this  committee  to  go  to  Buffalo 
and  Niagara  Falls  for  the  purpose  of  seeing  the  Falls,  is  not  it  the 
dutv  of  the  people  of  the  United  States  to  pay  the  expenses? 

iir.  Sawyer.  1  am  not  a  casuist,  but  I  can  not  answer  your  question. 

The  Chairman.  You  have  ho  objection  to  the  members  paying 
their  own  fares? 
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Mr.  Sawyer.  Not  the  slightest.  I  have  been  there  on  several  oc- 
casions with  the  Committee  on  Kivers  and  Harbors. 

Now,  we  want  you  to  come  to  the  city  of  Buffalo,  which  has  a 
hundred  thousand  dollars  to  spend  on  advertising 

Mr.  Kendall.  And  entertainment. 

Mr.  Sawyer.  And  this  would  be  a  very  cheap  method  of  coming 
there.  If  you  don't  want  to  come  at  our  expense,  come  at  your  own. 
It  seems  to  me  a  needlessly  sensitive  question — only  a  matter  of  two 
days'  banking  around  in  a  sleeping  car.  I  think  it  is  almost  a  sense- 
less objection.  We  are  so  confiaent  that  you  will  agree  with  our  posi- 
tion if  you  will  come  there  and  look  at  the  Falls. 

Mr.  Kendall.  The  treaty  had  its  oriffin  out  of  a  general  demand 
that  existed  in  this  country  and  in  Canada  for  the  preservation  of  tiie 
scenic  beauty  of  the  Falls? 

Mr.  Sawyer.  Yes. 

Mr.  Kendall.  I  think  you  will  agree  to  that. 

Mr.  Sawyer.  Yes. 

Mr.  ICendall.  And  prior  to  the  negotiation  of  the  treaty  the  tes- 
timony of  the  most  competent  experts  m  this  country  and  in  the  other 
country  was  taken  as  to  the  amount  of  water  diversion  that  could  be 
safely  authorized  and  contemplated  the  presei-vation  of  the  Falls? 

Mr.  Sawyer.  I  so  understand  it. 

Mr.  Kjendall.  I  think  Mr.  Root  represented  this  Government  and 
Mr.  Bryce  the  other  Government  ? 

The  Chairman.  Yes. 

Mr.  Kendall.  They  determined  that  not  more  than  86,000  cubic 
feet  of  water  a  second  on  the  Canadian  side  and  20,000  cubic  feet  a 
second  on  the  American  side  could  safely  be  diverted.  What  is  the 
equivalent  horsepower  of  a  cubic  foot  of  power? 

Mr.  Sawyer.  That  depends  on  the  eflFectiveness  of  the  installation. 
It  takes  from  13  to  15,  or  even  to  17. 

Mr.  Flood.  It  was  said  before  this  committee  last  summer  to  be  17. 

Mr.  Kendall.  Taking  15  as  the  mean,  that  would  mean  then  that 
the  United  States  would  have  the  right  to  create  300  horsepower 

Mr.  Sawyer.  Fifteen 

The  Chairman.  Fifteen  times  twenty  thousand. 

Mr.  Sawyer.  Yes. 

Mr.  Kendall.  And  Canada  would  have  the  right  to  create  86 
times  15? 

Mr.  Sawyer.  Yes. 

Mr.  Kendall.  Now,  under  the  provisions  of  the  Burton  law  only 
160,000  horsepower  can  be  transmitted  into  the  United  States? 

Mr.  Sawyer.  Yes. 

Mr.  Kendall.  How  much  of  that  is  now  being  appropriated  by 
people  on  this  side  ? 

Mr.  Sawyer.  Why  don't  you  let  these  engineers  answer  that  when 
they  come?  I  think  there  is  a  dead  charter  over  there  that  is  held 
in  a  dog-in-the-manger  kind  of  way;  but  there  are  gentlemen  here 
who  can  answer  that,  so  please  let  me  go. 

The  Chairman.  Mr.  Sawyer,  there  are  eminent  engineers  here  who 
can  go  into  those  details.  What  I  would  like  to  have  you  tell  us  is 
what  the  people  of  Buffalo  want.  I  am  a  friend  of  Buffalo.  Tell 
us  what  the  chamber  of  commerce  and  the  people  of  Buffalo  want? 
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Mr.  Sawybr.  They  want  more  power.  They  want  the  limitation 
removed.  They  want  all  the  power  that  will  come  from  forty-four 
hundred  additional  cubic  feet  per  second  on  this  side. 

The  Chairman.  In  other  words,  they  want  what  the  treaty  gives 
the  United  States? 

Mr.  Sawtxr.  Yes ;  any  they  don't  take  any  hand  in  the  distribu^ 
lion  of  this  forty-four  hundred  feet.  Of  course,  we  want  it  where  we 
can  get  it. 

Mr.  Garkbr.  We  want  to  thank  you  for  your  very  kind  invitation. 

Mr.  Sawter.  I  do  insist  that  that  is  open  to  you  at  any  time. 

The  Chairman.  The  committee  will  now  hear  from  Gen.  William 
H.  Bixby,  Chief  of  the  Corps  of  Engineers  of  the  United  States 
Army, 

BEMABKS  OF  OEN.  WILLIAM  H.  BIXBT,  CHIEF  OF  THB  COBfS  OF 
ENQIHEEES  OF  THE  UHITE])  STATES  ABMT« 

Gen.  Bixby.  Gentlemen,  I  came  here  with  a  little  more  haste  than 
I  exjpected  this  mominjg,  because  I  did  not  have  much  notice  that  I 
would  be  called  on  this  morning.  I  have  brought  alon^  with  me 
Maj.  Ladue,  of  my  office,  who  has  had  special  charge  of  Ais  Niagara 
Falls  matter  durinff  the  past  few  years  in  my  <Mc^ ;  and  I  have  also 
brought  with  me  Mr.  Buell  of  his  office.  We  have  come  without  anjy 
special  preparation  of  figures  or  specially  prepared  documents.  We 
can  furnish  these  to  you  at  any  time  if  you  will  indicate  just  what 
you  want.  Of  course,  we  can  state  all  that  we  have  gone  over  in  the 
past  years ;  but  the  most  essential  features  of  the  engineer's  work  in 
the  preservation  of  Niagara  Falls  are  all  boiled  down  in  the  printed 
report  which  you  have  in  front  of  you. 

Mr.  DiFBNDERFBiL  What  is  that  printed  report  which  you  speak 
of? 

Gen.  Bixby.  House  Document  246. 

Mr.  Gabdner.  Oh,  no ;  that  is  not  it. 

Gen.  Bixby  (after  examining  pamphlet).  No;  it  is  a  quarto  vol- 
ume about  three-quarters  of  an  inch  thicli. 

Mr.  DovNUSBFEH.  It  is  a  Senate  document.  As  printed  it  is  a 
Senate  document.  No.  105.    Mr.  Cooper,  you  can  get  it. 

Gen.  BiXBT.  Tne  document  that  is  already  printed  and  distributed 
is  S^iate  Document  No.  105.  The  other  document,  which  is  in  proof 
sheets  and  in  the  printer's  hands  now,  is  House  Document  No.  246, 
this  sesBion-^they  are  two  separate  and  distinct  documents. 

Mr.  DiFBNDEBFXB.  Tliis  House  document  is  later? 

Gen.  BiXBT.  It  is  running  through  the  press  now  and  will  be 
bound  and  distributed  presently.  In  this  last  document  we  state  the 
exact  total  effect,  so  far  found,  on  Lake  Erie  and  on  the  Niagara 
River  of  the  diversions  up  to  date ;  and  have  made  estimates  of  what 
the  effect  will  be  on  these  waterways  from  the  total  diversions  that 
are  bei^  permitted,  and  they  will  be  accompanied  by  fibres. 

Mr.  'Keshdall,  You  have  reported  what  the  effect  will  be  of  the 
diversion  allowed  by  law? 

Gen.  Bixby.  Not  all  of  it,  but  of  so  much  as  has  been  used. 

Mr.  Kbndall.  Then  you  have  reported  what,  in  your  opinion, 
would  be  the  effect 
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Gen.  BixBY.  We  figured  what  would  be  the  total  effect  from  the 
total  diversions  authorized  for  the  American  companies. 

Mr.  Garner.  Axe  those  figures  that  you  can  give  us  now  ? 

Gen.  BiXBY.  Yes,  sir ;  the  effect  on  ibe  Horseshoe  Falls  from  26,600 
cubic  feet  per  second  diversion.  That  is  the  authorized  diversion  on 
the  American  side  plus  the  estimated  actual  diversion  on  the  Cana- 
dian side  Jime^  1911. 

Mr.  Garner.  What  is  the  effect  on  the  Horseshoe  Falls? 

Grfin.  BxxBT.  Four  inches  at  the  American  side  and  9  inches  on  the 
Canadian  side  of  the  Horaeehoe  Falls ;  and  five-eighths  of  an  inoh  on 
the  American  Falls. 

Mr.  Garner.  It  has  that  effect  now  ? 

Gen.  BixBY.  Yes,  sir ;  with  the  present  diversion. 

Mr.  Flood.  The  question  we  are  considering  is,*  What  effect  it 
would  have  on  the  Falls  to  divert  4,400  feet  more? 

Mr.  Garner.  What  effect  it  would  have  on  the  Canadian  Falls,  too. 

Gen.  BixBY.  Well,  we  get  this  total  of  4  inches  at  one  end  and  9 
inches  at  the  other  end  of  the  Canadian  Falls  from  the  36,000. 

Mr.  Legare.  And  you  get  the  five-eighths  of  an  inch  on  the  Ameri* 
can  side? 

Gen.  BixBY.  Yes,  sir ;  on  the  American  Falls ;  so  that  the  4^000 
more  of  flow  will  hardly  be  appreciable.  Now,  the  present  enect 
that  we  ffet  on  the  Niagara  River  is  about  5  inches  at  the  head  of  the 
rapids  above  the  Falls^  and  the  present  effect  of  the  total  diversicm  ia 
only  about  an  inch  and  an  eignth  on  Lake  Erie,  so  that,  so  far  as 
navigation  is  concerned,  there  is  no  serious  injury  by  any  of  these 
diversions,  and  I  should  not  Uiink  them  anythiii^  serious.  The  effect 
on  the  beauty  of  the  Falls  depends  largelv  on  what  the  lowering  from 
6  to  10  inches  will  produce  m  scenic  effect.  Now,  our  reporte  give 
photographic  views  at  high  water,  at  low  water,  and  at  mean  water 
on  the  Falls,  so  that  anybody  can  look  at  these  pictures  and  see  how 
much  each  portion  of  the  Falls  i&  affected — ^how  the  Falls  show  up. 

The  Chairman.  And  can  it  be  perceived^  General  ? 

Gen.  BixBT.  Oh,  yes ;  the  pictures^  show  the  three  stages  of  water. 

Mr.  Garner.  General,  might  I  ask  you  whether  or  not  you  hi;ve  es- 
timated the  effect  it  would  have  to  consume  the  entire  water  allow- 
ance authorized  hy  the  treaty  on  both  sides  of  the  Falls? 

Gen.  BixBY.  We  have  not  figured  that  out  for  the  total  eoncnmip- 
tion,  but  it  can  be  figured  out  roughly  from  these  other  figures  and 
there  would  not  be  mueh  difference. 

Mr.  Garner.  In  other  word&»  it  would  not  affect  navigation  ( 

Gen.  Btxby.  Its  effect  on  navigation  would  bo  something  lass  than 
2  iiwhes  on  Lake  Erie,  and  of  course  a  fraction  of  that  would  back 
up  on  I^ake  Huron. 

Mr.  Kendali,.  What  is  26^00  feet  per  second,  general  ? 

(ten.  BixBY.  Why,  we  had  the  authorized  diversion  of  the  United 
States  and  the  estimated  diversion  on  the  Canadian  side,  and  we  had 
taken  the  actual  measurements  at  different  stages  as  bases,  and  then 
figured  these  diversions  to  get  the  mean  effects  for  these  places. 

Mr.  Kendall.  The  authorized  diversion  on  the  American  side  is 
15,600. 

Gen.  BixBY.  Not  by  the  treaty.  That  is  20,000,  but  at  the  time 
when  these  reporls  were  goin^  through  we  were  working  imder  the 
Burton  Act. 


PBEi^BVATIOK  OF   NIAGABA  FALLS.  29 

Mr.  Kendall.  Of  course,  the  Burton  Act  d^es  not  authorize  any 
larger  diversion  than  is  included  in  the  treaty. 

Mr.  Flcx>d.  He  is  talking  about 

Gen.  BixBT.  They  were  estimated  to  be  using  11,000  on  the  Cana- 
dian side;  we  took  26,000  as  the  total.  < 

Mr.  Flood.  You  said  to  divert  the  additional  4^100  feet  would  not 
hurt  the  Falls 

Gen.  BixBY.  The  additional  4,400  would  not  be  noticeable. 

Mr.  Fj/^osk  But  the  difference  in  the  Falls  that  you  can  see  in  the 
pictures  is  that  due  to  the  low  water  or  to  ihe  diveisicHi  that  has 
already  taken  place? 

Gen.  BixBT.  To  both. 

Mr.  Dif£KD£SFBB.  Now,  just  let  me  get  this  into  my  head.  Maybe 
you  understand  it,  but  I  do  not.  Suppose  it  is  low  water^  it  is  10 
inches  lower  than  it  would  have  been  if  there  had  been  no  diveorsion, 
is  it  not,  at  low  water? 

Mr.  LiEOABE.  If  there  had  been  no  diversion  at  all. 

Gen.  BixBY.  Ten  inches  lower  from  what? 

Mr.  Cooper.  Tf  there  was  no  diversion  at  all,  tiiis  taking  out  of 
26,000  puts  it  10  inches  lower  than  it  would  have  be^n  had  there  been 
no  diversion. 

Gen.  BixBY.  The  total  diversion  is  figured  to  produce  4  inches  drop 
in  level  at  the  American  end  and  9  at  the  Canadian  end.  That  is  fig* 
ured  at  a  mean  stage,  and  it  is  probable  that  it  would  be  the  same  at 
a  low  stage,  or  at  me  high  stage.  That  is,  figuring  15,600  cubic  feet 
on  the  American  side  and  11,0M)  on  the  Canaman  side,  making  26,600 
total  diversion  from  the  Fidls.  Four  thousand  four  hundred  would 
be  about  one-sixth  of  that. 

Mr.  KENDALL.  The  computations  you  have  made  there  were, on  the 
assumption  that  only  26,000  cubic  feet  were  diverted  ? 

Gen.  BixBY.  Ye&  sir. 

Mr.  Kendall.  Under  this  treaty  Canada  has  the  right  to  divert 
36,000  cubic  feet  per  second  and  the  United  States  has  the  right  to 
divert  20,000? 

Gen.  BixBY.  Yes. 

Mr.  Kendall.  Now,  suppose  that  entire  diversion  should  occur? 

Gen.  BixBY.  Yes.  Quite  likely  we  would  get  double  the  drop  we 
have  at  present — about  6  inches  on  the  American  end  and  about  18 
inches  on  the  Canadian  end. 

Mr.  Kenaall.  That  probably  would  not  affect  navigation  ma* 
terially  ? 

Geo.  BiZBY.  No,  sir. 

Mr.  Kendalu  What  effect  would  that  have  <m  the  scenic  beauty 
of  the  Falls? 

Gen.  BixBY.  It  would  make  more  than  the  difference  you  can  see 
in  the  photographs,  between  the  mean  and  low  stages. 

Mr.  Cooper.  That  does  not  include  the  Chicago  Drainage  Canal  ? 

Gen.  BixBY.  No. 

Mr.  Khndall.  How  much  is  utilized  by  the  Chicago  Drainage 
Canal  ? 

Gen.  BuBY.  Well,  they  have  an  allowance  of  between  four  and  five 
thoiftsand  cubic  feet  from  the  Secretary  of  War.  Th^  are  practically 
using,  I  aA  told,  in  the  neighborhood  of  7,000.  They  built  their 
works  for  10,000;  and  their  statement  that  their  canal  could  carry 
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10,000  was  in  iheir  original  request  for  a  permit,  and  this  is  consid- 
ered as  their  limit,  and  was  so  treated  in  the  International  Water- 
ways Commission  reports.  Chicago  has  been  requesting  the  Secre- 
tary of  War  to  grant  them  the  privilege  of  using  14,000,  saying  the 
canal  can  take  it.  Now  the  actual  consumption  of  to-day  is  between 
five  and  eight  thousand. 

A  Member.  Now,  we  are  utilizing  at  Niagara  15,600  diversion — 
practically? 

Gen.  BixBT.  We  have  not  found  that  yet.  Last  year  the  report 
of  June  30, 1911,  showed  the  total  diversion  on  the  American  side  as 
being  only  13,800  cubic  feet  a  second,  and  the  total  diversion  on  the 
Canadian  side  was  only  11,010  feet  per  second. 

A  Membeb.  Why  do  we  get  the  figures  constantly  recurring  here — 
20,000  and  36,000? 

Gen.  BiXBT.  Because  that  is  allowed  by  the  treaty. 

A  Member.  But  it  is  not  what  is  being  actually  taken? 

Gen.  Bixby.  No;  it  is  not  what  is  being  actually  taken. 

A  Member.  Now,  take  what  the  Chicago  Drainage  Canal  takes  in 
addition  to  this  20,000. 

Gen.  Bixby.  Nobody  knows  just  how  much  they  are  entitled  to  at 
Chicago.  The  figures  at  Niagara  are  the  20,000  for  the  United  States 
under  the  treaty  and  the  36,M)0  for  Canada,  and  have  nothing  to  do 
with  Chicago. 

A  Member.  Is  it  your  idea  that  the  20,000  does  not  affect  the 
amount  taken  out  for  Chicago  ? 

Gen.  BixBT.  Why,  yes. 

Mr.  Kendall.  You  mean  from  a  treaty  standpoint  ? 

Gen.  Bixby.  From  a  treaty  standpoint. 

The,  Chairman.  General,  there  seems  to  be  some  confusion  as  to 
the  figures  that  you  used.  I  believe  you  stated  that  Horseshoe  Falls 
has  been  lowered  about  4  inches  on  the  American  side  and  9  inches 
on  the  Canadian  side,  and  I  understand  you  to  sav  that  the  American 
Falls  show  only  about  five-eighths  of  an  inch.    Is  that  correct  ? 

Gen.  Bixby.  Those  are  the  figures;  they  are  jpven  very  carefully 
in  a  statement  in  this  printed  report  that  is  coming  out. 

The  Chairman.  General,  have  you  made  any  investigation  as  to 
the  effect  on  the  lakes? 

Gen.  Bixby.  The  effect  follows  from  one  lake  to  another,  but  it  is 
diminished  in  passing  from  Lake  Erie  to  Lake  Huron.  If  Lake 
Erie  stands  higner,  so  does  Lake  Huron,  but  the  difference  is  small 
if  you  consider  what  is  backed  up. 

Mr.  Cooper.  May  I  ask  you  a  question  ?  Do  you  know  whether  all 
the  water  that  is  now  being  taken  is  being  taken  from  the  river  above 

the  Falls?  ^         ,.^       .    i  i        .,.      . 

Gen.  Bixby.  It  is  taken  from  different  places  along  the  river,  up 

Mr  Cooper.  Would  it  be  possible  to  secure  sufficient  power  from 
the  lower  river  ?  It  has  been  stated  that  the  Falls  drop  about  82  feet 
in  the  distance  of  about  a  mile  and  a  half.  Do  you  think  it  would  be 
possible  to  change  that  for  commercial  purposes? 

Gen  Bixby.  Why.  I  could  not  judge  how  much  Buffalo  wants; 
but  vou  coiild  get  a  large  power,  of  course,  by  putting  a  dam  acrom 
the  Niagara  River  at  the  lower  end  where  it  comes  into  the  lake,  and 
80  utili^  the  water  that  comes  from  the  Falls. 
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A  Mkmbf.h.  But  that  is  not  on  the  Falls. 

Gen.  BixBT.  Down  below  the  Falls. 

The  CuAiRMAK.  Gen.  Bixby,  Mr.  Borne  G.  Brown  would  like  to 
ask  you  a  few  questions. 

Gen.  Bixby.  i  es,  sir. 

Mr.  Brown.  Simply  for  this  purpose,  having  in  mind  what  I 
remember  to  have  oeen  one  or  two  conclusions  of  the  engineers' 
report  last  vear,  I  thcmght  I  would  ask  the  General  if  my  conclu- 
sions as  to  his  conclusions  are  correct.  Is  it  not  true  that  the  sur- 
veys made  by  the  United  States  surveyor  show  substantially  that  the 
entire  amount  of  the  diversions  at  rfiagara  Falls — those  actually 
made  and  those  authorized — ^would  not  have  any  appreciable  effect, 
any  substantial  injurious  effect,  upon  the  navigation  of  the  Niagara 
River  or  Lake  Erie  ? 

Gem*  BixBT.  Yes,  sir. 

Mr.  Bbowk.  That,  as  I  understand  it,  is  a  conclusion,  is  it  not — 
that  there  is  no  serious  injurious  effect  upon  navigation? 

Gen.  Bixby.  Hie  effect  is  appreciable.  The  question  is  whether 
its  effect  on  commerce  is  of  serious  moment.  The  difference  in  level 
in  Lake  Erie  would  be  approximately  about  2  inches;  and  with  all 
the  commerce  that  floats  upon  the  lane  the  question,  then,  is,  Wliat 
is  the  value  of  a  difference  of  2  inches  in  a  draft  of  19  feet? 

Mr.  Bbown.  That  is  2  inches  at  the  outlet? 

Gen.  Bixby.  Yes,  sir. 

Mr.  Brown.  The  entire  lake? 

Gren.  Bixby.  Yes ;  because  Lake  Elrie  is  supposed  to  be  level. 

Mr.  Brown.  As  I  understand  you,  the  diversions  made  and  au- 
thorized would  not  have  any  substantial  effect  upon  navigation? 

Gen.  Bixby.  Well,  the  report  says  that  the  enect  can  not  be  neg- 
lected.    Its  effect  is  small  because  it  is  only  2  inches. 

The  Chairman.  General,  practically  all  of  this  water  goes  over 
the  Falls,  does  it  not? 

Gen.  Bixby.  All  of  the  water  that  is  used  for  power  purposes  at 
Niagiara  Biver  comes  down  toward  the  Falls ;  some  of  it  is  taken  out 
and  goes  around  the  Falls,  and  it  all  goes  out  of  the  river  into  Lake 
Ontario. 

The  Chairman.  The  water  used  for  power  does  not  go  over  the 
Falls,  does  it? 

Gen.  Bixby.  The  amount  that  is  used  for  power  does  not  go  over 
the  Falls. 

The  Chairman.  In  other  words,  if  the  water  was  not  diverted  it 
would  go  over  the  Falls  ? 

(Jen.  Bixby.  Yes,  sir. 

The  Chairman.  That  is  the  point. 

Gen.  Bixby.  Yes. 

The  Chairman.  So  that  so  far  as  the  lowering  of  Lake  Erie  is 
concerned — that  is  immaterial  because  it  would  be  lower  anyway  ? 

Gen.  Bixby.  No,  no;  there  is  a  point  in  there  that  does  not  show 
up  at  first  sight. 

The  Chairman.  Tell  us  just  what  difference  does  it  make? 

A  Member.  A  layman  might  understand  that  if  you  offer  a  means 
of  outlet  the  water  will  go  out.  If  you  build  a  dam  across  a  creek 
CMT  in  a  gutter  it  will  flow  around;  if  you  put  a  ditch  there  it  will 
flow  more  rapidly. 
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The  Chairman.  That  is  the  proposition  I  wish  you  would  explain. 

Gren.  BixBY.  Yes,  sir.  Now.  when  the  water  flows  over  the  crest 
of  the  Falls  it  drops  freely  and  there  is  not  an3rthing  to  stop  it;  con- 
sequently it  falls  downward  at  a  greater  speed  than  it  has  in  the 
Nia^ra  River  above  the  Falls,  and  the  only  reason  it  does  not  move 
so  mat  in  the  Niagara  River  above  the  Falls  is  because  of  the  fric- 
tion of  the  rocks  on  the  bed  of  the  stream,  and  also  because  of  the 
particles  of  water  in  its  own  way,  so  that  the  water  above  the  crest 
of  the  Falls  has  to  go  s<Hnewhat  slower.  When  it  goes  over  the 
Falls  it  goes  much  more  rapidly. 

N^w,  the  pumping  of  water  out  of  the  Niagara  River  for  power 
purposes  does  take  away  from  that  river  above  the  crest  of  the 
Falls  a  certain  amount  of  water  and  a  certain  amount  of  resistance 
to  the  water  above ;  so  that  the  water  above  comes  down  much  more 
rapidly  than  if  you  did  not  take  out  the  water  below.  In  the  same 
way  as  if  a  crowd  of  people  were  coming  down  a  staircase;  if  you 
have  a  policeman  come  along  and  take  away  the  front  third  of  the 
people,  then  the  crowd  in  the  rear  can  move  along  so  much  the  faster. 
So  that  at  Niagara  Falls  the  diverting  works  do  ttie  policeman's  work 
of  taking  the  water  away  more  guickly  below,  and  the  water  above 
moves  faster  on  account  of  the  diversion ;  and  as  it  moves  faster  the 
level  of  Lake  Erie  drops  somewhere  between  1  and  2  inches. 

The  Chairman.  I  think,  General,  you  have  made  that  dear. 

Mr.  DiFENDERFER.  Moving  faster? 

Gten.  BixBT.  Yes,  sir. 

Mr.  Kendall.  Let  Mr.  Brown  finish  his  examination ;  he  is  still  on 
his  feet. 

Mr.  Brown.  Ls  it  not  true,  and  so  stated  as  a  conclusion  in  your 
report,  that  the  larger  part  of  the  Canadian  diversion  is  below  the 
crest,  so  that  the  diversion  made  by  the  two  companies  has  no  effect 
whatever  upon  the  waters  of  Lake  Erie? 

Gen.  BixBY.  As  the  water  approaches  the  Falls  it  goes  down  the 
rapids  over  one  or  two  little  crests,  one  or  two  rapid  drops;  and  on 
the  Canadian  side  the  greater  part  of  the  power  diversions  are  be- 
tween the  top  of  the  Falls  themselves  and  the  top  of  the  rafpids — ^they 
are  in  between  the  two.  The  biggest  diversion  on  the  Canadian  sioe 
is  down  close  to  the  top  of  the  Falls — so  far  down  that  it  does  not 
produce  any  appreciable  effect  on  Lake  Erie. 

Mr.  Brown.  The  water  being  taken  below  the  weir  point,  I  sup- 
pose the  engineers  call  it  ? 

Gen.  BtXBY.  Yes,  sir. 

Mr.  Brown.  That  would  be  so  small  that  particular  diversion 
would  have  no  appreciable  effect  ? 

Gen.  BixBY.  Very  much  less  effect  than  the  other,  because  it  is 
taken  where  the  water  is  dropping  faster. 

Mr.  Brown.  Mind  you,  General,  I  am  not  trying  to  cross-examine 
you,  but  I  want  to  bring  out  certain  facts  for  the  benefit  of  the  com- 
mittee. Is  it  not  true,  and  so  stated  by  you  as  a  conclusion,  that  the 
diversions  that  are  being  made,  even  up  to  the  amounts  authorized, 
have  and  would  have  no  perceptible  or  appreciable  effect  upon  the 
scenic  appearance  of  the  American  Falls — that  which  is  east  of  GSoat 
Island  ? 

Gen.  Bixny.  We  only  get^  as  I  explained  here,  five-eighths  of  an 
inch  on  the  American  Falls  from  all  the  diversion  on  the  American 
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,  plus  the  present  consumption  on  the  Ontario  end ;  and  that  is 
very  little. 

Mr.  Bbown.  And  the  additional  diversion  of  4,400  feet  would  be 
hardly  appreciable? 

Gen.  BixBY.  Hardly  be  noticed. 

Mr.  BsowN.  Then  the  conclusion  as  to  the  American  Falls  is  that 
the  amount  actually  diverted,  even  if  the  4,400  feet  more  were  actu- 
ally diverted — ^the  effect  on  the  scenic  appearance  of  the  American 
Fails  is  inappreciable — ^speaking  only  of  the  American  Falls  ? 

Gren.  BixBY.  I  think  you  are  right ;  but  I  have  not  absorbed  fully 
&€  contents  of  this  document. 

Mr.  Brown.  Neither  have  I.  Then,  as  to  the  Canadian  side — ^be- 
fore I  oome  to  the  scenic  beauty  again — ^you  have  spoken  about  the 
effect  on  the  navigation  of  Lake  Erie.  Is  it  not  your  conclusion 
that,  so  far  as  the  effect  on  that  part  of  the  Niagara  ftiver  considered 
as  a  bocmdaiy  line  is  concerned,  that  the  effect  of  the  diversions  made, 
even  if  extended  to  the  full  amount  allowed  in  the  treaty,  would  be 
nejgligiblef 

Gen.  BixBT.  I  do  not  think  I  understand  your  question.  It  would 
not  affect — it  can  not  affect  the  boundary  line. 

Mr.  BsowN.  That  is  my  point.  On  page  13  of  Senate  Document 
105 — I  understand  your  conclusion  to  be  that,  so  far  as  con6i<fering 
the  boundary-line  question,  it  has  no  effect  on  the  boundary  line! 

Gen.  BixBT.  Yes,  sir ;  that  is  true ;  no  effect  on  the  boundary  line. 

Mr.  Browk.  Now,  then,  General,  having  spoken  of  the  effect  on 
the  navigation  of  Lake  Erie,  and  on  the  river  as  an  international 
boundary  line^  and  that  even  as  to  scenic  beauty  there  is  no  effect  on 
the  Amenoan  Falls,  may  I  ask  you  one  or  two  questions  as  to  the 
Canadiaji  Falls?  [Beading  from  paper:]  ^^ There  are  on  the  Oana* 
dsan  side  certain  falls  known  as  the  Horseshoe  Falls."  The  effect 
that  you  have  found  is  something  like  4  inches  on  this  side  of  the 
Horseshoe  and  sometfaing  like  9  on  the  other  side  ? 

A  MsMBSB.  Did  you  say  B  or  4  and  8  or  9  ? 

Mr.  Brown.  Four  and  nine. 

Mr.  KB19DALT..  Of  course,  that  is  not  on  the  assumption  that 
d6<,00&  feet  will  be  diverted,  but  oniy  that  it  may  be. 

Mr*  Bhown.  This  is  only  preliminary.  The  effect  of  this  entire 
diversion  in  the  river  shows  a  difference  of  4  inches  on  the  American 
side  of  the  Horseshoe  Falls  and  f^  inches  on  the  Canadian  side.  Now, 
Generaly  is  it  not  true,  and  so  stated  in  your  report  as  a.  conciuskm — 
I  waont  to  compare  thai  variation  of  the  levels  in  the  river — ^is  it  not 
true,  and  so  reported  in  your  report,  that  an  easterly  breeze  acnoas 
Lake  Erie^not  a  hurricane,  but  a  breeze — ^would  make  a  difference 
in  the  level  of  the  overflow  of  Lake  Erie  of  several  feet? 

(ien.  BixBY.  It  will  do  so. 

Mr.  Brown.  And  would  not  an  ordinary  westerly  breeze  have  the 
effect  of  temporarily  affecting  the  depth  oi  the  water  over  the  Ca« 
nadian  Falls  a  matter  of  a  foot,  or  maybe  a  foot  or  twp? 

Gen-  BixBT.  It  would  increase  it. 

Afr.  Bhow37.  And  is  it  not  true  that  the  variations  in  the  levels 
of  Lake  Erie  may  be  due  to  the  difference  between  a  strong  wej^terly 
breese  and  an  easterly  breeze — the  variation  of  14  feet  ? 

Gen.  BixBY.  It  has  been  something  like  that. 

Mr.  BitowN.  That  is,  an  easterly  breeze  has  been  known  to  raise 
the  level  of  I^ke  Eric  ? 
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Gen.  BixBY.  The  easterly  breeze  raises  one  end  and  the  westerly 
raises  the  other. 

Mr.  Brown.  Well,  it  piles  it  up— may  make  14  feet  difference! 

A  Member.  Fourteen  feet  where? 

Mr.  Brown.  An  easterly  breeze  might  pile  up  the  waters  8  feet? 
-  Gen.  BixBY.  Somewhere  around  that. 

Mr.  Brown.  And  at  the  same  time  would  affect  the  depth  to 
some  extent  all  over  the  lake,  and  at  the  same  time  it  affects  the 
depth  over  the  Falls? 

Mr.  Kendall.  These  propositions  seem  so  self-evident. 

Mr.  Brown.  I  was  only  bringing  them  out  to  emphasize  the  effect 
of  natural  causes — for  c<»nparison. 

Mr.  Cooper.  Now,  I  ask  you  to  refer  to  page  15 ;  it  is  later  and, 
under  the  ordinary  rules  of  construction  in  law,  ought  to  represent 
your  later  impressions.  [Beading  from  document:]  "The  FaUs 
are  held  in  trust,  etc.,  from  the  Canadian  side.''  Is  that  your  con- 
clusion? 

Gen.  BixBY.  That  was  Ihe  conclusion  of  the  writer  of  this  report. 

Mr.  Cooper.  Who  wrote  that? 

Gen.  BiXBY.  Maj.  Keller. 

Mr.  Kendall.  Is  he  an  expert  in  your  department? 

Gen.  BixBY.  Yes,  sir. 

Mr.  Cooper.  I  would  like  to  read  this  on  page  15  [reading] :  "An 
earnest  consideration  of  the  effects,  five  to  five-tenths  inche&'^ 

Mr.  Kendall.  Canada  is  likely  to  divert  all  under  this  treaty 
without  our  control. 

Mr.  Cooper.  I  observe  this  photo^aph  was  taken  at  a  time  when 
tourists  are  most  generally  at  the  Falls — midsummer,  July  26.  I 
observe  for  a  long  distance  there  is  no  water  going  over  there^  ap- 
parently ;  and  if  it  is,  it  is  a  very  straggly,  scraggly  stream.  If  that 
was  lower,  how  much  more  scraggly  would  that  look? 

Gen.  BixBY.  If  jou  take  away  all  the  water,  the  Falls  will  be  gone. 
The  question  is  simple;  but  where  are  you  going  to  draw  the  line 
as  to  amount  to  be  taken? 

Mr.  Garner.  General,  I  did  not  know  until  Mr.  Cooper  read  it 
into  the  record  that  your  department  was  considering  the  question 
from  the  scenic  viewpoint.  There  are  four  propositions  being  con- 
sidered. The  first  question  is.  Will  Congress  take  any  action  to 
govern  the  taking  of  this  water  or  let  the  treaty  stand  as  the  law  ? 
The  second  proposition  is,  if  we  do.  Shall  we  permit  on  the  American 
side  more  diverting  of  water  than  is  contemplated  under  the  Burton 
Act?  The  third  is  whether  we  shall  permit  power  to  be  transmitted 
from  the  Canadian  side  in  excess  of  what  is  allowed — ^160,000  horse- 
power. 

Gen.  BixBY.  Well,  I  should  like  to  take  up  the  questions  rather  in 
the  inverse  order,  because  I  can  answer  them  more  quickly  in  that 
way.  So  far  as  tne  importation  of  power  is  concerned,  the  Engineer 
Department  has  no  interest  whatever,  so  far  as  I  am  able  to  discover. 
I  have  always  considered  that  it  was  a  question  of  protection  or 
tariff  or  both.  It  has  no  value  to  us  from  an  engineering  point  of 
view.  It  is  a  question  that  would  possibly  come  up  under  conserva- 
tion. If  we  want  to  conserve  power  to  the  United  States,  there 
should  not  be  any  objection  whatever  to  importation  of  elec^city; 
but  the  United  States,  through  the  War  Department  and  Chief  of 
Engineers,  has  watched  (hat  question  simply  because  it  was  laid 
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down  in  the  Burton  Act,  and  as  somebody  had  to  do  it,  the  Secre- 
tary of  War  did  it  Now,  we  have  tried  to  follow  out  the  condi- 
tions of  the  Burton  Act,  but  it  is  exceedingly  difficult  for  us  to  find 
out  how  much  electricity  is  generated  on  the  Canadian  side,  and  it  is 
a  question  of  some  difficulty  to  say  how  much  they  would  send  over 
the  Niagara  Kiver  if  there  were  more  cables ;  and  such  measurement 
is  a  piece  of  difficult  work  which  the  Engineer  Department  is  not 
specially  interested  in,  but  it  is  willing  to  do  as  well  as  it  can  at  any 
tmie  if  Congress  says  so.  We  are  willing  to  do  it  if  Congress  so 
wishes. 

As  far  as  the  importation  of  power  is  concerned,  the  War  Depart- 
ment has  no  interest  one  way  or  the  other  as  to  where  the  electricity 
goes  nor  how  much  of  that  power  is  moved  in  one  direction  or  an- 
other, but  there  is  a  point  about  the  power  that  we  think  somebody 
ou^ht  to  look  after,  and  that  is,  in  the  interests  of  conservation,  the 
United  States  ought  to  see  that  so  much  of  the  surplus  water  as  is 
allowed  to  be  diverted  should  be  made  to  develop  all  the  power  that 
it  can  give  and,  therefore,  if  anybody  is  going  to  take  water  from  the 
Falls  to  develop  power,  they  ought  to  use  the  entire  drop  of  the 
Falls  down  to  Lake  Ontario,  because  every  foot  of  drop  means  that 
much  extra  power,  for  if  1  foot  gives  1  horsepower,  2  feet  will  give 
2  horsejpower,  and  10  feet  will  give  10  horsepower,  and  so  on;  and 
so  I  think  the  United  States  ought  to  select  the  individuals  who  can 
get  the  most  work  out  of  it.  We  ought  to  get  some  legislation  on  it 
somewhere. 

Mr.  KsiniAUi.  I  think  the  legislation  in  the  Burton  Act  was  for 
the  purpose  of  controlling,  as  rar  as  it  could  be  done  by  this  Gov- 
ernment, the  diversion  on  the  Canadian  side.  If  that  limitation  is 
advanced  or  removed,  it  would  to  some  extent  appreciably  diminish 
the  seenic  appeanmce  of  the  Falls? 

Gen.  BizBT.  Well,  personally  I  do  not  know  anything  about  this 
except  my  own  personal  views;  but  I  do  not  expect* to  see  but  a  very 
few  years  elapse  before  Canada  will  use  every  bit  of  water  that  it 
can  take  and  the  United  States  will  use  every  bit  of  water  that  it 
can  take;  and  if  the  Canadians  have  any  trouble  in  exporting  the 
power  from  Canada,  I  do  not  think  it  will  be  more  than  a  few  years 
before  they  will  be  using  it  up  at  home.  I  think  all  this  power  will 
be  used  for  electricity,  and  the  place  of  its  use  is  not  the  concern  of 
the  War  Department,  nor  does  it  concern  navigation. 

Mr.  Garksr.  In  other  words,  General,  if  we  pass  a  law  prohibit- 
ing that  power  from  being  utilized  b]^  American  citizens,  Canada  will 
allow  it  to  be  used  on  the  Canadian  side  ? 

Gen.  Bnorr.  Yes,  sir. 

Mr.  Shabp.  Of  course,  that  is  on  the  assumption  that  the  Cana- 
dian Government  will  not  interfere  ? 

Gen.  BixBT.  Well,  if  they  can  not  find  capital  at  home  they  will 
use  American  capital. 

Mr.  Shaxp.  I  mean  for  the  preservation  of  th£  Falls  ? 

Gen.  BncBT.  Oh,  ye& 

A  Membbr.  You  mentioned  the  fact  that  this  water  should  be  used 
with  greater  or  more  potency  to  develop  power? 

Gen.  BixBT.  There  are  plants  now  on  the  American  side  that  do 
not  derive  as  much  power  as  they  can  from  the  water  used  by  them. 
The  Niagara  Falls  Hydraulic  &  Manufacturing  Co.  drops  its  water 
206  feet  and  gets  every  foot  of  work  out  of  it.    Now,  the  Canadian 
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Niagara  Ca  uses  a  drop  of  but  140  feet,  the  Electrical  DeTelopment 
Co.  uses  a  drop  of  but  135  feet,  etc.,  the  Hydraulic  Co.  and  tiie 
Ontario  Co.  get  about  200  feet  drop  out  of  that  water,  and  some 
others  only  get  50. 

Mr.  Garxer.  General,  in  that  connection,  your  contention  is  that, 
in  the  interests  of  conservation,  the  companies  taking  the  power  <m 
both  sides  should  be  required  to  get  the  greatest  power  out  of  the 
water  being  utilized? 

Gen.  BixBV.  Exactly. 

Mr.  Garner.  Now,  I  can  see  no  way  by  which  the  American  Con- 
gress can  control  the  Canadian  side,  unless  they  control  the  isoperta- 
lion  of  power  into  the  United  States.  We  can  mot  control  ii  iinless 
we  say  to  the  Canadian  power  companies,  "  You  mvtst  comptj  with 
certain  regulations" 

A  Member.  In  utilization  of  the  potency  of  the  water. 

Qen.  BixBY.  Yes,  sir.  Well,  I  presume  that  some  restrictive 
l^slation  as  that  might  be  found  that  would  have  that  effect  for 
a  few  years,  but  it  would  not  be  for  long,  because  even  Canada  is 
not  going  to  throw  away  water  power  and  dollars  and  cents  for 
many  years  to  come.    I  Know  if  I  had  a  dollar  and  one  man  oduld 

fit  10  per  cent  interest  out  of  it  and  another  man  20  and  anotiier  40 
woula  hunt  up  the  man  who  would  give  me  40  per  cent.  Now^  we 
can  get  from  one  and  one-half  to  four  times  as  much  power  out  of 
this  water  by  using  the  same  arrangements  as  the  Niagara  Falls 
Hydraulic  Co.  and  the  Ontario  Co.  are  using,  and  we  can  jgefc  from 
one  and  one-half  to  four  times  as  much  business  and  pro&  out  of 
it  as  anybody  else  using  that  power  like  the  othu:*  companies  witii 
from  50  to  135  feet  head. 

The  Chairman.  Gen.  Bixby,  have  you  any  objection  to  Richard  B. 
Watrous.  -secretary  of  the  American  Civic  Associa'ticm,  asking  you 
a  few  questions  ? 

Qen.  BixBT.  Xot  at  all. 

Mr.  Richard  B.  Watrous.  The  reason  I  have  asked  permission 
to  ask  a  question  now  is  because  the  General  has  touchea  upon  the 
Question  of  usin^  more  than  the  amount  of  water  that  is  used,  and  in 
tnis  report,  which  is  a  very  admirable  report,  there  is  one  very 
pointed  statement  to  the  effect  that  one  of  tne  American  companies 
IS  wasting  one-third  of  the  head  of  the  water  it  is  permitted  to  use. 

As  I  understand  it  it  is  permitted  to  use  8,600  cubic  feet,  and  a 
third  of  that  would  be  2,866  cubic  feet.  That  transferred  into  power 
and,  using  the  figures  of  Congressman  Simmons,  multiplied  %  20, 
would  be  57.320  horsepower.  Using  the  figures  which  we  have  been 
using  it  would  mean  34,392  horsepower.  We  have  listened  to  the 
statement  to  the  effect  that  Buffalo  is  crying  for  more  water  power. 
Now,  the  question  I  desired  to  ask  of  Qen.  Bixby  is  whether,  when 
this  report  was  made,  this  information  was  obtained  from  that  par- 
ticular company? 

Gen.  Bixby.  I  understand  the  company's  plant  is  being  changed. 

Mr.  WATRors.  Are  there  anv  late  figures  on  it.  General? 

Gen.  Bixby.  There  may  be,  but  I  am  not  posted  on  the  late  figures. 
All  I  know  is  that  the  changes  are  being  made,  and  my  remarks  are 
only  aimed  at  the  pure  theory  of  conservation,  which  it  is  our 
bounden  duty  to  get  at. 

Mr.  Watrovs.  I  understand  that,  but  in  this  report  there  is  a  more 
definite  statement,  where  the  waste  of  a  third  is  quoted,  and  that 
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is  recommended  to  be  changed.  It  seems  to  me  that  there  is  one  of 
the  very  strong^t  arguments,  because  if  tkey  would  use  what  thev 
are  permitted  to  use  they  would  supply  a  great  additional  demanct. 

Mr.  Garner.  In  that  connection,  may  I  ask  whether  or  not  under 
the  Burton  law  you  had  any  power  to  control  the  po^er  plants  ? 

Gen.  BixBY.  The  award  was  laid  down  for  us  and  we  were  to  watch 
its  esaeution. 

Mr  Garnbr.  Then  you  had  no  powa:  under  the  Burton  Act  to 
control  their  mtthods! 

Gen.  BistBT.  No,  sir. 

Mr.  GrARMBR.  If  you  had  that  power  you  could  have  forced  them  to 
utilize  the  greatest  amoimt  of  power? 

Oen.  Bmr.  Yes,  sir;  practically. 

Mr.  Brown.  May  I  ask  the  ^neral  a  question  S  General,  where  a 
company,  like  the  Canadian  Niagara  Co.,  takes  its  water  from  briow 
the  crest  of  the  Falls — we  have  all  sesn,  I  think,  that  when  a  com- 
pany takes  it  from  above  the  crest  the  diversion  tends  to  be'  unfavor- 
able to  navigation  ? 

Gen.  BixBX,  Yes,  sir. 

Mr.  Brown.  Now,  then,  the  Canadian  Niagara  Co.  takes  its  water 
from  below  the  crest  ? 

Gen.  Bixbt.  Yes,  sir. 

Mr.  Brown.  Therefore,  we  may  find  that  the  use  of  the  lower  head 
preserves  narvigation.  Is  that  true?  I  mean,  the  company  that  takes 
water  from  below  the  crest  would  be  a  company  that  would  not  tend 
to  injure  navigation? 

Gen.  BiXBT.  The  lower  down  the  water  is  taken  the  less  the  in- 
jury would  be  to  the  navigation  interests. 

Mr.  Brown.  Then,  is  it  not  true  that  the  lower  the  head  at  which 
the  water  is  used  the  less  the  tendency  is  to  injure  navigation  i 

Gen.  BixBT.  That  is  true  in  the  case  you  mention. 

Mr.  DiFENi^RFSR. .  Now,  General,  these  companies  who  are  privi- 
leged to  use  this  water,  if  they  had  consumed  all  that  was  in  their 
power  to  consume,  would  it  not  have  cheapened  electricity  ?  If  these 
cempaniea  who  are  privileged  to  use  this  power  had  used  the  maxi- 
mum capacity  would  it  not  have  given  the  people  a  cheaper  power? 
In  other  worids,  haven't  the  laws  of  supply  ana  demand  been  defied 
in  this  case  and  the  law  of  monopoly  followed  ? 

Gen.  BixBT.  Probably  if  they  had  used  the  water  at  the  greater 
head  they  would  have  made  their  electricity  a  little  cheaper,  but  that 
is  something  I  would  not  ordinarily  inquire  into. 

Mr.  Sharp.  All  these  power  developments  precede  the  Burton 
Act? 

Gen.  BixBT.  They  all  precede  the  Burton  Act,  and  the  permits 
were  iasued  with  a  fair  regard  to  the  men  who  were  developing  the 
business. 

Mr.  Lbgare.  General,  Imve  you  before  you  the  amoujit  of  cubic 
feet  that  the  Canadians  are  using? 

Gen.  BixBY.  In  June,  1911,  the  Canadians  were  using  about  11.000 
cubic  leet. 

Mr.  Sharf.  Twenty-four  thousand  eight  hundred. 

Gen.  Bisar.  Col.  Ricbe,  in  charge  of  the  lake  survey,  made  this 
report. 

Mr.  Cooper.  I  observe  on  page  16  of  that  report^  dated  Novraiber 
30,  1908,  reported  to  the  Secretary  of  AVar  January  30,  1009,  a  little 
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less  than  two  mcmths  later,  and  then  by  the  President  sent  to  Con- 
gress August  21,  1911 — I  think  that  is  the  day  we  adjourned — ^the 
Secretary  of  War  sent  it  to  the  President  on  that  day.  Now,  Gen- 
eral, I  observe  on  August  21 

Gen.  BixBY.  On  January  21,  1909;  sent  to  the  Preadent  August 
19,1911. 

Mr.  Cooper.  That  is  oyer  two  years.  I  observe  here  on  page  16 
that  there  is  quite  a  criticism  of  the  plant  there.  I  haye  been  told 
by  an  electrician — I  was  told  by  him  when  I  went  through  the  plant — 
he  said  at  that  time  that  the  machinery  that  was  all  right  tnree  or 
four  years  ago  had  practically  become  obsolete.  Now,  there  is  some 
very  suggestive  language  on  page  16  of  this  report.  There  is  a  state* 
ment  in  regard  to  me  Niagara  Falls  Co.  that  would  seem  to  indicate 
that  that  plant  is  not  up  to  date.    Is  that  so  ? 

Gen.  BncBY.  I  judge  so. 

Mr.  Cooper.  They  do  not  get  more  than  two-thirds  of  what  they 
ought  to  get? 

Sen.  BixBT.  Well,  if  they  could  have  gotton  more  funds  at  the 
start,  they  could  have  gotten  a  bigger  development,  but  they  probably 
went  as  far  as  their  finances  allowed. 

The  Chairman.  Mr.  Edward  A.  Wickes,  president  of  the  Niagara 
Falls  Power  Co.,  desires  to  make  a  statement  on  this  point.  There 
being  no  objection  he  will  proceed. 

Mr.  Edward  A.  Wickes.  When  these  works  were  projected  our 
first  three  dynamos  produced  more  alternating  current  than  was 
produced  in  the  United  States.    We  solved  every  problem  that  was 

6 resented  to  us.  The  men  whose  advice  we  followed  were  Lord 
lelvin,  Turretini,  of  Geneva ;  Mr.  Unwin,  the  dean  of  the  Central 
Institute  at  London;  Mascart,  of  France;  and  Coleman  Sellers,  of 
America.  They  were  in  session  for  months.  The  plans  that  were 
followed  were  laid  down  by  them  and  superintended  here  by  the  most 
eminent  body  of  engineers  that  we  could  get.  We  have  made  no 
error,  and  when  I  asked  some  engineers  the  other  way — they  came 
from  California — ^how  many  managed  to  avoid  trouble  they  said, 
"  Why,  we  copied  your  methods."  Now  I  make  this  statement,  because 
"bad  work"  and  "bad  management"  have  been  suggested.  There 
was  never  a  time  when  our  work  halted  for  one  moment  for  lack  of 
money.  We  started  with  $2,000,000  and  we  now  have  $25,000,000  in 
it;  and  every  step  has  been  under  the  best  advice.  I  say  this  that 
you  might  relieve  yourselves  from  asking  questions  relative  to  ab- 
sence of  knowledge. 

We  installed  and  have  maintained  our  works  so  as  to  get  the  best 
efficiency,  the  most  head,  consistent  with  full  regard  for  scenic  beauty. 
If  we  had  put  our  buildings  lower  down  or  at  the  Falls,  we  could 
have  used  a  higher  head,  but,  under  the  advice  of  the  best  artists,  to 
avoid  marring  the  scenery  at  the  Falls,  we  placed  our  power  house 
and  works  up  river,  and  carry  the  water  from  our  wheels  by  a  long 
underground  tunnel — ^all  at  extra  expense  and  with  loss  of  head ;  but 
both  uiese  losses  were  deliberately  incurred  so  as  to  protect  scenic 
beauty.  To  discriminate  against  us  now  in  the  distribution  of  this 
proposed  increase,  because  our  head  is  lower  than  that  of  another 
company,  is  to  penalize  us  for  regarding  and  to  reward  others  for 
disregarding  the  very  object  of  this  proposed  legislation  and  of  the 
treaty — ^the  preservation  of  scenic  beauty. 


PBE8EBVATI0N  OF  NIAGABA  PALLS.  39 

Qen.  BizBT.  We  have  in  our  office  no  other  thought  than  that 
mentioned  by  the  last  speaker.  Even  in  our  last  reports  all  we  are 
talldng  about  is  how  it  might  be  done  with  modern  appliances  and 
knowledge  to  get  everything  that  could  be  gotten  out  of  it. 

Mr.  Cooper.  This  officer  says  "All  this  is  not  intended  as  a  criti- 
cism."   That  is  all. 

Mr.  Garker.  General,  you  have  been  somewhat  diverted. 

Mr.  Sharp.  Mr.  Chairman,  I  move  that  the  committee  adjourn. 
It  is  evident  that  we  can  not  conclude  this  hearing  this  session. 

The  Chairman.  Very  well;  we  will  now  recess  until  1  o'clock. 

Gren.  BixBY.  Mr.  Chairman,  I  think  that  I  can  say  all  that  is  ex- 
pected of  me  in  a  very  few  words.  One  of  the  other  questions  asked 
was  whether  the  16,600  feet  per  second  should  be  increased  to  20,000 
cubic- foot  seconds.  So  far  as  navigation  and  scenic  beauty  are  con- 
cerned, I  do  not  know  of  anything  in  mv  office  that  shows  that  the 
increase  would  seriously  affect  the  two ;  the  effect  of  the  diversion  of 
this  4,400  feet  around  the  Falls  would  be  practically  inappreciable. 
The  second  question  was ; 

Mr.  Gar2<(£r.  Is  any  legislation  necessary  under  the  treaty?  For 
instance,  you  have  just  answered  that  it  would  not  affect  navigation 
or  scenic  beauty  if  the  full  amount  under  the  treaty  was  taken  from 
the  other  side. 

Gen.  BixBY,  Yes,  sir.  Our  understanding  in  the  Engineer  Office 
has  been  that  there  is  nothing  in  the  Burton  Act  that  would  allow  the 
Secretary  of  War  to  divide  up  that  4,400  cubic  feet  per  second.  The 
treaty  gives  20,000  cubic  feet  as  a  limit,  and  nobody  has  been  found 
in  our  office  who  is  willing  to  say  which  company  the  additional 
water  is  coming  to;  the  joint  commission  says  it  is  not  its  business, 
and  none  of  the  secretaries  will  say  that  *the  law  authorizes  him  to 
step  in;  so  nobody  has  a  right  to  say  who  shall  get  it;  and  any  action 
we  would  take  in  the  en^neer  department  would  be  simply  to  report 
against  anybody  taking  it. 

.  Mr.  Garner.  Then,  as  I  understand  you,  we  must  either  perpetu- 
ate this  treaty  or  give  the  War  Department  authority  to  revoke  per- 
mits? 

Gen.  BiXBT.  Our  office  thinks  that  Congress  must  say  how  that 
4,400  feet  is  to  be  divided  and  who  is  going  to  divide  it.  Now,  as 
r^ards  the  increase  from  the  old  amount — ^up  to  20,000  on  the 
American  side  and  36,000  on  the  Canadian  side — it  has  at  least  one  . 
good  pointy  and  that  is  that  it  does  fix  a  limit  on  the  Canadian  side, 
where  no  limit  was  before.  Whether  that  66^000  feet  total  diversion 
is  goine  to  injure  navigation  or  seriously  injure  the  Falls,  is  some- 
thing tnat  our  office  thinks  can  be  judged  from  the  data  which  we 
put  into  this  last  report,  which  is  bein^  printed  and  which  is  dated 
m  June,  1911,  we  think  that  report  will  give  you  gentlemen  in  Con- 
gress all  the  facts  so  far  as  they  can  be  put  down  on  paper.  One  of 
the  photographs  shows  the  contrast  between  the  looks  of  the  Horse- 
shoe Falls  on  three  occasions.  At  one  of  them  the  flow  is  about  60,000 
feet  a  second  greater  than  it  is  at  the  other,  and  you  can  see  the  effect 
in  the  difference -between  the  photographs. 

The  Chairman.  How  soon  will  this  last  report  be  printed  f 

Gen.  BiXBY,  We  are  looking  for  it  every  day. 

Mr.  Garner.  Has  it  been  sent  to  Congress? 

Gen.  BizBT.  Oh,  yes ;  it  has  passed  the  proofreader. 
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Mr.  Smith  of  New  York.  How  do  yoii  account  for  a  lowwing 
of  9  inches  on  the  Canadian  side  and  4  inches  on  the  Ameriean  side  I 

Gen.  BixBY.  It  is  due  to  the  slope  of  tiie  bed  of  the  stream  and  to 
the  way  the  water  is  taken  out  and  to  the  shape  of  the  Fails. 

Mr.  DiFBNiNBBFiB.  The  Falls  are  abo^lt  4  reet  lower  on  one  side? 

Gen.  BixBY.  Yes,  sir;  and  it  is  due  to  the  force  of  the  water  and 
the  wav  it  is  pumped  out. 

Mr.  Smith  of  New  York.  The  photographs  show  an  exposure  of  the 
crest  line  of  the  H(N:^seshoe  Falls.  You  made  a  suggestion  by  which 
the  water  could  be  spread  out,  thereby  continuing  the  soenic  beauty 
of  the  Falls.    I  widi  you  would  explain  that  plan  to  the  oommittee. 

Gen.  Bdcby.  It  is  always  possible  from  an  cngineeriiig  point  of 
view,  though  sometimes  expensive,  to  regulate  the  flow  of  water  in 
a  rock-bed  river  like  the  Niagara  Biver  at  that  point.  We  eould 
construct  sills  for  that  part  of  the  river  in  such  a  way  as  to  stop  the 
present  rapid  retrogression.  We  could  make  the  water  quite  uniform. 
Those  things  can  be  done,  but  they  are,  of  course,  very  expensive. 
The  best  we  can  do  is  simply  to  get  a  little  better  appearance  out  of 
the  Falls  with  a  lesser  quantity  of  water  than  we  are  getting  to-dav 
by  correcting  the  irregularity  of  the  flow  at  the  borders ;  but  in  such 
matters  I  always  go  back  to  my  boyhood  days  when  I  went  to  the 
Kauterskill  Falls.  I  suppose  as  a  very  small  bov  the  Kauterskill 
looked  lai^.  But  I  went  up  there  some  years  afterwards,  and  if  I 
would  pav  the  owners  so  much  they  would  turn  the  water  on  and  let 
me  see  half  as  much  water  as  I  saw  formerly.  If  I  did  not  pay,  th^ 
would  not  turn  the  water  on.  So  it  is  simply  a  question  of  wiiere 
you  will  draw  the  line  between  no  water-power  development  and  the 
unaltered  Falls,  and  a  full  water-power  development  and  no  Falls: 
and  only  Congress  can  draw  that  line  with  the  cooperation  of 
Canada. 

The  Chairman.  I  believe  that  answers  the  questions. 

Mr.  Sharp.  Mr.  Chairman,  I  move  that  the  committee  rise. 

The  Chairman.  Just  a  moment. 

Gen.  BixBY.  I  do  not  think  of  anything  else  that  I  care  to  say, 
except  to  repeat  once  more  that  the  Engineer  Department,  of  course, 
finds  a  great  d6al  of  trouble  and  worry  in  supervising  the  water 
diversions  and  the  water  powers ;  but  we  probably  have,  at  the  lake 
survey,  as  good  an  organized  force  as  is  needed  to  do  the  work,  and 
so  we  can  do  the  work ;  and  while  we  do  not  especially  want  it,  we 
are  not  especially  objecting  to  it.  If  Congress  says  that  the  War 
Department  should  do  it,  why,  we  shall  expect  to  go  right  along 
doing  it,  and  if  the  Congress  says  that  the  War  Departm^it  shall 
not  do  it,  and  any  joint  national  commission  should  be  selected  to 
do  it,  why,  the  oommLssion  will  be  sad  and  we  will  be  happy. 
[Laughter.] 

The  Chairman.  Gen.  Bixby,  if  you  desire  to  submit,  as  a  part 
of  your  remarks,  any  additional  statement,  the  c(»ninittee  will  be 
glad  to  have  you  do  it.  We  hope  at  the  next  meeting  Maj.  Ladue  will 
be  here. 

Gen.  Bixby.  And  we  would  be  glad  if  you  would  put  up  these 
little  remarks  into  some  ^ape  so  I  oan  look  them  over. 

The  Cttatr:max.  Tlxat  will  be  done.  We  are  obliged  to  you.  Gen. 
Bixby. 

I  will  say  to  those  present  that  to-morrow  the  conmiittee  will  be 
obliged  to  take  up  the  annual  diplomatic  and  consular  appropriation 
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bill,  and  hence  we  will  adjourn  this  hearing  until  Thursday  morning 
at  10  o'doek. 

Whereupon  tlie  committee  adjourned  at  1.15  o'clock  p.  m.  until 
Thursday  morning  at  10  o'clock  a.  m. 
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STATSXEITT  OF  BOMS  0.  BBOWN,  FOB  NIAOABA  FAILS  FOWEB 

CO.  ANB  CANADIAN  NIAGABA  FOWEB  CO. 

The  Chairman.  W«  will  hear  Mr.  Brown  this  morning.  Mr. 
Brown,  will  you  state  your  name,  your  residence,  and  whom  you  rep- 
resent? 

Mr.  BoifE  G.  Brown.  I  am  from  Minneapolis,  Minn.  I  represent 
here  the  Niagara  Falls  Power  Co.  and  the  Canadian  Niagara  Power 
Co. 

Mr.  DiFENDERFER.  Of  wliicli  Mr.  Wickes  is  president  ? 

Mr.  Brown.  Of  which  Mr.  Edward  A.  WicKes  is  president.  Gen- 
tlemen, I  appreciate  the  necessity  of  brevity  in  statements.  I  have 
tried  to  arrange  in  as  brief  a  way  as  possible  certain  matter's  for  con- 
sideration which,  I  believe,  are  important  for  you  to  have  in  mind  in 
regard  to  legislation  in  carrving  out  this  treaty.  In  goinff  over  my 
summary  I  shall  be  very  glad  to  answer  any  questions  that  I  am 
capable  of  answering,  but  if  you  will  be  patient  it  may  be  that  I 
shall  anticipate  your  questions  "in  presenting  my  statement. 

I  will  say  that  when  I  left  Minnesota  the  thermometer  was  40 
below  zero,  but  since  I  came  down  here  I  have  caught  a  cold,  which, 
like  some  Congressmen,  is  not  only  both  reactionary  and  insurgent, 
but  it  is  also  progressive.     [Laughter,] 

Gentlemen,  fhe  concrete  question  before  you,  as  I  understand  it, 
is  what  shall  be  the  nature  of  a  legislative  act  under  the  treaty  of 
1909  to  take  the  place  of  the  Burton  Act,  so  called.  Now,  in  making 
up  your  minds  upon  the  nature  of  that  act  you  would  have  in  mind, 
and  wish  to  have  in  mind  and  consider,  certain  propositions.  You 
would  want  to  have  in  mind  what,  if  any — I  am  not  stating  them 
now — ^what,  if  any,  are  or  may  be  the  legal  rights  of  those  who  have 
made  investments  at  the  Falls.  Even  if  you  did  not  regard  fully 
their  legal  rights,  at  least  you  would  want  to  consider  what,  if  any, 
might  be  the  equities  of  those  people  who  have  made  their  invest- 
ments. 

Mr.  DiFENDERFER.  Who  gavc  them  their  legal  right>  ? 

Mr.  Brown.  I  am  coming  to  that;  I  said  "if  any."  You  would 
also  want  to  consider  what  rights  and  equities  the  people  generally 
in  the  locality  of  the  Falls  and  the  general  public,  as  represented  by 
the  National  and  State  Governments,  might  have.  Now,  then,  in 
order  to  have  in  mind  what  are — or,  if  you  would  not  agree  with 
me  what  might  be  claimed  to  be — the  legal  rights  or  the  equities  of 
the  parties,  as  well  as  what  might  be  the  equities,  rights,  and  inter- 
ests of  the  public,  it  has  seemed  to  bo  necessary — it  certainly  might 
be  helpful — to  bring  ourselves  down  to  date  by  a  brief  summary  of 
what  nns  taken  place  prior  to  this  time;  and  let  me  give  you  the 
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summary.  I  will  In-  not  to  be  prolix,  and  some  of  the  details  of  my 
argmnent  I  will  hand  to  the  reporter  to  be  inserted  as  part  of  my 
statement. 

No  one  will  di&agree  with  me  when  I  say  that  the  important  inter- 
ests that  we  have  to  protect  here  are  the  interests  of  the  American 
investors  and  of  the  American  public,  as  paramount,  from  our  view- 
pointy  to  the  interests  of  the  Canadian  side.  Now,  way  back  in  the 
nineties  there  were  two  interests — and  I  may  say,  gentlemen,  that  the 
interests  of  the  hydraulic  company  and  the  Niagara  Co.  are  not  in 
conflict  and  not  in  dispute;  their  interests  are  similar.  These  two 
interests,  prior  to  the  passage  of  the  Burton  Act  in  1906  and  in  the 
nineties,  acquired  on  tne  shores  of  the  Niagara  River  and  appurte- 
nant to  the  Falls,  certain  real  estate  interests,  and  they  became  at  that 
time  riparian  owners.  I  am  going  to  be  brief.  They  became  riparian 
owners  on  the  Niagara  River  at  the  point  of  the  Falls.  Their  situa- 
tion then  was  this : 

The  Niagara  Co.  above  the  Falls,  the  hydraulic  company  below 
them  but  above  the  Falls,  and  the  State  of  New  York  at  the  Falls — 
all  had  certain  riparian  interests  under  the  law.  The  Niagara  Co. 
acquired  by  grant  from  the  hydraulic  company  below  them,  and 
from  the  State  of  New  York  at  the  Falls,  the  express  grant  and 
privilege  (and  the  law  is  that  such  riparian  rights  are  severable  and 
can  be  granted  in  whole  or  in  part),  they  acquired  the  riparian  rights 
to  do  certain  things,  to  wit.  this:  To  go  upon  their  land  above  the 
Falls  and  construct  their  works,  including  tunnels  through  the 
hydraulic  company's  land  and  through  the  State's  land,  and  fliereby 
use,  that  is,  divert  water  sufficient  to  develop  200,000  horsepower, 
and  to  discharge  the  same  below  the  Falls.  Now,  then,  not  only 
from  these  granted  rights,  but  from  the  law  of  riparian  rights,  these 
companies  were  at  that  time  advised  by  their  counsel  (not  myself, 
but  I  would  have  told  them  the  same  thing)  that  they  had  the  legal 
right  under  the  law  of  the  land,  under  the  law  of  the  State  of  New 
York,  under  the  law  of  property  right  in  this  country,  they  had  the 
legal  right  that  could  not  be  disputed  or  invaded  by  any  man  or  by 
any  Government,  to  make  their  structures  and  enjoy  their  rights, 
subject  to  this  one  qualification :  That  they  must  see  to  it  that  their 
diversions,  whatever  thev  might  be,  should  not  be  such  as  unreason- 
ably to  interfere  with  tiie  navigability  of  the  Lakes  or  of  Niagara 
River;  and  if  they  did  not  cause  such  interference,  then  neither  the 
Government  of  the  United  States  nor  of  the  State  of  New  York 
had  any  right  or  authority  to  prevent  them  from  going  ahead  with 
their  improvements  and  enjoying  forever  the  beneficial  use  to  which 
they  were  entitled  under  their  riparian  rights. 

Mr.  Sharp.  What,  in  your  judgment,  would  the  vested  interests 
to  which  you  refer — would  there  be  any  complaint  on  their  part  if 
the  Burton  Act  was  reenacted,  rather  than  if  the  whole  amount 
were  used,  as  under  the  treaty  ? 

Mr.  Brown.  I  would  say  yes.  Their  vested-property  rights  would 
be  interfered  with.  But  1  wish  to  say  this:  I  am  not  here  to  argue 
to  you  against  your  right  to  legislate  at  all  nor  to  try  to  cram  down  your 
throats  what  I  think  the  law  is.  I  am  only  trying  to  show  you  the 
circumstances  under  which  these  companies  went  ahead,  and  I  want 
you  to  understand  that  what  I  shall  urge  upon  you  is  to  consider  the 
equities  of  these  companies,  as  they  exist,  under  all  the  circumstances, 
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to  have  proper  re^rd  for  their  rights,  at  least  their  equities,  in  fix- 
ins  the  terms  of  tne  proposed  statute. 

Mr.  DiFENDERFER.  In  a  nutshell,  then,  your  contention  is  that  this 
committee  has  no  right  to  enact  anj  law  f 

Mr.  Brown.  On  that  theory  I  think  this  committee  has  no  right  to 
enact  any  law. 

Mr.  DiFENDERFER.  Has  Congress,  then,  any  right  to  pass  any  lawt 

Mr.  Brown.  I  think  Congress  has  a  right  to  pass  a  law  within 
certain  limits. 

Mr.  DiFENDERFER.  That  is  what  the  committee  would  like  to  hear. 

Mr.  Legare.  You  may  not  want  to  answefmy  question  at  this  time, 
but  just  keep  it  in  mind.  Having  these  vested  rights,  if  Congress 
should  pass  a  law  fixing  rates  would  it  not  be  retroactive? 

Mr.  Brown.  I.  was  not  going  to  go  into  the  matter  of  rates  until 
later,  but  I  think  it  would  not  properly  be  called  "  retroactive."  If 
I  understand  the  essence  of  your  question  I  would  say,  in  regard  to 
rates,  that  it  would  not  only  be  unwise  for  Congress  to  attempt  to 
fix  rates,  but  I  think  that  such  an  attempt  would  be  invalid  and  in- 
effectual. That  power  so  far  as  it  exists  oelongs  to  the  State  of  New 
York. 

Mr.  Legare.  That  answers  my  question. 

Mr.  Brown.  I  have  certain  things  that  I  want  to  follow  along  and 
draw  conclusions  from. 

Mr.  LevY.  Is  it  your  contention  that  the  riparian  owners,  by  the 
purchase  of  the  adjacent  land,  acquired  the  right  to  divert  any  water 
that  they  might  desire  to  divert,  with  the  consideration  that  the  in- 
terests of  navigation  should  not  be  interfered  with,  no  matter  what 
became  of  the  Falls? 

Mr.  Brown.  As  purely  a  question,  of  legal  right,  yes,  sir ;  no  mat- 
ter what  became  ox  the  Falls.  Now,  I  am  going  to  put  into  the  rec- 
ord the  summary  of  a  90-page  argument  on  this  point. 

The  Chairman.  The  reporter  will  incorporate  it  in  the  record. 

Mr.  Bbown.  I  want  this  printed  as  my  summary  of  the  law  at  this 
point: 

LAW  AB  TO  BIPABIAI?  RIGHTS — LIMITATIONS  OF  FEDERAL  CONTBOL — LIMITATIOHS  OF 
STATE    CONTROL — PROPOSITIONS    STATED    AND   LEADING    OASES    OITED. 

Rules  of  laic  as  to  Federal  control. 

1.  That  the  authority  for  Federal  control  of  fresh  navigable  streams  and 
waters  in  the  United  States,  which  at  the  same  time  defines  and  limits  such  con- 
trol, arises  solely  from  that  power  which  has  been  expressly  reserved  to  the 
United  States  by  the  Federal  Constitution — the  power  to  regulate  commerce 
between  the  several  States  and  foreign  nations. 

2.  That  this  power  of  control  was  expressly  reserved  to  the  Federal  €rOvem- 
ment  by  the  States  originally  adopting  the  Federal  Constitution  and  by  all 
States  since  admitted  under  that  Constitution;  and,  subject  to  this  specific 
power  80  reserved  in  the  Federal  Government,  there  has  passed  over  to  those 
States,  upon  their  entry  into  the  Union,  all  powers  and  interest,  whether  of 
ownership  or  of  control,  now  or  formerly  belonging  to  the  Federal  Government 
in  the  beds  and  waters  of  such  navigable  streams,  and  the  Federal  Government 
has  since  retained,  and  still  retninn.  either  as  against  any  claim  by  a  State 
or  by  an  individual  riparian,  or  both,  only  the  specific  paramount  right  of  con- 
trol for  the  specific  and  limited  purpose  of  commerce — that  is,  of  navigation. 
Moreover,  this  Federal  power  of  control  is  purely  a  sovereign  power  of  control 
for  a  specified  public  use,  and  does  not  include,  and  can  not  l>e  extended  to,  any 
element  of  a  profxrletary  rl^t  or  Interest 
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3.  That,  subject  to  tbls  purely  sovereign  right  of  control  of  navigation,  all 
right,  title,  and  interest,  sovereign  and  proprietary,  belongs  to  the  States  or  to 
individual  riparian  owners,  or  both ;  and  it  is  not  within  the  Federal  authority 
or  power,  either  judicial  or  legislative,  to  fix  or  determine,  as  between  a  State 
and  an  individual  owner,  the  limitations  between  State  and  individual  owner- 
ship or  control  of  water  powers.  The  rights  and  obligations,  as  between  a 
State  and  an  individual  owner,  are  fixed  by  the  law  of  property  as  established 
by  the  decisions  of  the  State  supreme  court  in  the  State  in  question.  This  law 
of  property,  as  so  fixed  in  any  State,  is,  as  to  streams  in  that  State,  binding 
upon  the  Federal  Government  and  its  Supreme  Court. 

Rules  of  Itiw  as  to  State  control  and  as  to  vested  property  rights  of  riparian 

owners. 

1.  The  title  and  power  of  control  by  the  State  over  the  beds  and  waters  of 
navigable  streams  are  not  in  any  degree  proprietary  in  nature  or  extent  They 
are  limited  to  a  holding  in  trust  as  a  sovereign  for  the  specific  purpose  of  pro- 
tecting a  public  use,  to  wit,  navigation  and  certain  allied  public  uses. 

2.  The  title  and  the  power  of  the  State  are  subject  only  to  the  Federal  para- 
mount power  of  control  as  established  and  defined  as  above  demonstrated. 
They  are  limited  also  by  the  private  proprietary  right  of  the  riparian  as  fixed 
by  the  law  of  the  State. 

3.  The  private  riparian  owner  owns  and  retains  all  and  the  only  proprietary 
title,  right,  and  interest,  either  to  the  beds  and  waters  of  such  streams  or  to 
the  usufruct  thereof.  He  has  the  proprietary  right  to  the  beneficial  use  of  the 
fiow  of  the  waters  in  connection  with  the  natural  head  and  fall  upon  or  oppo- 
site his  riparian  land  and  to  the  whole  thereof;  he  has  a  proprietary  right  to 
utilize  the  bed  and  waters  for  the  development  of  power  and  for  the  operation 
of  water-power  plants.  This  right  belongs  to  him  jure  naturse — that  la, 
because  it  is  a  natural  resource  and  right  belonging  to  and  appurtenant  to 
his  riparian  land  and  a  part  thereof.  And  this  private  proprietary  right  Is 
subject  only  to  the  sovereign  right  of  control  by  the  Federal  and  State  (Jovem- 
ments  for  the  public  use  of  navigation. 

4.  As  between  the  State  and  the  riparian  owner,  the  sovereign  power  of  con- 
trol of  the  former  ends  where  the  proprietary  right  of  the  latter  begins;  and 
the  private  right  exists  up  to  the  point  beyond  which  it  would  be  inconsistent  with 
the  specific  and  limited  public  right.  This  private  proprietary  right  of  the 
riparian  is  the  same,  whether  the  title  to  the  bed  of  the  stream,  either  below  high 
water  or  below  low- water  mark,  is  said  to  be  held  by  the  State  or  by  the 
riparian.  The  attempted  distinction  between  the  riparian  rights,  on  the  basis  of 
the  riparian's  having  a  mere  easement  Instead  of  a  title,  is,  so  far  as  these 
questions  are  concerned,  purely  speculative. 

The  above  rules  of  law  are  established  by  the  following  leading  cases : 
Water  Power  Co.  v.  Water  Board  (168  U.  S.,  358-365) ;  Hobart  v.  Hall  (174 

Fed.  Rep.,  433) ;  Hall  v.  Hobart  (108  C.  C.  A.  Rep.,  348) ;  United  States  v. 

Chandler-Dunbar  Co.  (209  U.  S.,  447)  ;  People  v.  Mould  (37  App.  Dlv.,  35,  39) ; 

People  ex  rel.  Niagara  Falls  Hydraulic  P.  &  M.  Co.  v.  Smith  (70  App.  Dlv.»  543; 

affirmed,  175  N.  Y.,  469)  ;  Niagara  County  I.  &  W.  S.  Co.  t*.  College  Heights  L. 

Co.  (Ill  App.  Div.,  770,  772) ;  Sweet  v.  City  of  Syracuse  (129  N.  Y.,  335) ;  Smith 

1?.  Rochester  (92  N.  Y.,  474)  ;  Rumsey  v.  Rd.  Co.  (133  N.  Y.,  79) ;  Bi-ookhaven  v. 

Smith  (188  N.  Y.,  74). 
See  also  decision  of  Wisconsin  Supreme  Court  (Jan.  30, 1912)  in  State  ex  reL 

Wassau  Ry.  Co.  v.  Bancroft  (Atty.  Gen.,  134  N.  W.  Rep.,  330). 

Mr.  Brown.  The  Chandler-Dunbar  case  (209  U.  S.)  and  the  New 
York  case  of  People  v.  Smith  (70  App.  Div.),  above  cited,  expressly 
hold  that  the  rules  of  law  above  stated  apply  as  well  to  international- 
boundary  streams  as  to  other  streams;  and  the  case  of  People  v. 
Smith  expressly  holds  the  riparian  rights  on  the  Niagara  River  at 
the  Falls  to  be  as  above  stated.  These  rules  of  property  rights  were 
relied  upon  by  the  owners  of  the  power  plants  at  Niagara  Falls  when 
they  made  their  original  investments  and  constructed  their  works 
with  the  capacities  which  have  since  been  maintained. 

Such  is  a  summary  of  the  law  upon  this  subject ;  and  it  is  so  well 
bettled  that  these  rules  of  law  are  now  recognized  not  only  by  the 
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Federal  Supreme  Court  but  by  the  highest  courts  of  every  State  in 
which  the  common-law  principles  of  riparian  rights  are  recognized. 
This  includes  substantially  all  the  States  lying  in  whole  or  in  part 
east  of  the  Mississippi  River.  It  does  not  include  those  far  western 
States  which  never  had  any  law  of  riparian  rights,  but  where  the  law 
of  prior  occupation  or  prior  appropriation  prevails^  such  as  Colo- 
rado. Cases  from  such  States  are  not  authority  in  either  Minnesota 
or  New  York.  The  Federal  courts  recognize  and  enforce  the  law 
of  property  rights  on  these  questions  according  as  they  find  the  local 
law  to  have  been  established  by  the  courts  of  the  respective  States; 
and  the  United  States  Supreme  Court  has  so  expressly  held  in  168 
U.  S.,  358,  and  other  cases.  So  the  Federal  court  would  enforce 
riparian  rights  at  Niagara  Falls  as  such  rights  have  been  established 
by  the  New  York  courts.  In  passing  I  would  say  that  the  same 
rules  of  law  prevail  in  Canada,  the  only  difference  between  the  two 
countries  being  that  here  vested  propertj'  rights  are,  through  the 
courts,  protected  under  the  Constitution  against  encroachments  by 
the  legislature  of  either  the  State  or  the  Nation,  while  in  Canada  the 
Parliament  can  not  be  so  restrained. 

The  right  that  Congress  has — now,  gentlemen.  I  talked  about  this 
matter  before  the  National  Waterways  Commission  the  other  day, 
and  one  of  the  gentlemen  said :  "  That  is  merely  your  theory,  isn't  it, 
Mr.  Brown  ? "  So  much  the  less  merely  my  theory,  it  is  the  state- 
ment of  the  law  that  has  been  made  by  the  Unitea  States  Supreme 
Court,  and  the  courts  have  had  this  decision  before  them  for  years. 
I  demonstrate  this  proposition  as  a  rule  of  law,  to  wit:  That  the 
power  that  the  Federal  Government  has  over  navigable  streams  is  for 
the  specific  purpose  of  navigation;  it  gets  that  power  expressly  from 
the  clause  in  the  Constitution  of  the  United  States  giving  Congress 
the  power  to  regulate  commerce.  It  does  not  own  the  waters;  it 
does  not  own  the  bed ;  it  has  no  proprietaij  interests ;  it  has  only  a 
right  of  control  in  its  sovereign  capacity  for  a  limited  and  specific 
purpose,  to  wit,  for  navigation.  It  is  a  power  simply  to  prevent 
unreasonable  interference  with  navigation.    That  is  the  law. 

Now,  then,  every  bit  of  interest  in  or  power  over  these  streams  and 
their  beds,  except  this  limited  right  of  the  Federal  Government  (this 
is  not  my  statemei\t ;  it  is  the  statement  of  the  United  States  Supreme 
Court — ^168  U.  S.,  385),  has  passed  to  and  is  retained  by  either  the 
State  or  individuals,  or  both,  as  the  case  may  be ;  it  all  belongs  to  one 
or  the  other :  and  ii  you  want  to  find  where  the  right  of  the  State, 
New  York,  lor  instance,  and  the  rights  of  the  riparian  owners  begin 
and  end  the  Federal  Supreme  Court  says  you  shall  go  to  the  law  of 
property  rights  of  the  State  as  shown  by  the  State  decisions.  The 
Federal  Government  having  reserved  only  the  paramount  power  to 
control  navigation,  everythmg  else  base  gone  either  to  the  State  or 
to  the  riparian  owners ;  and  in  the  determination  of  how  that  which 
Ls  left  is  or  shall  be  divided  between  the  two  neither  the  Federal 
Government  nor  the  Federal  Supreme  Court  has  anything  to  say. 

Consequently,  we  have  this  situation ;  that  if  we  want  to  find  out 
what  the  riparian  rights  are  in  New  York  we  go  to  the  New  York 
decisions.  Under  the  law  the  Federal  Government  has  no  more 
to  do  with  "  scenic  beauty  "  than  it  has  to  do  with  the  color  of  my 
hair. 

Mr.  DiFENDERFEK.  You  havcu't  any. 
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Mr.  Bhown.  That's  right — neither  hair  nor  scenic  beauty. 
[Laughter.] 

Mr.  LdEVY.  Aside  from  this  proposition  of  navigability,  do  you 
think  it  is  affected  as  a  boundary  stream  ? 

Mr.  Bkown.  That  is  incidental.  There  is  one  thing  that  is  certain : 
If  a  thing  can  not  affect  the  navigability  of  a  stream  is  can  not  affect 
the  matter  of  boundary.  The  matter  oi  boundary  is  not  the  question 
of  there  being  water  or  there  not  being  water.  When  the  stream  as 
such  is  the  boundary,  there  international  laws  fixes  the  boundary 
at  the  thalwegs  that  is,  the  deep-water  line,  but  in  this  case  at  Nia^ra 
Falls  it  is  fixed  at  a  certain  hue  surveyed  and  described  as  any  Tine. 
Suppose  the  river  dried  up,  is  not  the  boundary  there  just  the  same? 

Mr.  Fr/)0D.  Would  not  the  Government  have  a  right  of  control 
over  it  as  a  matter  of  public  defense? 

Mr.  Brow^n.  If  so,  then  only  to  the  extent  that  might  be  reasonably 
necessary  for  that  purpose. 

Mr.  Ijevy,  Mr.  Chairman,  following  up  my  question :  If  it  shoiild 
dry  up  it  would  still  be  a  boundary,  but  do  you  think  if  Canada  or 
the  United  States  had  no  treaty  as*  to  how  much  power  could  be  di- 
verted and  used — suppose  that  the  United  States  or  the  State  of  New 
York  should  give  to  some  power  company  the  absolute  right  to  divert 
the  whole  stream  over  there,  don't  you  think  it  might  bring  up  the 
discussion  of  rights? 

Mr.  Brown.  It  probably  would — the  question  of  private  rights, 
international  rights,  and  the  right  of  the  United  States  or  New  York 
to  attempt  such  a  grant 

Mr.  DiFENDERFER.  How  loug  havc  yoa  been  the  attorney  for  the 
companies  you  are  representing  here  to-day? 

Mr.  Brown.  I  will  tell  you  frankly  that  as  a  direct  attorney  for 
these  companies  the  first  work  I  did  was  last  fall ;  but  that  is  not  the 
only  experience  I  have  had  in  these  questions. 

Mr.  DiFENDERFER.  I  would  like  to  ask  you  why  this  question  was 
not  brought  up  in  1906? 

Mr.  Brown.  Let  me  say  this :  It  was  brought  up,  and  you  will  read 
in  the  report  of  those  hearings  much  mention  of  this  subject ;  in  the 
mass  of  other  matter,  however,  this  question  was  too  much  lost 
sight  of. 

Mr.  Kendall.  Then,  you  hold  that  if  your  company  was  deprived 
of  the  right  to  use  that  power,  if  there  was  any  pK)wer  to  deprive  you 
of  that  right,  you  could  hold  that  power  responsible? 

Mr.  Brown.  Yes,  sir;  but  we  would  not  have  to  be  compensated  for 
it  until  we  demanded  compensation.  We  are  not  here  demanding 
compensation,  nor  demanding  at  this  time  recognition  of  our  full 
rights  of  diversion.  We  ask  that,  up  to  the  treaty  amounts,  our  rights 
be  respected.  Now,  that  being  the  law  of  New  York,  we  find  in  the 
decision  of  the  appellate  division  of  the  New  York  courts  not  only 
these  propositions  of  law  supported  generally,  but  these  proposi- 
tions laid  down  as  to  this  very  river  at  this  very  point;  which  de- 
cisions have  been  affirmed  by  the  New  York  court  of  appeals.  The 
principles  that  I  have  stated  are  reaffirmed,  confirmed;  that  these 
companies — not  vaguely  some  companies — ^but  these  companies  by 
name  acquired  their  rights  to  make  these  diversions  by  virtue  of 
their  riparian  ownership,  and  that  those  are  vested  property  rights. 
The  question  of  their  naked  fee  in  the  bed  only  going  to  high-water 
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mark  does  not  affect  that  conclusion,  because  the  State  of  New  York 
holds,  not  a  proprietary  interest  in  the  lee,  but  only  an  interest 
in  trust  as  a  sovereign  to  protect  navigation;  and  subject  to  that, 
their  rights  of  uses  of  th^  waters  in  the  river  are  just  the  same  as 
if  their  fee  extended  to  the  middle;  and  therefore  these  owners  have 
these  rights  subject  only  to  the  right  of  the  State  of  New  York  and 
the  Federal  Government  to  control  navigation;  and  they  hold  those 
ri^its  as  vested  property  rights. 

why,  gentlemen,  some  time  ago  thej  had  assessed  one  company  in 
New  York  on  the  basis  that  it  got  its  rights  to  the  beneficial  use 
of  the  water  for  power  by  virtue  of  its  riparian  rights  and  that  com- 
pany said,  "No;  we  dont  get  this  by  reason  of  our  riparian  rights, 
but  by  virtue  of  a  special  privilege  or  franchise  from  the  State, 
which  is  not  assessable  " ;  but  the  highest  courts  of  New  York  (70 
App.  Div.,  543;  175  N.  Y.,  469)  said:  "No;  you  get  it  solely  as  a 
property  right.  It  is  part  of  your  riparian  rights."  Now,  gentlemen, 
the  United  States  Supreme  Court,  in  the  case  of  another  international 
boundary  stream,  has  decided  these  questions  the  same  way.  (Note 
the  Chandler-Dunbar  case,  on  the  Sault  Ste.  Marie,  209  U.  S.,  447.) 
These  cases  are  all  cited  in  my  summary  of  the  law  on  this  point. 
Grentlemen,  I  am  not  here  to  pound  you  upon  the  law,  but  simply  to 
tell  you  what  rights  these  companies  relied  upon.  I  say  they  knew 
what  their  riparian  rights  were.  Also,  out  of  abundance  of  precau- 
tion (not  that  they  doubted  their  rights,  but  as  investors  they  had  to 
borrow  money  and  doubly  satisfy  those  who  financed  their  entcr- 

Erise),  they  got  patents  and  grants  from  the  State  of  New  York, 
y  conveyance  and  by  legislative  grants,  which  not  only  confirmed 
them  in  their  riparian  rights,  which  they  claimed,  but  also  gave  to 
them  such  rights  in  the  State  Park  lands  next  the  Falls  as  were  nec- 
essary to  allow  them  to  make  a  diversion  by  tunnels  extending  below 
the  Falls.  Belying  then,  gentlemen,  upon  these  riparian  rights  and 
upcm  the  rights  acquired  from  the  State  of  New  York,  these  people 
first  had  a  series  of  investigations  made  before  they  started  work. 

Mr.  Garner.  It  is  12  o'clock,  and  I  assume  there  are  a  number  of 
gentlemen  who  want  to  get  away.  It  is  important  to  be  on  the  floor 
of  the  House  until  we  get  started.    We  can  eet  away  by  1.30. 

The  Chairman.  We  will  let  Mr.  Brown  finish. 

Mr.  Leoare.  Your  companies  applied  to  the  Secretary  of  War  for 
a  permit  subsequent  to  the  enactment  of  the  Burton  law? 

Mr.  Brown.  T  do  not  know  whether  they  did  or  not,  but 

Mr.  Legare.  Well,  you  are  operating  now  under  a  permit? 

Mr.  Brown.  Under  this  Burton  law.  However,  the  fact  that  we 
complied  with  that  law  does  not  change  our  legal  rights. 

Mr.  Leoare.  And  those  permits  are  revocable. 

Mr.  Garner.  I  understand  your  argument  now  is  based  upon  the 
conditions  existing  before  the  Burton  law  was  passed  ? 

Mr.  Brown.  Yes,  sir.  The  position  in  which  these  parties  were 
before  the  Burton  law  was  passed;  and  I  want  to  show  you  that 
these  legal  rights,  or  at  least  the  equities  of  these  companies  based 
upon  their  legal  rights,  were  intended  to  be  regarded  and  protected 
by  the  treaty  of  1909. 

But  are  you  going  to  refuse  to  consider  these  equities  any  less  than 
did  the  Burton  Act?  Or  any  less  than  did  the  treaty?  Will  you 
refuse,  at  least,  to  take  into  consideration  the  equities  of  the  in- 
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Testers  at  the  Falls?  Are  jou  going  to  insist  on  passing  an  act 
that  is  so  inelastic  that  by  its  very  inelasticity  it  will  prevent  the 
rights  or  equities  of  these  companies  from  even  being  considered  by 
the  State  of  New  York  or  the  Secretary  of  War,  or  by  anybody  elsSe 
who  may  have  the  power  of  distribution  of  this  power  ? 

Mr.  (jABNER.  This  is  a  most  interesting  argument,  because  upon 
the  legal  rights  and  equities  of  these  companies  depends  whether  or 
not  we  shall  determine  how  much  shall  be  generated  from  Niagara 
Falls. 

The  Chairman.  The  committee  will  now  take  a  recess  until  1 
o'clock. 

Whereupon,  at  12  o'clock  m.,  the  committee  took  a  recess  until 
1  o'clock. 

AFTER  RECESS. 

The  committee  met  at  1  o'clock  p.  m. 

The  Chairman.  You  can  proceed,  Mr.  Brown. 

Mr.  Rome  G.  Brown.  Gentlemen,  to  resume,  and  in  order  to  get 
the  connections:  I  stated  this  morning  that  we  were  relying  upon 
the  law  of  riparian  rights  recognizea  as  belonging  to  people  in 
the  situation  m  which  the  two  American  companies  were — ^recog- 
nized, not  only  by  the  National  Supreme  Court,  but  by  the  legisla- 
ture and  courts  of  the  State  of  New  York,  the  New  York  courts 
being,  according  to  the  decisions  of  our  Federal  Supreme  Court,  the 
courts  which  fix  the  rights  of  the  riparian  owner. 

That  law  gives  to  the  riparian  owner  the  right  to  the  beneficial 
use  of  all  the  water  power,  subject  only  to  the  right  of  the  State  to 
control  for  navigation,  and  all  those  rights  are  subject  to  the  para- 
mount right  of  the  Federal  Government — ^not  plenary,  not  unlim- 
ited, not  to  make  every  prohibition,  but,  under  the  Constitution,  to 
control  only  so  far  as  necessary  to  prevent  unreasonable  interference 
with  the  navigation  of  the  river. 

Let  me  say  here :  I  have  put  in  for  your  reference  a  summary  of 
a  90-page  argument  on  these  questions  written  a  month  ago.  The 
full  argument  is  too  long  to  incorporate  in  this  record,  ana  I  have 
handed  each  member  of  this  committee  a  copy  of  the  complete  argu- 
ment.   That  argument  will  convince  any  lawyer  or  layman  that  my 

conclusions  are  right.  ^    .       .         .  ,  ^         ,  ^,  .  ,  ^ 

Relying  upon  that  law  of  riparian  rights  and  upon  those  rights 
which  were  gotten  from  the  State  of  New  York,  including  the  legis- 
lative grant  to  the  Niagara  Co.,  for  instance,  of  the  right  to  di- 
vert and  use  and  have  the  beneficial  use  of  water  sufficient  to  make 
200  000  horsepower,  the  Niagara  Co.  went  ahead  to  make  its  con- 
struction. This  was  in  the  nineties.  The  Hydraulic  Co.  after- 
wards made  its  construction.  Gentlemen,  before  the  Niagara  Co. 
started  construction,  what  further  did  they  do?  Now,  all  this 
discussion  is  to  show  you  what  was  the  position  of  these  parties  in 
1906  when  the  Burton  Act  was  passed;  for  you  can  not  very  well 
tell  what  you  want  to  do  with  the  Burton  Act  unless  you  get  the 
situation  at  that  time.  Did  this  company  go  ahead  and  construct  a 
200  000-horsepower  plant,  disregarding  the  consideration  that  they 
were  subject  to  the  rights  of  navigation?  No  I  know  more  par- 
*  Ocularly  about  the  Niagara  Co.  than  the  other  company.    They 
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hired  outside  engineers  and  made  investigations  running  through 
four  years  to  determine,  so  far  as  experts  and  engineers  could  deter- 
mine, what,  might  be  the  effect  of  that  development  upon  naviga- 
tion, which  was  really  all  they  had  to  look  out  for.  But  they  went 
further  than  the  law  reauired,  and  sent  for  these  engineers  to  tell 
them  what  effect  it  woula  have  upon  the  scenic  beauty  of  the  J'alls ; 
and  not  only  that,  gentlemen — not  only  the  effect  of  the  diversion 
of  water  upon  scenic  beauty  and  upon  navigability — ^but  also  what 
should  be  the  effect  upon  the  general  landscape  view ;  what  structures 
would  least  mar  the  beauty  of  the  landscape.  They  engaged  the 
services  of  the  best  engineers  and  landscape  artists  in  the  world — I 
am  speaking  now  particularly  of  the  Niagara  Co. — to  determine 
not  only  the  effect  upon  the  scenic  beauty  of  the  diversion  of  the 
water  itself,  but  also  to  determine  how  best  to  preserve  the  scenic 
beauty  of  the  Falls  by  making  their  constructions,  their  general  land- 
scape view,  the  best  to  coniorm  with  and  the  least  to  injure  the 
natural  scenic  grandeur  of  the  entire  locality.  They  did  all  that 
before  they  turned  a  shovel  of  soil. 

They  found  this:  That  with  the  Hydraulic  Co.  using  approxi- 
mately 9,500  cubic  feet  per  second,  the  plan  which  they  then  had  in 
view,  and  the  Niagara  Co.  using  10,000  cubic  feet  per  second,  the 
navigability  of  the  lake  and  river  would  not  be  affected  at  all,  and 
the  integrity  of  the  river  as  a  boundary  stream  would  not  be  affected 
at  all.  Then  the  company's  engineers,  having  investigated  the  ques- 
tion of  the  effect  of  the  diversion  upon  scenic  beauty,  reported,  say- 
ing: 

This  would  not  appreciably  affect  the  appearance  of  the  Falls. 

The  best  landscape  artists  in  the  United  States,  after  going  over  the 
matter  at  the  request  of  the  Niagara  Co.,  said : 

OentlemeD,  yon  have  come  to  ns,  saying  that,  whatever  your  legal  rights  or 
legal  obUgations,  you  desire  to  make  a  structure  for  the  beneficial  use  of  this 
water  power  which  shall,  so  far  as  possible,  be  compatible  with  the  general 
scenic  grandeur  of  the  Falls.  If  you  put  the  power  house  down  here,  it  injures 
to  some  extent  the  landscai»e.  If  you  improve  this  way  and  shorten  the  head- 
race or  the  tailrace,  you  make  your  structure  so  much  more  injurious  to  the 
landscape  and  scenic  beauties:  but  if  you  will  take  your  water  up  from  this 
place,  and  then  from  your  turbines  carry  it  by  a  tunnel  underground,  you  will 
thereby  the  least  possible  affect  the  scenic  grandeur  of  the  Palls. 

That  is  what  the  engineers  said.  That  is  what  the  landscape 
artists  said.  What  did  our  people  do?  Gentlemen,  what  are  the 
facts  ?     What  did  our  people  do  ?     Why,  our  engineer  said : 

That  is  all  right.  The  artists  have  a  great  eye  for  beauty,  but  they  do  not 
consider  the  sacrifice  of  water  power. 

Let  me  remind  you  that  Mr.  McKim  and  Mr.  Millet  were  after- 
wards members  of  the  national  committee  to  investigate  this  very 
subject.    The  engineers  said : 

Here  you  are  going  to  lose,  because  you  carry  the  water  too  far,  because  you 
don*t  put  the  works  do\^Ti  nearer  the  crest;  and  because  you  have  done  this  to 
preserve  scenic  beauty  you  will  have  to  lose  some  of  the  head  and  fall  you 
would  otherwise  have. 

In  other  words,  gentlemen,  to  cut  the  story  short,  in  order  to  take 
the  water  around  at  such  a  distance  from  their  works,  as  they  were 
operating  above,  and  discharging  below,  in  order  to  preserve  the 
scenic  grandeur  of  the  Falls,  they  had  to  lose  use  of  some  of  the 
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available  head.  And  what  is  the  result  ?  That  out  of  a  possible  head 
of  190  or  200  feet  the  Niagara  Co.  from  that  time  to  this  spends— 
wastes,  as  some  say— 50  or  60  feet  in  order  to  get  the  water  down  and 
around  for  the  sole  purpose  of  preserving  scenic  beauty ;  and  they 
have  only  140  instead  of  190  feet,  speaking  in  round  figures. 

Why?  Because  they  constructea  in  a  method  which  at  that* time 
was,  and  ever  since  has  been,  the  method  of  operation  there  which 
is  most  consistent  with  scenic  beauty.  That  is  what  they  did.  That 
is  what  they  were  advised,  and  every  single  engineering  and  land- 
scape advice  that  was  given  by  their  engineers  and  artists  has  since 
been  confirmed  by  every  investigation  of  the  United  States  Govern- 
ment survey,  which  investigations  had  not  then  been  made. 

Under  those  circumstances  they  went  ahead  and  made  their  con- 
struction; not  to  divert  water  to  make  their  authorized  amount 
200,000  horsepower,  but  approximately  100,000  horsepower.  The 
Hydraulic  Co.  also  constructed,  not  to  the  full  capacity  allowed  and 
granted  by  the  State  of  New  York,  but  with  a  lesser  capacity  con- 
sistent with  preserving  scenic  beauty.  Gentlemen,  let  me  recall  right 
here — I  attribute  it  to  a  misunderstanding,  to  a  lack  of  knowledge  of 
the  history  of  this  thing — that  some  person  or  some  member  of  this 
committee  even,  now  says — or  that  even  Gen.  Bixby  says — that  if 
further  diversion  of  water  is  allowed  it  should  be  allowed  to  the  com- 
panies in  position  to  get  the  most  horsepower  out  of  every  cubic  foot 
of  water.  Why  ?  When  the  whole  basis  of  this  thing  is  to  preserve 
scenic  beauty?  Gentlemen,  the  Niagara  Co.  has,  mainly  for  the  pur- 
pose of  protecting  scenic  beauty,  built  its  plant  so  that  it  can  only 
get  140  out  of  190  feet  available  head.  You,  in  legislating  to  carry 
out  the  provisions  of  a  treaty  which  was  entered  into  solely  for  the 
purpose  of  protecting  scenic  grandeur  are  asked  to  take  the  water 
which  we  say  belongs  to  us,  in  equity  at  least  if  not  in  law,  and  dis- 
tribute it  to  somebody  else  who  is  operating  or  to  somebody  else  who 
will  construct  and  operate,  comparatively  regardless  of  scenic  beauty. 

Our  very  sacrifice  for  the  cause  of  scenic  beauty,  our  regard  for  the 
very  thing  which  was  the  object  of  this  treaty,  is  made  the  basis  of 
discriminating  against  us  and  in  favor  of  these  wlio  were  more 
selfish  and  less  patriotic  than  we.  Right  here  note  that  Gen.  Bixby 
qualifies  his  statement  by  saying  that  his  advice  for  any  such  discrim- 
ination is  purely  from  a  technical  engineering  viewpoint,  without 
reference  to  the  question  of  scenic  beauty.  He  protests  that  consid- 
ering everything,  including  the  equities  of  the  Niagara  Falls  Power 
Co.,  he  would  not  urge  any  company  to  be  preferred  over  them.  His 
department  in  their  official  report  (S.  Doc.  No.  105,  p.  IG)  says  that 
an  allowance  to  that  company  to  divert  an  amount  sufficient  properly 
to  operate  their  plant  to  the  limit  of  its  present  capacity  '^may  bTe 
regarded  as  a  simple  act  of  justice."  Again,  after  reviewing  the  his- 
tory of  the  Niagara  Falls  Power  Co.  construction,  its  regard  for 
scenic  beauty,  and  the  fact  that  it  had  installed  to  the  capacity  of 
100,000  horsepower  (one-half  of  its  right  under  its  grant)  and  the 
fact  that  the  8,600  limit  under  the  Burton  Act  was  not  sufficient  to 
run  its  plant  as  installed  and  operated  before  that  act  was  passed,  the 
same  report  says  (p.  139) : 

The  deBlrablllty,  as  well  ns  the  justice,  of  amending  the  Burton  Act  so 
as  to  permit  the  Niagara  Falls  Power  Co.  to  divert  water  to  the  full  capacity 
of  its  railrace  tunnel  are  plain. 
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In  view  of  the  intimute  bearing  of  this  xavestigatiou  iipou  the  iiiterest?  of 
the  company,  and  as  an  acknowledgment  of  the  helpful  cooperation  of  the 
company,  it  Is  lieHeved  to  be  advisable  to  furnish  the  company  with  a  copy 
of  this  report  and  permissioD  to  do  so  Is  requested. 

Under  the  circumstances  stated,  the  American  investors,  the 
Niagara  Co.  and  the  Hydraulic  Co.,  prior  to  1906  made,  com- 
pleted, and  operated  their  plants—the  Niagara  Co.  to  the  ca- 
pacity which  has  ever  since  oeen  maintained;  the  Hydraulic  Co. 
completing  its  installation,  but,  as  I  understand  it,  not  at  first 
operating  to  the  full  capacity;  but  neither  of  them  ever  installing 
or  operating  to  the  full  amount  authorized  by  their  riparian  rights 
and  Dy  their  grants  from  the  State  of  New  York.  The  Niagara  Co. 
had  regard  for  scenic  beauty.  The  question  of  scenic  beauty  having 
then  been  solved  by  their  engineers,  has  also  since  been  solved  in 
the  same  way  bv  the  Government  engineers. 

Then,  after  they  had  done  that,  somebody,  along  in  1904  or  1905, 
spread  an  epidemic  of  agitation  throughout  the  country,  and  the  re- 
sult was  an  injustice.  It  was  an  agitation  that  was  based  entirely 
upon  disregard  of  the  law,  on  ignorance  and  disregard  of  the  facts, 
and  let  me  say,  in  some  quarters,  on  misstatement  of  facts.  The 
result  was  that  there  came  a  feeling  in  Congress  that  scenic  grandeur 
was  in  dancer  and  that  further  diversions  should  be  restrained. 
Therefore,  the  Burton  Act  was  passed,  and  it  was  passed  upon  this 
basis — as  shown,  not  only  in  its  terms,  but  also  in  the  proceedings 
that  led  up  to  its  passage — that  these  people  upon  the  American 
side,  having  made  these  investments,  under  the  circumstances  I 
have  stated,  their  rights,  at  least  to  a  certain  extent,  gentlemen, 
should  be  regarded  first. 

W'ith  this  explanation,  gentlemen,  I  appeal  to  you.  The  people, 
through  you  as  their  representatives,  are  supposed  to  have  a  regard 
for  property  rights  and  for  investments  made  in  reliance  upon  prop- 
erty rights.  Upon  the  Canadian  side  investments  were  made,  and 
there  was  an  arrangement  made  upon  the  Canadian  side  with  these 
different  companies  of  which  the  substantial  effect  was,  that  half  of 
the  power  that  was  produced  upon  that  side  should  be  reserved  for 
use  m  Canada.  The  installations  that  had  been  made  on  the  Cana- 
dian side  did  not  exceed  the  amount  of  36,000,  as  fixed  by  the  treaty 
later,  but  they  were  planned  for  about  that  amount.  Just  before  the 
Burton  Act  was  passed  these  facts  were  found :  That  on  the  American 
side  the  plant  oi  the  Niagara  Co.  had  been  installed  with  a  capacity 
of  about  10,000  cubic  feet  per  second,  but  at  one  particular  time  it 
was  found  that  that  particular  company  was  getting  along  with 
about  8,600  cubic  feet  per  second.  It  was  found  that  that  8,600  cubic 
feet  per  second,  assuming  the  use  to  have  been  an  average  use,  with 
other  amounts  then  actually  used,  made  up  15,600,  and  that  with 
those  amounts  they  could  probably  run  along  for  a  year  or  two. 
So  the  Burton  Act  fixed  16,600  as  a  total  limit  and  8,600  as  the  limit 
for  any  one  consumer.  It  was  also  thought  that  if  too  wide  per- 
nussion  for  transmission  to  this  side  was  given  to  Canada  it  would 
encourage  diversions  on  the  Canadian  side,  and  that,  therefore,  that 
would  have  to  be  restricted,  and  thereby  further  help  scenic  beauty. 
They  inade  the  restriction  of  importation  160,000  horsepower,  which 
is  equivalent  to  the  use  of  about  10,000  cubic  feet  a  second.  The 
Burton  Act  provided  for  the  negotiation  of  the  treaty.    That  act  of 
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1906  was  intended  only  as  a  modus  vivendi  until  all  questions  could 
be  investigated  and  settled  by  the  Government  engineers  and  a 
treaty  negotiated  fixing  the  limits  of  diversion,  not  temporarily  on 
the  basis  of  rough  estimate,  but  permanently  on  the  basis  of  demon- 
stration. The  Surton  Act  was  the  bc^st  guess  that  could  be  made  at 
the  time  it  was  passed.  Its  effect,  however,  was  that  what  should 
have  been  20,000  was  made  15,600  (the  total  diversion  on  this  side) 
and  what  should  have  been  10,000  was  made  8,600  (the  limit  to  one 
consumer)^.  The  companies  submitted,  at  a  loss,  but  because  it  was 
supposed  to  be  temporary.  The  United  States  engineer  tells  you 
that  both  of  these  companies  have  observed  the  limits  and  obeyed 
that  act  right  along  although  it  took  four  vears  before  the  treaty 
was  promulgated.  Every  single  finding  of  the  engineers  and  of  the 
landscape  artists  of  this  company,  upon  the  basis  of  which  they  had 
constructed  their  works,  was  found  by  the  Government  engineers 
and  artists  to  be  right;  that  with  the  total  diversion  of  20,000  feet 
there  was  no  effect  upon  navigation  or  upon  the  river  as  a  boundary 
stream,  and  that  there  was  no  appreciable  injury  to  scenic  grandeur. 
Upon  the  basis  of  those  facts  so  found,  the  two  countries — Senator 
Elihu  Root  acting  for  this  country  and  Ambassador  Bryce  for  Great 
Britain — made  the  treaty  of  1909. 

"WTint  did  the  treaty  do?  The  very  purpose  of  the  treaty  was  to 
promote  scenic  grandeur.    It  says  (Alrt.  V) : 

It  Iq  the  desire  of  both  parties  to  accomplish  this  object  with  the  least  possible 
Injury  to  investments  which  have  already  been  made  in  the  construction  of 
power  plants  on  the  United  States  side  of  the  river  under  grants  of  authority 
from  the  State  of  New  York  or  on  the  Canadian  side  of  the  river  under  license 
authorized  by  the  Dominion  of  Canada  and  the  Province  of  Ontario. 

The  "  object "  was  the  limitation  of  the  diversion  of  waters  to  pro- 
tect scenic  grandeur.  The  representatives  of  these  two  nations  found 
upon  investigation  these  facts  to  be  true:  That  under  all  the  cir- 
cumstances the  total  diversion  of  66,000  cubic  feet  per  second  was 
not  too  large — ^that  that  amount,  under  all  the  circumstances,  consider- 
ing the  amount  that  was  being  taken  by  the  Chicago  Drainage  Canal 
Co.,  was  about  the  proper  amount.  They  further  found  that  the 
two  users  upon  the  American  side  who  had  made  their  investments 
should  have  at  least  20,000  cubic  feet  per  second — ^that  is,  10,000  for 
the  Niagara  Co.,  9,500  for  the  Hydraulic  Co.,  and  500  for  another 
company. 

Mr.  Garner.  AVho  gave  them  that  assurance? 

Mr.  Brown.  It  was  given  them  by  the  facts  reported  bv  the  Gov- 
ernment engineers  and  International  Waterways  Commission.  It 
was  also  found  that  the  hydraulic  company  had  brought  their  plant 
up  to  the  contemplated  capacit;^  and  that  in  order  to  operate  it  on  an 
economical  basis  it  would  require  about  9,500  cubic  feet.  You  take 
the  6,500  that  the  hydraulic  company  had  had  under  the  Burton  Act 
and  add  3,000  to  that  and  it  makes  9,500.  You  take  the  8,600  allowed 
the  Niagara  company  under  the  Burton  Act  and  add  to  it  to  the  1,400 
and  it  makes  10,000;  there  is  just  the  difference  between  the  16,600 
in  the  Burton  Act  and  the  treaty  amount  of  20,000.  That  was  one 
of  the  main  considerations  of  making  it  20,000  on  this  side.    It  was  ■ 

the  main  consideration  of  fixing  it  down  as  low  as  20,000,  because  up  { 

-^  that  point  it  was  considerea  that  these  companies  had  not  only  i 

ir  legal  rights,  but  they  had  equities.    This  treaty  was  made  in 
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1909  and  promulgated  in  1910.  Nobody  ever  supposed  or  claimed 
that  the  Burton  Act  was  intended  as  anything  more  than  a  temporary 
measure  to  govern  for  the  three  years  necessary  to  get  the  informa- 
tion for  the  oasis  of  a  treaty  and  to  make  the  treaty. 

Then  after  this  treaty  was  made,  these  companies  came  in  and 
asked  for  their  rights  under  the  treaty.  Several  joint  resolutions 
were  introduced  and  amendments  were  proposed  to  bring  them  in 
line  with  the  treaty,  but,  on  account  of  a  mix-up  that  always  occurs 
when  full  hearings  are  cot  had,  the  Burton  Act  has  simply  been  car- 
ried along;  and,  although  the  treaty  (which  was  contemplated  by 
the  Burton  Act  to  take  the  place  of  the  temporary  provisions  of  that 
act)  has  been  made,  the  Burton  Act  is  still  the  statute  that  controls 
these  limitations.  As  a  precautionary  measure  the  Burton  Act  cast 
every  doubt  against  the  investor.  But  you  now  have  a  treaty  made 
upon  investigations  which  show  the  results  as  I  have  stated;  and 
the  proposition  now  before  you  is:  What  sort  of  a  statute  are  you 
going  to  enact  to  carry  out  that  treaty  ? 

Mr.  DiFENDERFER.  You  have  referred  to  the  Hydraulic  Power  Go. 
Is  that  known  also  as  the  Schoellkopf  Co.  ? 

Mr.  Brown.  Yes,  sir. 

Mr.  DiFENDEHFER.  Is  it  not  true  that  they  have  an  open  canal 
through  which  they  create  their  power? 

Mr.  Brown.  I  understand  that  is  true. 

Mr.  DiFENDERFER.  My  reason  for  asking  that  was  to  know  whether 
it  would  add  to  the  scenic  beauty  of  Niagara  Falls  to  have  an  open 
canal. 

Mr.  Brown.  I  wish  you  would  discuss  that  with  the  Hydraulic 
people.  I  represent  the  Niagara  Co.  We  have  no  connection  or 
agreement  with  the  Hydraulic  Co.,  but  both  know  the  scientific  fact 
that,  in  order  to  operate  economically  under  present  installations, 
we  need  1,400  cubic  feet  per  second  more  and  they  need  3,000  cubic 
feet  per  second  more.  We  would  have  no  conflict  with  them  on  this 
question.  If  you  should  leave  this  question  to  these  two  companies 
we  would  agree. 

Mr.  DiFENDERFER.  No  doubt. 

Mr.  Brown.  Don't  make  an  act  so  inelastic  that  althou£:h  these 
companies  could  come  together  you  would  have  put  it  out  of  their 
power,  or  of  anybody  for  them,  to  make  a  proper  division,  and  ex- 
clude the  Niagara  Co.  without  even  a  chance  to  present  its  claims. 

Mr.  Garner.  You  speak  about  the  posible  inelasticity  of  the  pro- 
posed act.  Suppose  we  should  go  ahead  and  give  you  the  full  power 
that  you  are  entitled  to  under  the  treaty;  you  would  then  come  in 
with  an  additional  claim,  no  doubt,  that  you  had  vested  interests 
and  could  take  all  the  power.  Wliat,  then,  about  the  inelasticity  of 
the  act? 

Mr.  Brown.  Let  me  call  your  attention  to  that  Our  works 
(speaking  for  the  Niagara  company,  which  is  now  limited  to  a  diver- 
sion of  8^600  feet  ner  second),  from  a  time  long  before  the  Burton 
Act  was  mtroducea,  have  been  maintained  with  their  present  capac- 
ity— a  capacity  well  within  our  legal  and  equitable  rignts.  For  that 
capacity  10,000  feet  is  not  a  maximum  but  a  moderate  amount. 
We  have  not,  since  the  Burton  Act,  increased  our  capacity  for  the 
purpose  of  creating  a  use  for  the  extra  amount  that  we  ask  for. 
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Gentlemen,  we  do  not  ask  you  to  put  into  this  act  thajb  we  should 
have  (XMitrol  of  this  4,400  feet  more,  nor  any  part  of  it,  beeau$e  we  sav 
that  is  a  detail  which  you  don't  want  to  go  into.  On  the  other  hand, 
while  not  making  it  so  specific  as  that,  we  don't  want  you  to  make 
an  act  so  inelastic  that  we  can  not  go  before  a  proper  tribunal  and 
have  our  equities,  at  least,  considered. 

Mr.  Garner.  But  would  it  be  elastic  if  we  let  the  Burton  Act  pass 
out  of  existence  and  then  give  you  a  new  act  allowing  you  the  use 
of  the  entire  power? 

Mr.  Brown.  If  the  proposed  act  makes  any  limitations,  then,  under 
the  circiunstances  which  have  been  here  shown  to  exist  and  which  now 
appear  in  the  United  States  survey  reports,  it  seems  to  me  that  the 
limitations  of  the  act  should  be  the  same  as  the  limitations  of  the 
treaty. 

Mr.  Garner.  It  would  be  inelastic,  then,  if  it  were  coeaual  with 
the  terms  of  the  treaty ;  there  would  not  be  any  change  nt  all. 

Mr.  Brown.  I  see  your  point.  We  don't  ask  to  receive  all  the 
extra  amount.  We  want,  at  least,  that  we  should  have  a  chance  to  be 
considered  in  the  distribution.  There  is  no  doubt  that  this  extra  4,400 
feet  should  be  allowed.  Now,  then,  whether  it  shall  be  to  some  new 
industry  or  the  Niagara  Co.  in  part  or  alone  or  the  Hydraulic 
Co.  in  part  or  alone,  who  shall  get  it,  and  in  what  proportions, 
I  say  that  question  should  be  left,  we  will  sav,  for  instance,  to  the 
Secretary  of  War  to  determine,  after  a  hearing.  By  the  express 
terms  of  the  act  he  should  be  allowed  to  take  into  consideration  the 
legal  rights  and  the  equities  of  the  present  investors,  whatever  he 
shall  find  them  to  be,  and  also,  of  course,  the  interests  of  the  public 
and  all  interests.  I  would  like  to  come  down  to  the  question  of  what 
the  proposed  act  should  provide. 

The  Chairman.  Come  down  to  the  legislation  before  the  com- 
mittee. 

Mr.  Brown.  The  legislation  before  you,  it  seems  to  me,  gentlemen, 
should,  in  the  first  place,  add  4,400  feet  more,  so  as  to  make  20,000 
feet  the  total  limit  on  the  American  side.  That  is  the  first  proposi- 
tion. Why?  Because  it  has  been  shown  by  the  reports  of  these  sur- 
veys and  stated  to  you  orally  on  Tuesday  by  Gen.  Bixby  as  his  con- 
clusion that  that  would  not  have  any  effect  upon  navigation,  nor  upon 
the  stream  as  a  boundary  line,  nor  even  upon  the  scenic  beauty  of  the 
falls.  It  would  have  no  effect — hardly  measurable,  much  less  per- 
ceptible, on  the  American  Falls. 

Mr.  Garner.  Would  it  be  possible  for  the  4,400  cubic  feet  extra  to 
become  the  propert;\r  or  right  of  any  other  company  besides  the  two 
that  are  now  operating? 

Mr.  Brown.  You  ask  me  my  present  opinion  as  a  pure  matter  of 
law  ? 

Mr.  Garner.  Yes. 

Mr.  Brown.  I  say  frankly,  no.  Gentlemen,  don't  misunderstand 
me.  I  am  only  stating  that  upon  which  we  depended  when  we  made 
our  investment.  I  am  simply  reminding  you  that  we  had  good 
ground  to  believe  it;  that  we  acted  upon  that  belief,  and  that  we  were 
right;  and  upon  the  strength  of  that  I  appeal  to  your  sense  of  justice 
to  consider  our  equities. 

Mr.  Garner.  I  only  ask  for  information. 
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The  Chaibhan.  If  this  committee  should  vest  the  power  in  the 
Secretary  of  War  or  the  Public  Service  Commission  of  New  York  to 
dispose  of  this  water  for  power,  either  one  of  those  agencies  can  dis- 
pose of  it  to  whom  it  desires? 

Mr.  Browk.  You  mean  they  would  have  the  legal  right  to  do  it- 
give  it  all  to  some  one  else  and  ignore  us  ? 

The  Chairman.  Yes;  you  can  put  it  that  wav. 

Mr.  Browk.  As  a  matter  of  law,  I  don't  think  they  would. 

The  Chairman.  What  would  you  do  if  they  did  ? 

Mr.  Brown.  That  I  can  not  tell.  I  know  what  I  would  advise. 
[Laughter.]  One  thing  is  sure.  Before  the  power  is  allotted  I 
would  ask  for  a  hearing,  and  I  would  go  before  the  commission  of 
New  York,  or  before  the  Secretary  of  War,  whichever  has  the  say, 
and  knowing  the  fact  that  our  equities  could  be  considered,  I  would 
rely  upon  the  faith  that  before  we  got  through  we  would  impress 
those  gentlemen  with  what  is  right  and  fair  in  the  matter. 

The  Chairman.  Have  you  considered  the  fact  that  the  Secretary 
of  War  can  revoke  your  permit? 

Mr.  Brown.  The  terms  of  the  act  so  provide ;  yes,  sir. 

Mr.  Gabner.  Before  you  go  from  the  other  proposition,  you  made 
a  suggestion  as  to  what  the  provisions  of  the  bill  should  be,  which 
would  be  virtually  a  direction  that  your  companies  be  given  this 
additional  amount? 

Mr.  Brown.  Not  necessarily. 

Mr.  Garner.  Yes;  but  if  the  bill  should  provide  that  they  shall 
take  into  consideration  your  legal  dnd  equitable  rights — ^if  a  bill  con- 
tained that  kind  of  a  clause,  and  if  I  were  Secretary  of  War,  I  should 
feel  that  Congress  directed  me  to  ^ive  preference  to  those  rights  over 
those  of  any  newcomers ;  whereas  if  you  left  that  out,  you  could  still 
appeal  to  this  commission  or  to  the  Secretary  of  War  in  an  argument 
based  upon  your  legal  and  equitable  rights  ? 

Mr.  Brown.  You  see,  I  wouldn't  appeal  to  men's  favor  nor  to 
prejudice;  I  sav  again  we  are  not  here  holding  the  law  over  you  as  a 
threat.  I  would  say  to  the  authority  having  the  power  of  disposal, 
"Here  are  our  rijp;nts  under  the  law.  It  is  your  duty  to  consider 
them.  In  view  of  all  the  circumstances,  it  is  fair  that  the  Niagara 
Co.  should.be  given  1,400  of  this  4,400  feet;  the  Hydraulic  Co.  can 
speak  for  itself''  Instead,  for  instance,  of  giving  it,  in  terms,  back 
to  the  State  of  New  York,  who  have  already  in  advance  given  it  to 
us,  it  is  more  equitable  to  leave  it  op«i,  so  we  may  be  considered.  If 
the  permit  were  expressly  confined  to  those  utilizing  the  highest  head, 
they  might  have  to  give  it  to  some  man  who  comes  up  here  with  a 
$35,000^000  proposition  (on  paper)  which  is  only  an  in  futuro  dream, 
and  who  says^  "  Until  we  get  our  scheme  financed,  we  want  to  tie  up 
the  use  of  this  extra  power  and  prevent  its  use  by  those  who  have 
already  made  investments  on  the  faith  that  they  would  be  allowed 
enough  to  operate  at  normal  capacity." 

Mr.  Garner.  You  could  do  that  very  easily,  Mr.  Brown,  if  the 
Secretary  of  War  should  direct  it  as  he  sees  best,  because  otherwise 
it  would  be  an  expression  of  Congress  as  to  what  its  views  were  in 
the  premises. 

Mr.  Brown.  In  general,  I  agree  with  you.  Now,  the  point  is  this : 
It  is  impracticable  for  Congress  to  determine  in  advance  the  exact 
limits,  conditions,  or  grantees  of  these  permits;  but  you  can  deter- 
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mine  the  general  policy  and  leave  the  details  to  somebody  else,  so  that 
a  proper  and  equitable  distribution  can  be  made. 

Mr.  Gabner.  And  it  would  be  more  elastic  if  we  did  not  compel 
the  Secretary  of  War  to  take  into  consideration  the  legal  and  equita- 
ble rights 

Mr.  Brown.  I  beg  your  pardon ;  I  think  I  intended  to  state  that 
the  proposed  act  may  be  too  elastic  and  that  it  may  be  too  inelastic 
Is  it  no  reflection  on  Congress  that,  when  it  leaves  a  discretion  to  a 
certain  department  or  a  certain  commission,  it  shall  say  to  that  de- 
partment or  commission :  "  Not  exclusively,  but  besides  other  things, 
you  shall,  in  reaching  your  conclusion,  take  into  consideration  tiae 
vested  property  rights  under  the  law  and  equities,  whatever  you  shall 
find  them  to  be."  Wliy,  gentlemen,  that  seems  to  be  doing  only  what 
the  Burton  Act  did  (although  inaccurately)  and  what  mis  country 
did  (but  more  accurately)  in  its  convention  with  Great  Britain,  each 
country  being  represented  by  its  most  prominent  lawyer  and  citizen. 
Why  should  you  now,  in  an  act  to  give  effect  to  that  treaty,  be  less 
considerate  of  equities  and  property  rights  than  is  the  treaty  itself? 
Less  considerate  than  even  the  ISurton  Act? 

Mr.  DiFENDERFER.  If  wc  wcrc  to  grant  this  extra  amount  of  power 
to  two  of  those  companies,  wouldn't  the  Niagara  Falls  Power  Co.  be 
the  principal  beneficiary,  in  view  of  the  fact  that  the  Hydraulic 
Power  Co.  is  very  limited  in  point  of  production  and  distribution? 

Mr.  Bbown.  Now,  as  I  unoerstand  the  situation,  there  is  no  mem- 
ber of  this  committee  but  knows — and  I  think  we  can  take  Gen. 
Bixby's  word  for  it — ^there  is  no  worry  that  these  companies  will  not 
have  a  market  for  all  the  power  they  can  get.  They  need  all  the  extra 
power  allowed  under  this  treaty.  Four  thousand  lOur  hundred  more 
will  put  us  where  we  can  operate  our  plants  economically;  1,400  feet 
puts  the  Niagara  company  in  proper  condition;  3,000,  the  hydraulic 
company. 

Mr.  Legabe.  Who  do  I  understand  fixes  the  amount  of  water  now 
being  used  by  each  company  ? 

Mr.  Brown.  The  Secretary  of  War. 

Mr.  Legabe.  The  Secretarv  of  War  fixes  how  much  water  you  shall 
use  and  the  other  company  shall  use? 

Mr.  Brown.  Yes,  sir ;  now,  I  stated  the  general  conclusions  as  to 
the  effect  upon  navigability,  upon  the  river  as  a  boundary  stream, 
and  upon  tm  scenic  beauty,  as  stated  in  the  reports,  made  by  this 
4,400  feet    I  have  a  short  statement  from  the  United  States  En- 

rneers'  Bepnorts  (S.  Doc  No.  105  and  H.  Doc.  No.  246),  which 
wish  to  go  into  the  record  at  this  point 
The  Chaib^i AN.  Yes ;  put  them  in  the  record. 
Mr.  Bbown.  It  is  as  follows : 

EFFECT  OR   NATIGABLB  CAPACITT  OF  UTSB  AND  LAKE. 

The  reports  show  that  the  only  diversions  that  need  be  considered  with  refer- 
ence to  this  topic  are  those  made  above  the  upper  cascade  of  the  rapids  in  the 
80-caUed  Chippewa-Grass  Island  pool :  that  is  to  say.  the  diversions  of  the  two 
American  companies  and  that  of  the  Ontario  Power  Co.  The  diversions  made 
by  the  Canadian  Niagara  Power  Co.  and  the  Electrical  Development  Co.  being 
below  the  upper  cascade  can  not  possibly  affect  the  level  of  the  navigable  por- 
tlona  of  the  river  or  of  Lake  Erie.  (H.  Doc.  Xo.  246,  e2d  Cong.  2d  session, 
p.  11-) 
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The  present  permitted  diverBion  from  the  Chippewa-Griiss  Island  pool,  as- 
sumed to  be  19,350  cubic  feet  per  second,  is  stated  to  lower  the  level  of  Lake 
Erie  0.07  feet,  or  about  fourth-fifths  of  1  inch.  (S.  Doc.  No.  105,  p.  12.)  MaJ. 
Keller  states  categorically  that  this  diversion  "will  not  injure  nor  interfere 
with  the  navigable  capacity  of  the  Niagara  River."  (S.  Doc.  No.  105,  p.  12.) 
The  effect  upon  the  navigable  capacity  of  the  river  of  further  diversions  is  stated 
on  page  51  in  a  table  showing  the  effect  of  each  10,000  cubic  feet  i)er  second  ad- 
ditional diverted  from  this  pool.  The  effect  at  I^ke  Erie  for  each  10,000  cubic 
feet  per  second  diverted  is  stated  to  be  0.04  foot.  The  maximum  diversion  now 
proposed  from  the  Chippewa-Grass  Island  pool  is  about  32.000  cubic  feet  per 
second  (20,000  on  the  American  side  of  the  river  and  12,000  by  the  Ontario 
Power  Go.) ;  that  is  to  say,  12,750  cubic  feet  per  second  in  addition  to  the 
amount  stated  in  the  report  as  the  amount  now  permissible.  This  additional 
12,750  cubic  feet  per  second,  therefore,  will  cause  a  lowering  of  Lake  Erie  of 
0.05  foot,  or  about  three-fifths  of  1  inch. 

These  predicted  lowerings  at  the  head  of  the  river,  measured  in  fractions  of 
an  inch,  are  quite  negligible  in  comparison  with  the  variations  of  lake  level  due 
to  nature,  which  swing  through  a  range  of  14  feet.    (S.  Doc.  No.  105,  p.  24.) 

Now,  Gen.  Bixby  stated  to  this  committee,  on  Tuesday,  the  fact — 
and  it  is  a  self-evident  fact — that  the  full  amount  of  diversion  al- 
lowed on  the  Canadian  side  will  surely  be  made  within  two  or  three 
years,  whether  transmission  to  this  side  is  allowed  or  not.  The  ques- 
tion, then,  which  interests  this  committee  is  as  to  the  effect  upon 
navigability  caused  by  allowing  an  extra  4,400  cubic  feet  per  second 
on  this  side.  That  extra  diversion  would  manifestly  cause  a  differ- 
ence of  levels  of  Lake  Erie  of  only  about  one-fifth  of  .an  inch.  It 
therefore  is  manifest  that  this  extra  diversion  can  not  affect  naviga- 
bility. 

Indeed,  Gen.  Bixby  stated  to  this  committee  that  the  diversion  of 
the  luU  amounts  fixed  by  treaty  on  both  sides  of  the  river  would  not 
appreciably  affect  navigation. 

EFFECT  UPON  THE  INTBOBITY  OR  PBOPEB  VOLUMiE  OF  NIAGABA  BIVER  AS  A  BOUND ABY 

BTBEAM. 

The  reports  make  It  quite  clear  (S.  Doc.  No.  105,  p.  13)  that  no  diversions 
that  have  ever  been  proposed  will  injuriously  affect  the  river  in  this  regard. 
(See  also  H.  Doc.  No.  246,  p.  12.) 

The  report  of  the  United  States  engineers,  made  after  most  careful 
investigation,  shows  therefore  that  the  diversion  of  the  full  amounts 
fixed  by  the  treaty  would  have  no  appreciable  effect  upon  the 
navigability  of  the  stream  or  of  Lake  Erie  and  no  effect  upon  these 
waters  as  boundary  streams. 

It  remains  to  consider  the  results  present  and  prospective  upon  the 
scenic  beauty  of  the  Falls. 

As  to  the  American  Falls,  both  the  reports  of  1908  and  1911  show 
that  the  diversions  are  such  that "  it  is  doubtful  whether  the  diversion 
would  be  appreciable  "  and  "  these  changes  can  not  be  considered  as 
important.'^    (S.  Doc.  No.  105,  p.  14;  H.  Doc.  No.  246,  p.  12.) 

Again,  the  only  material  question  here  now  is  as  to  the  effect  upon 
the  scenic  beauty  of  the  extra  diversion  of  4,400  cubic  feet  per  second 
on  the  American  side,  for  Congress  can  not  limit  and  the  Canadian 
(Jovemment  will  not  limit  the  amount  of  the  diversions  upon  the 
Canadian  side  below  the  treaty  amounts.  Figuring  from  the  data 
which  is  given  by  the  United  States  engineers  in  Senate  Document 
No.  105,  page  53,  and  House  Document  No.  246,  page  13,  and  Senate 
Document  No.  105^  page  51,  a  diversion  of  4,400  cubic  feet  per  second 
on  the  American  siae  would  have  the  following  effect : 

At  the  crest  of  the  American  Falls,  less  than  one-eighth  inch. 
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^  At  the  Goat  Island  end  of  the  Horseshoe  Falls,  approximately  nine- 
sixteenths  inch. 

At  the  Canadian  end  of  the  Horseshoe  Fall,  less  than  1^  indies. 

At  Lake  Erie,  approximately  one-fifth  inch. 

These  quantities  are  evidently  insignificant,  and  with  reference  to 
the  effect  of  the  diversion  of  an  extra  4,400  cubic  feet  per  second 
Gen.  Bixbv  on  Tuesday  stated  to  this  committee  that  the  diversion 
of  that  extra  quantity  would  have  no  appreciable  effect  upon  either 
the  American  Falls  or  upon  the  Horseshoe  Falls. 

Therefore,  the  diversion,  over  which  Congress  is  assunung  control, 
for  the  preservation  of  the  scenic  grandeur — ^that  is,  the  diversions  up 
to  the  treaty  amount  upon  this  side  of  the  river,  and  especially  the 
additional  amount  of  4,400  now  asked  to  bring  the  American  diver- 
sion up  to  the  treaty  amount,  can  have  no  appreciable  effect  upon 
the  scenic  granduer  of  either  the  American  Falls  or  the  Cana(Uan 
Falls. 

So  I  say,  gentlemen,  so  far  as  this  4,400  feet  is  concerned,  it  should 
be  granted  to  somebody.  In  other  words,  the  limit  of  15,600  feet 
total  diversion  upon  the  American  side  which  is  fixed  by  the  Burton 
Act  should  be  extended  to  20,000,  as  provided  by  the  treaty. 

Mr.  Garner.  That  could  be  effected  by  changing  the  figures  in  the 
Burton  Act. 

Mr.  Brown.  Sure ;  certainly ;  I  could  make  that  change  and  other 
changes  very  easily.    [Laughter.] 

Now,  gentlemen,  let  us  examine  the  other  propositions.  The  first 
(already  discussed)  is  to  raise  that  restriction  which  now  deprives 
everybody,  individuals  and  the  public,  of  the  use  of  4.400  cubic  feet, 
of  water  per  second.  The  second  is  to  do  away  with  the  prohibition 
upon  the  transmission  of  power  from  Canada.  The  limitation  is  now 
160,000  horsepower.  Mr.  Watrous  made  the  statement  or  inference 
here  the  other  day  that  of  the  160,000  horsepower  allowed  to  be  im- 
ported from  Canada  under  the  Burton  Act  they  are  now  permitting 
only  110,000.  Now,  gentlemen,  I  have  those  figures;  and  this  will  be 
the  third  insertion  I  wish  to  make.    It  is  as  follows : 

The  following  permits  for  diversion  have  been  operative  since 
August,  1907  (H.  Doc.  No.  246,  p.  13) : 

Cubic  feet 
perMcoBd. 

Niagara  Falls  Power  Co 8,a00 

Niagara  Falls  Hydraulic  Power  &  Machinery  Co.  (now  Hydraulic  Pow» 

Co.) 6,500 

Lockport  Hydraulic  Co -—  600 

Total 15,e00 

These  figures  are  maximums. 

By  the  same  report  the  following  have  been  the  permits  for  trans- 
mission from  Canada  since  August,  1907 : 

Horsepower. 

Canadian  Niagara  Power  Co.  to  Niagara  Falls  Power  Co 62, 500 

Electrical  Development  Co.  to  certain  companies 46, 000 

Ontario  Power  Co.  to  Niagara  L.  &  O.  P.  Co 60,000 

Total 158, 600 

The  same  report  (H.  Doc.  No.  246,  p.  15)  shows  that  the  transmis- 
sion permit  from  the  Canadian  Niagara  Power  Co.  and  from  the 
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Ontario  Power  Co.  was  practically  all  transmitted,  the  62,500  allowed 
from  the  Canadian  company  being  fully  transmitted,  and  about  five- 
sixths  of  the  amount  permitted  to  the  Ontario  Co.  of  the  46,000 
{Permitted  from  the  Electrical  Developing  Co.  only  10,000  has  been 
used.    This  is  because  of  temporary  conditions. 

Mr.  Garneb.  The  total  authorized  importation  is  160,000  horse- 
power? 

Mr.  Bbown.  Yes;  and  the  total  amount  actually  permitted  is 
158,500. 

Mr.  Garner.  The  total  amount  actually  transmitted  is  how  much? 

Mr.  Brown.  The  maximum  in  June,  1911,  was  110,000,  the  differ- 
ence being  because  the  electrical  company  does  not  use  all  theirs ;  but 
that  does  not  give  the  other  companies  the  right  to  import  more. 

Mr.  Garner.  I  assume  those  permits  are  revocable? 

Mr.  Brown.  Yes,  sir.  • 

The  Chairman.  In  a  nutshell,  as  I  understand  it,  you  are  in  favor 
of  utilizing  the  additional  power  we  are  entitled  to  under  the  treaty; 
secondly,  you  are  in  favor  of  removing  any  restrictions  upon  the 
importation  of  power  from  Canada;  third,  we  would  like  to  know, 
now,  which  of  these  two  bills  you  prefer — the  Smith  bill  or  the 
Simmons  bill? 

Mr.  Brown.  I  would  like  to  finish  certain  points.  We  are  in  favor 
of  lifting  these  restrictions,  from  the  standpoint  of  business  men. 
When  Gen.  Bixby  spoke  to  you  Tuesday  he  said :  "  Gentlemen,  the 
treaty  between  these  two  countries  allows  36,000  cubic  feet  diversion 
upon  the  Canadian  side"  (now  these  are  not  his  exact  words,  but  it 
is  the  substance  of  them).  "If  you  think  that  by  prohibiting  the 
importation  of  Canadian  power  you  are  going  to  do  anything  that  is 
directly  or  indirectly  to  protect  scenic  beauty,  you  are  mistaken,  be- 
cause it  is  not  ^oing  to  have  the  effect  in  the  end  of  diminishing  what 
would  otherwise  be  the  actual  diversion  on  the  Canadian  side.'* 
Somebody  asked  the  question,  "  How  long — ^five  or  ten  years?  "  "  No^ 
gentlemen,"  he  replied,  "  I  say  if  you  don't  take  this  restriction  off 
within  two  or  three  years,  they  are  going  to  use  every  bit  of  that 
power  on  the  Canadian  side." 

Mr.  DiFENDERFER.  Whcrc  ? 

Mr.  Brown.  On  the  Canadian  side.  There  are  industries  in  Buf- 
falo and  on  this  side  which  can  not  be  run  by  electricity  economi- 
cally, because  they  can  not  get  this  power  that  would  be  developed 
on  the  Canadian  side.  There  is  great  demand  on  this  side  for  more 
power.  Industries  would  immediately  take  up  this  power  if  it  is 
found  that  the  policy  of  the  American  Government  is  to  refrain 
from  restriction  on  importation.  They  can  only  import  about  half 
of  that  power,  because  they  have  practically  agreed  to  save  half  of 
that  for  the  Canadian  side. 

Mr.  DiFENDERFER.  You  Say  that  power  is  likely  to  be  used  to  its 
limit  within  the  next  few  years? 

Mr.  Brown.  I  said  that  Gen.  Bixby  said  it  would  be  within  two 
or  three  years,  and  anyone  who  knows  conditions  up  there  knows  he 
is  correct. 

Mr.  DiFENDERFER.  For  the  very  reason,  as  I  have  stated  before, 
that  they  can  get  that  power  for  12,  while  on  our  side  the  minimum 
is  29. 
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Mr.  Brown.  Those  figures  are  not  correct,  but  I  was  going  to 
speak  about  the  rates  in  a  moment.  And  right  here,  would  it  not  be 
a  strange  thing  for  a  legislative  body  to  come  in  and  interfere  in  the 
matter  of  rates  between  the  consumer  and  the  producer  when  thete 
is  no  demand  for  interference?  The  only  cry  from  the  present  and 
prospective  consumers  is  for  more  power  at  the  same  rates.  Have 
you  heard  any  substantial  complaint  of  inequity  or  inequality  or  in- 
justice on  the  American  side? 

Mr.  DiFEXDERFER.  It  is  quite  evident  that  there  is  a  discrimination. 

Mr.  Brown.  Isn't  the  man  who  is  taking  the  power  and  paying 
for  it  the  man  to  kick?  And  is  it  not  strange  that  this  rate  question 
is  not  troubling  him,  but  is  troubling  only  outside  agitators?  The 
rate  question  in  Buffalo  is  not  an  economic  question ;  it  is  simpW  one 
of  politics. 

•  Mr.  DiiENDERFER.  If  you  take  the  evidence  of  the  counsel  of  the 
city  of  Buffalo,  it  looks  to  me  as  if  it  would  take  $35,000  to  make  the 
kick. 

Mr.  Brown.  Wait  a  minute.  The  city  of  Buffalo  has  devoted 
$35,000  to  have  the  rates  investigated.     Is  that  right  ? 

Mr.  DiFENDERFER.  That  is  right — ^to  appease  the  kickers. 

Mr.  Brown.  Now,  gentlemen,  when  anybody  makes  a  complaint 
the  party  that  asks  the  change  has  to  show  the  proper  facts.  And 
isn't  that  true  before  a  commission  or  before  a  court  or  before  any 
judicial  bodv?  Isn't  that  true?  If  somebody  says  that  in  the  city 
of  Buffalo  the  rates  are  high  they  know  it  requires  an  investigation, 
and  it  is  long  and  it  is  expensive ;  and  then  there  is  that  other  awful 
item — lawyers'  bills. 

Mr.  DiFENDERFER.  Ycs,  sir ;  that  is  an  item. 

Mr.  Brown.  And  they  have  to  be  paid — at  least  they  have  to  be 
incurred.     [Laughter.] 

Mr.  DiFENDERFER.  I  am  glad  you  make  that  distinction. 

Mr.  Bartholdt.  I  should  like  to  ask  a  few  questions.  I  want  to 
ask  for  my  own  information  and  satisfaction. 

Mr.  Brown.  You  see,  I  have  been  drawn  off  on  this  question  of 
rates.  I  am  coming  to  the  conclusion  that  the  CJongress  should  not 
trouble  itself  about  rates. 

The  Chairman.  In  regard  to  rates,  the  Public  Service  Commission 
of  New  York  can  fix  them  if  there  is  any  complaint? 

Mr.  Brown.  Certainly,  sir. 

Mr.  Bartholdt.  I  am  concerned  only  in  the  beautv  of  the  Falls. 
I  regard  it  as  the  greatest  asset  of  the  people  of  Buffalo ;  I  regard  it 
a  very  poor  investment  to  detract  from  it. 

Mr.  Cooper.  Would  vou  amend  that  bv  saving  "  the  people  of  the 
world?" 

Mr.  Bartholdt.  Yes,  sir. 

Mr.  Cooper.  At  many  places  in  Europe  Niagara  Falls  is  the  first 
thing  they  ask  about — ^'^  Have  you  seen  tne  Falls?  " 

ifr.  BARTHOijyr.  Now.  I  want  to  ask  this  question.  Mr.  Brown, 
the  only  excuse  for  the  Burton  bill  was  to  prevent  detraction  from 
the  Fall? — from  the  scenic  beauty  of  the  Falls? 

Mr.  Brown.  To  protect  the  scenic  grandeur. 

ifr.  Bartholdt.  Precisely.  Now,  was  the  question,  in  connection 
with  the  treaty  between  Canada  and  the  United  States,  of  limita- 
tion, as  fixed  in  the  treaty,  considered  as  «itisfactorily  answering 
all  possible  doubts  as  to  detraction  from  scenic  beauty? 
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Mr.  Brown.  Certainly;  yes. 

Mr.  Bartholdt.  Ana  also  to  the  extent  that  the  treaty  finding 
were  made  after  very  careful  investigations  by  the  Government  engi- 
^neers  and  the  National  Waterways  Commission,  and  the  question  of 
international 

Mr.  Brown.  Yes;  all  thpse  were  considered  by  those  who  made 
the  treaty. 

Mr.  Garner.  Doctor,  Mr.  Brown  went  over  that  before  you 
came  in. 

Mr.  Bartholdt.  Now,  is  there  anv  law  on  the  statute  books  of  the 
United  States  to  preserve  the  beauty  of  Niagara  Falls? 

The  Chairman.  Nothing  but  the  treaty. 

Mr.  Bartholdt.  So  that  the  jurisdiction  of  Congress  is  only  with 
regard  to  navigation,  and  the  other  is  all  sentiment  ? 

The  Chairman.  Yes. 

Mr.  Leg  are.  I  understood  Gen.  Bixby  to  say  it  would  be  imper- 
ccDtible. 

Mr.  Bartholdt.  We  are  naturally  interested  in  preserving  the 
beauty  of  the  Canadian  side  as  well  as  the  American  side. 

Mr.  Brown.  So  far  as  the  4,400  feet  is  concerned,  it* is  practically 
imperceptible  in  the  length  of  the  Falls.  If  you  take  the  entire 
amount  of  diversion,  you  have  only  4  inches  less  depth  on  the  Ameri- 
can side  of  the  Horseshoe  Falls  and  9  inches  less  on  the  Canadian 
side. 

Mr.  Bartholdt.  But  Gen.  Bixby  said  that  amount  would  be  total? 

The  Chairman.  That  is  on  the  Horseshoe  Falls  side. 

Mr.  Brown.  But  remember  this  thing.  The  United  States  has 
power  only  to  protect  the  American  side.  When  the  two  countries 
have  got  together  and  said  that  Canada  may  take  36,000  and  we 
may  take  20,000  feet,  is  there  any  reason  why  we  should  say :  "  You 
Canadians  over  there  are  not  doing  anything  to  protect  scenic 
grandeur;  we  will  take  care  of  that  by  refraining  from  exercising 
our  privilege  under  the  treaty  and  by  restricting  importation  to 
our  side,  so  as  to  force  industrial  development  on  your  side  at  the 
expense  of  American  interests  which  are  now  ready  to  use  the 
power."  We  know  the  Canadian  companies  are  going  to  take  the 
36,000  feet.  We  know  that  it  can  not  hurt  in  any  degree  that  is 
sensible  to  the  eye.  Now,  the  extra  amount  on  this  side  is  4,400  feet, 
and  the  Canadians  have  only  to  add  15,000  to  get  their  allotted 
amount.  Are  we  going  to  hang  back  until  they  utilize  their  last 
foot  and  lose  this  vast  power  forever?  Is  it  wise,  gentlemen,  when 
the  Canadians  are  going  to  divert  their  entire  36,000  feet  and  when 
the  whole  amount  is,  for  all  practical  purposes,  not  sensibly  injurious 
to  scenic  beauty  ? 

Now,  gentlemen,  while  I  am  more  than  willing  to  answer  all  your 
inquiries  as  best  I  can,  your  questions  often  anticipate  points  which 
I  have  in  mind  to  cover  later  and  thereby  cause  diversions,  which, 
in  this  instance,  I  frankly  admit  are  injurious:  they  injure  the  con- 
tinuity, and  hence  the  scenic  beauty,  as  well  as  the  boundary  lines,  of 
my  argument.  [Laughter.]  Now,  before  I  come  to  the  questions 
or  rates,  I  wish  to  emphasize  further  the  objections  to  any  restriction 
upon  importation.  It  is  clear,  from  what  has  been  shown,  that  dis- 
couragement of  importation  can  not  serve  any  public  interest  It 
can  not  help  to  preserve  navigation,  nor  any  boundary  line,  nor  help 
military  deiense,  nor  help  to  preserve  scenic  beauty.   On  the  contrary, 
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it  is  positively  repugnant  to  both  our  public  and  private  interests. 
That  country  will  permanently  enjoy  the  advantage  of  this  as  yet 
unused  power  which  first  preempts  it  by  actual  use.  The  next  year 
or  two  is  to  decide  this  question  and  the  decision  depends  upon  the 
fact  of  whether  you  continue  provisions  prohibitive  or  restrictive  of 
imi)ortation.  It  is  clear,  then,  that  any  such  restrictions  are  bad 
policy.  Even  from  an  American  viewpoint  alone,  the  interests  of  this 
country  and  of  the  people  of  the  State  of  New  York  demand  that 
we  should  get  hold  of  this  power  as  quickly  as  possible.  But  there 
are  other  objections  which  are  conclusive  against  any  attempted  re- 
striction or  prohibition  by  act  of  Congress.  I  refer  to  the  legal  ob- 
jections. This  special  and  localized  prohibition  which  is  suggested 
IS  arbitrary  and  unreasonable.  It  does  not  treat  all  citizens  alike  in 
regard  to  the  same  subj'ect  matter.  It  is  a  special  restriction  im- 
posed for  the  mere  purpose  of  asserting  the  power  of  restriction. 
There  is  no  demand  for  it,  there  is  no  need  for  it.  No  one  appears 
here  to  advocate  it,  except  the  representative  of  that  association  of 
self-appointed  guardians  of  a  theory  prevalent  8  or  10  years  ago, 
but  wnich  theory  has  been  exploded  by  the  careful  surveys  and  reports 
of  the  War  Department;  and  the  Chief  of  Engineers  now  tells  you 
that  if  this  restriction  is  not  removed  immediately  this  country  will 
lose  forever  the  use  of  this  power,  and  that  such  restriction  will  not, 
in  any  degree,  limit  the  total  diversion  at  the  Falls. 

But,  what  is  even  more  important,  any  prohibition  of  or  restriction 
upon  importation  is  contrary  to  the  spirit  and  terms  of  the  treaty 
of  1909,  Dv  which  this  country  and  Great  Britain  agreed  upon  the 
limitations  to  be  allowed  by  either  country  with  respect  to  the  use  of 
power  at  Niagara.  All  these  question's,  including  that  of  importa- 
tion, were  discussed  and  passed  upon.  It  was  decided  that  it  was 
neither  necessary  nor  expedient  to  restrict  importation,  and  such 
restrictions  were  omitted  from  the  treaty.  That  treaty  spoke  the 
promise  and  policy  of  each  country  to  the  other.  Each  country  said 
to  the  other  that  Canada  might  divert  36,000  feet;  that  we  might 
divert  20,000  feet  per  second,  and  with  those  amounts  as  a  maximum 
each  country  might  fix  limits  on  its  own  side,  but  that  in  every  other 
respect  the  rights  and  privileges  and  opportunities  of  each  country 
should  be  left  free.  The  idea  was  that  the  Canadians  could  use  their 
36,000  feet  to  supply  a  demand  wherever  they  might  find  it;  and  the 
American  market  was  in  mind.  By  a  prohibition  or  restriction  upon 
importation  of  power  from  Canada  to  this  side  we  assert  the  right 
not  only  to  control  amounts  of  diversion  upon  this  side  but  also  upon 
the  Canadian  side.  We  deprive  the  Canadian  investors  of  the  market 
with  reference  to  which  the  treaty  was  made.  For  Congress,  after 
the  treaty,  to  attempt  to  control  or  restrict  the  intended  use  by  the 
Canadians  to  their  share  of  the  total  diversions  allowed  (as  by  restrict- 
ing importation)  is  not  keeping  good  faith  with  the  other  party  to 
the  treaty.  It  is  an  invasion  of  the  rights  of  Canada  and  of  the 
Canadian  investors,  contrary  to  the  treaty. 

Developments  and  construction  proceeded  upon  the  Canadian  side 
on  the  theory  that  the  demand  for  power  on  the  American  side  mi^ht 
be  freely  supplied  by  Canadian  investors.  This  proposed  legislation 
is  for  the  purpose  of  carrying  out  the  treaty  provisions,  to  give  effect 
to  the  treaty  m  so  far  as  legislation  is  required.  Importation  should 
be  free,  therefore,  not  only  because  it  is  wise  and  consistent  with  the 
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treaty,  but  also  because  any  prohibition  or  restriction  upon  importa- 
tion would  be  repugnant  to  the  spirit  and  terms  of  that  treaty. 

Mr.  Cooper.  Mr.  Brown,  I  don't  want  to  "divert"  you,  but  I 
would  like  to  have  your  opinion  as  a  lawyer,  if  you  are  willing  to  ffive 
it  to  this  committee  as  such^  as  to  the  power  of  Congress  to  regulate 
rates.  I  am  sure  that  <][uestion  is  going  to  be  discussed  in  the  House, 
and,  realizing  your  ability  as  a  lawyer,  I  would  like  very  much  to  get 
your  opinion. 

Mr.  JBrown.  Now,  I  want  to  stick  a  pin  right  there,  because  that  is 
my  very  next  proposition. 

Mr.  Cooper.  I  am  glad  to  hear  that. 

Mr.  Brown.  You  mean  a  regulation  of  rates  in  connection  with  a 
restriction  upon  importation  or  upon  the  use  of  the  extra  4,400 ! 

Mr.  Cooper.  In  both  instances. 

Mr.  Brown.  Well,  let  us  take  importation.  I  say  the  importation 
restrictions  should  be  removed,  and  there  should  be  nothing  said 
about  tariff,  rates,  tolls,  or  other  restrictions.  That  is  a  legal  and 
business  like  propobition.  Now,  in  this  instance  you  could  not  justify 
a  charge  on  the  ground  of  a  tariff.  Congress  can  not  say  that  pota- 
toes brought  over  the  boundary  line  at  one  place  should  be  subject 
to  a  charge  to  which  the  same  goods  brought  over  the  same  line  at 
a  point  100  miles  away  would  not  be  subject.  The  control  of  the 
tariff  is  not  an  arbitrary  one. 

Now,  "  toll "  comes  out  of  something  of  ownership.  Now,  no 
lawyer  would  say  that  either  the  United  States  Government  or  the 
States  owned  the  waters.  Nobody  owns  the  waters;  the  riparian 
owner  does  not  own  it;  he  owns  the  use  of  it,  the  right  to  use  it; 
the  Government  does  not  own  the  waters,  but  it  has  only  the  right 
to  prevent  unreasonable  interference  with  navigation.  There  is  no 
basis  for  any  charge  based  on  Government  or  State  ownership. 

Mr.  Difeiiderfer  said  the  other  day:  "Aren't  they  going  to  pay 
for  this  water  that  we  are  giving  them  ?  "  Why,  as  a  lawyer,  I  would 
say:  "In  the  first,  place,  you  don't  own  the  water.  In  the  next 
place,  you  don't  give  it  to  them."  Why?  Because  the  right  to  its 
use  belongs  to  the  riparian  owners.  Neither  the  Government  nor 
the  State  of  New  York  has  anv  ownership  of  the  water  itself,  and 
neither  could  impose  a  toll  or  cliarge  for  its  use. 

Next,  can  the  Government  of  the  United  States  regulate  the  rates? 
I  say,  "No,"  for  two  reasons:  In  the  first  place  the  XTnited  States 
has  no  power  to  regulate  rates  within  the  State  of  New  York.  That 
power  can  not  be  based  on  any  power  to  regulate  scenic  beaut}',  even 
if  the  latter  power  existed  in  Congress.  But  it  does  not.  If  the  Gov- 
ernment of  the  United  States  has  the  right  to  reirulate  the  waters 
at  Nia^ra  to  protect  scenic  beauty — much  more,  if  it  has  a  right  to 
prohibit  on  the  ground  of  preservation  of  scenic  beauty — then  every 
water  power  upon  a  navigable  stream  in  the  United  States,  every 
waterfall,  which  proportionate  to  its  size  and  character  has  value 
as  a  feature  of  the  landscape,  can  be  prevented  from  being  used  for 
water  power  on  the  ground  of  preservation  of  scenic  beauty. 

Mr.  Cooper.  Has  the  United  States  any  right  to  prevent  importa- 
tion of  power  from  Canada? 

The  Chairman.  Well,  it  has  done  so. 

Mr.  Cooper.  I  am  speaking  about  right?. 
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Mr.  Brown.  That  is  a  tariff  question.  It  is  a  commerce  question. 
We  say  "  Yes,"  if  it  is  general.  But  do  vou  suppose  this  is  the 
only  locality  where  power  is  being  imported? 

Mr.  Cooper.  No;  but  it  would  seem  to  me  that  they  would  have 
the  right  also  to  name  the  conditions  under  which  they  shall  grant 
the  permit. 

Mr.  Brown.  Has  the  Congress  of  the  United  States  a  ri^ht  to  say 
that  Jim  Jones  shall  not,  at  the  town  of  Smithville,  on  the  line,  bring 
across  daily  10  barrels  of  potatoes  to  this  side  of  the  line? 

Mr.  Cooper.  That  is  not  a  parallel  case. 

Mr.  Brown.  But  that  is  what  they  are  doing  here.  Now,  if  you 
have  a  general  law  which  applies  to  all  people  equally,  then  it  be- 
comes a  tariff  proposition.  Gentlemen,  I  am  not  trying  to  ram  that 
proposition  down  your  throats,  but  I  am  simply  trying  to  tell  you 
to  pass  that  for  a  moment  and  listen  to  the  eqmties  of  the  question. 

Mr.  Cooper.  Suppose  in  passing  a  statute  of  that  kind  just  the 
naked  law  would  provide  for  the  regulation  and  there  would  not  be 
in  the  statute  any  statement  of  the  motives  of  the  legislator,  whether 
it  was  for  scenic  beauty  or  whether  it  was  a  matter  of  discretion  in 
carrying  out  its  power  under  the  commerce  clause.  Courts  don't  in- 
quire into  the  motive;  if  the  law  is  constitutional  it  stands. 

Mr.  Brown.  I  would  not  say  "  Yes  "  unqualifiedly.  I  would  say 
they  hesitate  to  do  so,  but  when  thev  find  a  ground  which  is  ap- 
parently unconstitutional  and  illegal  tliey  set  it  aside. 

Mr.  Cooper.  If,  on  the  other  hand,  the  law  is  not  on  its  face  ab- 
surd and  ridiculous,  but  could  be  f airiy  interpreted  as  carrying  out 
the  commerce  clause,  or  navigation,  the  court  will  sustain  it  upon 
this  proposition :  That  a  law  shall  not  be  set  aside  unless  it  is  uncon- 
stitutional beyond  a  reasonable  doubt? 

Mr.  Brown.  Yes,  sir ;  that  is  the  tendency  under  the  law.  Now, 
then,  you  and  I  won't  differ  on  that;  but  notice  how  I  want  to  ap- 
peal to  your  sense  of  fairness  and  right,  and  I  am  not  hypocritical. 
The  Burton  Act  upon  its  face  shows  that  it  was  an  act  by  the  United 
States  Government  to  protect  scenic  beauty.  The  treaty  upon  its 
face  and  by  the  terms  in  which  it  was  drawn  says  it  was  made  solely 
with  reference  to  scenic  beauty.  That  act  and  that  treaty  were  franK 
in  expiessing  their  objects.  The  engineers  of  the  United  States  have 
told  you  that  there  is  no  practical  ground  why  you  should  legislate 
on  the  ground  of  protecting  navigability  or  boundary  streams,  and 
the  only  ground  anyone  e\'er  claims  here  is  scenic  beauty.  Indeed, 
the  only  purpose  of  this  proposed  act  is  to  carry  out  the  treaty. 
Now,  if  I  should  hear  a  gentleman  on  the  other  side  of  the  argument 
say  to  you :  "  Mr.  Cooper,  the  Budon  Act  was  not  sharp  and  shrewd 
enough.  As  a  matter  of  fact,  there  was  no  ground^of  legislation  ex- 
cept to  protect  scenic  beauty,  but  they  gave  this  awav  on  the  face 
of  the  act.  Then,  when  they  came  to.  the  treaty,  they  fell  down,  too. 
There  was  no  sufficient  ground,  in  law  or  in  fact,  based  on  scenic 
beauty;  but  they  gave  themselves  away.  Now,  beat  them.  Get  up  a 
law  that  will  enable  us  to  get  something  that  is  in  fact  imconstitu- 
tional,  but  which  may  be  made  to  appear  to  the  courts  as  otherwise, 
by  concealing  its  effect  and  object."  If  anyone  should  tell  you  that, 
I  should  say  that  he  is  not  honest  and  he  has  asked  you  to  do  some- 
thing that  IS  not  honest ;  and  I  don't  believe  that  this  committee  of 
Congress  will  recommend  to  the  House  to  do  what  no  man  who  is 
not  dishonest  would  do.    Am  I  clear  ? 
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Mr.  C!ooPEB,  You  are  pretty  pointed,  though. 

Mr.  Bhown.  Absohitely,  now,  I  did  not  mean  anything  personal. 
I  appreciate  the  fact  that  you  were  merely  speculating  about  possi- 
bilities. 

Mr.  Cooper.  That  is  all  right,  but  I  had  in  mind  the  tax  on  State 
banks,  to  get  revenue  and  for  other  purposes;  but  on  the  face  of  it  it 
was  unconstitutional  and  the  motive  of  the  legislator  was  for  the 
purpose  of  smashing  the  State  banks.  On  the  other  hand,  take  the 
oleomargarine  law,  and  the  preamble  of  it.  Everybody  could  see  it 
was  not  for  revenue;  it  was  simply  to  make  it  very  embarrassing 
for  the  oleomargarine  people  to  do  business  and  to  compel  them  to 
state  what  their  article  is.  Now,  then.  Congress  passed  a  law — no, 
two  laws,  and  they  were  attacked  and  went  to  the  Supreme  Court. 
The  arguments  of  coimsel  were  that  the  motives  of  the  legislator 
were  unconstitutional.  The  court  said  they  did  not  have  the  right 
to  consider  the  mofives,  and  so  they  sustained  them  both.  So  in  this 
particular  case,  if  we  should  pass  a  statute  and  leave  out  the  mention 
of  scenic  beauty  and  control  that,  in  the  exercise  of  our  discretion 
under  the  powers  granted  by  the  Constitution,  would  it  be  uncon- 
stitutional ? 

Mr.  Brown.  I  can  not  tell  what  the  result  would  be,  but  I  hope 
mighty  well  it  would  be  declared  unconstitutional. 

But  why  this  seeming  anxiety  at  times  to  get  around  the  consti- 
tutional barriers  which  are  intended  to  protect  property  rights? 
Why,  in  Canada,  where  there  are  no  constitutional  limitations  to 
legislation,  and  where  Parliament  may,  if  it  chooses,  diminish  and 
even  destroy  private  property  rights  and  investments,  and  where 
the  courts  have  not  the  power  to  declare  a  legislative  act  invalid,  once 
it  should  be  seen  that  the  effect  of  any  proposed  legislation  was  to 
take  away  such  rights,  especially  after  investments  made,  no  com- 
mittee of  Parliament,  nor  Parliament  itself,  would  consider  it  with 
favor  for  a  moment.  But  here  in  this  country  we  have  express  con- 
stitutional prohibitions  against  legislation,  the  enforcement  of  wliich 
would  impair  contracts  or  injure  or  destroy  property  rights,  or  dis- 
criminate between  citizens  of  the  same  class,  and  we  have  a  Judiciary 
whose  privilege  and  duty  are  to  see  to  it  that  no  legislation,  State 
or  National,  which  is  repugnant  to  such  express  prohibitions  shall 
be  enforced.  Why,  then,  should  we,  before  a  committee  of  our 
national  Congress,  be  trying  to  solve  the  puzzle  of  how  Congress 
might  do  something  indirectly  which  it  is  confessedlv  not  within  its 
powers  to  do  directly?  Why  this  anxiety,  disclosed  before  a  body 
of  men  here  who  are  sworn  to  protect  the  Constitution  and  laws  of 
this  Nation,  and  property  rights  established  under  those  laws,  to  get 
around  the  Constitution  and  the  courts  in  order  to  legislate  against 
or  regardless  of  vested  property  rights?  And  this,  too,  with  refer- 
ence to  the  rights  of  investors  who  do  not  ask  for  the  protection  of 
their  full  legal  rights,  but  only  to  the  extent  of  about  one-half — that 
is,  to  the  extent  that  investments  and  installations  have  already  been 
made!  Indeed,  they  do  not  ask  you  in  this  proposed  legislation  ex- 
pressly to  protect  even  that  remnant  of  their  right.  We  ask  only 
that  you  shall  not  so  legislate  as,  in  terms,  to  prevent  a  fair  con- 
sideration of  our  rights  and  equities  in  connection  with  the  distribu- 
tion of  this  water  power.    May  I  close,  please  ? 

The  Chairman.  Yes,  Mr.  Brown ;  and  I  trust  you  will  be  allowed 
to  proceed. 
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Mr.  Lboare.  I  do  not  understand  you  to  contend  that  we  are  with- 
out authority  to  prohibit  the  importation  of  power? 

Mr.  Brown.  I  would  not  say  that,  if  it  is  generaL 

Ml*.  Leoare.  Now,  then,  the  other  question  that  was  asked  you :  If 
we  have  the  power  to  prohibit  importation,  why  have  we  not  the 
power  to  put  restrictions  upon  it?  I  am  asking  you  this  questicm 
because  we  want  to  be  in  a  position  to  answer  questions  in  the  House. 

Mr.  Brown.  Now,  I  have  not  investigated  these  questions  much, 
but  my  opinion  as  a  lawyer  is  that,  with  general  importation  restric- 
tions, proper  conditions  may  be  attached ;  but,  taking  the  facts  of  the 
case  here,  the  only  purpose  could  be  to  protect  scenic  beauty,  and  the 
restriction  on  importation  is  a  special  and  local  one.  But,  ^ntlemen, 
even  at  that,  we,  the  Niagara  company,  say  this:.  That  if  you  will 
only  leave  the  rates  to  the  State  commission  or  the  proper  body  in 
New  York  and  give  us  a  chance  to  be  heard,  thp  question  will  be 
decided  on  the  facts,  which  you  can  not  sift  out  here,  and  our  equities 
and  rights  will  have  a  chance  to  be  preserved.  Now,  gentlemen,  give 
us  some  chance  of  relief,  if  we  shall  show  we  are  entitled  to  it,  and 
place  the  limit  of  diversion  allowed  to  any  one  company  at  10,000 
instead  of  8,600.  There  shoUld  be  no  restriction  upon  importation. 
More  than  that,  the  amount  fixed  by  the  treaty  is  not  a  diversion  of 
20,000  cubic  feet  in  any  one  second ;  it  is  a  diversion  by  the  day  at  the 
rate  of  20,000  feet  per  second.    Do  you  see  the  difference? 

A  Member.  A  good  deal. 

Mr.  Brown.  Suppose  the  20,000  feet  were  all  granted  to  one  com- 
pany. Under  the  Burton  Act  provisions  that  company  could  only 
divert  for  any  one  second  that  amount,  although  the  average  for  the 
day  was  much  less. 

I  ou  know  how  factories  are  run ;  you  know  what  the  peak  of  the 
load  is  in  one  day.  You  know  this:  That,  so  far  as  affecting  Lake 
Erie  and  the  river  for  scenic  beauty,  the  variation  of  two  or  three 
hours  can  not  at  the  end  of  the  day  have  any  practical  efifect  The 
treaty  says  that  the  diversions  shall  be  "  not  exceeding  a  daily  diver- 
sion at  the  rate  of  20,000  cubic  feet  per  second."  The  present  permits 
are  granted  on  the  assumption  that  it  is  a  limit  of  20,000  feet  in  any 
one  second.  So  far  as  it  affects  these  other  conditions  of  general 
public  interest,  it  does  not  amount  to  anything,  but  it  does  hamper 
the  efficient  use  of  the  power  plants. 

Mr.  Cooper.  Now,  suppose  you  only  took  40,000  a  second  for  half 
a  day,  and  the  other  half  of  the  day  you  shut  up ;  what  would  be  the 
average  ? 

Mr.  Brown.  The  largest  part  of  this  power  is  24-hour  power. 

Mr.  Barton.  Most  of  it. 

Mr.  Brown.  Mills  and  factories  to-day  do  not  shut  up  in  the  niffht- 
time;  they  are  working  all  the  time.  They  work  longer  hours  where 
they  can  get  more  and  cheaper  power;  but  it  happens  that  about  5 
or  ()  o'clock  the  peak  of  the  load  comes  up — only  slightly  in  this  case. 
But  the  treaty  provisions  are  in  daily  diversions  at  the  rate  of  20,000 
cubic  feet  per  second. 

May  I  suggest  that  the  act  should  substantially  contain  what  is 
contained  in  this  proviso,  which  reads  as  follows: 

That  In  fiilflllnieiit  of  the  puiTiosi^s  of  Article*  V  of  said  treaty  the  several 
amounts  of  water  of  the  Nlnpara  River  within  the  State  of  New  York  above 
the  Falls  which  nmy  be  diverted  under  the  sjiid  act  or  under  permits  of  the 
Secretary  of  War  in  pursuance  thereof  shall  be  limited  only  so  that  the  total 
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diyerslon  within  the  State  of  New  York  of  the  waters  of  said  river  above  tlie 
Falls  of  Niagara  for  power  purposes  shall  not  exceed  in  the  aggregate  a  daily 
diversion  at  the  rate  of  20,000  cubic  feet  of  water  per  second,  and  that  the  Sec- 
retary of  War  shall  have  authority  from  time  to  time  to  grant  revocable  permits 
for  such  daily  diversion  in  several  amounts  not  exceeding  In  the  aggregate  said 
20,000  cubic  feet  per  second,  nor  to  any  one  individual  company  or  corporation, 
as  aforesaid,,  a  maximum  amount  at  the  rate  of  10,000  cubic  feet  per  second ; 
such  grants  to  l>e  made  ftnd  continued  only  with  due  regard  to  the  rights  of 
the  State  of  New  York  and  its  grantees  in  said  waters  of  said  river,  and  so 
that  no  monopoly  shall  be  thereby  created  or  continued :  And  provided  further^ 
That  the  quantity  of  electrical  power  which  may  by  permits  be  allowed  to  be 
transmitted  from  the  Dominion  of  Canada  into  the  United  States  may  and 
shall  be  any  and  all  of  the  power  by  sjiid  treaty  authorized  to  be  deveIoi)ed 
within  the  Province  of  Ontario  from  said  waters  of  said  river  that  shall  not 
be  used  or  be  required  for  use  in  the  Dominion  of  Canada. 

And  may  I  ask  also  to  put  in  a  statement  by  Mr.  Philip  P.  Barton 
and  Mr.  Egbert,  which  is  substantially  a  summary  of  the  principal 
Doints  contained  in  Senate  Document  No.  105  and  House  Document 
No.  246 — a  summary  for  convenience — and  ask  that  it  be  printed  and 
made  a  part  of  the  record  ? 

The  Chaikman.  Let  it  be  printed. 

Mr.  Brown.  And  this  13  drawn  up  by  Mr.  Francis  Lynde  Stetson, 
of  New  York,  a  director  and  stockholder  of  this  company.  Some 
time  ago  he  wrote  these  five  or  six  pages,  which  show  the  righteous- 
ness of  some  of  these  provisions  just  suggested.  Might  I  ask  that 
they  be  put  in  the  record  ? 

The  Chairman.  Yes;  it  will  be  printed,  Mr.  Brown. 

Mr.  Brown.  And,  Mr.  Chairman,  may  I  ask  this:  If  I  think  of 
anything  else,  may  I  put  it  in  writing  ana  send  it  in  and  have  it  made 
part  of  my  statement  in  the  printed  record  ? 

The  Chairman.  Yes. 

The  papers — Barton,  Egbert,  Stetson — offered  and  received  into 
the  record  next  follow : 

Summary  of  Beports  Published  in  Senate  Document  No.  105, 
suptt-second  conoress,  first  session,  and  in  housb  document 
No.  246,  Sixty-second  Congress,  Second  Session. 

(By  Mr.  P.  P.  Barton.) 

(1)  So  far  as  practical  effect  ni)on  the  scenery  and  navigability  of  Niagara 
River  Is  concerned,  the  question  now  before  Congress,  when  properly  stated,  is 
shown  by  these  reiK)rts  to  be  small  and  insl^iiflcant. 

The  question  divides  itself  into  Iwo  parts: 

(1)  Sball  restrictions  on  transmission  of  power  from  Canada  into  tlie  United 
States  be  removed? 

(2)  Sball  limitation  of  diversion  of  water  on  the  American  side  of  the  river 
be  extended  from  15,600  cubic  feet  per  second  to  20  000  cubic  fec?t  per  second? 

So  far  as  permanent  effect  upon  the  river  is  concerned,  it  is  obviously  im- 
material whether  Congress  answers  the  first  question  in  the  affirmative  or  In 
the  negntira  By  the  terms  of  the  treaty  36,000  cubic  feet  per  second  may  be 
diverted  on  the  Canadian  side  of  the  river,  and  very  soon  that  amount  will  be 
tliere  diverted.  Congress  can  not  prevent  this.  Canada  not  only  jjermits  it, 
but  by  (government  aid  encourages  and  promotes  it.  Ail  that  Congress  can  do 
by  restricting  importation  is  to  deprive  American  citizens  of  the  beneficial  use 
of  power  generated  In  Canada,  which,  if  not  utilized  promptly  in  the  United 
States,  will  be  forever  withdrawn  by  Canada.  Five  years  ago  it  was  estimated 
that  a  market  for  60,000  horsepower  would  be  found  in  Canada  within  trans- 
mlsBioQ  distance  of  Niagara  upon  completion  of  transmission  lines  (Hydro- 
Mlec  Power  Com.  Ist  Report,  1906,  p.  7)  ;  to-day,  with  transmission  lines  not 
yet  completed,  the  Province  of  Ontario  is  using  nearly  90,000  horsepower 
from  Niagara,  and  yet  the  markets  estimated  in  1906  are  not  half  supplied. 
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Ajb  Canada  surely  will  use  its  entire  quota  of  diversion,  it  is  evident  that  from 
the  point  of  view  of  effect  on  the  river  the  question  of  restricting  importation 
of  power  may  be  eliminated  from  the  discussion. 

To  determine  the  practical  effect  on  the  river  of  its  answer  to  the  second 
part  of  the  question.  Congress  must  ascertain  the  results  of  a  diversion  of 
4,400  cubic  feet  per  second  from  the  Chlppawa-Grass  Island  pool.  The  reports 
indicate  these  results  with  the  utmost  exactness 

In  Senate  Document  No.  105,  page  53,  the  lowering  <tf  the  crest  of  the  Ameri- 
can Fall  for  5,600  cubic  feet  per  second  diverted  from  above  the  uppermost 
cascade  is  stated  to  be  twelve  one-thousandths  foot.    A  diversion  of  4,400  cubic 
feet  per  second,  therefore,  would  result  in  a  lowering  of  not  more  than 
0.012X4400 

5000 —  =0.00943  ft.=0.113  In.,  or  less  than  |  of  an  inch. 

In  House  Document  No.  246,  page  13,  the  lowering  at  Terrapin  Point  is  stated  to 
be  eleven  one-hundredths  foot  and  at  the  Canadian  end  of  the  Horseshoe  Falls 
to  be  twenty-seven  oue-hundredths  foot  for  each  10,000  cubic  feet  per  second 
diverted.  A  diversion  of  4,400  cubic  feet  per  second  accordingly  would  produce 
at  Terrapin  Point  a  lowering  not  more  than 

211^^^=0.0484  ft.=0.5S08  in.=--approxinmteIy  A  of  an  inch, 

and  at  tlie  Canadian  end  of  the  Horseshoe  Falls  a  lowering  not  more  than 
0  27X4400 
'  10000     '^^-^^^S  ft.=l.-i250  in.,  or  less  than  lA  in. 

In  Senate  Document  No.  105,  page  51,  the  lowering  at  the  head  of  the  river 
(Lake  Erie)  is  stated  to  be  four  one-hundredths  foot  for  each  10,000  cubic  feet 
per  second  diverted  from  above  the  upiier  cascade.  A  diversion  of  4,400  cubic 
feet  per  second,  therefore,  would  produce  at  I^ke  Erie  a  lowering  of 

lOOCMi     =0.0176  ft. ^-0.2112  in.,  or  approximately  i  of  an  inch. 

Recapitulating,  we  find  that  a  diversion  of  4,400  cubic  feet  i>er  second  is 

reported  to  have  the  following  effects: 

iDcheR. 

At  the  crest  of  the  American  Falls,  less  than i 

At  the  (ioat  Ishnul  end  of  the  Horseshoe  Falls,  approximately -ft 

At  the  Canadian  end  of  the  Horseshoe  Falls,  less  than lA 

At  Lake  Erie,  approximately i 

These  are  the  quantities,  and  the  only  quantities,  that  can  be  really  affected 
by  the  legislation  now  before  Congress.  That  they  are  utterly  insignificant 
and  negligible  when  contrasted  witli  the  industrial  benefit  that  will  accrue  to 
the  country  by  permitting  an  additional  diversion  of  4.400  cubic  feet  per  second 
and  by  removing  restrictions  on  importation  of  po^er  is  made  obvious  by 
merely  stating  them. 

2.  Effect  on  Navigabli:  CAr.vciTV  of  Kivek  and  Lake. 

The  reports  show  that  the  only  diversions  that  need  be  considered  with 
reference  to  thi«  topic  are  those  made  above  the  upi)er  cascade  of  the  Rapids 
in  the  so-called  Chlppawa -Grass  Island  pool ;  that  is  to  say,  the  diversions  of 
the  two  American  companies  and  that  of  the  Ontario  Power  Co.  The  diversions 
made  by  the  Canadian  Niagara  Power  Co.  and  the  Electrical  Development  Co. 
being  below  the  upper  cascade  can  not  possibly  effect  the  level  of  the  navigable 
portions  of  the  river  or  of  Lake  Erie.  (H.  Doc.  No.  246,  62d  Cong.,  2d  sess., 
p.  11.) 

The  present  permit  ted  diversion  from  the  Chippawa-Grass  Island  pool  as 
Runied  to  he  10.:i.~jO  cub'c  feet  per  second  is  state<i  to  lower  the  level  of  Lake 
Erie  seven  one-hundredths  of  a  foot  or  about  four-fifths  of  1  inch.  (S.  Doc.  No. 
105,  p.  12.)  Maj.  Keller  states  categorically  that  this  diversion  "  will  not  injure 
nor  Interfere  with  the  navigable  capacity  of  the  Niagara  River."  (S.  Doc 
No.  106,  p.  12.)  The  effect  upon  the  navigable  capacity  of  the  river  of  further 
diversions  is  stated  on  page  51  in  a  table  showing  the  effect  of  each  10,000  cubic 
feet  per  second  additional  diverted  from  this  pool.  The  effect  at  Lake  Brie  for 
each  10,000  cubic  feet  per  second  diverted  is  stated  to  be  four  one-hundredths 
of  a  foot.  The  maximum  diversion  now  proiwsed  from  the  Clilppawa-Grass 
Island  pool  is  al)out  "2,<KX)  cubic  feet  per  second  (20,000  on  the  American  side 
of  the  river  and  12.0(X)  by  the  Ontario  Power  Co.)  ;  that  is  to  say,  12.750  cubic 
feet  per  second  in  addition  to  the  amount  stated  in  the  rei>ort  as  the  amount 
now  permissible.    This  additional  12,750  cubic  feet  per  second,  therefore,  will 
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eaviae  a  lowering  of  Lake  Erie  of  five  oue-hundretbs  of  a  foot,  or  about  three- 
tVttbs  of  1  inch. 

These  predicted  lowerings  at  the  head  of  the  river  measured  in  fractions  of 
an  inch  are  quite  negligible  in  comparison  with  the  variations  of  lake  level  due 
to  nature,  which  swing  through  a  range  of  14  feet.     (S.  Doc.  No.  105,  p.  24.) 
The  regulating  device,  which  it  is  understood  will  be  recommended  by  the  Inter- 
national Waterways  Commission  to  prevent  the  recurrence  of  low-water  stages 
ol  Lake  Erie  due  to  nature,  will  obviously  counteract  completely  any  possible 
lowering  of  Lake  Erie  or  of  the  nnvignlile  part  of  the  river  due  to  diversions 
at  Niagara.     (S.  Doc.  No.  105,  p.  52.    Int.  Waterways  Com.,  7th  progress  rept., 
pp.  T-8.) 

3.  Effect  rpow  the  Intecbity  or  Pbofeb  Volume  of  Niagara  River  as  a 

Boundary  Stream. 

The  reports  make  It  quite  clear  (S.  Doc.  No.  105,  p.  13)  that  no  diversions  that 
have  ever  iH'eu  proposed  will  injuriously  affect  the  river  In  this  resfard.  (See 
also  H.  Doc.  No.  246,  p.  12.) 

4.  Effect  on  Scenic  Grandeur. 

On  this  topic  the  report  presents  in  confusing  quantities  measurements,  de- 
ductions, dlagrnms,  and  photographs  designed  to  show  uot  iuerelj'  the  eflVcts 
of  power  diversions  but  aleo  the  far  more  dominant  effects  of  other  agencies 
upon  the  appearance  of  the  Falls.  Statements  of  fact  are  intersi)ersed  with 
statements  of  opinion.  It  is  easy  for  a  curs(»ry  reader  to  infer  that  aggres^ate 
effects  due  to  sevenii  causes  are  mainly  due  to  power  diversions  whose  effeoL 
alone  in  reality  is  comparatively  negligible.  Separating  out  by  themselves  the 
figures  reported  as  the  effect  of  present  diversions,  we  find  that  a  present  di- 
version of  19,350  cubic  feet  per  second  above  the  upper  cascade,  together  with 
the  diversions  made  by  the  two  Canadian  plants  with  intakes  below  the  up]ht 
cascade,  are  stated  to  result  as  follows  (S.  Doc.  No.  105,  p.  14) : 

Incbei. 

Lowering  uf  the  cve.st  of  the  American  Falls  at  ProsiKJCt  Point,  fiftj'-two 

one-thonsandths  of  a  foot  equals } 

Lowering  at  'Xetrapin  Point,  twenty-one  one-hundredths  of  a  foot  equals 2^ 

Lowering  at  west  end  of  Horseshoe  Fall,  seventy-two  oue-hundredtlis  of  a 
foot   equals 1 SI 

These  flgnres  are  presented  as  statements  of  fact.  With  these  figures  as  a 
basis,  MaJ.  Keller  states  his  opinion  (S.  Doc.  105,  p.  14)  "that  existing  di ver- 
sions have  already  seriously  Interfered  with  and  Injured  the  scenic  grandeur 
of  Niagara  Falls  at  the  Horseshoe."  This  statement  Is  paraphrased  in  the  1909 
roix>rt  of  the  Chief  of  Engineers  (p.  940)  in  the  widely  quoted  statement,  "As 
a  whole,  the  Falls  have  unquestionably  been  seriously  injured  by  the  diversions 
already  made.  Additional  diversions  now  under  way  will  add  to  the  damage.*' 
It  is  evident  that  these  statements  of  opinion  have  been  Influenced  mainly  by 
the  effects  reported  at  Terrapin  Point  and  at  the  Canadian  end  of  the  Horseshoe 
Fall.  The  photographs  of  the  American  Fall  show  no  sensible  differences  In 
appearance  resulting  from  far  greater  variations  In  river  discharge  than  are 
proposed  under  the  treaty  restrictions  of  diversion,  and  the  reports  explicitly 
state  that  at  the  American  Fall  changes  are  inappreciable  and  uuimi»ortant. 
(H.  R.  Doc.  246,  p.  12;  S.  Doc.  105.  p.  14.)  The  most  potent  agency  permanently 
affecting  the  ends  of  the  Horseshoe  Fall  is  the  recession  at  the  apex  of  the 
Horseshoe  due  to  natural  causes.  The  unwatering  of  the  Canadian  end  of  the 
crest  of  the  Horseshoe  Fall  from  this  cause  prior  to  any  Canadian  power 
diversions  had  progressed  so  far  that  In  1002  the  Canadian  parlc  commi*. 
doners  cansed  250  feet  of  the  former  crest  line  at  that  time  unwatered  to  be 
filled  in  for  the  purpose  of  improving  the  scenic  effect  of  the  Horseshoe  Fall  by 
Obliterating  certain  thin  streams  which  existed  only  at  times  of  high  water, 
l^rrapln  Point,  owing  to  the  continued  recession  of  the  Horseshoe,  is  approach- 
ing the  same  condition,  and  unless  artificial  means  are  i)rovided  for  restoring 
the  flow  a  part  of  the  crest  line  In  the  vicinity  of  Goat  Island  In  a  few  years 
win  become  dry,  entirely  Irrespective  of  power  diversions.  With  such  condi- 
tions existing  at  the  ends  of  the  Horseshoe  a  very  slight  change  in  the  regimen 
of  the  river  from  any  cause  produces  perceptible  effects  at  these  points,  but 
the  proposition  that  the  Falls  as  a  whole  are  seriously  injured  by  the  com- 
paratively Blight  changes  due  to  power  diversion  is  one  to  which  few  fair-minded 
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i:»er8ons  who  are  familiar  with  the  FmIIs  will  describe.  Whatever  the  effects 
from  all  causes  may  be,  they  may  be  offset,  as  pointed  out  by  Maj.  Keller 
(p.  15),  by  placing  a  submerged  weir  in  the  bed  of  the  river  immediately  above 
the  Horseshoe  Fall. 

The  conclusious  as  to  effect  on  scenic  grandeur,  stated  In  the  reports  con- 
tained in  Senate  Document  No.  105,  must  be  regarded  as  superseded  by  the  state- 
ments contained  in  the  later  report  of  Lieut.  Col.  Rich^,  dated  September  30, 1911, 
and  printed  In  House  Document  No.  246,  Sixty-second  Congress,  second  session. 
This  report  summarizes  and  brings  down  to  date  the  earlier  reports.  Whether 
or  not  the  figures  that  it  contains  are  substantially  confirmatory  of  the  figures 
given  in  the  earlier  report,  it  is  certain  that  the  expressions  of  opinion  are  more 
guarded  and  less  sensational.  Thus  Col.  Itich^  points  out  (H.  Doc.  246,  p.  13) 
that  out  of  a  total  lowering  of  20  Inches  at  the  Canadian  end  of  the  Horseshoe 
Fall  reported  for  1911,  more  than  6  Inches  is  due  to  natural  recession  at  the 
apex  of  the  Horseshoe  since  1906;  about  8  inches  Is  due  to  power  diversions, 
and  over  5  Inches  Is  due  to  deficiency  In  rainfall  in  the  watershed  supplying 
Lake  Erie.  The  scenic  effects  of  these  aggregated  causes  are  described  as  (1) 
"An  appreciable  decrease  in  the  volume  of  flow;"  (2)  "Interference  with  the 
continuity  and  length  of  crest  line  unquestionably  marring  the  natural  beauty 
of  this  cataract."  The  statement  Is  then  made  that  "  Natural  causes  have  been 
chiefly  instrumental  In  effecting  these  changes,"  but  that  artificial  diversions 
of  the  power  companies  "  have  materially  added  to  the  *  injury  or  Interference 
with  the  scenic  grandeur  of  Niagara  Falls.' "  The  report  thus  states  cate- 
gorically that  the  changes  alleged  to  have  occurred  In  the  appearance  of  the 
Falls  are  mainly  due  to  natural  causes.  It  appears  to  be  exceedingly  doubtful 
whether  In  the  absence  of  natural  causes  the  effects  due  to  i)ower  diversions 
alone  would  be  sensible  "  even  to  the  eye  of  a  trained  engineer,"  although  it  is 
claimed  that  they  are  susceptible  of  measurement,  and  it  Is  certain  that  nature 
herself  Is  the  dominating  agency  "  marring  tlie  natural  beauty  of  this  cataract," 

5.  Cebtain  Statements  Compared. 

( See  tabulation  "  Exhibit  B." ) 

There  seems  to  be  some  discrepancy  between  the  results  predicted  In  1908 
and  those  reported  In  1911,  which  the  Government  engineers  probably  could 
explain.  In  Senate  Document  105,  page  14,  it  Is  pointed  out  that  in  1895  there 
was  an  extremely  low  stage  of  Lake  Erie,  due  to  deficiency  of  precipitation, 
which  condition,  it  is  stated,  "  is  sure  to  recur."  A  very  exact  prediction  is 
then  made  of  the  conditions  that  will  exist  at  the  crest  of  the  Falls  with  such 
a  low  stage  of  Lake  Erie.  It  is  stated  that  at  Terrapin  Point  there  will  be  a 
lowering  of  5^  inches,"  due  to  deficiency  of  precipitation,  which,  added  to  2^ 
Inches  attributed  to  power  diversion,  will  make  a  total  lowering  at  Terrapin 
Point  of  S  incbos.  At  the  west  end  of  the  Horsoshoe  Fall  there  is  predicted 
a  lowering  of  14  inches,  due  to  natural  lowering  of  the  lake,  which,  added  to 
8.6  inches  attributed  to  power  diversions,  will  make  a  total  of  22.6  inches 
(stated  as  "nearly  2  feet").  From  the  tabulation  herewith,  marked  Exhibit 
A.  it  will  be  Feen  that  the  monthly  mean  levels  of  Lake  ICrie  during  the  cur- 
rent ye:ir  1011  have  approximated  very  closely  those  of  1895.  in  some 
months  tbey  have  been  lower  than  in  1805.  the  average  of  the  monthly  means 
for  the  year  l)eing  very  slightly  higher  than  in  1805.  It  api)ears,  therefore, 
that  the  predicteii  causes  have  materialized,  but  the  results  do  not  seem  to 
corresi)oud  with  those  predicted;  thus,  in  House  Document  246,  page  13,  the 
figures  of  lowering  reported  at  Terrai>in  Point  for  1011  are  only  5.48  Inches, 
as  against  over  8  inches  predicted,  while  at  the  west  end  of  the  Horseshoe  Fall 
the  figures  reported  for  1911  are  8.6  inches  due  to  diversions,  and  5  Inches 
due  to  deficiency  in  r.iinfall,  making  a  total  of  13.6  inches.  Instead  of  the 
"  nearly  2  feet "  i)redicted.  In  1911,  however,  there  Is  reported  a  further  low- 
ering at  the  west  end  of  the  Horseshoe  Fall  of  0  inches,  attributed  to  recession 
of  the  apex  of  the  Ilorseshoe  since  1006.  The  1908  i)r  edict  ion  was  that  under 
the  1011  conditions  "many  shallow  places  at  both  ends  of  the  Horseshoe  Fall 
will  become  dry."  The  changes  "  will  result  in  a  nnitilated  Niagara — one  shorn 
of  nearly  half  its  fiow  and  of  much  more  than  one-half  its  natural  beauty, 
since  many  places  now  overflowetl  will  be  made  bare,  the  crest  line  broken, 
and  unity*  of  effect  will  be  seriously  disturbed."  (S.  Doc.  105,  p.  13.)  The 
language  used  in  the  1011  rei)ort  to  describe  the  actual  results  conveys  an 
Impression  quite  different  from  that  created  by  the  prediction.     (H.  R.  Doc.  246, 
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p.  13.)  It  is  safe  to  say  that  spectators  of  Niagara  Falls  during  the  year 
1911  would  be  quite  unable  to  differentiate  between  the  spectacle  preseuted  in 
1911  and  that  presented  in  any  other  period  of  corresponding  lake  levels,  except 
that  the  recession  of  the  apex  of  the  Horseshoe  and  the  diminution  of  the  thin 
streams  at  Terrapin  Point,  due  to  that  natural  cause,  might  jjossibly  be  noted. 

«.  Direct  reference  to  the  Niagara  FaUs  Power  Co.— (S.  Doc.  105,  p.  16.) 
It  Is  here  stated  that  the  diversion  needed  for  a  maximum  profitable  use  of  the 
existing  plant  of  the  Niagara  Falls  Power  Co.  may  reach  a  total  of  over  12,000 
cubic  feet  per  second  and  that  "  an  Increase  to  the  limit  of  the  capacity  of  the 
existing  tallrace  tunnel  may  be  regarded  as  a  simple  act  of  justice." 

(S.  Doc.  105,  p.  17.)  The  following  statement  is  important:  "If  the  sub- 
merged dam  above,  the  Horseshoe  Fall  previously  referred  to  be  built,  then 
additional  concessions  may  probably  safely  be  made  to  the  three  Canadian  com- 
panies." 

(S.  Doc.  105,  p.  39.)  "No  photogmpbs  were  nude  in  this  period"  (of  shut- 
down) "  because  it  was  well  known  in  advance  that  the  small  change  in  diver- 
sion would  have  no  visible  effect  on  the  American  Fall." 

(8.  Doc.  105,  p.  130.)  "The  desirability  as  well  as  the  justice  of  amending 
the  Burton  Act  so  as  to  permit  the  Niagara  Falls  Power  Co.  to  divert  water  to 
the  full  capacity  of  its  tallrace  tunnel  are  plain."  This  recommendation  is 
made  in  the  report  dated  September  21,  1909,  after  mature  consideration  of  all 
of  the  facts  and  opinions  set  forth  in  the  1908  report. 

7.  Miscellaneous  Extbacts  from  the  Hefobts. 

[Senate  Document  No.   105,  Sixty-second  CongrpsR,  first  session,] 

He  farther  states  that,  in  his  opinion,  the  damage  already  done  and  that 
which  may  l>e  anticipated  from  further  diversions  and  from  lower  stages  in 
Lake  Erie  may  be  largely,  if  not  entirely,  remedied  by  a  submerged  dam  placed 
in  the  bed  of  the  river  immediately  above  Horseshoe  Fall,  with  the  object  of 
diverting  a  portion  of  the  great  volume  passing  over  the  center  or  apex  of  the 
Horseshoe^  so  as  to  Increase  the  streams  feeding  the  depleted  ends  of  that  fall, 
and.  incidentally,  diminishing  the  rate  of  recession  of  the  apex  (p.  8). 

The  interests  of  Justice  seem  to  demand  the  further  statement  that,  in  my 
opinion,  the  damage  already  done,  and  that  which  may  be  anticipated  from 
farther  diversions  and  from  the  impending  fall  in  the  level  of  Lake  Erie,  may 
be  largely,  if  not  entirely,  remedied  by  a  submerged  dam  placed  in  the  bed  of 
the  river  immediately  above  the  Horseshoe  Fall.  The  dam,  if  properly  planned, 
would  serve  to  change  the  direction  of  flow,  so  as  to  increase  the  streams  that 
feed  the  Falls  at  Terrapin  Point  and  at  the  Canadian  shore.  The  decrease  in 
the  mighty  volume  that  overflows  the  center  or  apex  of. the  Horseshoe  would 
not  be  noticeable  ♦  •  •  A  very  direct  result  of  the  construction  of  this 
submerged  dam  would  be  a  diminution  in  the  rate  of  recession  of  the  apex  of 
the  Horseshoe.    This  in  Itself  Is  extremely  desirable  (p.  15). 

It  Is  possible,  however,  that  Congress  may  deem  Just  and  desirable  some  addi- 
tional concession  to  the  power  companies,  and  the  following  is  suggested  as  a 
basis  for  discussion: 

It  is  understood  that  the  indention  of  Congress,  as  expressed  in  the  act  of 
Jmie  29,  1906,  was  to  preserve  to  the  various  ijower  companies  rights  which 
had  already  accmed  through  the  investment  of  capital  and  the  construction  of 
fixed  plant. 

It  is  possible  then  tlmt  the  diversions  uonded  for  a  maximum  i»rofltablo  use 
of  the  existing  plant  of  the  Niagara  Falls  Power  Co.  may  reach  a  total  of  over 
12,000  cubic  feet  per  second.  •  •  ♦  An  increase  to  the  limit  of  the  capacity 
of  the  existing  tallrace  tunnel  may  be  regarded  as  a  simple  act  of  justice 
(p.  16). 

If  the  submerged  dam  above  the  Horseshoe  Fall,  previously  referred  to.  be 
built,  then  additional  concessions  may  probably  safely  be  made  to  the  three 
Canadian  companies  (p.  17). 

At  Buffalo,  in  westerly  gales,  the  water  sometimes  rises  8  feet,  and  in  easterly 
gales  sometimes  falls  0  foet.  ffMnjr  a  rnnpe  of  14  feet  (p.  24). 

It  would  be  unjust  to  charge  the  power  companies  with  a  lowering  of  the 
river  or  lake  that  might  be  due  to  Improvements  for  navigation  or  to  some 
other  cayse.  That  these  seasonable  variations  in  the  river  regimen  are  present 
is  also  sufficient  reason  why  conclusions  drawn  from  cursory  and  incomplete 
river  examinations  might  be  viewed  with  su<;picion  (p.  25). 
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So  far  as  effects  on  Lake  Erie  and  the  river  above  the  rapids  or  on  the 
American  Fall  are  concerned,  the  diversions  of  tlie  Electrical  Development  Co. 
or  of  the  Canadian  Niagara  Falls  Power  Co.  have  no  bearing  (p.  39). 

While  the  measurements  of  the  Lake  Survey  have  shown  with  certainty 
that  changes  in  outflow  of  the  Niagara  River  have  had  no  appreciable  effect 
toward  lowering  Lake  Erie  in  the  past  10  years,  it  is  equally  certain  that  Lake 
Erie  has  already  been  lowered  3  to  4  inches  by  reason  of  the  diversion  of  water 
tributary  to  the  Niagara  River,  through  the  Chicago,  Welland,  and  Erie  Canals. 

In  discussing  the  injurious  effects  of  diversions  at  the  Falls  on  Lake  Erie 
and  on  the  Niagara  River  as  navigable  waters  of  the  United  States  and  upon 
the  scenic  grandeur  of  Niagara  Falls,  other  diversions  of  the  water  of  the 
Great  I>akes  naturally  tributary  to  the  Niagara  River  need  consideration  also, 
as  tlie  flunl  injuriouij  effect  is  tlio  summation  of  nil  (p.  49). 

If,  however,  compensating  works  are  established  and  a  surplus  of  water 
accumulated  against  dry  seasons,  no  such  serious  lowerlngs  will  occur. 

The  navigable  capacity  of  the  Niagara  River  Is  shown  by  the  above  cita- 
tions to  be  not  seriously  Injured  by  such  vohunes  of  diversion  as  will  fully 
supply  the  existing  installations  at  Niagara  Falls,  except  when  the  lowering 
is  snperimpoFed  on  the  lost^es  of  depth  coming  from  other  diversions,  and  from 
periodic,  seasonal,  or  temporary  low  water,  as  in  time  of  storma 

The  determination  of  the  effects  of  water  diversion  at  Niagara  Falls  on  the 
cataracts  themselves  and  on  the  rapids  approaching  them  is  not  so  exact  as 
are  the  effects  on  the  navigable  river  and  the  lake  (p.  52). 

While  that  section  of  the  Horseshoe  Fall  on  the  American  side  of  the  inter- 
national boundary  toward  Goat  Island  shows  scant  flow  and  Is  partially  un- 
watered,  a  restoration  of  as  much  flow  as  Is  desirable  does  not  appear  a  diffi- 
cult engineering  undertaking.  Submerged  concrete  piers  at  the  head  of  the 
rapids  would  effectually  throw  the  current  to  this  section  of  the  rapids  and 
Falls  (p.  53). 

Any  Increase  of  volume  of  flow  over  the  Falls  Is  always  accompanied  by  a 
corresponding  loss  of  height  In  the  Falls  (p.  55). 

The  continued  recession  of  the  apex  of  the  Horseshoe  Fall  should  tend  to 
further  shoal  this  area,  and  heavier  diversions  by  the  Canadian  companies 
will  doubtless  leave  It  dry  at  times. 

These  photographs,  and  the  effects  on  the  American  fall  shown  in  the 
equivalent  river  heights  derived  from  long  series  of  gauge  readings,  corrobo* 
rated  by  the  testimony  of  the  actual  shutdown  of  July-August,  1908,  firmly 
establish  the  fact  that  the  American  fall  Is  in  no  danger  of  uuwaterlng  from 
diversions  through  the  existing  canal  of  the  hydraulic  company,  the  present 
tunnel  of  the  power  company,  or  the  already  constructed  penstocks  of  the 
Ontario  Co.,  even  in  conjunction  with  such  considerable  diversions  in  the 
Great  Lakes  above  the  head  of  the  Niagara  River  as  have  been  discussed,  and 
with  the  lessened  flow  of  seasons  abnormally  low  In  surplus  supply. 

The  Horseshoe  Fall,  on  the  other  hand,  as  shown  by  equivalent  river  heights 
and  confirmed  by  the  shutdown,  appears  in  serious  danger  of  an  un watered 
crest  line  at  each  end,  due  to  all  present  and  anticipated  diversions  above  it, 
and  augmented  by  the  upstream  recession  of  the  apex. 

It  has  converted  into  a  spectacle  the  strength  of  5,000,000  horses  (p.  56). 

Even  in  dimensions  It  can  not  be  said  that  a  third  of  the  grandeur  has 
departed  when  a  third  of  the  flow  is  absent,  because  the  leigth  of  the  crest 
line  may  be  little  shortened,  and  the  height  of  fall  is  even  greater  when  the 
river  flow  is  small  than  when  it  Is  large. 

It  is  only  fair  to  state,  because  of  some  erroneous  views  held  concerning  the 
injury  already  wrought  on  the  Falls  by  diversions,  that  during  the  past  decade, 
1899  to  1908,  for  the  months  June  to  October,  Inclusive,  the  Falls  have  had  a 
fullness  of  volume  and  consequent  grandeur  barely  less  than  that  of  the  prior 
decade,  1889  to  1898  (p.  57). 

While  this  report  has  dealt  with  Injurious  effects  on  the  Rapids  and  Falls 
of  the  Niagara  River  and  with  Interferences  with  navigable  ways  In  river  and 
lake,  and  has  shown  these  up  In  their  limiting,  hurtful  amounts,  it  seems  proper 
t6  suggest  certain  remedial  measures  that  may  serve  to  harmonize  the  preser- 
vation Inviolate  of  the  scenic  grandeur  with  the  useful  application  of  the 
splendid  power  of  the  Falls.  Both  of  these  things  are  eminently  desirable  and 
feasible. 

A  volume  of  210,000  cubic  feet  per  second  with  a  descent  between  the  '*  dead 
line  "  and  the  Upper  Gorge  of  220  feet  has  a  potential  of  over  5,000,000  horse- 
power. This  Is  the  power  of  15,000,000  strong  draft  horses,  each  limited  to  an 
eight-hour  day.    If  it  takes  10  able-bodied  men  to  do  the  work  of  one  of  these 
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draft  horses,  the  work  potential  In  tliis  fall  is  that  of  150,000,000  men,  nearly 
twice  our  population  of  men,  women,,  and  children. 

The  great  companies  at  the  Falls  have  created  in  good  faith  power  plants 
to  lessen  the  hardships  of  human  labor,  to  aid  transportation,  to  illuminate 
the  night  hours,  and  to  add  to  the  wealth  of  two  nations.  The  power  houses 
for  the  most  part  are  architecturally  excellent,  harmonizing  with  the  scenic  sur- 
roundings, and  the  mechanical  wonders  wrought  in  solving  the  engineering 
problems  of  the  utilization  of  this  great  head  and  volume  of  water  rival  as  a 
spectacle  the  scenic  grandeur  of  the  Falls  and  add  to  the  attractiveness  of  the 
region. 

It  therefore  appears  proper  to  permit  and  foster  such  ultimate  developments 
in  addition  to  those  already  in  force  as  are  compatible  with  the  perpetuation 
of  the  scenic  grandeur  appreciably  undiminished. 

Provided  there  be  no  large  increase  in  uplake  diversions,  the  possibilities  of 
continued  and  extended  use  of  power  at  the  Falls  are  conditioned  upon  the 
construction  of  regulating  works  in  the  Niagara  River  to  avoid  the  wasteful 
outflow  of  the  water  of  Lake  Erie.  The  injury  to  the  scenic  grandeur  of  the 
Falls  and  the  interference  with  the  navigable  waters  of  the  Niagara  River  and 
Lake  Erie,  due  to  uplake  diversions,  and  the  injury  and  interference  coming 
from  periods  of  drought  would  be  largely  obviated  by  impounding  in  the  lakes 
a  portipn  the  winter  outflow.  During  the  months  of  December  to  April,  in- 
clusive, enough  water  may  be  saved  to  hold  the  lakes  to  a  proper  and  economical 
level  to  the  betterment  of  navigation  and  yield  a  surplusage  to  partially  offset 
diversions  at  the  Falls.  This  is  a  practicable  engineering  proposition,  but  as 
the  power  companies  are  beneficiaries  they  should  pay  a  fair  share  of  the  coat 
of  the  work  (p.  75). 

The  desirability,  as  well  as  the  Justice,  of  amending  the  Burton  Act  so  as  to 
permit  the  Niagara  Falls  Power  Co.  to  divert  water  to  the  full  capacity  of  its 
tailrace  tunnel  are  plain. 

In  view  of  the  intimate  bearing  of  this  investigation  upon  the  interests  of  the 
company,  and  as  an  acknowledgment  of  the  helpful  cooperation  of  the  company, 
it  is  believed  to  be  advisable  to  furnish  the  company  with  a  copy  of  this  report, 
and  permission  to  do  so  is  requested  (p.  139). 

[Honse  Document  No.  246.  Sixty-second  CoDgress,  second  session.] 

As  to  the  effects  of  diversions,  to  the  extent  at  present  authorized,  on  the  in- 
tegrity and  proper  volume  of  the  Niagara  River  as  a  boundary  stream,  it  is 
not  apparent  that  the  river  through  these  diversions  has  suffered.  The  upper 
and  lower  river  still  continue  to  discharge  approximately  the  same  volume  of 
water,  the  diminished  flow  l)eing  only  over  the  cataracts  and  the  rapids  imme- 
diately above.  Over  this  portion  the  stream,  while  appreciably  decreased,  still 
maintains  suflScient  width  and  depth  to  effectively  delimit  the  boundary.  More- 
over, It  remains  impassable  and  continues  to  discharge  immensely  more  than 
many  of  the  smaller  international  boundary  streams  and  has  considerably  more 
than  double  the  flow  of  the  St.  Marys  River. 

It  fa  determined  that  the  total  authorized  diversion  of  the  American  com- 
panies, together  with  the  present  'Consumption  of  the  Ontario  company,  will  lower 
the  depth  on  the  American  Fall  about  five-eighths  inch  and  decreaFe  the  volume 
of  flow  about  5  per  cent.  As  the  lowering  will  result  in  un watering  little,  if  any, 
of  the  crest  line,  and  as  the  decreased  flow  will  he  scarcely  appreciable,  it  may 
be  considered  that  the  changes  on  the  American  Fall  are  unimportant  (p.  12). 

lu  so  far  as  the  inspections  disclose,  the  several  companies  diverting  water  in 
the  United  States  from  the  Niagara  River  or  receiving  electrical  power  in  the 
United  States  transmitted  from  Canada  have  at  all  times  complied  with  the 
provisions  of  their  permits  (p.  15). 

In  conclusion,  it  Is  due  to  the  peveral  companies  and  thoir  officers  to  express 
appreciation  of  their  generous  cooperation  in  making  supervision  easy  and 
effective  and  of  their  courtesy  in  acceding  to  every  suggestion  or  request  from 
this  office  (p.  16). 

No  clause  bearing  upon  scenic  conditions  was  Incorporated  In  the  transmission 
permit  of  the  Niagara  Falls  Power  Co.  (p.  18). 
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Exhibit  A. 
Monthly  mean  levels  of  Lake  Erie  referred  to  mean  sea  level  at  Neto  York. 


Year. 


1895. 
1907. 
1908. 
1910. 
1911. 


671.79 
573. 18 
572.98 
571.33 
571.36 


Feb.     Mar.  i  Apr.  i  May. 


671.  lO;  571.02'  571.23 
572.57'  572.28  572.74 
572.46  572.73   573.28 


571.58 
572.83 
573.52 


571.04,  571.62  571.92  572.48 
571.05   571.08  571.20,  571.78 


June.  I  July.     Aug.     Sept. 


571.68 
573.11, 
573.49 
572.45 
571.89 


571.66  571.52  571.54 

573.26  572.95'  572.81 

573.35  573.14'  572.67 

572.37  572.17'  571.90 

571.90  571.87,  571.30 


Oct. 


571.30 
572.67 
572.08 
571.98 
571.33 


Nov.     Dec.    JS^^y 
mean. 


570.81  571.07 
572.60  572.57 
572.13  571.91 
571.841  671.68, 


671.36 
672.80 
572.81 
571.90 


571.87-1571.67  » 571.52 


1  Assuming  that  December,  1911.  will  be  about  0.2  below  November,  as  has  been  the  case  in  1908  and  1910« 
the  average  mean  level  for  1911  will  be  571.52,  as  given  above. 

Mean  level  of  Lake  Erie,  1860-1875, 572.8. 
Mean  level  of  LaIcc  Erie,  1860<1895,  572. 6. 
Mean  level  of  Lalce  Erie,  1895-1910,  inclusive,  572.13. 

Exhibit  B. 

Lowering  at  crest  of  Horseshoe  Fall  with  Lake  Erie  at  level  existing*in  19 11. 


Terrapii 

Predicted 
in  1906. 

Inches. 
5.5 
2.5 

a  Point. 

Reported 
in  1911. 

Inches. 
2.00 
3.48 

West 

Predicted 
m  1908.     , 

Inches. 
14.0  ' 
8.6 

End. 

Reported 
in  1911. 

Attributed  to  deficiency  in  precipitation 

Inches. 
5.0 

Attributed  to  oower  diversions 

8.6 

Total 

8.0 

5.48 

^22.6 

13.6 

Attributed  to  recession  at  apex  of  Horseshoe  since  1906. 

6.0 

............ 

1 

% 

»  stated  as  "nearly  2  feet." 

Notes  Re  Reports  Published  in  Senate  Document  106,  Sixty- 
second  Congress,  First  Session,  and  in  House  Document  No. 
246,  Sixty-second  Congress,  Second  Session. 

(By  Mr.  C.  C.  Eobebt.) 

The  actual  fncts  relating  to  the  effects  of  the  diversloDB  of  water  by  the  power 
companies  at  Niagara  Falls  upon  navigation  and  the  scenery  are  somewhat 
confused  and  hidden  by  statements  in  regard  to  the  effect  of  diversions  from 
the  Great  Ijilses  above  the  Niagara  River  and  in  regard  to  the  effec.s  dne  to 
natural  changes.  Statements  of  opinions  and  prophecies  as  to  future  condi- 
tions also  tend  to  divert  the  casual  reader  from  reaching  a  correct  conclnslou. 
On  the  other  hand,  a  careful  analysis  brings  forth  actual  observations  of  results 
which  show  tl)at  the  effects  of  the  diversion  by  I  he  power  companies  upon 
navigation  and  upon  the  scenery  were  at  the  time  of  the  observations  insig- 
nificant— so  small,  in  fact,  as  lo  indicate  that  further  diversions  by  the  Ameri- 
can companies  up  to  the  limit  provided  by  the  international  treaty  of  May  13. 
1910,  will  be  inappreciable  to  any  but  a  skilled  observer,  using  most  refined 
methods  of  determination. 

The  determination  of  the  effects  of  the  diversions  of  water  by  the  power  com- 
panies at  Niagara  are  largely  based  upon  data  obtained  during  the  shutdown 
of  the  Niagara  Falls  Power  Co.  during  part  of  July  and  August,  1908.  as  de- 
scribed in  Chapter  VIII  In  Senate  Document  105.  I'he  effect  ol  the  diversion 
upon  the  water  levels  of  I^ke  Erie  is  best  determined  by  noting  the  effect  upon 
the  slope  of  the  river  between  the  Buffalo  gauge  and  the  Austin  Street  gauge  at 
Black  Rock.  Quoting  from  page  28  of  Senate  Document  105,  "The  change  in 
the  discharge  due  to  backwater  effect  at  Black  Rock  Is  of  much  importance  in 
this  discussion  because  It  is  used  in  determining  the  lowering  of  I^kfe  Erie  due 
to  river  diversion." 

In  Table  40,  on  page  42  of  Senate  Document  105,  are  given  the  dally  mean 
water-surface  elevations  between  July  13  and  August  fi,  lOOS,  Inclusive.  iiicUid- 


PBESEBVATION  OF  NIAGARA  FALLS. 


75 


ing  days  before,  after,  and  during  th^  shutdown.  The  engineers  of  the  lake 
survey  compare  these  elevations  by  computing  and  correcting  them  for  a  com- 
mon lake  water-surface  elevation,  and  determine  therefr6m  that  the  diversion 
of  6,210  cubic  feet  per  second  from  the  Ohippewa-Grass  Island  Pool  results  in  n 
lowering  in  the  bacliwater  at  Austin  Street  of  0.028  foot  (about  h^  inch).  It 
is  more  direct,  and  perhaps  more  free  from  errors  of  method  and  of  calculation, 
to  note  the  effect  by  comparing  the  elevations  of  water  surface  at  Austin  Street 
on  days  of  similar  lake  levels.  This  has  been  done  below  in  Table  No.  1  on 
days  upon  which  the  mean  daily  water-surface  elevations,  as  shown  by  the 
Buffalo  gauge,  did  not  vary  more  than  0.02  foot.  The  lake  levels  shown  by  the 
Buffalo  gauge  being  equal,  the  fall  in  the  river  between  the  Buffalo  gauge  and 
the  Austin  Street  gauge  in  Black  Rock  indicates  the  discharge  of  the  river. 

Table  No.  1. — Oomparison  of  daily  mean  water-surface  elevations  taken  from 

tatle  No,  40  on  page  42  of  Senate  Document  105, 


I>aUj. 


Elevation  in  feet. 


Buffalo  (A). 


Aug.  5. 
July  19. 
July  14. 
Juiv  19. 
July  13. 
July  22. 
July  15. 
July  22. 
Aug.  4. 
July  22. 
July  16, 
July  21- 
July  16. 
July  20. 
Aug.  3. 
July  30. 


573.32 
573.30 
573.28 
573.30 
573.26 
573.25 
573.25 
573.25 
573.23 
573.25 
573. 13 
573. 15 
573.13 
673.12 
573. 12 
573.12 


Austin  &reet 
(B). 


568.19 
568.08 
668.03 
568.06 
567.98 
668.04 
568.04 
568.04 
568.02 
568.04 
567.92 
567.94 
567.92 
567.92 
567.90 
567.92 


FaU  in  feet  (A-B). 


5.13  during  diversion . 
5.22  during  shutdown. 
5.25  during  diversion. 
5.22  during  sliutdown . 
5.28  during  diversion. 
5.21  during  shutdown. 
5.21  during  diversion. 
5.21  during  shutdown. 
b.l\  during  diversion. 
5.21  during  shutdown . 
5.21  during  diversion . 
5.21  during  shutdown. 

5.21  during  diversion. 
5.20  during  shutdown . 

5.22  during  diversion. 
5.20  during  shutdown. 


Mean  effect  upon  backwater. 


Effect  at 
Austin 
Street. 


Feet. 
+0.09 

-  .03 

-  .07 
.00 
.00 
.00 

-  .01 

-  .02 


-  .005 


The  effect  of  the  diversion  of  6^10  cubic  feet  per  second  from  Chippewa- 
Grass  Island  Pool,  as  shown  by  the  above  comparison,  is  —0.005  feet  (less 
than  one-sixteenth  of  an  inch),  an  amount  less  than  the  probable  error  of  ob- 
servation and  of  the  measuring  instruments.  This  method  of  comparison,  while 
showing  a  smaller  effect,  does  not  change  the  conclusion  stated  on  page  49, 
namely: 

"Willie  the  measurements  of  the  lake  survey  have  shown  with  certainty 
tliat  changes  in  the  outflow  of  the  Niagara  River  have  had  no  appreciable  effect 
toward  lowering  Lake  Erie  in  the  past  10  years,  it  is  equally  certain  that  Lake 
Brie  has  already  been  lowered  8  to  4  inches  by  reason  of  the  diversion  of  water 
tribatory  to  the  Niagara  River  through  Chicago,  Welland,  and  Erie  Canals." 

It  may  perhaps  be  surprising  to  those  who  have  not  given  the  matter  careful 
conslderaUon  that  observations  of  July  13  to  August  6,  1908,  did  not  indicate  a 
larger  difference  in  the  discharge  of  the  river  due  to  the  diversion.  The  rea- 
sons for  the  small  differences  may  be  explained  as  follows :  The  intakes  of  the 
Niagara  Falls  Power  Co.  and  of  the  hydraulic  company  are  located  close  together 
near  the  so-called  weir  at  the  head  of  the  rapids  and  immediately  below  islands 
and  grass-covered  shoals,  so  that  water  entering  the  intakes  is  diverted  through 
shallow,  tortuous,  and  weed-obstructed  channels,  which  results  in  a  localized 
lowering  in  the  Chippewa-Grass  Island  Pool,  which  lowering  reduces  the  flow 
over  the  so-called  weir  into  the  upper  rapids  by  an  amount  approximately  equal 
to  the  diversion. 

While  it  is  said  above  that  the  results  as  compared  in  Table  No.  1  do  not 
change  the  conclusion  quoted  from  page  49,  the  difference,  however,  casts  a 
shadow  of  doubt  upon  the  predictions  of  the  effect  of  further  diversion,  which 
predictions  are  based  upon  the  lowering  of  backwater  at  Austin  Street  of  0.028 
foot,  due  to  diversion  of  6,210  cubic  feet  per  second. 
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[Senate  Joint  Resolution  143,  Sixty-second  Congress,  second  session.] 

Memorandum  by  the  Niaoaca  Faixs  Power  Co.  Iwdicatino  Injury  to  EIxistino 
Interests  by  Passage  of  this  Jqint  Resolution,  Unless  Amended. 

This  Joint  resolution  purports  to  be  an  amendment  of  the  Burton  Act  for  the 
control  and  regulation  of  the  waters  of  the  Niagara  River  for  the  preservation 
of  Niagara  River  and  for  other  purposes,  approved  June  29, 1906,  in  view  of  the 
provisions  of  the  treaty  between  the  United  States  and  Great  Britain,  pro- 
claimed May  31,  1910. 

By  article  V  of  this  treaty,  it  is  declared  to  be  the  desire  of  both  the  high  con- 
tracting parties  to  the  treaty  that  the  limitation  of  diversion  of  waters  from  the 
Niagara  River  shall  be  accomplished  "with  the  least  possible  injury  to  the 
investments  which  have  already  been  made  In  the  construction  of  power  plants 
on  the  United  States  side  of  the  river,  under  grants  of  authority  from  the  State 
of  New  York,  and  on  the  Canadian  side  of  the  river,  under  licenses  authorized 
by  the  Dominion  of  Canada  and  the  Province  of  Ontario." 

It  is  assumed  therefore,  that  the  controlling  purpose  of  the  treaty,  as  thus 
solemnly  declared,  is  to  be  observed  in  the  legislation  of  Congress  with  reference 
to  the  subject  matter  of  the  treaty. 

The  act  of  June  29,  1906,  was  adopted  In  consequence  of  a  special  message 
of  the  President  of  the  United  States  asking  and  recommending  legislation  for 
the  protection  of  Niagara  Falls  in  anticipation  of  and  without  waiting  for  the 
negotiation  of  a  treaty.  Therefore,  and  in  advance  of  actual  demonstration  of 
the  necessity  therefor,  the  act,  necessarily  complete  in  Itself,  imix>sed  restrictions 
not  only  upon  the  diversion  of  Niagara  waters  within  the  State  of  New  York, 
but  also  upon  the  amount  of  power  to  be  transmitted  Into  the  United  States 
from  the  Dominion  of  Canada  and  there  developed  from  the  Canadian  Niagara 
waters. 

Considering  first  the  diversion  of  waters  on  the  American  side.  It  Is  to  be 
observed  that  the  several  amounts  authorized  and  permitted  under  the  act  of  the 
Secretary  of  War,  were  as  follows: 

Feet. 

Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co 6, 500 

Niagara  Falls  Power  Co 8,600 

Lockport  Hydraulic  Co 600 

Total 15, 600 

This  diversion  of  this  amount  of  Niagara  water  from  the  American  Falls  has 
proved  absolutely  Inappreciable  to  the  naked  eye  of  the  disinterested  observer. 

As  to  the  Niagara  Falls  Power  Co.  It  has  been  found  that  the  computation  of 
the  waterways  commission  of  8,600  cubic  feet  per  second  was  insufficient  to  fur- 
nish the  flow  of  water  actually  in  oj)eratlon  at  the  time  that  the  waterways 
commission  was  in  session,  and  also  is  unequal  to  the  production  of  the  100,000 
horsejwwer  which  the  waterways  commission  Intended  to  allow. 

It  is  unnecessary  to  amplify  this  memorandum  by  references  to  the  testimony 
but  the  printed  report  of  the  hearings  before  the  Committee  on  Rivers  and 
Harbors  in  1906  (H.  R.  18024)  will  fully  sustain  this  proposition. 

It  being  understood  then  that  by  the  allowance  of  8,600  cubic  feet  per  second 
it  was  intended  to  provide  for  the  existing  requirements  of  100,000  horsepower 
in  use  by  the  Niagara  Falls  Power  Co.,  serious  and  unintended  Injustice  has 
resulted  to  that  company  by  the  limitation  of  8,600  cubic  feet.  Actual  demon- 
stration showed  that  the  amount  would  yield  only  about  82,000  hoi-sepower 
and  that  to  produce  the  100,000  horsei)ower  Intended  for  the  Nfagjira  Falls 
Power  Co.  It  was  necessary  for  that  company  to  have  10,500  cubic  feet  per 
second.  In  other  words,  an  increase  of  1,900  cubic  feet  per  second.  This  being 
added  to  the  aggregate  amount  of  15,600  feet  allowed  upon  the  American  side, 
would  make  a  total  of  17,500  feet. 

'  Recognizing  also  the  other  necessities  of  the  other  comiwnles  on  the  American 
side  the  treaty  raised  the  maximum  limit  to  **a  daily  diversion  at  the  rate  of 
20,000  cubic  feet  per  second,"  which  can  not  be  diminished  without  inflicting 
serious  Injury  upon  the  American  comiianles  and  a  consequent  loss  upon  the 
entire  communities  and  industries  dependent  upon  those  companies.  This 
moderate  and  reasonable  enlargement  by  the  treaty  has  involved  and  would 
involve  no  appreciable  Injury  to  the  navigability  or  the  scenic  beauty  of  the 
Niagara  River  and  Niagara  Falls. 
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Similarly  the  restrictions  of  the  act  of  June  29,  1906,  as  to  tlie  transmlsslor 
of  power  from  the  Dominion  of  Canada  are  unnecessary  since  the  ratification 
of  the  treaty,  and  by  their  continuance  inflict  great  hardship  upon  the  Buffalo 
and  the  Niagara  frontier  of  the  State  of  New  York. 

The  treaty  permits  the  Canadian  development  by  the  employment  of  36.000 
cubic  feet. per  second  and  there  can  be  no  sufficient  reason  why  the  State  of 
New  York  and  the  cities  of  the  State  of  New  Yorlc  should  be  deprived  of  the  use 
of  any  part  of  that  Canadian  power  which  can  be  spared  from  Canada.  This 
particular  amount  is  at  the  very  beginning  that  which  was  in  contemplation 
as  being  an  amount  entirely  proper  for  development  in  Canada,  and  being  Just 
sufficient  to  meet  the  requirements  of  the  agreements  between  the  Queen 
Victoria  Niagara  Falls  Park  and  the  several  Canadian  companies  as  follows : 

Cubic  feet. 

Canadian  Niagara  Power  Co 9,500 

Ontario  Power  Co 12,000 

EJectrlcal   Development  Co 11,200 

Niagara  Falls  Park  Railway  Co 1,500 

Welland  Canal  or  its  tenants  (in  addition  to  lock  service) 1,800 


36,000 


This  aggregate  amount  somewhat  exceeded  and  exceeds  the  aggregate  of 
350,000  horsepower  permitted  to  be  transmitted  from  Canada  into  the  United 
States  by  the  act  of  June  29,  1906,  but  the  provisions  of  that  net  authorized  a 
larger  Importation  than  would  be  possible  under  the  treaty  if  the  Canadian  use 
be  subtracted  therefrom.  There  is  therefore  no  suggestion  of  any  increase  over 
the  possibilities  under  the  Burton  Act,  so  called,  but  .it  is  submitted  thstt  since 
the  maximum  of  Canadian  development  has  been  fixed  by  treaty  there  need  be 
no  limitation  whatever  upon  the  possible  benefit  to  the  citizens  of  the  United 
States  from  the  free  transmission  into  the  United  States  of  the  power  so  devel- 
oped in  Canada. 

It  is  to  be  observed  also  that  the  Jurisdiction  of  Congress  is  limited  to  the 
regulation  of  commerce  and  the  protection  of  the  interna tion«l  boundary  as 
such.  These  ends  being  safeguarded,  the  use  of  the  waters  for  domestic  or 
jaanitary  or  power  purposes  is  within  the  rights  of  the  State  of  New  York,  and 
the  riparian  owners,  the  largest  being  the  Niagara  Falls  Power  Co.,  which  owns 
more  than  2  miles  of  the  river  bank. 

By  message  upon  Friday,  February  17,  1911,  the  governor  of  New  York 
called  attention  to  the  rights  of  the  State  of  New  York  and  to  the  necessity  of 
avoiding  monopoly  in  the  use  of  these  waters,  points  which  should  be  recog- 
nized and  protected.  These  considerations  have  led  to  the  preparation  of  the 
annexed  amendment  to  the  pending  Joint  resolution  covering  all  these  points 
and  the  objections  of  the  governor  of  New  York.  It  is  respectfully  snpgested 
that  without  such  amendment  the  Joint  resolution  can  not  be  adopted  without 
great  injury  and  injustice  to  interests  which,  as  above  set  forth,  it  was  the 
object  of  the  treaty  to  recognize  and  to  save  from  unnecessary  injui-y. 

B^BANCis  Lynde  Stetson, 
'  For  the  Niagara  Falls  Power  Co. 
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Proposed  Amendment. 

At  the  end  of  the  Joint  resolution,  page  2,  line  0,  ndd  the  following: 
•'  Provided,  That  In  fulfilment  of  the  purposes  of  Article  V  of  said  treaty  tbe 
several  amounts  of  water  of  the  Niagara  Klver  within  the  State  of  New  York 
above  the  Falls  which  may  be  diverted  under  the  said  act,  or  under  i)ermits  of 
the  Secretary  of  War  In  pursuance  thereof,  shall  be  limited  only  so  that  the 
total  diversion  within  the  State  of  New  York  of  the  waters  of  said  river  above 
the  Palls  of  Niagara  for  power  purposes  shall  not  exceed  in  the  aggregate  a 
daily  diversion  at  the  rate  of  20.fK)0  cubic  feet  of  water  per  second,  and  that 
the  Secretary  of  War  shall  have  authority  from  time  to  time  to  grant  revocable 
I>ermit8  for  such  daily  diversion  in  several  amounts  not  exceeding  In  the  ag- 
gregate said  20,000  cubic  feet  i^er  second,  nor  to  any  one  Individual  company 
or  corporation  as  aforesaid  a  maximum  amount  at  the  rate  of  10,000  cubic  feet 
per  aecond;  such  grants  to  be  made  and  continued  only  with  due  regard  to  the 


78  PBESERVATION   OF   NIAGARA  FAIA&. 

rights  of  the  State  of  New  York  and  its  grantees  in  said  waters  of  said  river, 
and  so  that  no  monopoly  shall  be  thereby  created  or  continued:  And  provided 
further.  That  the  quantity  of  electrical  power  which  may  by  i)ermlts  be  al- 
lowed to  be  transmitted  from  the  Dominion  of  Canada  into  the  United  States 
may  and  shall  be  any  and  all  of  the  power  by  said  treaty  authorized  to  be  de- 
veloped within  the  Proyince  of  Ontario  from  said  waters  of  said  river  that  shall 
not  be  used  or  be  required  for  use  in  the  Dominion  of  Canada/* 

Committee  on  Foreign  Affaibs, 

House  of  Representatives, 
Tkurgdat/^  January  18, 1912. 

The  committee  met  pursuant  to  adjournment  at  10  o'clock  a.  m. 

The  Chairman.  The  committee  will  hear  Gen.  Francis  V.  Greene 
tills  morning. 

Francis  V.  Greene.  I  am  president  of  the  Niagara^  Lockport  & 
Ontario  Power  Co.,  a  corporation  of  the  State  of  New  York,  and  vice 
president  of  the  Ontario  Power  Co.,  of  Niagara  Falls,  a  Canadian 
corporation.  I  appear  on  behalf  of  those  corporations.  I  think  it 
will  facilitate  the  deliberations  of  the  committee  if  they  have  certain 
maps  and  statements  before  them.  I  have  here  a  set  of  maps,  one 
for  each  member  of  the  committee,  showing  the  locations  of  the  power 
plants  at  the  Falls,  and  the  locations  ox  the  transmission  lines  by 
which  the  power  is  distributed. 

Mr.  Garner.  Will  it  interfere  with  you  now  to  ask  you  some  ques- 
tions that  you  can  keep  in  mind  as  you  go  on  with  your  argument? 

Gen.  Greene.  I  was  going  to  speak  not  more  than  a  few  minutes 
and  then  let  the  committee  ask  questions.  I  have  also  a  copy  of  the 
Burton  law  and  a  map  of  the  Falls  made  in  1876.  These  photographs 
show  the  conditions  of  the  Falls.  That  long  photograph  was  taken  in 
1906  when  the  Burton  law  was  passed.  These  photographs  were 
taken  last  summer.  I  have  also  prepared  a  written  statement  con- 
taining facts  which  answer  a  great  many  of  the  questions  that  were 
asked  the  other  day.  The  statement  is  too  long  to  read  this  morning, 
and  I  ask  the  chairman  if  it  can  be  incorporated  in  the  proceedings.^ 
If  the  members  of  the  committee  will  glance  it  over  it  might  suggest 
certain  questions.  Now,  with  the  chairman's  consent,  I  will  nave 
these  documents  placed  at  each  member's  desk. 

Now,  as  I  understand  it,  Mr.  Chairman,  the  interest  of  the  United 
States  in  this  matter  is  really  to  preserve  Niagara  Falls.  The  Burton 
law  is  entitled  "An  act  to  control  and  regulate  the  waters  of  Niagara 
River,  preserve  Niagara  Falls,  and  for  other  purposes.''  The  three 
things  which  are  mentioned  in  the  Burton  law  as  bearing  upon  the 
question  were :  Whether  navigation  was  interfered  with,  whether  the 
integrity  of  the  Niagara  Kiver  as  a  boundary  stream  was  injured, 
and  whether  the  scenic  grandeur  of  Niagara  Falls  was  injured.  The 
United  States  engineers  have  had  these  subjects  under  investigation 
for  nearly  six  years,  and  have  made  their  elaborate  reports,  and  in 
substance  they  report  that  there  is  no  injury  to  navigation,  that  the 
integrity  of  the  river  as  a  boundary  stream  is  not  affected,  that  the 
scenic  grandeur  of  the  American  Falls  is  in  no  way  affected;  but 
they  think  that  owing  to  the  lowering  of  tlie  thickness  of  the  waters 
on  the  Canadian  side  the  Canadian  Falls  are  affected.    Now,  as  to 
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effect  on  navigation  on  Lake  Erie.  Now,  as  to  the  grandeur,  the 
opinion  of  other  people  than  engineers  is  just  as  valuable  as  engineers' 
opinions.  The  engineers  have  endeavored  to  show  that  the  Horse- 
shoe Falls  have  nine  inches  less  water  going  over  them  in  consequence 
of  the  diversion  of  water  for  power  purposes.  That  is  a  very  com- 
plicated scientific  computation — a  very  complicated  measurement  of 
gauges.  Whether  it  is  entirely  accurate  or  not,  the  fact  is  not  dis- 
puted ;  but  the  opinion  that  the  scenic  beauty  is  affected  is  disputed. 
I  think  that  tne  committee  can  best  satisfy  itself  as  to  the  scenic 

frandeur  of  the  Falls  by  a  visit  to  the  Falls.  Failing  that,  I  have 
rought  these  photographs  for  the  purpose  of  showing  that  the 
Falls  are,  so  far  as  the  ordinary  observer  can  detect,  as  handsome 
now  as  they  ever  were;  that  the  4nic  grandeur  has  not  been  injured. 

Mr.  Flood.  How  could  we  tell  that  by  a  visit  if  we  have  never  seen 
the  Falls? 

Gen.  Greene.  You  would  have  to  compare  that  with  the  best  pho- 
tographs. 

Mr.  Kendall.  Does  the  flow  of  the  Falls  vary  with  the  lake  levels? 

Gen.  Greene.  The  levels  vary  from  day  to  day  and  from  month  to 
month. 

Mr.  Kendall.  So  that  photographs  would  not  be  a  valuable  crite- 
rion always? 

Gen.  Greene.  You  will  always  find  that  the  photographers  took 
the  photographs  under  the  best  conditions,  so  that  the  old  photo- 
graphs are  taxen  to  show  the  best  conditions  of  the  Falls ;  and  what 
you  see  now  is  compared  with  the  best  conditions  before  there  was 
any  power  plant  there.  The  east  wind  will  diminish  the  flow  of 
water  over  the  Falls  by  an  amount  much  greater  than  the  total  diver- 
sions under  the  treaty. 
.  Mr.  Garner.  Would  it  divert  you  for  me  to  ask  the  questions  now  ? 

Gen.  Greene.  No,  sir. 

Mr.  Garner.  Assuming  that  this  committee  will  frame  legislation 
under  this  treaty,  I  would  like  to  ask  you  to  tell  the  committee  what 
reason,  if  any,  there  should  be  for  the  American  side  to  utilize  the 
4,400  leet  remaining ;  and  in  that  connection,  to  utilize  all  that,  why 
all  plans  and  all  propositions  with  reference  to  construction  should 
not  DC  placed  in  the  hands  of  the  Chief  of  Engineers  or  the  Secretary 
of  War? 

Gren.  Greene.  The  first  part  of  your  question  was  whether  the 
4,400  feet  should  be  used  ? 

Mr.  Garner.  Yes. 

Gren.  Greene.  I  see  no  reason  why  it  should  not  be  used. 

Mr.  Garner.  Now,  being  one  of  the  parties  interested,  what  objec- 
tion would  you  have — and  is  there  any  obstacle  in  law  to  prevent  it — 
to  placing  the  entire  consideration  of  plants  for  the  use  of  power 
unaer  the  Secretary  of  War,  that  the  greatest  amount  of  power  may 
be  obtained  from  the  use  of  that  water  ? 

Gen.  Greene.  As  a  matter  of  fact,  I  do  not  suppose  a  layman's 
opinion  would  be  of  any  value.  I  do  not  know  where  you  could 
find  anjrthing  in.  the  Constitution  to  permit  that,  provided  the  in- 
vested capital  there  is  not  destroyed 

Mr.  Garner.  Well,  you  must  presume  that  the  Secretary  of  War 
would  not  undertake  to  destroy  any  kind  of  enterprise. 
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Gen.  Gkeenb.  I  do  so  presume,  and  therefore  I  see  no  practical 
objection. 

A  Membeb.  Have  you  an^  suggestions  in  respect  of  that? 

Gen.  Greene.  Well,  I  think  the  State  of  New  York  will  claim  the 
control. 

Mr.  Flood.  What  do  you  say  to  turning  this  control  over  to  New 
York? 

Gen.  Greene.  I  may  say  that  I  am  not  interested  in  this  4,400 
feet  financially,  because  the  power  house  in  which  I  am  interested 
is  on  the  Canadian  side,  but  I  think  that  it  ought  to  be  used  to  get 
the  greatest  amoimt  of  power  out  of  it.  Niagara  water  has  become 
very  precious,  and  I  think  there  is  no  denying  that  statement. 

Mr.  Flood.  What  suggestion  have  you  to  make  to  accomplish  that 
result  ? 

Gen.  Greene.  I  think  the  Secretary  of  War  should  take  up  that 
in  conjunction  with  the  State  of  New  York. 

Mr.  Cooper.  The  up-State  public  utilities  commission  would  not 
undertake  to  divert  that. 

Gen.  Greene.  No.  Here  is  the  present  public-service  law.  It 
is  a  controlling  law  as  to  price,  and  it  is  absolute.  As  to  the  issue  of 
securities,  they  have  ample  power,  but  no  power  is  given  to  them  in 
regard  to  rivers  or  diversion  of  water. 

Mr.  Cooper.  And  they  would  not  take  up  the  question  of  price 
except  upon  petition? 

Gen.  Greene.  The  law  is  mandatory  that  upon  petition  of  a  small 
number  of  citizens  that  the  price  of  electricity  is  unreasonable  they 
shall  investigate  it. 

Mr.  Cooper.  Only  upon  petition? 

Gen.  Greene.  Only  upon  petition. 

Mr.  Cooper.  They  can  not  act  upon  their  own  initiative  ? 

Gen.  Greene.  If  they  act  upon  their  own  initiative  they  never  could 
get  through  with  the  business.  It  is  all  they  can  do  to  hear  complaints 
now, 

Mr.  Garner.  Is  it  not  a  fact  that  this  commission  has  so  much 
work  to  do  that  it  is  next  to  impossible  for  an  individual  who  claims 
to  be  paying  too  much  for  gas  and  electricity  to  get  his  complaints 
before  it? 

Gen.  Greene.  No,  sir;  the  commission  is  hearing  such  complaints 
every  day  in  the  week. 

Mr.  Garner.  I  was  told  that  the  city  of  Buffalo  had  now  arranged 
a  fund  of  $35,000  for  submitting  cases  to  that  commission.  If  it 
takes  that  much  to  submit  a  case  to  that  commission  of  New  York, 
I  do  not  see  how  private  citizens  can  submit  their  cases  intelligently. 

Gen.  Greene.  I  understand  that  is  for  getting  expert  testimony  to 
convince  the  commission. 

Mr.  Garner.  Then,  if  it  is  necessary  for  the  city  of  Buffalo  to  get 
expert  testimony  for  the  purpose  of  convincing  the  commission,  would 
it  not  also  be  necessary  for  the  ordinary  citizen  to  get  expert  testi- 
mony to  convince  tlie  commission  ? 

Gen.  Greene.  I  did  not  suppose  a  private  citizen  could  expect  the 
commission  to  take  his  word  alone. 

Mr.  Kendall.  General,  is  there  any  competition  between  the  com- 
panies in  the  charge  for  electrical  current? 


PBESEBVATION  OF  NIAGARA  FALLS.  81 

6en.  Oreene.  The  power  companies  are  scattered  in  different  ter- 
ritories. The  decision  of  the  public-service  commission  in  New  York 
is  that  they  will  not  permit  a  competition. 

Mr.  KENDALL.  Don't  you  think  that  is  wron^? 

G^.  Greene.  No,  sir;  I  think  it  is  absolutely  right,  because  they 
have  the  power  to  regulate  the  price.    Now,  10  years  ago 

Mr.  DnsNDERFBR.  That  commission  has  the  right  to  fix  the  price? 

Gren.  Greene.  Yes,  sir. 

Mr.  Difenderfer.  They  do  fix  the  price  ? 

Gen.  Greene.  They  do.  Now,  10  years  ago  the  gas  and  electric 
companies  were  competing  in  nearly  every  town.  The  result  of  that 
was  the  duplication  of  capital  There  was  a  war  between  the  com- 
panies, and  prices  were  slaughtered.  Then  the  companies  got  to- 
gether and  the  price  went  up  and  the  public  paid  the  bill. 

Mr.  Difenderfer.  As  usual. 

Gen.  Greene.  Now,  the  public-service  commission  of  New  York, 
in  two  or  three  decisions,  has  declined  to  permit  two  competing  com- 
panies, but  has  fixed  the  standard  of  price  and  quality  of  gas  and 
electricity. 

Mr.  Difenderfer.  Why  should  they  discriminate?  What  price  is 
Lockport  paying  for  horsepower? 

Gen.  Greene.  $16  per  horsepower. 

Mr.  Difenderfer.  What  is  the  price  paid  in  Buffalo  ? 

Gen-  Greene.  I  do  not  know. 

Mr.  Difenderfer.  The  difference  is  about  6  miles  in  favor  of 
Lockport? 

Gen.  Greene.  Yes. 

Mt.  Difenderfer.  Now,  you  are  selling  electricity  at  $16  per  horse- 
power.   Is  it  not  a  fact  that  it  is  sold  in  Buffalo  at  $29  ? 

Gen.  Greene.  I  do  not  know,  sir. 

Mr.  Difenderfer.  Who  do  you  think  could  tell  us  ? 

Gen.  Greene.  Some  representative  of  the  company  which  sells  in 
Buffalo. 

Mr.  Difenderfer.  Then,  General,  I  propose  to  go  back  to  Mr. 
Garner's  question.  If  an  individual  were  to  go  before  the  State  com- 
mission and  enter  a  protest  against  the  price  charged  for  electricity, 
would  it  be  possible  for  that  company  complained  against  to  penalize 
the  individual? 

Gkn.  Greene.  No,  sir. 

Mr.  Difenderfer.  Absolutely? 

Gen.  Greene.  Absolutely. 

Mr.  Difenderfer.  You  know  of  no  case  where  this  happened  ? 

G«n.  Greene.  I  can  not  say  that  I  know  of  such  a  case,  because  I 
do  not  know  the  business  of  the  company  distributing  power  in 
Buffalo;  but  I  say  that  can  not  happen,  tfecause  the  public-service 
law  provides  a  remedy  for  that. 

Mr.  Difenderfer.  Yes;  but  if  a  man  is  not  permitted  to  take  his 
case  before  the  commission,  the  State  can  not  act? 

Gren.  Greene.  The  law  says  that  the  commission  shall  investigate 
if  100  citizens  make  the  protest ;  but  in  a  population  of  450,000  people 
is  it  your  idea  that  one  individual  can  make  his  statement  and  that 
can  be  accepted? 

Mr.  Difenderfer.  No  ;  but  it  should  be. 
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Gen.  Greene.  Well,  then,  if  there  are  not  100  people  to  say  the 
prices  are  unreasonable,  it  is  quite  evident  that  there  is  no  unreason- 
ableness. 

Mr.  DiFENDERFER.  Then  it  is  a  fact  that  the  city  of  Buffalo  has  to 
raise  a  fund  to  protect  that  right? 

Gen.  Greene.  Yes,  sir. 

Mr.  DiFENDERFER.  You  are  an  expert  in  power  development? 

Gen.  Greene.  Yes. 

Mr.  DiFENDERFER.  What  methods  are  followed  in  order  to  ^et  the 
hiriiest  efficiency  from  the  present  diversion  on  the  American  side? 

Gen.  Greene.  Well,  the  methods  which  are  followed  there,  I  should 
say,  are  completely  up  to  date.  I  am  not  sure  that  I  know  what 
methods  you  wish  me  to  describe. 

Mr.  DiFENDERFER.  Ycs ;  I  would  like  to  have  you 

Gen.  Greene.  The  Hydraulio  Manufacturing  Co.  has  a  canal 
which  goes  through  the  city  of  Niagara  Falls  and  takes  the  water  at 
a  point  above  the  river  about  a  mile  oelow  the  Falls  with  a  very  small 
loss  of  head — a  few  feet ;  it  then  drops  the  water  through  machinery 
into  the  lower  river. 

Mr.  DiFENDERFER.  The  hydroelectric  commission  of  Ontario  is  a 
distributing  company? 

Gen.  Greene.  Yes,  sir. 

Mr.  DiFENDERFER.  Do  you  sell  it  electricity  ? 

Gen.  Greene.  Yes,  sir. 

Mr.  DiFENDERFER.  At  what  price? 

Gen.  Greene.  At  $9.40  per  horsepower. 

Mr.  DiFENDERFER.  How  much  power  does  your  company  sell  to 
this  commission? 

(Jen.  Greene.  About  20,000  horsepower. 

Mr.  DiFENDERFER.  Havc  you  any  limit  as  to  the  amount  you  are  to 
sell  to  this  company? 

Gen.  Greene.  100,000  horsepower. 

Mr.  DiFENDERFER.  Now,  what  is  the  price  that  the  cities  and  vil- 
lages along  the  frontier  of  Canada  pay  to  this  company  ? 

Gen.  Greene.  Along  the  lines  of  the  hydroelectric  commission? 

Mr.  DiFENDERFER.     X  es. 

Gen.  Greene.  They  pay  actual  cost  without  profit;  and  the  law 
says  that  the  actual  cost  shall  be  figured  at  the  price  paid  to  the 
Ontario  Power  Co.  for  power,  plus  operating  expenses,  plus  sinking 
fund  and  interest  on  the  bonds,  plus  maintenance  and  depreciation, 
and  they  divide  that  among  the  cities  in  proportion  to  distance  of 
transmission.  I  think  the  lowest  price  named  is  $16,  and  as  far  as 
120  miles  away  at  London,  my  recolection  is,  the  price  is  $24.  They 
are  talking  of  going  to  Windsor  on  the  Detroit  Kiver,  and  I  think 
the  price  there  is  $30. 

Mr.  DiFENDERFER.  Do  you  think  there  is  a  possible  prospect  of 
their  ever  doing  it? 

Gen.  Greene.  Possible. 

Mr.  DiFENDERFER.  Is  it  probablc  ? 

Gen.  Greene.  I  should  say  not  probable,  on  account  of  the  distance. 

Mr.  DiFENDERFER.  So  that  the  Detroit  people  are  not  very  likely  to 
be  accommodated  from  this  source? 

Gen.  Greene.  That  is  a  matter  of  opinion. 
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Mr.  DiFENDERnsR.  Now,  then,  your  company  has  built  on  Dominion 
land  owned  by  the  park  commission  ? 

Gen,  Greene.  Yes,  sir. 

Mr.  DiFBNDBRFER.  You  pay  rental  { 

Gen.  Greene.  It  is  $1.50  for  the  first  20,000,  $1  for  the  next  10,000, 
75  cents  for  the  next,  and  50  cents  for  every  horsepower  over  that 

Mr.  Difknderfbr.  Now,  I  am  speaking  of  the  Canadian  side  of 
this  proposition.  These  rentals  are  used  for  the  building  of  boule- 
vards? 

Gen.  Greene.  They  were  used  for  buildings  at  the  park,  and  now  it 
is  for  a  boulevard. 

Mr.  DiFBNDERFER.  And  this  monev  was  to  be  used  for  that  purpose? 

Gen.  Greene.  They  are  using  it  for  that. 

Mr.  DiFENDERFER.  Is  there  any  such  boulevard  on  the  American 
side? 

Gen.  Greene.  No ;  I  think  not. 

Mr.  DiFENDERFER.  Have  you  any  reason  to  give  why  that  proposi- 
tion should  not  be  made  for  the  American  side  ? 

Gen.  Greene.  It  is  the  difference  of  who  owns  the  land.  The 
Canadian  Province  owns  the  land  on  their  side. 

Mr.  DiFENDERFER.  You  kuow  that  this  proposition  has  been  sug- 
gested for  30  years  ? 

Gen.  Greene.  I  did  not  know  that. 

Mr.  DiFENDERFER.  I  bclieve  that  is  a  fact.  Now,  does  the  company 
make  a  profit  on  the  power  sold  to  the  hydroelectric  commission  ? 

Gen.  UREENE.  Well,  until  the  books  close  in  a  year  or  two,  I  would 
not  be  sure  about  it. 

Mr.  DiFENDERFER.  Well,  I  don't  like  to  be  side-stepped  on  that.  I 
want  a  different  answer. 

Gen.  Greene.  I  think  we  are  going  to  make  a  slight  profit,  but  I 
am  not  sure  of  it. 

Mr.  DiFENDERFER.  And  you  make  a  slight  profit  ? 

Gen.  Greene.  Nine  fort^. 

Ih.  DiFENDERFER.  That  is  for  the  necessaries? 

Gren.  Greene.  It  is  50  cents  tax  for  40,000  horsepower. 

Mr.  DiFENDERFER.  What  is  the  cost  of  the  transmission  of  power 
from  the  Canadian  side  to  the  American  side  ? 

Gen.  Greene.  It  depends  upon  the  distance.  You  mean  just  to 
the  boundary  line  or  to  Syracuse,  160  miles  away  ? 

Mr.  DiFENDERFER.  No;  just  to  the  boundary  line. 

Gen.  Greene.  The  cost  of  transforming  and  transmitting  to  the 
boundarv  line  is  something  like  $2 — between  two  and  two  and  a  half. 

Mr.  DiFENDERFER.  Now,  supposiug  your  company  to  have  come 
into  the  city  of  Buffalo  and  not  skirted  the  boundary  of  Buffalo  as 
has  been  stated  here,  at  what  price  could  you  have  furnished  electric 
power  to  the  people  of  Buffalo? 

Gren.  Greene.  We  are  furnishing  the  suburbs  at  twenty  to  twenty- 
four  dollars. 

Mr.  DiFENDERFER.  Some  years  ago  there  was  a  proposition  to  enter 
the  city  of  Buffalo — ^your  company  ? 

Gen.  Greene.  Yes,  sir. 

Mr.  DiFENDERFER.  What  were  the  circumstances  under  which  vou 
were  to  secure  that  franchise? 
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Gren.  Greene.  We  were  required  to  put  every  wire  under  ground. 

Mr.  DiFENDEBFER.  What  else? 

Gen.  Greene.  That  was  enough  to  bankrupt  us. 

Mr.  DiFENDERFER.  Did  you  not  require  that  you  be  permitted  to 
have  the  same  terms  granted  you  that  were  granted  to  the  original 
company} 

Gen.  Greene.  No,  sir;  there  was  no  use  of  coming  into  competi- 
tion with  them  unless  we  were  on  an  equal  basis. 

Mr.  DiFENDERFER.  But  you  came  in  later ;  so  that  there  was  a  vast 
improvement  in  the  production  of  electricity  thiit  would  have  given 
you  an  advantage? 

Gen.  Greene.  Not  very  great. 

Mr.  DiFENDERFER.  Is  it  uot  a  fact  that  you  did  not  care  to  compete 
with  the  Buffalo  neople? 

Gen.  Greene.  We  would  have  been  very  glad  to  compete  with  them 
on  equal  terms. 

Mr.  DiFENDERFER.  Could  thcv  compete  with  you  on  equal  terms  at 
Lockport  or  any  of  the  towns  skirting  the  city  of  Buffalo  ? 

Gen.  Greene.  I  do  not  see  why  they  have  not 

Mr.  DiFENDERFER.  WhjT  is  it  they  do  not? 

Gen.  Greene.  Because  it  does  not  pay. 

Mr.  DiFENDERFER.  Isu't  it  a  gentleman's  agreement? 

Gen.  Greene.  No,  sir;  absolutely  not. 

Mr.  DiFENDERFER.  Now,  in  the  start,  giving  your  testimony  here, 
you  placed  particular  stress  upon  the  scenic  proposition  here,  the  de- 
struction or  the  scenery  about  the  falls.  Do  you  know  whether  or 
not  at  any  time  that  proposition  was  created  and  the  point  raised 
by  the  companies  themselves  in  order  to  throw  dust  into  the  people's 
eyes?  Do  you  know  whether  or  not  you  had  a  newspaper  man  em- 
ployed to  agitate  that  question? 
'  (jen.  Greene.  I  did  not;  absolutely  did  not. 

Mr.  DiFENDERFER.  Now,  I  Understand  that  the  scenic  part  of  it  is 
but  an  incident  here ;  that  that  is  the  thing  that  you  people  are  trying 
to  place  uppermost  before  this  committee,  but  I  appreciate  this  iact : 
That  there  is  a  far  more  poteut  factor  back  of  this,  and  that  is,  that 
the  people  owning  these  rights  to-day  should  be  made  to  use  every 
part  of  the  electricity  that  they  can  use,  at  a  price  that  would  hie 
profitable  and  at  the  same  time  beneficial  to  the  community  which 
they  serve.  If  you  can  serve  Lockport  at  $16  it  seems  to  me  that  the 
companies  are  placing  an  extraordinary  burden  upon  the  people  in 
the  city  of  Buffalo. 

Gen.  Greene.  Outside  of  the  city  of  Buffalo  we  sell  at  from 
twenty  to  twenty-four  dollars,  depending  on  the  quantity. 

Mr.  DiFENDERFER.  What  do  you  get  in  jRochester? 

Gen.  Greene.  $25. 

Mr.  DiFENDERFER.  Are  you  in  any  way  associated  with  the 
Mackenzie-Mann  Co.? 

Gen.  Greene.  No,  sir. 

Mr.  DiFENDERFER.  Do  you  sell  them  any  power? 

Gen.  Greene.  No,  sir. 

Mr.  DiFENDERFER.    Do  you  buy  any? 

Gen.  Greene.  No,  sir. 

Mr.  DiFENDERFER.  Do  you  know  whether  or  not  the  General  Elec- 
tric Co.  buys  any  ? 
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Gen.  Greene.  I  know  nothing  at  all  about  the  General  Electric 
Co.'s  business. 

Mr.  Garner.  General,  let  us  get  back  to  the  two  original  proposi- 
tions. First,  is  there  any  objection  to  utilizing  the  4,400  feet ;  and. 
second,  is  there  any  reason  why  we  should  not  import  the  full  extent 
of  the  power  created  in  Canada  to  the  United  States  ? 

Gen.  Greene.  I  say  there  is  no  reason  why  you  should  not  take  the 
4,400  feet.  There  is  no  reason  why  you  should  not  import  the  full 
extent  of  the  power  created  in  Canada  fo  the  United  States. 

Mr.  Garner.  Is  there  any  reason  why  we  should  not  make  a  limit 
of  cost  on  both  sides? 

Gen.  Greene.  I  think  there  is  a  reason  why — because  you  have  not 
the  judicial  machineir  to  determine  what  the  price  should  be. 

The  Chairman.  With  whom,  in  your  opinion,  sliould  the  power  to 
fix  the  tolls  be  lodged — with  the  Secretary  of  War  or  the  New  York 
Public  Service  Commission  ? 

Gen  Greene.  With  the  Public  Service  Commission  of  the  State  of 
New  York,  which  has  given  entire  satisfaction  to  the  people  of  that 
State  for  more  than  five  years. 

The  Chairman.  I  agree  with  you  about  that. 

Mr.  Garner.  Would  there  be  any  objection;  and  if  so,  what  objec- 
tion, to  the  United  States  Government  having  a  commission  for  the 
purpose  of  regulating  the  prices  of  power  to  be  furnished  both  from 
the  American  Government  and  that  to  be  furnished  by  Canada  ? 

Gen.  Greene.  What  would  be  the  respective  limits  of  jurisdiction? 

Mr.  Garner.  The  United  States  would  absolutely  control  the  prices 
from  Niagara  Falls,  it  being  a  navigable  stream  and  a  boundary. 
What  is  the  objection  to  fixing  a  commission  ? 

Gen.  Greene.  The  only  objection  is  that  it  has  already  been  done 
by  the  State  of  New  York. 

A  Member.  Is  that  as  to  Canada  ? 

Gen.  Greene.  Yes,  sir.  Any  power  imported  from  Canada  can  not 
be  sold  except  subject  to  the  jurisdiction  of  the  Public  Service  Com- 
mission of  N^ew  York. 

The  Chairman.  In  that  connection.  General,  I  desire  to  say  that 
the  State  of  New  York,  through  the  attorney  general,  Mr.  Carmody. 
and  the  commissioners  of  public  service,  with  the  commissioners  or 
conservation,  will  be  represented  here  next  Tuesday. 

Mr.  Kendall.  General,  I  notice  in  your  statement  that  you  ap- 
pejir  on  behalf  of  both  the  New  York  corporation  and  the  Canadian  ? 

Gen.  Greene.  Yes,  sir. 

Mr.  Kendall.  Do  you  know  whether  there  is  any  community  of 
interest  to  the  extent  of  there  being  an  identity  of  stockholders)? 
Are  any  of  the  American  stockholders  interested  in  the  Canadian 
company  ? 

Gen.  Greene.  Some  of  the  stockholders  of  the  Canadian  corpora- 
tion are  stockholders  of  the  New  York  corporation,  but  in  the  aggre- 
gate they  are  a  minority  and  they  do  not  control  the  New  York  cor- 
poration. 

Mr.  Kendall.  But  would  not  their  interests  be  such  that  they 
would  not  desire  an  active  competition? 

Gen.  Greene.  There  could  not  be  any  competition;  one  is  a  dis- 
tributing company  in  New  York  and  the  other  is  a  power-hou^  com- 
pany in  Canada ;  one  sells  to  the  other. 
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Mr.  Kendalc.  You  said  you  did  not  think  it  would  be  proper  to 
have  any  competition  between  the  two  sides? 

Gen.  Greene.  No,  sir ;  I  did  not  say  that. 

Mr.  Kendall.  Yes;  but  I  asked  you  a  few  moments  ago  if  it  would 
not  be  a  beneficial  arrangement  to  have  a  competition,  and  I  under- 
stood jou  to  say  that  it  would  not  be  on  account  of  the  New  York 
commission  regulating  it? 

Gen.  Greene.  No,  sir ;  I  did  not  say  that. 

Mr.  Sharp.  Any  active  competition  with  the  American  side. 

Gen.  Greene.  1  do  not  think  you  will  ever  get  competition  in  the 
same  locality;  experience  has  shown  that  that  is  a  failure;  it -does  not 
produce  low  prices,  but  destroys  capital. 

Mr.  Sharp.  We  have  been  more  or  less  entertained  here  by  people 
representing  Detroit  interests  or  the  people  of  Detroit.  Tney  ear- 
nestly desire  this  importation  to  compete  with  the  higher  rates  in 
Detroit.  Now,  if  that  be  192  miles  away,  it  would  be  much  easier 
to  transmit  that  power  from  New  York.  In  other  words,. if  a  com- 
petition is  good  for  Detroit  and  other  places,  I  should  think  it  would 
be  just  as  good  for  New  York  and  the  other  side. 

Gen.  Greene.  I  do  know  that  the  people  in  New  York  are  entirely 
satined  with  the  public-service  commission.  I  do  know  that  there 
has  never  been  a  complaint  of  the  price  of  power  of  the  companies 
which  I  represent  for  six  years. 

Mr.  Garner.  As  I  understand  you,  General,  it  makes  no  difference 
how  many  companies  you  have,  if  the. commission  has  the  absolute 
power  to  fix  the  price  there  can  not  be  any  competition  ? 

Gen.  Greene.  That  is  the  theory  of  the  law. 

Mr.  Garner.  In  other  words,  the  commission  fixes  maximum  price? 

Gen.  Greene.  Yes,  sir ;  but  you  can  seU  at  much  less. 

Mr.  Garner.  Then  there  is  an  opportunity  for  competition  under 
the  commission  law  of  New  Yorki 

Gen.  Greene.  Oh,  yes;  but  another  feature  of  the  law  requires 
that  the  public-service  commission  shall  approve  the  issue  of  securi- 
ties, and  sometimes  they  have  declined  to  do  that  for  the  purpose  of 
making  two  electrical  distributing  companies. 

Mr.  Cooper.  Is  not  the  whole  idea  that  of  making  a  monopoly? 

Gen.  Greene.  A  regulated  monopoly.  That  is  what  railroads  are, 
and  that  is  what  electrical  companies  are,  and  the  idea  of  competition 
is  an  idea  of  the  past. 

Mr.  Difenderfer.  Is  it  true  or  not  that  the  Electrical  Develop- 
ment Co.  is  practically  owned  by  the  Mackenzie-Mann  interests? 

Gen.  Greene.  That  is  commonly  reported.    It  is  common  talk. 

Mr.  Flood.  Do  I  understand  you  to  say  there  has  been  no  com- 
plaint on  the  American  side  on  account  of  the  fact  that  power  is 
cheaper  on  the  Canadian  side? 

Gen.  Greene.  The  Niagara-Lockport  lines  extend  west  as  far  as 
Dimkirk,  and  no  complaint  has  been  made  to  us  that  the  rates  were 
unreasonable. 

Mr.  Flood.  People  on  this  side  are  satisfied  to  see  power  cheaper 
on  the  other  side? 

Gen.  Greene.  There  is  no  comparison.  Do  you  understand  how 
it  is  sold  on  the  Canadian  side?  It  is  sold  on  a  Government  bond 
Ijearing  4  per  cent  interest  and  sold  at  102^.    Now,  the  members  of 
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this  committee  claim  that  a  public-service  corporation  should  not  get 
a  return  of  its  capital. 

Mr.  Flood.  What  is  the  capital  of  the  original  company  ? 

Gen.  Gb££N£.  The  company  in  Canada? 
.  Air.  Difend£rfer.  The  Ontario  Power  Co. 

Gren.  Greene.  The  amount  of  outstanding — the  amount  invested 
i  n  the  property  is  $30,000,000. 

Mr.  Flood.  That  is  what  it  cost? 

Gen.  Greene.  Yes,  sir. 

Mr.  Flood.  What  is  the  cost  of  both  plants  ? 

Gen.  Greene.  The  New  York  corporation — about  eight  or  nine 
luillion  dollars. 

Mr.  Flood.  What  is  the  bond  issue? 

Gen.  Greene.  On  the  Canadian  side  it  is  about  ten  million,  but  on 
the  American  side  about  five  million. 

Mr.  Fixx)D.  What  is  the  capital  stock? 

Gen.  Greene.  The  capital  stock  on  the  Canadian  side  is  about 
$0,000,000  and  on  the  American  side  about  $4,000,000. 

Mr.  Flood.  What  dividends  do  they  pay? 

Gen.  Greene.  Neither  company  has  ever  paid  a  dividend. 

Mr.  Flood.  What  is  the  stock  selling  for  now  ? 

Gen.  Greene.  There  is  no  active  market  in  either  of  them.  The 
quotations  are  about  50. 

The  Chairman.  There  has  never  been  any  complaint  about  ex- 
tortionate prices  by  any  citizens  of  New  York  against  your  com- 
panies? 

Gen.  Greene.  No,  sir. 

Mr.  Flood.  What  did  you  say  the  stock  was  selling  for? 

Gen.  Greene.  Around  50. 

Mr.  Flood.  Have  you  laid  aside  any  surplus  fund  ? 

Gen.  Greene.  No,  sir;  the  compames  are  earning  something  more 
than  their  interest. 

A  Member.  You  turn  that  into  the  company  instead  of  paying  it 
out  in  dividends 

Mr.  Difenderfer.  What  was  the  original  capitalization? 

Gen.  Green.  That  is  the  original  capitalization. 

Mr.  Difenderfer.  Thirteen  millions? 

Gren.  Greene.  Yes,  sir;  but  it  has  been  increased  from  year  to  year. 

Mr.  Difenderfer.  How  much  was  paid  into  the  company  or- 
iginally, in  cash  ?  There  are  two  kinds  of  water,  you  know — one  goes 
over  Niagara  Falls  and  the  other  goes  into  stock. 

Gen.  Greene.  Why,  the  equity  over  and  above  the  bonds  is  about 
three  or  four  million  dollars  on  the  Canada  side  and  about  as  much 
on  the  American  side. 

Mr.  Difenderfer.  Now,  as  a  business  man  you  would  know  who 
your  competitors  were,  would  you  not? 

Gen.  Greene.  I  should  think  so. 

Mr.  Difenderfer.  Well,  are  the  Mackenzie-Mann  interests  involved 
in  the  Ontario  Power  Co.  ? 

Gen.  Greene.  No,  sir. 

Mr.  Difenderfer.  In  no  way? 

Gen.  Greene.  No,  sir. 

Mr.  Difenderfer.  Are  there  stockholders? 

Gen.  Greene.  They  are  not 
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Mr.  DiFEKDERFER.  I  simply  ask  that  because  it  might  explain  away 
why  the  Electrical  Development  Co.  does  not  ship  or  transmit  power 
to  this  company. 

Gen.  Gbeene.  I  think  they  do  not.  I  answer  you  absolutely  that 
they  are  not  interested  to  a  dollar  in  our  company,  and  there  is  no 
arrangement  with  them  that  they  shall  brin^  power  to  this  company. 

Mr.  DiFENDERFER.  Why  is  it  that  the  Macsenzie-Mann  interests  do 
not  bring  their  electricity  to  this  company? 

Gen.  &REENE.  Because  it  costs  an  enormous  amount  of  money  to 
build  transmission  lines  and  because  we  have  not  paid  dividends  for 
six  years  they  probably  think  it  does  not  pay. 

Mr.  Cooper.  Is  there  not  a  very  rapid  industrial  development  going 
on  in  Canada? 

Gen.  Greene.  Yes,  sir. 

Mr.  Cooper.  And  is  it  not  very  probable  that  Canada  will  get  all 
of  this? 

Gen.  Greene.  Yes,  sir. 

A  Member.  General,  do  you  believe  that  this  additional  transmis- 
sion into  this  country  will  materially  diminish  the  price? 

Gen.  Greene.  No,  sir. 

A  Member.  There  would  be  no  benefit  in  anybody  taking  the 
power? 

Gen.  Greene.  No  ;  because  the  price  at  which  the  power  is  sold  is 
very  much  less  than  the  price  of  steam  power,  and  that  allows  the 
trolley  lines  to  extend  their  tracks  to  points  they  could  not  otherwise 
reach. 

Mr.  Flood.  What  is  the  difference  in  price  between  steam  power 
and  electric  power? 

Gen.  Greene.  Steam  power  comes  somewhere  between  forty  and 
fifty  dollars  per  horsepower,  and  yet  we  sell  in  the  vicinity  of  the 
power  plant  at  twelve  fifty.  At  Lockport  we  sell  at  sixteen;  and  at 
Syracuse  we  sell  at  thirty. 

Mr.  DiFENDERFER.  How  much  at  Rochester? 

Gen.  Greene.  Twenty-five.  In  any  event,  we  are  a  quarter  or  a 
third  below  the  price  of  steam  power. 

Mr.  DiFENDERFER.  How  do  you  account  for  your  ability  to  sell  it 
ill  Rochester  for  25  when  the  charge  in  Buffalois  29? 

Gen.  Greene.  I  can  not  give  you  any  answer  in  regard  to  the 
prices  in  Buffalo,  because  I  do  not  know  their  business. 

Mr.  DiFENDERFER.  Now,  whcu  this  treatv  was  framed  between 
this  country  and  Canada — you  and  I  are  both  laymen  on  this  propo- 
sition; I  am  not  a  lawyer  and  you  are  not  a  lawyer — who  was  it  that 
suggested  the  36,000  cubic  feet  per  second  in  Canada  and  the  20,000 
for  the  American  side? 

Gen.  Greene.  As  I  understand  that,  it  was  made  by  the  Interna- 
tional Waterways  Commission  at  the  request  of  the  Secretary  of 
State,  who  was  negotiating  the  treaty. 

Mr.  DiFENDERFER.  Do  you  know  whether  or  not  any  suggestions 
came  from  these  power  companies? 

Gen.  Greene.  Some  were  made,  but  they  were  not  considered. 
They  were  informed  by  the  Secretary  of  State  that  he  would  get  his 
own  information  from  the  Government  authorities. 

Mr.  Flood.  Did  not  the  suggestion  rather  come  from  Canada? 
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Gren.  Greene.  Well,  I  have  never  seen  the  minutes  of  the  meetings* 
between  Mr.  Bryce  and  Mr.  Root. 

Mr.  Garner.  General,  do  I  understand  you  correctly  when  you 
say  that  these  36,000  cubic  feet  were  awarded  to  Canada  and  20,000 
to*  the  United  States  at  the  suggestion  of  the  International  Water- 
ways Commission? 

Gen.  Greene.  In  response  to  the  request  of  the  Secretary  of  State 
for  information. 

Mr.  Difenderfer.  Who  gave  that  information? 

Mr.  Garneb.  The  engineering  board. 

Gen.  Greene.  The  International  Waterways  Commission  of  that 
time.  You  will  find  reports  in  the  back  history  of  this  matter  in  the 
investigation  of  1906. 

A  Mekber.  March  19,  1906. 

(Jen.  Gr^ne.  You  will  see  that  figures  up.  March  19, 1906,  Inter- 
national Waterways  Commission,  and  here  is  their  signed  recom- 
mendation. 

Mr.  Sharp.  General,  are  you  familiar  with  the  reasons  why  this 
discrimination  was  made? 

Gen.  Greene.  I  understand  that  the  reason  why  the  United  States 
was  allotted  20,000  feet  is  that  about  90  per  cent  of  the  Falls  is  on 
Canadian  territory. 

Mr.  Sharp.  That  is  what  I  thought. 

Gen.  Greene.  The  boundary  line  is  not  in  the  center  of  the  stream, 
but  runs  throujgh  the  thin  water  near  Goat  Island,  and  the  report  of 
the  engineers  is  that  only  5  per  cent  goes  over  the  American  Falls 
and  perhaps  2  or  3  per  cent  over  the  American  side  of  the  Canadian 
Falls ;  so  tnat  less  than  10  per  cent  of  the  water  of  Niagara  Falls  is 
on  the  territory  of  the  United  States. 

Mr.  Kendall.  Where  do  you  say  that  boundary  line  is  ? 

Gren.  Greene.  At  Terrapin  Point. 

Mr.  Sharp.  Another  reason  I  heard  is  that  the  supposed  loss  of 
the  drainage  canal  at  Chicago 

Gen.  Greene.  Oh,  that  always  appears;  10,000  feet  at  Chicago. 

Mr.  Sharp.  Are  you  acquainted  with  the  operations  of  the  She- 
winnegan  Power  Co.? 

Gen.  Greene.  I  visited  it  once. 

Mr.  Sharp.  Do  you  know  what  rate  they  are  getting  for  their 
power? 

Gen.  Greene.  No  ;  I  do  not. 

Mr.  Difenderfer.  General,  the  Ontario  Power  Co.  is  a  corpora- 
tion ? 

Gen.  Greene.  Yes,  sir. 

Mr.  Difenderfer.  And  it  is  a  power-distributing  company  ? 

Gen.  Greene.  Yes,  sir. 

Mr.  Difenderfer.  And  you  are  the  vice  president  ? 

Gren.  Greene.  Yes,  sir. 

Mr.  Difenderfer.  So  that  your  association  with  the  Ontario  Power 
Co.  would  be  very  intimate? 

Gen.  Greene.  Yes,  sir. 

Mr.  Difenderfer.  Now,  the  Niagara,  Lockport  &  Ontario  Power 
Co.  is  the  company  that  distributes  the  power  created  by  the  Ontario 
Power  Co.  t 
Gen.  Gbbbjib.  Yes,  sir. 
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Mr.  DiTENDERfER.  It  is  the  distributing  company? 

Gen.  Greene.  Yes,  sir. 

Mr.  DiFENDERFER.  And  you  take  this  product  at  the  center  of  the 
river  ? 

Gen.  Greene.  Yes,  sir. 

Mr.  DiFENDERFER.  Then,  you  must  have  information  as  to  what  it 
costs  to  deliver  it  to  the  center  of  the  Niagara  River? 

Gen.  Greene.  I  have  previously  answered  that  question. 

Mr.  DiFENDERFER.  And  you  say  that  the  MacKenzie-Mann  Co., 
which  is  the  Electrical  Development  Co.,  could  not  afford  to  bring 
it  into  the  United  States  ? 

Gen.  Greene.  I  have  made  that  statement. 

Mr.  DiFENDERFER.  How  do  you  dovetail  the  two — that  you  can 
afford  as  a  member  of  these  companies  to  bring  this  power  to  this  side 
and  distribute  it  to  [Rochester,  and  so  on,  and  yet  you  say  the  Mac- 
Kenzie-Mann Co.  can  not  bring  it  here  to  Buffalo? 

Gen.  Greene.  I  did  not  saj  anything  about  Buffalo.  Of  course, 
if  there  are  any  representatives  of  the  MacKenzie-Mann  interests 
here  they  can  speak  better  than  I  can,  but  if  they  are  not,  I  would 
say  that  I  would  not  ask  capitalists  to  put  seven  or  eight  million 
dollars  into  a  second  transmission  company  to  use  their  power  in 
New  York,  because  it  would  not  produce  any  return. 

Mr.  DiFENDERFER.  Now,  then,  it  would  be  practically  impossible  to 
expect  that  company  to  deliver  any  electricity  in  Detroit  under  those 
circumstances,  would  it  not? 

Gten.  Greene.  The  MacKenzie-Mann  Co.? 

Mr.  DiFENDERFER.    YcS. 

Gen.  Greene.  I  dont  understand 

Mr.  DiFENDERFER.  I  am  just  taking  a  hypothesis. 

Gen.  Greene.  I  should  not  expect  to  make  any  money  by  going  to 
Detroit. 

Mr.  DiFENDERFER.  And  you  rather  an  acute  business  man;  you 
have  the  reputation  of  being  a  rather  acute  business  man  ? 

Gen.  Greene.  Yes,  sir..    [laughter.] 

Mr.  DiFENDERFER.  Now,  the  MacKenzie-Mann  Co.  is 

Gen.  Greene.  They  are  rather  acute,  too. 

Mr.  DiFENDERFER.  If  they  are  not  able  to  do  it,  it  is  quite  evident 
that  no  other  company  will  ever,  within  our  lifetime,  supply  Detroit, 
or  even  Windsor? 

Gen.  Greene.  Now,  when  you  talk  about  your  lifetime,  I  dont 
know  your  expectation  of  life 

Mr.  DiFENDERFER.  About  three  or  four  years.    [Laughter.] 

Gen.  Greene.  But  what  is  possible  in  electricity  in  16  years  that 
no  man  can  say.  It  was  about  15  years  ago  that  they  said  we  could 
not  take  the  power  to  Buffalo;  now  we  run  cars  by  it  in  Oswego. 

Mr.  DiFENDERFER.  What  do  you  sell  it  for  in  Oswego? 

Gen.  Greene.  The  Syracuse  lines  run  from  Syracuse  to  Oswego. 
Detroit  is  about  225  miles  awaj.  Before  the  hydroelectric-power 
commission  was  formed  we  considered  the  idea  of  going  to  Detroit, 
but  we  could  not  agree  with  the  people  of  Detroit  on  the  price;  we 
could  not  see,  from  the  price  they  were  willing  to  pay,  that  it  would 
be  a  successful  commercial  venture.  Now,  the  hydroelectric  commis- 
sion distributing  at  cost  is  another  proposition.  They  have  figured 
the  distance  to  Buffalo  to  be  225  miles.    Now,  I  don't  want  to  take 
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up  the  time  of  this  committee,  but  this  matter  of  transmission  de- 
pends on  the  transmission  of  voltage;  and  voltage,  in  electricity,  is 
practically  synonymous  with  pressure. 

Now,  when  the  Niagara  Falls  Go.  took  their  power  to  Buffalo 
some  10  or  12  years  ago  the  highest  voltage  they  could  get  was 
11,000;  that  was  in  1896,  16  years  ago.  I  think  there  was  a  great 
deal  of  doubt  whether  it  was  going  to  be  a  success,  and  it  was  a 
success.  We  came  along  in  1906  and  we  went  to  60,000.  The  hydro- 
electric power  commission  is  using  110,000.  Now,  as  I  understand 
it,  the  distance  you  can  take  it  is  approximately  proportionate  to 
the  pressure,  and  that  depends  upon  getting  an  insulator  which  will 
hold  the  current. 

Mr.  FiooD.  With  110,000,  how  far  can  you  carry  the  current? 

Gen.  Greene.  I  should  say  200  miles,  or  even  more,  but  there  is 
a  loss,  and  the  steam  plants  are  every  year  improving  in  efficiency. 

Mr.  Cooper.  General,  do  you  know  anything  about  the  develop- 
ment of  crude  oil — that  there  are  a  great  many  manufacturers  who 
claim  to-day  that  they  can  make  power  cheaper  than  you  can 
seUit? 

Gen.  Greene.  Yes;  I  know  they  claim  it,  but  at  what  price? 

Mr.  Cooper.  That  is,  the  price  which  you  sell  it  at.  We  claim 
that  we  can  make  power  with  our  oil  engines  cheaper  than  we  could 
buy  it  from  you  if  you  were  located  in  Buffalo. 

Gen.  Greene.  I  don't  doubt  that,  because  there  has  been  a  very 
remarkable  development  in  crude-oil  engines. 

Mr.  DiFENDERFER.  Now,  at  a  distance  far  remote  from  your  plant. 
I  would  state  that  at  the  Pardee  mine  they  have  an  immense  amount 
of  power  that  can  be  used  (and  I  am  not  informed  that  thev  are 
unable  to  supply  it)  a  great  deal  more  cheaply  than  the  people  are 
selling  it  to-day. 

Gen.  Greene.  I  understand  that  a  Iiydroelectric  plant  is  being 
constructed  at  Scranton 

Mr.  DiFENDERFER.  This  is  the  Pardee-Areo  plant  that  I  am  talk- 
ing about,  and  they  claim  that  for  the  next  50  years  they  can  supply 
electricity  without  any  perceptible  decrease. 

Gen.  Greene.  New  York  is  not  blessed  with  culm  banks. 

Mr.  DiFENDERFER.  No;  but  I  say  they  are  getting  their  culm  as 
cheap  asyou  are  getting  your  water. 

Gen.  GrREE2^.  Yes. 

A  Meiiber.  Is  there  any  other  company  that  transmits  power 
into  this  country  except  your  company  ? 

Gen.  Greene.  Not  beyond  Buffalo. 

A  Meiiber.  The  Electrical  Development  Co.  is  not  a  transmission 
company? 

Gen.  Greene.  They  have  no  transmission  lines  in  the  United 
States. 

Mr.  (tarner.  If  Congress,  acting  for  the  United  States,  should 
decide  that  to  use  the  4,400  feet  additional  would  not  affect  the 
scenic  beauty  of  the  Falls,  and  that  it  was  advisable  to  permit 
Canada  to  import  power  into  the  United  States,  would  not  the 
whole  question  be  solved  as  to  the  construction  of  the  works  and  the 
charges,  if  we  dhiould  provide  that  everything  should  be  done  under 
the  Secretary  of  War? 
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Gen.  Greene.  What  are  the  limits  of  his  supervision  ? 

Mr.  Garneb.  Limits  as  to  the  conditions  precedent  and  the  estab- 
lishment of  plants  in  the  United  States  and  the  prices  to  be  charged 
for  the  power  imported. 

Gen.  (treene.  I  do  not  know  about  the  machinery. 

Mr.  Garner.  Well,  Congress  could  furnish  him  with  machinery, 
and  it  is  supposed  that  the  engineering  department  is  the  best  body 
to  determine  the  cost  of  production. 

Gen.  Greene.  I  was  an  officer  of  engineers  for  20  years;  I  would 
not  dispute  that  statement. 

Mr.  Garner.  Yes ;  but  I  am  saying  that  the  Engineer  Depart- 
ment is  the  best  organization  to  determine  the  price. 

Gen.  Greene.  I  do  not  think  that  the  cost  or  price  is  a  matter  that 
bas  often  come  to  them  as  engineers.  As  to  the  commercial  questions 
as  to  what  returns  are  fair  on  an  investment  of  capital,  I  do  not  think 
they  are  experts. 

Mr.  Cooper.  General,  in  answer  to  a*  question  I  asked  you,  yon 
gave  as  ^our  answer,  did  vou  not,  that  the  up-State  public  utilities 
commission  would  claim  that  it  would  be  an  infringement  of  their 
rights  in  New  York  if  Congress  undertook  to  fix  the  rates? 

Gen.  Greene.  Well,  I  would  say  that  there  would  be  two  bodies 
with  the  same  powers ;  but  what  action  the  State  of  New  York  would 
take  under  those  circumstances  it  is  not  for  me  to  say.  I  say  that 
here  is  a  commission  that  for  five  years  has  done  that  work  and  done 
it  very  satisfactorily.  Now.  if  you  create  a  United  States  agency 
to  do  that  work  you  have  two  l)odies  doing  the  same  thing  in  the 
State  of  New  York. 

Mr.  Cooper.  You  agree  to  what  seems  to  be  Mr.  Gamer's  idea 
(and  it  is  mine,  too)  that  Congress  should  delegate  to  the  Engineer 
Department  the  means  by  which  this  power  is  to  be  diverted?  That 
is,  that  they  should  get  the  maximum  results? 

Gen.  Greene.  Yes,  sir;  there  is  no  one  who  can  determine  better 
than  they  how  the  works  should  be  constructed. 

Mr.  DiFENDERFSi.  Then  they  have  the  power  to  discriminate  in 
the  prices — the  New  York  Public  Service  Commission?  Have  they 
the  right  to  discriminate  as  between  localities? 

Gen.  Greene.  They  have  the  right  to  discriminate  between  locali- 
ties, certainly.  The  price  is  not  the  same  between  10  miles  away  and 
200  miles  away. 

Mr.  DiFBNDEREER.  Then  do  you  not  think  they  have  discriminated 
in  the  prices  charged  at  Buffalo  and  at  Lockport? 

Gen.  Greene.  They  have  never  investigated  it,  but  they  are  going 
to  do  it  now. 

Mr.  DiFENDBRFER.  Here  you  have  something  like  sixty  or  sixty  two 
million  dollars  of  invested  capital.  The  law  says  that  if  100  people 
think  the  prices  are  unreasonable  the  commission  shall  investigate  and 
determine  the  fact.    That  acts  something  like  the  recall,  does  it  not? 

Gen.  Greene.  Yes,  sir.     [Laughter.] 

I  say  I  do  not*  think  you  can  ask  that  one  man  should  have  the 
power  to  say  anything  involving  such  large  interests 

Mr.  DiFENDiatFER.  One  man  should  have  that  power.  One  man 
should  be  permitted  to  set  a  precedent  for  the  rest  m  a  decision  from 
that  board. 
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Gen.  Greene.  You  will  have  to  fight  that  out  with  the  Legislature 
of  New  York. 

Mr.  DiFFBNDERFER.  My  Contention  is  that  the  public-service  com- 
mission of  New  York  is  not  doing  its  duty  to  the  city  of  Buffalo. 

Gren.  Gbeene.  I  have  never  heard  any  complaint  from  the  people 
of  New  York.  The  people  that  you  are  desirmg  to  protect  are  per- 
fectly satisfied. 

Mr.  Ejbndall.  The  rates  in  Buffalo  are  perfectly  uniform  with  the 
rates  in  New  York,  and  if  one  man  has  a  grievance  his  neighbors 
oucrht  to  have  it  also. 

Gen.  Gbeene.  There  would  be  a  hundred. 

Mr.  Kendall.  I  think  it  is  not  unreasonable  at  all  that  a  hundred 
should  be  required  to  join. 

Gren.  Greene.  In  half  a  million  people? 

Mr.  Difendesfer.  Yes;  but  if  tnat  single  complaint  is  brought, 
that  complaint  is  public,  and  I  contend  that  in  the  city  of  Buffalo 
the  par^  making  tnat  complaint  has  been  penalized  by  the  company. 

G€n.  Greene.  Mr.  Difenderf er,  if  you  are  dissati^ed  with  the  price 
of  a  railroad  ticket  from  here  to  Philadelphia,  do  you  claim  that  you 
have  the  rig[ht  to  demand  of  the  Interstate  Commerce  Commission 
that  that  price  shall  be  reduced  ? 

Mr.  Difendbrfer.  If  the  railroad  company  is  breaking  the  law,  I 
have  that  right. 

G«n.  Greene.  But  we  are  not  breaking  the  law.  We  are  comply- 
ing with  the  law. 

A  Member.  The  difference  is  this :  Any  single  citizen  can  complain 
about  a  discrimination,  but  he  can  not  get  the  general  schedule  rates 
changed  under  the  law  of  the  city. 

The  Chairmak.  General,  in  order  to  simplify  the  matter  as  much 
as  possible,  let  me  ask  jrou  a  few  questions. 

We  have  a  treaty  with  Great  Britain,  and  under  article  5  of  that 
treaty  Canada  has  the  right  to  divert  36,000  cubic  feet  of  water  per 
second  and  the  United  States  has  the  right  to  divert  20,000  cubic 
feet  of  water  per  second  for  power  purposes.  If  there  is  no  legisla- 
tion in  this  matter  the  treaty  is  self-acting,  is  it  not? 

Gren.  Greene.  Yes,  sir. 

The  Chairman.  Ajid  the  United  States  could  then  take  the  20,000 
feet  for  power  purposes  and  Canada  could  take  36,000  feet  per  sec- 
ond for  power  purposes  ? 

Gten.  Greene.  Yes.  As  to  the  transmission  of  power  from  Canada, 
there  is  no  reason  why  you  should  legislate.  Prior  to  the  29th  day  of 
June,  1906,  it  was  perfectly  lawful  to  do  what  we  were  then  doing — 
bringing  power  from  Canada  to  the  United  States ;  on  the  30th  day  of 
June,  1906,  it  waa  a  crime  to  bring  power  into  the  United  States  from 
Canada  unless  we  had  the  written  permit  of  the  Secretary  of  War. 

Mr.  Kendall.  Under  the  Burton  Act 

Gen,  Greene.  Under  the  Burton  Act  what  was  lawful  on  the  20th 
of  June  was  a  crime  punishable  by  fine  and  imprisonment  on  the  30th 
day  of  June,  and  that  was  the  object  of  this  legislation.  Therefore 
I  answer  your  question  as  to  the  transmission  of  power  from  Can- 
ada— ^there  is  no  reason  for  you  to  legislate  at  all. 

The  Chairman.  The  Burton  law  expires  on  the  1st  of  March  of 
this  year? 

Gen.  Greene.  Yes,  sir. 
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The  Chairman.  The  treaty  is  the  supreme  law  of  the  land.  There 
being  no  legislation,  the  people  of  the  United  States  can  take  the 
20,000  cubic  feet  per  second  and  Canada  can  take  36,000  cubic  feet 
per  second,  and  the  power  can  come  in  from  Canada. 

Gen.  Greene.  As  to  the  transmission,  you  should  not  legislate.  As 
to  the  diversion  of  water,  I  think  you  will  have  to  legislate  as  to  who 
shall  have  this  4,400  feet;  to  whom  it  shall  go  and  how.  I  supposed 
when  I  read  that  treaty  that  it  was  a  matter  the  commission  should 
decide.  I  understend  now  that  the  commission  can  not  do  any- 
thing with  it  The  War  Department  can  not  do  anything  with  it. 
Apparently  it  is  necessary  to  legislate  as  to  who  shall  get  this  4,400 
feet. 

Mr.  Sharp.  General,  what  proportion  is  that  to  the  whole  water 
that  goes  over  the  Falls — all  the  water? 

Gen.  Greene.  The  average  flow,  as  certified  by  the  United  Stetes 
engineers,  is  211,000  feet  per  second.  The  permissible  diversion  is 
about  66,000. 

Mr.  Sharp.  I  imagined  that  the  flow  was  a  great  deal  more  than 
that. 

Gen.  Greene.  How  many  tons  do  you  think  that  will  be  an  hour? 
Two  and  a  half  million  tons  an  hour. 

Mr.  Sharp.  It  seems  to  me  that  there  is  something  in  the  claim  that 
to  diminish  the  flow  would  destroy  to  a  certain  extent  the  scenic 
beauty.    It  is  large  enough  to  make  us  go  with  caution. 

Mr.  Kendall.  It  is  a  little  more  than  one- fourth. 

Gen.  Greene.  That  question  was  asked  me  in  the  last  hearing,  six 
years  ago:  What  proportion  of  the  water  could  be  diverted  without 
inter fenng  perceptibly  with  the  flow  of  the  Falls!  I  answered: 
"About  40  per  cent."  I  adhere  to  that  opinion,  and  I  have  watched 
the  Falls  very  carefully  ever  since.  That  would  be  80,000  cubic  feet 
instead  of  66,000  feet.  There  are  a  great  many  other  people  who  are 
very  familiar  with  the  Falls  who  have  the  same  opinion  that  I  have — 
'  that  the  effect  would  not  be  noticeable  until  you  get  to  40  per  cent. 
Under  Mr.  Burton's  law  the  160,000  horsepower  that  he  allows  to 
come  in  would  be  somewhere  between  14  and  15  per  cent 

Mr.  Sharp.  About  half. 

Gen.  Greene.  A  little  over  half. 

The  Chairman.  Now,  General,  to  proceed,  with  whom  do  you 
think  the  power  should  be  lodged  regarding  this  additional  4,400 
cubic  feet  of  water  ? 

Gen.  Greene.  I  think  with  the  War  Department,  through  the  co- 
operation of  the  State  of  New  York. 

Mr.  Difenderfer.  Now,  to  whom  shall  it  be  given  ? 

Gen.  Greene.  I  should  say  to  that  company  which  will  satisfy  tlie 
War  Department  that  it  will  give  the  most  power. 

Mr.  Difenderfer.  The  Alexander  bill  provided  that  it  would  give 
it  to  two  companies.  I  want  to  know  whether,  in  your  judgment, 
that  would  be  just  ? 

Gen.  Greene.  The  Alexander  bill  followed  Burton's  bill  in  naming 
certain  companies,  but  that  bill  is  dead. 

Mr.  Difenderfer.  I  understand ;  but  would  it  be  fair  to  give  that 
to  both  companies? 

Mr.  EIendalxi.  That  is  an  ethical  question;  on  that  one  man's  judg- 
ment would  be  just  as  good  as  another's. 
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The  Ghairmak.  General,  I  understand  you  to  say  that  the  ri^ht 
to  grant  the  permit  for  the  additional  power  should  be  lodged  with 
the  Secretary  of  War,  and  the  right  to  say  who  shall  have  it  and  fix 
the  charges  should  be  lodged  with  the  public-service  commission  of 
New  YoK. 

Gen.  Greene.  Yes,  sir. 

The  Chatbkan.  Tnat  is  all  the  legislation  required,  in  your  judg- 
ment! 

Gen.  Greene.  Yes,  sir. 

The  Chairman.  Then  the  people' of  the  United  States  could  buy 
power  either  from  the  American  companies  or  from  the  Canadian 
companies? 

Gen.  Greene.  Yes,  sir. 

Mr.  Ltware.  General,  do  you  know  how  many  visitors  are  at  the 
Falls  in  a  year! 

Gen.  Gbeene.  Our  record  book  shows  about  6,000.  I  do  not  know 
precisely  about  the  other  companies,  but  I  think  they  are  fully  as 
large;  and  they  go  through  the  works.  That,  however,  is  not  the 
total  number  of  people  who  go  to  the  Falls. 

Mr.  Legare.  But  how  many  people  have  the  pleasure  of  seeing  the 
Falls? 

Gen.  Gbeene.  I  was  just  asking  if  the  president  of  the  Gk>rge 
Railroad  was  here ;  but  I  think  about  150,000. 

A  Voice.  A  million  and  a  half. 

Gen.  Greene.  Well,  I  should  not  like  to  say. 

Mr.  Lagare.  About  a  million  and  a  half? 

Gen.  Greene.  Yes. 

Mr.  LiEOARE.  About  how  many  people  are  benefited  by  the  use  of 
this  power?    How  many  people  are  supplied  with  light? 

Gen.  Greene.  About  2,500,000,  and  in  Ontario  about  1,000,000. 

Mr.  Legare.  About  8,500,000? 

(Jen.  Greene.  Yes,  sir. 

Mr.  Sharp.  I  don't  know  whether  it  was  debated  in  the  Senate, 
but  some  years  ago  a  prominent  member  of  that  body  took  up  seri- 
ously the  question  of  putting  a  dam  above  the  Falls;  and  on  account 
of  the  deepening  of  the  canal  there  is  a  j^eat  agitation  now  to  make 
the  Chicago  Canal  navigable.  What  effect  might  come  on  account 
of  this  legislation?  If  the  whole  amount  was  diverted  and  in  suc- 
ceeding years  there  should  be  a  decline  in  lake  levels  and  this  agita- 
tion should  increase  for  diverting  a  larger  amount,  what  woidd  be 
the  effect  upon  the  flow  from  the  Falls? 

Gen.  Greene.  The  dam  you  speak  of  is  now  being  considered  by 
the  International  Waterways  Commission,  under  the  convention  of 
1902.  They  say  they  expect  to  arrive  at  their  conclusion  in  about 
a  year  or  less^  and  pending  that  report  I  do  not  feel  qualified  to  say 
anything.  You  understand  that  the  wind  varies  the  lake  levels  to 
the  extent  of  14  feet. 

Mr.  Sharp.  There  is  only  about  14  feet  difference  clear  around  to 
Lake  Erie. 

Gen.  Greene.  This  14  feet  is  at  the  Buffalo  end,  due  to  the  east 
wind  backing  it  up  and  the  west  wind  blowing  it  down. 

Mr.  Sharp.  Acts  a  good  deal  like  the  wind  blowing  over  the  lime 
kilns  at  Detroit. 
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Gen.  Greene.  That  is  all.  However,  before  closing  I  put  <m  the 
desk  these  photographs.  The  earliest  one  is  1804.  1  would  like  to 
call  the  attention  of  the  members  of  the  committee  to  this.  These 
are  photographs  of  1890  to  1900.  I  think,  Mr.  Cooper,  in  looking  at 
the  photographs  of  1911,  thought  that  that  lack  of  water  on  Terra- 
pin JPoint  was  due  to  the  power  companies. 

Mr.  Cooper.  General,  sometimes  I  don't  know  what  to  think  about 
those  photographs. 

STATEME27T  BY  FbaMCIS  V.  GrEENE  ON  BEHALF  OF  NIAGARA,  LOOKPOBT  ft  OnTABIO 

Power  Co.,  a  New  York  Corporation,  and  Ontario  Power  CJo.  of  Niagara 
Falls,  a  Canadian  Corporation. 

Mr.  Chairman,  the  treaty  between  the  United  States  and  Great  Britain  in 
regard  to  the  boundary  waters  of  the  United  States  and  Canada  was  negotiated 
by  Mr.  Root,  then  Secretary  of  State,  on  behalf  of  the  United  States,  and  by 
Mr.  Bryce,  British  ambassador,  on  the  part  of  Great  Britain ;  it  was  signed  by 
them  on  January  11,  1909;  the  Senate  of  the  United  States  gave  its  consent* 
under  certain  conditions,  to  its  ratification  by  resolution  dated  March  3,  1909. 
The  conditions  imposed  by  the  Senate  delayed  the  ratification  by  Great  Britain 
for  a  year,  but  it  was  ratified  by  Great  Britain  on  March  31,  1910;  by  the 
President  on  the  following  day,  April  1,  1910;  the  ratifications  were  exchanged 
at  Washington  on  May  5,  1910,  and  the  treaty  was  proclaimed  by  the  President 
on  May  10,  1910. 

The  fifth  article  of  said  treaty  relates  to  the  diversion  of  the  waters  of  the 
Niagara  River  above  the  Falls,  and  is  in  the  following  language: 

"The  High  Contracting  Parties  agree  that  It  is  expedient  to  limit  the  diver- 
sion of  waters  from  the  Niagara  River  so  that  the  level  of  Lake  Erie  and  the 
flow  of  the  stream  shall  not  be  appreciably  affected.  It  Is  the  desire  of  both 
Parties  to  accomplish  this  object  with  the  least  possible  injury  to  investments 
which  have  already  been  made  in  the  construction  of  power  plants  on  the 
United  States  side  of  the  river  imder  grants  of  authority  from  the  State  of 
New  York,  and  on  the  Canadian  side  of  the  river  under  licenses  authorised 
by  the  Dominion  of  Canada  and  the  Province  of  Ontario. 

"  So  long  as  this  treaty  shall  remain  in  force,  no  diversion  of  the  watet*8  of 
the  Niagara  River  above  the  Falls  from  the  natural  course  and  streato  thereof 
shall  be  permitted  except  for  the  purposes  and  to  the  extent  hereinafter 
provided. 

"  The  United  States  may  authorize  and  permit  the  diversion  within  the  State 
of  New  York  of  the  waters  of  said  river  above  the  Falls  of  Niagara,  for  power 
purposes,  not  exceeding  in  the  aggregate  a  daily  diversion  at  the  rate  of 
twenty  thousand  cubic  feet  of  water  per  second. 

"The  United  Kingdom,  by  the  Dominion  of  Canada,  or  the  Province  of 
Ontario,  may  authorize  and  permit  the  diversion  within  the  Province  of  On- 
tario of  the  waters  of  said  river  above  the  Falls  of  Niagara,  fbr  power  pur- 
poses, not  exceeding  in  the  aggregate  a  daily  diversion  at  the  rate  of  thlrty^atx 
thousand  cubic  feet  of  water  per  second. 

"The  prohibitions  of  this  article  shall  uot  apply  tx>  the  diversion  of  water 
for  sanitary  or  domestic  purposes  or  for  the  service  of  canals  for  the  purposes 
of  navigation." 

Two  bills  are  now  pending  in  the  House  of  Repreaentatiyea,  to  wit  H.  R. 
6746,  introduced  by  Mr.  Smith,  of  Buffalo,  and  H.  R.  IBH,  Introduced  by  Mr. 
Simmons,  of  Niagara  Falls,  the  title  of  both  bills  being  identical,  namely, 
"  To  give  effect  to  the  fifth  article  of  the  treaty  between  the  United  States  and 
Great  Britain  signed  January  11, 1909."  I  understood  It  is  the  purpose  of  your 
committee  to  prepare  legislation  which  shall  be  definite,  final,  and  complete 
for  the  purpose  of  giving  tf ect  to  Article  V  of  the  treaty,  and  that  id  prepar- 
ing this  legislation  you  will  consider  and  reach  a  conclusion  on  the  following 
questions : 

(a)  Is  any  legislation  needed,  or  is  the  treaty  self -acting? 

(&)  If  legislation  is  needed,  shall  such  legislation  permit  the  diversion  on 
the  American  aide  of  all  the  water  permitted  by  the  treaty,  6r  shall  it  restrict 
the  diversion  on  the  American  side  to  the  amount  now  diverted  or  to  some 
other  amount  less  than  that  permitted  by  the  treaty? 
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• 

(c)  If  the  amount  authorized  by  the  treaty  to  be  diverted  on  the  American  side, 
which  is  4,400  cubic  feet  per  second  more  than  is  authorized  there  to  be  diverted 
by  the  Bnrton  ]aw»  how  is  the  allotment  of  this  additional  4,40()  cubic  feet 
per  second  to  be  determined ;  and  what  commission  or  department  of  the  Execu- 
tive (rovenmient  is  to  determine  this  allotment  and  see  that  it  is  not  exceeded? 

(d)  The  treaty  places  no  restriction  whatever  upon  bringing  into  the  United 
States  the  power  generated  on  the  Canadian  side  of  the  Niagara  River.  Is  it 
desirable  to  place  any  such  restrictions  or  is  it  better  to  allow  the  people  of 
the  United  States  to  have  the  use  of  all  the  Niagara  power  that  can  be  brought 
into  the  United  States? 

This  matter  has  been  before  Oongress  for  six  years,  but  as  this  is  the  first 
time  the  matter  has  been  brought  before  this  committee  it  may  perhaps  save 
time  and  answer  in  advance  a  great  many  questions  that  would  otherwise  be 
asked,  if  I  should  state  as  briefly  as  possible  the  provisions  of  previous  legis- 
lation and  the  situation  at  the  Falls  at  the  time  that  such  legislation  was 
enacted. 

In  the  autumn  of  1905  there  were,  then  as  now,  four  power  companies^  and 
live  power  houses  at  or  near  the  Falls  using  the  water  from  above  the  Falls. 
On  the  American  side  there  were  two  New  York  corporations  deriving  their 
powers  from  the  Legislature  of  the  State  of  New  York,  namely,  the  Niagara 
Falls  Power  Ck>.  and  the  company  whose  corporate  name  is  now  the  Hydraulic 
Power  Go.  On  the  Canadiaa  side  there  were  three  Canadian  corporations, 
namely,  the  Ontario  Power  Co.  of  Niagara  Falls,  the  Canadian  Niagara  Power 
Oo.,  and  the  Electrical  I>evelopment  Co.  (Ltd.).  Three  of  these  companies  and 
four  of  the  power  houses  and  the  works  connected  therewith  were  entirely 
owned  by  American  citizens.  ^ 

In  1906  tlie  companies  had  made  their  plans  and  entered  into  contracts  for 
the  sale  of  the  greater  part  or  all  of  the  following  amounts  of  power,  which 
1^  the  laws  then  existing  and  by  their  agreements  with  the  State  and  provincial 
authorities  on  both  sides  of  the  line  Ihey  were  fully  authorized  to  make,  as 
follows: 

On  the  American  side:  Horsepower. 

Niagara  Falls  Power  Go 85, 000 

Hydraulic  Power  Oo 120,000 

Total 205,000 

On  the  Canadian  side: 

Ontario  Power  Oo 180, 000 

Canadian  Niagara  Power  Go , 110, 000 

Electrical  Development  Go.  (Ltd.) 126,000 

Total 416,000 

Total  on  both  sides • ,.  620, 000 

llie  works  of  all  of  these  companies  at  all  five  of  the  power  houses  were  in 
various  stages  of  progress,  bat  all  of  them  had  been  undertaken  on  plana  calling 
ftnr  ccnuitniction  of  the  sise  above  named,  and  all  of  them,  as  above  stated, 
In  compliance  with  the  laws^  ordlnancesi  and  franchises  which  had  hitherto 
been  granted  by  competent  authority. 

In  the  antnmn  of  1906  the  statement  was  made  in  various  papers  that  Niagara 
Fall*  had  been  partially  mined  and  soon  woidd  be  completely  deetroyed  by  the 
power  companies,  and  legislation  was  sought  to  preserve  the  Falls  from  this 
alleged  daniger.  A  bill  for  this  parpose  was  introdneed  by  Mr.  Burton,  then  a 
Rcpreacntatlve  from  Ohio  and  chairman  of  the  Rivers  and  Harbors  Committee, 
and  after  elaborate  hearings  during  the  session  of  six  ywm  ago  this  bill 
finally  became  a  law  on  Jnne  20, 1006,  This  law  made  it  a  mMemeanor,  pon- 
idiable  by  fine  and  imprlsonmoit,  to  do  certain  things  which  up  to  the  day 
before  had  been  perfectly  lawftol.   The  things  thvs  forbidden  were : 

(a)  To  divert  any  water  from  the  Niagara  River. 

(b)  To  transmit  any  power  from  the  Dominion  of  Canada  into  the  United 
States  without  the  written  permit  of  the  Secretary  of  War;  and  in  granting 
sn^  permits  the  Secretary  of  War  was  authoriaed  to  grant  them  for  diversion 
of  water  on  the  American  side  only  "  to  individuals,  companies,  or  corpocatleas 

^Tli«re  ars  two  American  and  tbree  Canadian  corporations:  but  the  Canadian  Niagara 
Power  Co.  la  entirely  owaed  by  the  Niagara  Falls  Power  Co.,  so  that  tne  nomber  of 
tedependent  companies  is  fonr. 
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wblch  are  now  actually  producing  power  from  the  waters  of  said  river  or  its 
tributaries,  in  the  State  of  New  York,  or  from  the  Erie  Canal/'  and  to  an 
amount  in  the  aggregate  not  exceeding  15,600  cubic  feet  per  second;  and  he 
was  further  limited  in  the  matter  of  granting  permits  for  the  transmission  of 
power  into  the  United  States  by  the  provision  **  that  the  quantity  of  electrical 
power  which  may  by  permits  be  allowed  to  be  transmitted  from  the  Dominion 
of  Canada  into  the  United  States  shall  be  160,000  horsepower." 

The  title  of  the  law  approved  June  29,  1906^  reads  as  follows:  "An  act  for 
the  control  and  regulation  of  the  waters  of  Niagara  River,  for  the  preservation 
of  Niagara  Falls,  and  for  other  purposes.'* 

In  the  hearings  before  the  Rivers  and  Harbors  Committee  prior  to  the  enact- 
ment of  this  law  some  question  had  been  raised  as  to  the  right  of  Congress  to 
control  the  waters  of  the  Niagara  River  for  any  other  purposes  than  that  of 
navigation,  and  some  doubt  had  been  raised  as  to  what  particular  clause  of  the 
Constitution  gave  to  the  Congress  of  the  United  States  the  right  to  enact  legis- 
lation for  the  preservation  of  Niagara  Falls.  Therefore  the  fourth  section  of 
the  law  requested  the  President  of  the  United  StiLtes  to  negotiate  with  the  Gov- 
ernment of  Great  Britain  "  for  the  purpose  of  providing  by  suitable  treaty  with 
said  Government  for  such  regulation  and  control  of  the  waters  of  Niagara  River 
and  its  tributaries  as  will  preserve  the  scenic  grandeur  of  Niagara  B^lls  and 
of  the  rapids  in  said  river."  These  negotiations  were  promptly  undertaken,  and 
resulted  in  the  treaty  which  was  signed,  ratified,  and  proclaimed  on  the  dates 
above  named. 

As  the  act  of  June  29,  1906,  was  intended  only  to  take  care  of  the  situation 
until  the  treaty  should  be  negotiated  and  ratified,  section  5  of  the  law  enacted 
that  the  "  provisions  of  this  act  shall  remain  in  fdrce  for  three  years  from  and 
after  the  date  of  its  passage."  When  the  three  years  expired  the  treaty, 
although  signed,  had  not  been  ratified  by  both  parties,  and  therefore  the  pro- 
visions of  the  law  were  extended  for  two  years,  or  until  June  29, 191L  In  the 
last  session  of  the  Sixty-first  Congress  resolutions  were  Introduced  for  extend- 
ing the  Burton  law,  and  bills  were  introduced  for  giving  effect  to  the  fifth 
article  of  the  treaty,  but  none  of  them  passed,  and  thus  the  Burton  law  expired 
on  June  29,  1911. 

On  the  last  day  of  the  special  session,  namely,  August  22,  1911,  a  joint  reso- 
lution was  adopted  reviving,  reenacting,  and  extending  the  provisions  of  the 
act  of  1906  to  March  1,  1912. 

One  of  the  provisions  of  the  Burton  law  of  1906  authorized  the  Secretary  of 
War,  in  his  discretion,  to  grant  revocable  permits  for  the  diversion  of  water  In 
excess  of  15,600  cubic  feet  per  second  "  to  such  amount,  if  any,  as,  In  connection 
with  the  amount  diverted  on  the  Canadian  side,  shall  not  injure  or  Interfere 
with  the  navigable  capacity  of  said  river  or  Its  integrity  and  proper  volume  as 
a  boundary  stream,  or  the  scenic  grandeur  of  Niagara  Falls."  In  order  that 
the  Secretary  of  War  might  be  advised  as  to  the  probable  effect  of  these  diver- 
sions and  could  intelligently  exercise  his  discretion  as  to  granting  snch  re- 
vocable permits  for  additional  diversions,  instructions  were  sent  early  in  1907 
to  the  officer  in  charge  of  the  lake  survey  directing  him  to  make  observations 
and  to  report  from  time  to  time  the  result  of  such  observations  and  measure- 
ments, so  as  to  show  the  effect  of  such  diversions  upon : 

(a)  The  navigable  capacity  of  said  river. 

(5)  Its  integrity  and  proper  volume  as  a  boundary  stream, 
(c)  The  scenic  grandeur  of  Niagara  Falls. 

The  reports  made  in  compliance  with  these  instructions  have  been  transmitted 
to  Congress  and  are  embodied  In  Senate  Document  No.  105  and  House  Document 
No.  246.  of  the  present  Congress. 

Briefly,  the  reports  of  the  engineers  are  to  the  following  effect : 

(a)  As  to  the  navigable  capacity,  they  say  (Doc.  No.  246,  p.  12).  that  the 
diversions  referred  to: 

"Will  not  Injure  or  Interfere  with  the  navigable  capacity  of  the  Niagara 
River." 

(6)  As  to  the  integrity  and  proper  volume  as  a  boundary  stream  they  say 
(same  page) : 

"  It  is  not  apparent  that  the  river  through  these  diversions  has  suffered." 

(o)  As  to  scenic  grandeur  (same  page) : 

"It  may  be  considered  that  the  changes  on  the  American  Fall  are  unim- 
portant." 

In  other  words,  the  elTect  of  the  diversions  does  not  interfere  with  the  navi- 
gation of  the  Niagara  River,  does  not  injure  its  integrity  and  proper  volume  as 
a  boundary  stream,  and  does  not  injure  the  American  Fall. 
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The  engineers,  however,  report  (II.  Doc.  No.  246,  p.  13)  that  the  effect  of 
these  diversions  is  to  cause  a  lowering  of  Lake  Erie  which,  though  slight,  in 
their  opinion  "  Can  not  be  considered  negligible,"  and  they  also  find  that  there 
lias  been  a  lowering  at  the  eastern  and  western  ends  of  the  Canadian  Fall,  as 
to  which  they  say : 

**  While  natural  causes  have  been .  chiefly  instrumental  in  effecting  these 
changes,  it  appears  indisputable  that  the  artificial  diyersions  of  the  power  com- 
panies have  materially  added  to  the  '  injury  or  interference  with  the  scenic 
grandeur  of  Niagara  Falls.*  Additional  diversions,  now  contemplated,  will 
increase  this  damage." 

In  other  words,  then,  they  find  that  these  diversions  have  affected  the  level 
of  Lake  Erie  and  have  contributed  to  the  injury  of  the  scenic  grandeur  of 
Niagara  Falls,  the  greater  part  of  which  has  been  produced  by  natural  causes. 

As  to  the  lowering  of  Lake  Erie,  it  is  measured  in  fractions  of  1  inch.  The 
calcolationB  are  of  a  most  complicated,  scientific  character.  So  far  as  I  know, 
this  is  the  first  attempt  to  study  the  hydraulics  of  a  great  river  with  a  view  to 
determining  in  specific  quantities  the  effect  upon  the  level  of  the  lake  which 
discharges  into  that  river,  of  diverting  a  small  portion  of  the  flow  at  a  point 
over  20  miles  below  the  lake,  during  which  distance  the  river  falls  about  11 
feet.  The  result  is  extremely  interesting .  from  a  scientific  standpoint,  but  It 
can  hardly  be  considered  as  final  and  conclusive;  for  whereas  it  has  taken  the 
observations  of  40  years  to  determine  within  an  error  of  1  to  2  per  cent  the 
relation  between  the  level  of  the  lake  and  the  volume  of  discharge  of  the 
stream,  these  results  undertake  to  define  the  variation  in  the  discharge  of  I^ake 
Erie  to  within  one-third  of  1  per  cent,  and  they  are  based  u]K)n  two  series  of 
observations,  each  of  10  days*  duration,  during  one  of  which  the  Aiuerlean 
ix>wer  honses  were  shut  down  and  during  the  other  were  In  operation. 

Theoretically  the  dropping  of  a  stone  into  the  pool  of  still  water  above 
Niagara  Falls  would  create  a  ripple  which  would  travel  back  to  Lake  Erie,  ami 
coQld  there  be  measqred  in  mllllonths  of  an  inch  if  there  were  any  instnnuents 
capable  of  such  measurement.  The  measurements  in  this  case  are  In  fractions  of 
an  inch.  The  report  of  Oen.  Bl^Eby.  Chief  of  Engineers,  dated  October  14, 3911  (p. 
1114),  says  that  the  effect  upon  Lake  Erie  of  the  increased  diversions  since  1906 
has  been  one-fourth  of  an  inch.  The  report  of  Lieut.  Col.  Rich6  (H.  Doc.  No. 
246,  p.  12),  says  that  the  total  effects  of  the  present  diversions  are  the  lower- 
ing of  Liake  Brie  1|  inches.  The  report  of  Mr.  Shenahon,  principal  assistant 
engineer  (S.  Doc.  105,  p.  49),  which  accompanied  Ma  J.  Keller's  report,  dated 
November  80,  1908,  says  that  "the  measurements  of  the  Lake  Survey  have 
shown  with  certainty  that  changes  in  outflow  of  the  Niagara  River  have  had 
no  appreciable  effect  toward  lowering  I^ke  Erie  in  the  past  10  years." 

The  sum  and  substauce  of  these  I'Oiiorts  is,  that  while  there  has  been  a 
minnte  change  in  the  level  of  Lake  Erie,  it  Is  so  small  that  It  has  had  no 
appreciable  effect  upon  navigation.  This  was  the  testimony  of  Gen.  Blxby  at 
your  hearing  on  Tuesday  last.  The  navigable  waters  of  the  United  States  are 
in  the  charge  of  the  Army  engineers,  under  the  direction  of  the  Secretary  of 
War.  These  engineers  are,  on  the  subject  of  navigable  waters  and  uavlgatloi^ 
thereon,  the  first  experts  In  the  country.  I  think  your  committee  may  safely 
dismiss  from  your  minds  any  apprehension  that  the  navigation  on  the  naviga- 
ble waters  of  the  United  States  is  In  any  slightest  degree  Injured  or  affected  by 
sach  dlveralon  of  water  In  the  Niagara  River  as  is  permitted  by  the  treaty  now 

in  force. 

As  to  scenic  grandeur,  that  is  not  a  question  of  engineering.  Engineers  have 
reported  that  while  there  Is  practically  no  change  on  the  American  Fall,  there 
have  been  changes  on  the  Canadian  Fall  amounting  to  a  lowering  of  15  Inches 
at  the  Canadian  end  and  3^  inches  at  the  Goat  Island  end  of  that  fall  (II.  Doc. 
Na  246,  p.  18).  Of  this  they  attribute  approximately  two-thirds  to  the  diver- 
sions of  water  and  one-third  to  the  breaking  away  of  the  apex  of  the  Horse- 
shoe Fan.  They  say  that  this  has  resulted  in  (H.  Doc.  No.  246,  p.  13)  "a 
marked  interference  with  the  continuity  and  length  of  crest  Hue,  unquestion- 
ably marring  the  natural  beauty  of  this  cataract." 

The  fiicts  here  stated,  namely,  a  total  lowering  of  15  inches,  are  not  disputed, 
although  it  should  be  noted  that  the  gauge  readings  from  which  these  fticts  are 
deduced  show  a  variation  of  as  much  as  6  feet  in  the  course  of  the  year  and  as 
much  as  8  to  4  fteet  in  as  many  successive  days.  It  probably  will  require  a 
longer  series  of  observations  to  determine  with  absolute  certainty  the  precise 
extent,  in  inches,  of  the  decrease  in  depth  at  the  crest  of  the  Falls  due  to  the 
diversion  of  water  for  power  purposes.  Meanwhile,  the  determinations  above 
quoted  are  ttie  best  we  have  and  are  not  disputed. 
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As  to  the  opinion  formed  by  the  engineers  from  a  consideration  of  these 
facts,  there  is,  however,  a  very  wide  difference.  The  Falls  vary  from  day  to 
day,  according  to  the  wind  and  the  weather.  An  east  wind  wlfl  diminish  the 
volume  of  the  Falls  by  an  amount  greater  than  all  the  diversions  of  water  foi 
power  purposes  which  are  possible  under  the  treaty.  The  bright  sunshine  In 
summer  will  bripg  forth  that  marvelous  emerald  tint  at  the  point  of  greatest 
depth  in  the  Horseshoe  Fall  concerning  which  so  much  has  been  written,  and 
at  the  same  time  will  show  in  dazzling  white  the  purity  of  the  American  Fall. 
Cloudy  days,  rainy  days,  snowy  days,  all  have  their  different  effects,  and 
frequently,  in  times  of  extreme  low  temperature  at  the  close  of  a  long  winter, 
with  much  ice  coming  out  of  the  lake,  the  American  Fall  is  absolutely  dried 
up,  and  people  have  walked  across  the  bed  of  the  river  between  Goat  Island 
and  the  main  shore.  There  is  a  well-authenticated  case  of  this  50  or  60  years 
ago,  before  diversion  of  water  for  power  purposes  was  ever  thought  of. 

Now,  the  point  that  I  would  like  to  impress  upon  your  minds  is  this :  That 
the  Falls  vary  in  appearance  from  day  to  day  and  month  to  month  and  year 
to  year;  yet  under  similar  circumstances  of  wind  and  weather  there  has  been 
no  change  in  their  appearance  which  can  be  detected  by  the  eye,  except  at  the 
apex  or  point  of  the  Horseshoe.  At  that  point  the  crest  is  receding  at  the  rate 
of  over  5  feet  per  annum  (S.  Doc.  No.  105,  p.  32),  and  those  of  us  who  first 
saw  the  Falls  40  years  ago  can  detect  the  change  In  the  shape  of  the  crest 
It  Is  more  pointed  now  than  It  was  then ;  but  no  other  change  is  perceptible 
under  the  same  conditions  of  wind  and  weather.  It  is  the  constant  remark  of 
visitors  who  come  to  the  Falls  that  the  appearance  of  the  Falls  Is  just  what 
it  was  when  they  saw  them  years  ago ;  or,  by  those  who  see  them  for  the  first 
time,  the  remark  is  one  of  surprise  that  the  Falls  are  so  beautiful  In  view  of 
the  statements  scattered  broadcast  that  they  had  been  practically  ruined.  Sev- 
eral western  governors  recently  visited  the  Falls  and  gave  expression  to  these 
opinions. 

Scenic  grandeur  appeals  to  the  imagination,  to  the  emotions ;  It  appeals  dif- 
ferently  to  different  people.  You  will  find  all  kinds  and  varieties  of  opinions 
concerning  It,  and  you  will  also  find  many  shades  and  varieties  of  opinions  as 
to  whether  scenic  grandeur  should  be  allowed  to  interfere  with  the  tndnstries 
and  prosperity  of  citizens  of  the  United  States.  Lord  Kelvin,  several  yesrs 
ago,  as  I  am  told,  expressed  the  opinion  that  If  Diese  Falls  were  needed  for  the 
benefit  of  mankind,  all  of  their  potential  energy  shonld  be  so  ntHised;  and  on 
the  other  extreme,  Mr.  McFarland,  the  president  of  the  American  Civic  Asso- 
ciation, would  probably  tell  you  that  he  thinks  that  a  Nation  which  Is  rich 
enough  to  bnlld  the  Panama  Canal  Is  rich  enough  to  buy  up  every  power  plant 
at  Niagara  Falls,  destroy  them,  and  stop  the  use  of  a  single  drop  of  water  for 
power  purposes.'  Between  these  extremes  some  compromise  must  be  reached. 
The  existing  treaty  was  under  negotiation  for  more  than  two  yean,  and  I 
imagine  that  the  chief  canse  of  delay  was  a  desire  to  find  a  fair  compromlm. 
The  language  of  Article  V  of  the  treaty  Intimates  this.  I  believe  It  may  fairly 
be  taken  f6r  granted  that  the  limitations  named  In  the  treaty  are  ahont  right, 
and  that  the  full  amount  of  diversion  on  both  sides  of  the  river,  namely,  50,€00 
enblc  feet  per  second,  can  be  taken  without  appreciably  affecting  the  sccalc 
grandeur  of  the  Falls.  This,  however,  Is  the  very  question  which  your  com- 
mittee is  to  decide,  namely,  whether  the  limitations  of  the  treaty  are  to  prevail, 
or  whether  further  and  additional  limitations  and  restrictions  are  to  he  impoied. 

In  considering  this  question,  however,  I  wish  to  call  your  attention  to  tiie 
fhct — and  I  do  not  think  this  will  be  disputed  by  any  intelligent  Ban  wlw  is 
ftimlliar  with  the  subject — ^that  the  sole  effect  of  any  restriction  on  the  brlngUig 
of  power  from  Canada  into  the  United  States  is  to  drive  American  Industries 
Into  Canada.  This  restriction  on  transmission  was  inserted  in  the  Burton  law 
on  the  theory  that  If  the  power  was  not  transmitted  into  (he  United  States  It 
could  not  be  sold  In  Canada,  and  therefore  In  this  way  a  limitation  oonld  be 
imposed  on  the  use  of  Canadian  water  for  power  purposes.    This  theory  is 

^The  opposing  considerations  as  between  ntlUty  and  scenic  grandeiir  are  fUrly  well 
stated  by  tlie  engineers  In  the  following  language  (8.  Doc.  No.  105,  p.  75)  : 

"The  great  companies  at  the  Falls  nave  created  in  good  faith  power  plants  to  lessen 
the  hardships  of  human  labor,  to  aid  transportation,  to  Ulnralnate  the  night  hours,  and 
to  add  to  the  wealth  of  two  Nations.  The  power  houses  for  the  most  part  are  arcbl* 
tectnrally  excellent,  harmonicing  with  the  scenic  surroundings,  and  the  mechanleal 
wonders  wrought  In  solving  the  engineering  problems  of  the  utilization  of  this  great 
head  and  volume  of  water  rival  an  a  spectacle  the  scenic  grandeur  of  the  Falls  and  add 
to  the  attractiveness  of  the  region. 

**  It  therefore  appears  proper  to  permit  and  f cater  such  ultimate  developmtnts  la  addl« 
tion  to  those  already  In  force  as  are  compatible  with  the  perpetuation  of  the  scenic 
grandeur  appreciably  undiminished." 
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entirely  fallacious.  At  the  time  the  Barton  law  was  enacted  only  two  of  the 
Canadian  power  houses  were  in  operation,  and  the  total  amount  of  Niagara 
power  sold  in  Canada  was  less  than  8,000  horsepower,  as  follows : 

iloraepower. 

Ontario  Power  Co 250 

International  Railway  Co 1, 200 

Canadian  Nlai^ra  Power  Co 1,840 

Total 2,790 

At  the  present  moment  the  sales  of  Niagara  power  in  Ontario  are  nearly 
90,000  horsepower,  as  follows: 

Horsepower. 

International  Railway  Co 1,500 

Canadian  Niagara  Power  Co 500 

The  Ontario  Power  Co 45,000 

Klectrical  DeTelopment  Co.  (Ltd.) 40,000 

Total 87.000 

In  other  words,  there  has  been  a  growth  in  less  tban  six  years  of  from  8,000 
to  nearly  90,000  horsepower,  and  there  is  no  sign  of  any  abatement  in  this 
growth. 

The  three  power  houses  on  the  Canadian  side  are  situated  in  Queen  Victoria 
Niagara  Falls  Park,  a  beautiful  park  which  has  been  created  from  the  proceeds 
ot  the  amounts  paid  by  these  power  companies  to  the  government  of  Ontario 
by  way  of  rental  for  the  occupation  of  lands  and  payment  for  privileges 
granted.  The  agreements  between  the  Ontario  government,  represented  by  the 
park  commissioners,  and  the  power  companies  provide  that,  if  required  in 
Canada,  on-half  of  the  power  genarated  at  these  power  houses  shall  be  reserved 
lor  the  use  of  Canadians.  The  other  half  can  be  exported  to  the  United  States. 
The  charter  of  the  Ontario  Power  Co.  granted  by  the  Dominion  of  Canada 
contains  an  express  provision  that  its  power  may  be  transmitted  into  the 
United  States,  and  this  interpretation  of  the  charter  right  has  been  explicity 
stated  in  a  decision  of  the  supreme  court  of  Canada  l)earing  on  this  subject. 
This  unlimited  right  to  take  the  power  to  the  United  States,  however,  has 
been  diminished  to  the  right  to  transmit  one-half  of  the  power  (instead  of  the 
whole)   by  the  agreement  with  the  park  commissioners  above  referred  to. 

Now,  tbe  plans  have  been  approved  by  the  park  commissioners  for  the  con- 
struction of  works  of  the  following  capacity : 

Horsepower. 

Ontario  Power  Co 180,000 

Canadian  Niagara  Power  Co 110,000 

Eectrical   Development  Co.    (Ltd.) 125,000 

Total 1 415, 000 

and,  while  none  of  the  power  houses  is  completed  to  that  ultimate  capacity  yet, 
each  of  them  is  about  two-thirds  completed,  and  work  is  at  the  present  moment 
proforeealng  on  the  remaining  one-third. 

Ctate-half  of  the  total  amount  is  207,600  horsepower.  In  a  little  more  than 
five  year*  Canada  has  absorbed  practically  90,000  horsepower  of  this.  Un- 
doubtedly it  will  abseil)  the  remaining  117,600  horsepower.  The  amount  which 
can  be  taken  into  the  United  States  under  the  provisions  of  the  contracts  with 
the  park  eomrnissloners  is  the  remaining  one^alf,  to  wit,  207,600  horsepower. 
The  Burton  Act  allows  the  transmission  of  160,000  horsepower,  so  that  all  that 
is  In  qneBtion,  If  you  remove  every  restriction  in  regard  to  the  transmission 
of  power  into  the  United  States,  is  47,600  horsepower. 

In  1906>7,  after  elaborate  hearings,  the  Secretary  of  War,  Mr.  Taft  (now 
President  of  the  United  States)  allotted,  under  the  provisions  of  the  Burton 
Act,  the  160,000  horsepower  allowable  to  be  transmitted  into  the  United  States 
as  follows: 

Homepower. 

OnUrio  Power  Co 60,000 

Canadian  Niagara  Power  Co 52,500 

neetrical  Development  Co 46,000 

International  Hallway  Co 1,500 

Total 100, 000 
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The  amount  actually  transmitted  at  present  Is  as  follows: 

Honepoirer. 

Ontario  Power  Co -_J ^^'^ 

Canadian  Niagara  Power  Co 9S,M0 

Blectrical  Development  Co 

Total 109,  BOO 

The  load  of  the  Ontario  Power  Co.  fluctuates  from  day  to  day  and  on  any 
day  may  go  to  60,000  horsepower,  the  full  amount  of  the  permit  The  Canadian 
Niagara  Power  Co.,  having  plants  on  each  side  of  the  river  which  are  inter- 
connected, is  enabled  to  so  operate  them  as  to  keep  a  steady  load  on  its 
Canadian  plant  practically  at  the  full  amount  of  its  permit 

It  is  probable  that  a  representative  of  the  Electrical  Development  Co.  will 
be  present  to  give  the  reasons  why  the  peiinit  granted  to  that  company  has  not 
been  utilized. 

So  far  as  the  Ontario  Power  Co.  in  Canada  and  the  Niagara,  Lockport  & 
Ontario  Power  Co.  in  New  Tork  State  are  concerned  the  situation  is  as  follows : 

We  are  now  taking  into  New  York  60,000  horsepower  and  distributing  it 
among  a  population  of  more  than  1,000,000  people,  extending  from  Syracuse  and 
Oswego  on  the  east,  through  Auburn,  Rochester,  Batavia,  Lockport,  the  subutta 
of  Buffalo,  to  Dunkirk  on  the  west.  If  the  restrictions  on  the  transmission  of 
power  from  the  Canadian  side  are  removed,  we  shall  be  able  to  increase  the 
amount  of  power  distributed  through  these  various  cities  by  one-half;  that  is, 
to  00,000  horsepower.  If  these  restrictions  are  not  removed  this  additional 
80,000  horsepower  will  speedily  be  sold  in  Canada. 

Referring  then  to  the  questions  which  I  understand  you  are  considering, 
which  were  enumerated  at  the  beginning,  and  for  convenience,  may  now  be 
repeated  as  follows : 

(a)  Is  any  legislation  needed  or  is  the  treaty  self-acting? 

(ft)  If  legislation  is  needed,  shall  such  legislation  permit  the  diversion  on  the 
American  side  of  all  the  water  i)ermittod  by  the  treaty,  or  shall  it  restrict 
the  diversion  on  the  American  side  to  the  amount  now  diverted  or  to  some  other 
amount  less  than  that  permitted  by  the  treaty? 

(c)  If  the  amount  authorized  by  the  treaty  to  be  diverted  on  the  American 
side,  which  is  4,400  cubic  feet  per  second  more  than  is  authorized  there  to  be 
diverted  by  the  Burton  Law,  how  is  the  allotment  of  this  additional  4.400 
cubic  feet  per  second  to  be  determined,  and  what  commission  or  department  of 
the  Executive  Government  Is  to  determine  this  allotment  and  see  that  it  is  not 
exceeded? 

(d)  The  treaty  places  no  restriction  whatever  upon  bringing  into  the  United 
States  the  power  generated  on  the  Canadian  side  of  the  Niagara  River;  Is  it 
desirable  to  place  any  such  restrictions,  or  is  It  wise  to  make  any  such  restric- 
tions, or  is  It  better  to  allow  the  people  of  the  United  States  to  have  the  use  of 
Jill  the  Niagara  power  that  can  be  brought  into  the  United  States? 

I  venture  to  suggest,  in  response  to  the  courteous  invitation  of  your  chairman, 
that  I  be  present  and  address  the  committee  as  follows : 

Legislation  is  necessary. 

The  diversions  of  water  on  the  American  side  should  be  not  less  than  the 
amount  named  In  the  treaty.  The  allotment  should  be  made  by  the  Secretary 
of  War  after  hearings  and  with  the  consent  of  the  State  of  New  York  and  the 
commissioners  on  the  part  of  the  United  States  in  the  international  joint  com- 
mission provided  for  by  the  treaty. 

All  restrictions  on  the  transmission  of  power  from  Canada  to  the  United 
States  should  be  removed. 

These  are  the  provisions  of  the  bill  (H.  R.  7694)  introduced  by  Mr.  Simmons, 
of  the  Niagara  Falls  district  and  now  before  you.  They  are  identical  with  the 
provisions  of  a  bill  (S.  1940)  Introduced  by  Senator  Root  and  now  pending  in 

the  Senate. 

The  provisions  of  the  bill  (H.  R.  6746)  introduced  by  Mr.  Smith,  of  the 
Buffalo  district,  differ  in  two  respects : 

(1)  As  to  diversion,  the  Secretary  of  War  is  to  issue  the  permit  but  in  one 
block  to  the  State  of  New  York,  by  whom  It  is  to  be  allotted  to  the  individuals 
or  corporations  who  are  to  use  it.  This  difference  is  a  matter  of  form  rather 
than  substance,  but  I  should  think  that  the  method  named  in  Mr.  Slmmons's 
bill  will  prove  a  better  working  program  than  that  named  by  Mr.  Smith.  The 
ultimate  effect  is  the  same. 
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(2)  As  to  transmission  of  power  from  Canada  into  the  United  States,  Mr. 
Simmons'8  bill,  following  tlie  proTlslons  of  the  treaty,  is  silent,  and  as  the 
Burton  resolution  will  expire  with  the  enactment  of  the  legislation  you  now  have 
In  contemplation,  and  as  nowhere  else  except  in  the  Burton  act  is  there  any 
restriction  on  bringing  power  from  Canada  into  the  United  States,  it  follows 
that  if  you  adopt  Mr.  Simmons's  bill,  all  restrictions  on  bringing  power  from 
Canada  into  the  United  States  (so  far  as  United  States  laws  are  concerned) 
will  disappear. 

On  the  other  hand,  Mr.  Smith's  bill  contains  elaborate  provisions  the  purix)se 
of  which  was  to  insure  that  the  consumer  in  the  United  States  should  pay  no 
higher  price  for  power  than  Is  paid  by  the  consumer  In  Canada  under  like  condi- 
tions and  at  equal  distances  from  the  Falls.  I  think  that  Mr.  Smith's  bill  was 
drafted  nnder  a  misapprehension  as  to  the  facts.  I  do  not  believe  that  he  oi 
any  member  of  this  committee  intends  that  several  millions  of  dollars  of  capital 
invested  in  good  faith  by  American  citizens  shall  be  deprived  of  any  return  or 
profit  whatsoever.  Yet  such  would  be  the  effect  of  Mr.  Smith's  bill  if  adopted. 
What  has  happened  in  the  Province  of  Ontario  is  this:  The  Province  has 
created  a  govemmoit  body  entitled  "  the  hydroelectric  power  commission,"  with 
very  extensive  powers  for  the  purpose  of  generating  or  buying  and  transmitting 
Niagara  power  to  various  municipalities  in  the  Province,  and  the  essence  of  the 
law  is  that  there  shall  be  no  profit  whatsoever  to  the  commission.  When  the 
law  was  passed  the  commission  considered  the  construction  of  Its  own  power 
plants  in  which  to  generate  power,  but  before  taking  any  active  steps  in  that 
direction  it  applied  to  the  different  power  companies  for  prices,  and  after  long 
negotiations  it  did  make  a  contract  with  the  Ontario  Power  Co.  for  such 
amounts  of  power,  not  less  than  8,000  nor  more  than  100,000  horsepower,  as  It 
might  require  during  a  period  of  80  years.  The  price  named  was,  in  the 
opinion  of  the  commission,  not  much  in  excess  of  what  It  would  cost  them  to 
generate  their  own  power,  and  therefore  they  decided  not  to  build  their  own 
power  plant,  but  to  make  the  contract  above  referred  to.  Having  made  this 
contract,  the  commission  proceeded  to  borrow,  on  the  credit  of  the  Province, 
nearly  $4,000,000,  and  It  sold  its  4  per  cent  bonds  at  102^.  It  entered  into 
contracts  with  nearly  SO  municipalities  for  varying  amounts  of  power,  and  it 
is  stipulated  in  each  contract  that  the  price  which  the  municipality  is  to  pay 
for  the  power  is  the  sura  total  of  the  price  paid  by  the  commission  to  the 
Ontario  Power  Co.,  plus  actual  expenses  of  operating  the  transmission  lines, 
interest  on  the  bonds,  sinking  fund,  maintenance,  and  depreciation,  but  without 
any  profit  whatsoever  to  the  commission.  The  $4,000,000  realized  from  the 
sale  of  the  bonds  was  used  to  build  stations  and  transmission  lines  to  all  the 
towns  and  villages  between  Niagara  Falls  and  Toronto  on  the  east  and  Ix)ndon 
and  St.  Thomas  on  the  west. 

Yon  will  thus  see  that  the  Ontario  Power  Co.  sells  to  the  Province  of  Ontario 
which  is  its  landlord,  a  certain  amount  of  power  delivered  at  the  wall  of  the 
powerhonse  at  the  generator  voltage;  the  same  company  sells  to  the  Niagara, 
Lockport  &  Ontario  Power  Co.  another  amount  of  power  at  a  distance  of  6  miles 
from  the  powerhouse  wall  and  at  a  voltage  of  five  times  the  generator  voltage. 
The  Niagara,  Ix)ckport  &  Ontario  Power  Co.  buys  this  power  at  the  Intenintlonal 
boundary  line  and  distributes  it  through  about  450  miles  of  tranpmission  lines 
in  western  New  York,  covering  the  territory  between  Syracuse  and  Oswego  on 
the  east  and  Dunkirk  on  the  west,  as  above  stated.  In  the  purchase  of  land 
and  the  construction  of  stations  and  transmission  lines,  the  Niagara,  Lockport 
k  Ontario  Power  Co.  has  invested  nearly  $9,000,000.  Its  bonds  bear  interest  at 
5  per  cent  and  they  had  to  be  sold  at  a  considerable  discount 

I  trust  that  I  have  made  it  clear  that  the  conditions  on  the  two  sides  of  the 
Niagara  River  are  entirely  unlike.  On  the  one  side  Is  a  Government  commis- 
sion owning  the  transmission  facilities,  which  have  been  constructed  on  the 
credit  of  the  Province  of  Ontario  and  on  a  basis  of  less  than  4  per  cent,  and  in 
pursuance  of  a  law  the  fundamental  principle  of  which  Is  that  there  shall  be 
no  profit.  On  the  American  side  Is  a  commercial  corporation  covering  nearly 
twice  as  much  territory,  whose  transmission  lines  have  been  constructed  with 
money  costing  practically  C  per  cent.  1  am  sure  that  this  committee  will  not 
deny  to  the  owners  of  the  Niagara,  Ix)ckport  &  Ontario  Power  Co.  a  reasonable 
return  upon  their  Investment.  The  company  has  as  yet  paid  no  dividends  on  Its 
stock.  The  interest  on  its  bonds  has  been  promptly  paid,  but  the  large  equity 
In  the  property  over  and  above  the  proceeds  of  the  bonds  has  yet  had  no  return 
whatsoever.  This,  I  think,  might  be  considered  as  one  proof  that  its  charges 
were  not  exorbitant.    Another  proof,  perhaps  equally  convincing,  Is  that  while 
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this  New  York  corporation  operates  the  trolleys  on  nearly  600  miles  of  railroad 
and  supplies  tlie  current  for  lighting  and  other  miscellaneous  pnbUc  uses  In 
many  cities  throughout  western  New  York,  no  complaint  has  ever  been  made 
that  Its  charges  were  not  Just,  fair,  and  reasonable. 

Now,  I  venture  to  suggest  for  the  consideration  of  your  committee  that  it  is 
no  part  of  the  business  of  the  United  States  to  regulate  prices  on  electricitjr 
within  the  difTerent  States.  That  is  a  subject  which  l>e]ongs  to  the  States 
themselves,  and  the  State  of  New  York  in  particular  has  fully  met  the  cuse 
by  appropriate  legislation.  The  first  and  most  important  act  of  Gov.  IIughes*8 
administration  when  he  became  governor  of  New  York  in  January,  1907,  wae 
the  creation  of  two  public-service  conmiissions,  one  for  the  city  of  New  York 
(which  contains  Ml)out  one-lmlf  of  the  population  of  the  State)  and  the  other 
for  the  rest  of  the  State.  The  law  is  known  as  the  public-service  eommlssiona 
law.  and  you  will  find  it  in  the  volume  of  New  York  Statutes  for  1907.  I  have 
brought  and  now  submit  for  the  information  of  the  committee  a  copy  of  the 
law  in  pamphlet  form.  You  will  find  by  referring  to  sections  71  to  75,  pages 
73  te  76,  that  the  public-service  commissions  have  full  and  complete  power  to 
regulate,  fix,  and  establish  the  prices  at  which  electricity  shall  be  sold  witliin 
the  limits  of  the  State  of  New  York.  If  any  municipality  or  any  reasonable 
number  of  citizens  are  dissatisfied  with  the  price  at  which  electricity  Is 
sold,  they  can  complain  to  the  public-service  commission,  and  it  is  tlien  manda- 
tory upon  the  commission  to  hear  such  complaint,  to  make  a  finding  of  fact, 
and  if  the  finding  be  that  the  prices  are  unreasonable,  then  they  are  to  fix  a 
reasonable  price,  and  the  corporation  which  does  not  comply  with  their  order 
is  subject  to  heavy  penalties.  Ample  provision  is  given  in  the  law  to  enable 
the  commission  to  carry  its  orders  into  effect 

The  public-service  commission  of  the  second  district,  State  of  New  York, 
has  complete  Jurisdiction  at  every  point  in  the  State  where  Niagara  power 
is  at  present  being  used  or  to  which  it  can  be  transmitted.  This  law  has  been 
in  operation  now  for  nearly  five  year&  It  has  given  entire  satisfaction,  not 
only  to  the  consumers  of  power  and  light,  but,  so  far  as  the  second  district  at 
least  is  concerned,  to  all  the  corporations  which  are  under  the  Jurisdiction  of 
the  commission. 

In  short,  then,  the  State  of  New  York  has  provided  a  tribunal  with  ample 
Jurisdiction  over  the  matter  referred  to  in  the  provisions  of  Mr.  Smith's  bill. 
This  tribunal  is  fully  established.  It  is  in  operation.  It  has  the  confidence  of 
the  community  of  all  classes,  and  incidentally,  I  may  say  it  is  now  considering 
a  complaint  from  the  city  of  Buffalo  that  the  prices  at  which  electricity  is  soki 
in  that  city  are  unreasonable.  No  other  complaint  has  been  lodged  with  them 
from  any  other  community  which  uses  Niagara  power.  If  such  complaint 
should  be  lodged,  they  would  immediately  proceed,  as  they  are  required  to  do 
by  the  law,  to  hear  It  and  to  provide  the  remedy  if  on  the  hearing  the  com- 
plaint is  sustained. 

It  will  thus  be  seen  that  the  State  of  New  York  has  already  enacted  complete 
legislation  for  controlling  the  prices  of  electricity.  It  has  established  proper 
tribunals,  clothed  them  with  power  to  enforce  their  decrees,  and  established 
an  administrative  system  which  is  now  in  full  working  order  with  satisfactory 
results  to  all  concerned. 

Francis  V.  Gbixne. 

January   18,   1912. 

STATEaCENT  OF  EDWABD  T.  WZLLIAXS. 

Mr.  Williams.  I  am  from  Niagara  Falls.  I  represent  the  city  of 
Niagara  Falls.  I  am  here  simply  to  say  upon  the  authority  of  the 
mayor  of  Nia^ra  Falls  that  we  living  at  Niagara  Falls  and  along 
the  Niagara  Eiver  regard  ourselves  as  the  most  jealous  guardians  oi 
the  scenic  beauty  of  this  great  cataract  and  that,  having  seen  this 
power  development  from  its  inception,  I  am  of  the  opmion  that 
there  has  been  no  appreciable  effect  upon  the  flow  of  the  river  or  upon 
the  beauty  of  the  falls.  The  attitude  of  the  city  of  Niagara  Falls  is 
that  it  believes  that  water  can  be  diverted  up  to  the  limits  proposed 
or  incorporated  in  the  treaty  without  having  any  appreciable  effect 
upon  the  flow  of  the  river  or  upon  the  beauty  of  the  rails. 
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Mr.  Chairman,  that  is  practically  all  I  have  to  say. 

The  Chaikman.  I  would  like  to  ask  you  a  couple  of  questions.  The 
people  of  Niagara  Falls,  as  I  understand  it,  have  no  objection  to  the 
Government  giving  this  additional  4,400  feet  ? 

Mr.  WnjJAMS.  That  is  their  position,  as  I  understand  it. 

The  Chairman.  And  they  would  like  to  have  the  restriction  re* 
garding  the  importation  from  Canada  removed? 

Mr.  Williams.  Yes,  sir. 

The  Chairman.  You  doubtless  have  looked  over  both  bills  before 
this  committee.    Which  bill  do  you  prefer? 

Mr.  Williams.  Whv,  I  have  not  reached  any  conclusion  in  the 
matter.  I  am  simply  here  to  say  on  behalf  of  that  city  that  we  desire 
the  treaty  to  be  fulfilled. 

Mr.  LiEGARE.  One  of  your  principal  duties  is  to  bring  conventions 
to  Niagara  Falls  to  see  the  place  ? 

Mr.  Williams.  No,  sir;  no,  sir;  to  encourage  industry. 

Mr.  Cooper.  It  is  a  matter  of  industrial  and  commercial  develop- 
ment, is  it  ? 

Mr.  Williams.  Yes,  sir. 

The  Chairman.  There  is  more  or  less  typhoid  fever  at  Niagara 
Falls,  is  there  not? 

Mr.  Williams.  There  has  been  some. 

The  CHAmMAN.  And  that  is  on  account  of  the  pollution  of  the 
waters? 

Mr.  WiLUAMS.  Yes,  sir. 

The  Chairman.  How,  in  your  judgment,  could  that  best  be 
stopped? 

Mr.  Williams.  I  would  say  that  the  city  has  now  installed  a  new 
water  works  and  filtration  plant  which  has  had  some  good  effect  and 
will  have  more. 

The  Chairman.  Do  you  think  it  would  be  a  good  idea  for  Con- 
gress to  confer  upon  the  National  Waterways  Commission  the  right 
to  do  everything  m  its  power  to  stop  the  pollution  of  the  waters  oe- 
tween  Canada  and  the  United  States  ? 

Mr.  WnxiAMs.  I  am  in  favor  of  sto{)ping  not  only  the  pollution  of 
the  waters  between  Canada  and  the  United  States,  but  also  the  waters 
of  Lake  Erie. 

The  Chairman.  And  that  is  very  important? 

Mr.  Williams.  Yes,  sir. 

The  Chairman.  If  you  have  any  views  upon  that  subject,  we  would 
like  to  have  you  give  them  to  the  committee. 

Mr.  Williams.  I  think — ^I  have  been  here  before  to  Confer  with  the 
Sureeon  General  of  the  Army 

Mr.  Cooper.  For  what  purpose? 

Mr.  Williams.  For  the  stoppage  of  the  pollution  of  the  waters. 

The  Chairman.  And  the  consequence  is  that  in  Erie,  Pa.,  for  in- 
stance, the  people  have  epidemics  of  typhoid  ? 

Mr.  Williams.  Yes,  sir ;  we  think  that  is  an  uncivilized  way  to  dis- 
pose of  sewage. 

Mr.  Cooper.  Berlin  derives  large  revenue  from  its  sewage  system. 

Mr.  WnxiAMs.  Yes,  sir. 
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STATEMENT  OF  KB.  If  OBSIS  COHH,  TSL.,  OF  HIAOABA  FALLS,  V.  Y. 

Mr.  C!oHN.  I  represent,  as  counsel,  the  Hydraulic  Power  Ck).  of 
Niagara  Falls.  That  company  is  the  owner  of  the  hydraulic  canal, 
which  was  constructed  in  about  the  year  1853,  and  this  company  and 
its  predecessors  have  been  conducting  power  works  under  a  claim 
of  riparian  rights  ever  since  without  criticism,  except  that  the  State 
of  New  York,  claiming  as  a  riparian  owner,  made  some  objection 
to  the  use  of  water  without  its  permit  and  it,  as  has  been  stated,  gave 
by  ^ant  to  the  Hydraulic  Power  Co.  the  right  to  take  such  water  as 
would  be  necessary  for  the  purposes  of  its  canal. 

Mr.  Cooper.  You  have  not  oeen  generating  electric  power  all  the 
time  during  that  50  years? 

Mr.  CoHN.  No,  sir. 

Mr.  CooPEB.  What  was  it  before  that? 

Mr.  CoHN.  Just  mill  rights ;  hydraulic  power  and  mill  race.  The 
plant  of  this  company  is  the  oldest  along  the  Niagara  River.  It  has 
the  greatest  equities  and  interests  in  this  legislation;  it  has  as  lowest 
riparian  owner  the  strongest  legal  rights;  and  therefore  I  think  it 
is  quite  proper  that  it  shall  have  the  least  to  say. 

In  1902  tne  International  Waterways  Commission  was  authorized 
to  investigate  the  subject  of  Niagara  River  power  development. 

In  1906,  as  the  forerunner  of  the  Burton  Act,  the  International 
Waterways  Commission  made  a  report,  in  which  it  recommended  that 
the  Secretarv  of  War  be  authorized  to  grant  permits  for  the  diversion 
of  18,500  cubic  feet  of  water  per  second  and  no  more  from  the  waters 
naturally  tributary  to  Niagara  Falls.  It  was  recommended  in  that 
report  that  18,500  cubic  feet  per  second  be  allowed  to  be  diverted  at 
Niagara  Falls,  as  that  could  be  allowed  without  injuring  the  scenic 
beauty  of  the  Falls,  and  of  that  amount  9.500  cubic  feet  per  second  be 
allowed  my  client.  It  also  recommended  that  36,000  cubic  feet  should 
be  diverted  on  the  Canadian  side.  The  matter  coming  before  the 
Rivers  and  Harbors  Committee  of  this  House,  they  made  a  report 
in  which  they  recommended  that,  instead  of  18,500  feet,  15,600  feet 
be  so  diverted.  The  result  of  it  was  that  the  Niagara  Co.  got  8,600 
feet  and  the  Hydraulic  Co.,  instead  of  getting  9,500  feet,  got  6.600 
cubic  feet  per  second. 

In  a  report  which  accompanied  the  bill  it  was  stated  that  the  final 
settlement  of  the  matter  must  rest  until  the  result  of  diplomatic  nego- 
iations  be  embodied  in  a  treaty,  but  that  it  was,  however,  necessary 
that  legislation  should  be  enacted  to  furnish  a  basis  for  diplomatic 
action.  That  was  all  that  the  Burton  Act  was  intended  to  cover — 
to  hold  the  matter  in  statu  quo  until  the  respective  countries  could 
get  together  and  confer  about  a  treaty. 

Section  4  of  the  Burton  Act  provides: 

That  the  President  of  the  United  States  is  respectfully  requested  to  open 
negotiations  with  the  Government  of  (xreat  Britain  for  the  purpose  of  effectually 
providing,  hy  suitable  treaty  with  said  Government,  for  such  regulation  and 
control  of  the  waters  of  Niagara  River  and  its  tributaries' as  will  preserve  the 
scenic  grandeur  of  Niagara  Falls  and  of  rapids  in  said  river. 

Negotiations  have  ripened  into  a  treaty  and  the  Burton  Act  still 
remains.  We  think  that  it  is  unfair  that  this  act  should  remain  on 
the  statute  book  after  the  purpose  it  was  intended  to  serve  has  been 
accomplished.    The  act  provided  specifically  that  it  should  be  in 
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effect  for  the  term  of  three  years,  and  then  it  was  contmued  for  two 
years  more.  So  that  it  was  never  the  purpose  of  the  law  that  we 
should  be  deprived  forever  of  the  right  to  apply  for  additional  water. 
The  temporary  reason  having  gone  by,  CSongress  should  discontinue 
the  act. 

Mr.  C!oDF£R.  How  much  water  did  your  company  divert  20  or  26 
years  ago? 

Mr.  CoHN.  Oh,  a  very  much  less  amount.  It  was  not  until  after 
the  electrical  development  that  the  diversions  became  large ;  I  don't 
know ;  I  would  not  say  exactly  how  much. 

Mr.  Cooper.  Before  the  State  of  New  York  took  action,  were  you 
at  any  time  usin^  as  much  as  you  are  using  now  ? 

Mr.  CoHN.  Oh,  no;  the  growth  of  electrical  development  has 
increased  the  use  of  water. 

Mr.  Cooper.  How  far  above  the  precipice  do  you  divert  the  waters! 

Mr.  CoHN.  Port  Bay,  three-quarters  of  a  mile  above  the  Falla 
Passing  the  question  of  whether  we  have  the  legal  right,  which  has 
been  argued  here  so  forcibly  (and,  I  think,  well),  because  we  have  for 
years  diverted  wafer  as  riparian  owners,  and  as  the  Supreme  Court 
of  the  State  of  New  York  has  said,  that  was  a  corporeal  hereditament 
which  was  like  a  rock  or  a  tree,  we  say  Congress  should  give  to  some 
tribunal  the  right  to  grant  permits  to  the  amount  of  the  additional 
4,400  cubic  feet  per  second. 

Mr.  Cooper.  What  competition  is  your  company  getting  on  the 
American  side  with  anj  other  company? 

Mr.  CoHN.  We  are  in  direct  competition  with  the  Niagara  Falls 
Power  Company. 

Mr.  Cooper.  Both  use  the  water? 

Mr.  CoHN.  Yes,  sir. 

Mr.  Cooper.  Is  there  any  competition  as  to  the  volume  of  business 
or  as  to  the  rates  charged  ? 

Mr.  CoHN.  I  think  both.  I  think  the  people  who  come  to  Niagara 
Falls  for  electric  power  go  to  one  company  and  then  to  the  other^ 
and  make  the  best  bargain  they  can. 

Mr.  Cooper.  Is  there  any  identity  on  the  board  of  directors  ? 

Mr.  CoHN.  No;  not  the  slightest. 

Mr.  Cooper.  There  is  a  competition? 

Mr.  CoHN.  Well,  a  competition  as  competition  goes  in  such  mat- 
ters. 

Mr.  Cooi'ER.  You  would  not  call  it  real,  fierce,  cutthroat  competi- 
tion?    [Laughter.] 

Mr.  CoHN.  I  don't  think  there  is  anything  like  that.  I  think  it 
would  be  absurd  when  they  make  contracts  for  20  or  25  years. 
People  might  go  into  cutthroat  competition  for  20  days. 

Im*.  Cooper.  Has  your  company  been  prosperous  financially? 

Mr.  CoHN.  Very. 

Mr.  Cooper.  So  that  you  don't  need  the  additional  water  to  en- 
able you  to  succeed  financially? 

Mr.  CouN.  No,  sir;  I  don't  say  that.  I  say  that  while  we  can  do 
without  it,  the  people  need  it. 

Mr.  Cooper.  Ana  at  the  same  time  you  say  it  would  not  hurt  the 
Falls? 
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Mr.  CoHN.  The  4,400  feet,  let  me  explain,  comes  from  the  same 

place  that  any  diversion  would  come  from  on  the  Canadian  side,  and 

it  is  perfectly  absurd  to  allow  the  Canadians  to  develop  to  the  extent 

of  86,000  feet  and  say  that  the  Americans  shall  not  take  20,000  feet. 

,  Mr.  Garner.  That  is  the  point  I  am  glad  you  brought  out. 

Mr.  CoHN.  It  all  practically  comes  from  the  Canadian  side.  There 
is  no  report  of  any  engineer  which  says  that  any  diversion  on  the 
Canadian  side  affects  the  American  Falls.  Now,  the  water  at  the 
apex  of  the  Falls  is  nearly  18  feet  deep.  Who  could  look  at  it  and 
tell  whether  it  was  10  feet  deep  or  8? 

Mr.  Cooper.  There  is  a  black  rock 

Mr.  CoHN.  That  has  always  been  so. 

Mr.  Cooper.  The  point  is,  how  far  can  you  go?  The  only  question 
is  how  far  can  you  go? 

Mr.  CoHN.  Tnat  is  the  point;  the  people  of  Niagara  Falls  are  just 
as  anxious  to  preserve  the  scenic  beauty  of  the  Falls  as  anybody 
else.  There  are  many  people  who  are  dependent  on  the  traffic  caused 
by  the  tourists  coming,  and  yet  favor  this  legislation.  I  have  in 
mind  the  Gorge  Railroad,  which  was  represented  here  day  before 
yesterday.  There  is  no  one  who  understands  the  situation  who 
says  the  Falls  are  going  to  be  ruined  if  this  additional  diversion  is 
permitted. 

Mr.  Garner.  Well,  you  do  appreciate  the  caution  ? 

Mr.  OoHN.  I  think  that  is  proper.  This  matter  has  been  before 
Congress  for  a  number  of  years,  and  I  think  it  has  been  very  cautious. 

A&.  Difbnderfer.  To  whom  do  you  furnish  this  power?  Do  you 
sell  any  of  it  directly  to  the  consumer  in  the  city  of  Buffalo? 

Mr.  CoHN.  No,  sir ;  we  do  not  transmit  any  of  it  outside  of  Niagara 
Falls.    It  is  only  used  for  the  immediate  market. 

Mr.  Difenderfer.  You  do  not  furnish  any  power  to  any  other 
transmitting  company? 

Mr.  CoHN.  Not  in  the  city  of  Buffalo.  Just  in  the  city  of  Niagara 
Falls;  we  just  sell  it  to  distributing  companies  in  the  city. 

Mr.  Legarb.  I  see  here  article  5  goes  on  to  say : 

It  l8  the  desire  of  both  parties  to  accomplish  this  object  with  the  least  pos- 
sible injury  to  investments  which  have  already  been  made  in  the  constrnctlon 
of  power  plants  on  the  American  side  of  the  river,  and  on  the  Canadian  side 
of  the  river  In  the  Province  of  Ontario. 

Have  you  given  any  thought  to  that  part  of  the  treaty,  as  to  any 
legislation  we  may  pass  as  to  limitation  of  importation  of  power 
from  Canada  into  the  United  States?    Do  you  catch  my  idea? 

Mr.  CoHN,  I  do  not. 

Mr.  Garner.  I  understand  that  the  law  of  Canada  is  to  the  effect 
that  you  can  only  import  one-half  of  the  power  created  over  there — 
so  that  they  have  to  make  laws  protecting  their  interests? 

Mr.  CoHN.  Yes,  sir. 

Mr.  Lboare.  Yes;  but  suppose  we  should  pass  some  law  prohibiting 
that,  wouldn't  it  be  in  conflict  with  this  treaty? 

Mr.  CoHN.  Your  point  is  that  if  we  continue  this  prohibition  we 
are  running  contrary  to  the  treaty? 

Mr.  Legare.  That  seems  so  to  me. 

Mr.  CoHN.  You  will  excuse  me  from  talking  about  prohibition  of 
importation.  That  is  for  the  other  fellows  to  talk  about.  I  am  not 
interested  in  the  question  of  importation  from  Canada,  because  the 
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more  that  is  imported  the  more  it  comes  into  competition  with  us.  I 
am  not  quite  through.  I  just  want  to  say  that  in  Gen.  Greene's 
printed  statement  here,  on  page  8,  he  gives  conditions  on  the  Canadian 
side  and  conditions  on  the  American  side.  On  the  American  side  he 
gives  the  actual  development,  and  on  the  Canadian  side  he  gives  the 
authorized  development.  He  says,  "The  hydraulic  company  is 
authorized  to  develop  120,000  horsepower,"  but  that  statement  is  not 
exactly  as  I  understand  the  facts  to  be. 

Gen.  Greene.  That  was  what  I  understood  you  to  create.  That 
was  120,000  to  130,000  horsepower.  That's  the  impression  I  in- 
tended to  convey,  but  possibly  I  have  conveyed  a  wrong  impression. 
That  is  what  you  have  produced. 

Mr.  CoHX.  You  will  find  that  any  request  to  our  company  that 
has  been  made  by  the  government  officers  or  the  scenic  preservation 
committee  has  been  made  promptly  and  satisfactorily  honored. 

Mr.  Cooper.  What  is  the  plan  of  the  establishments  using  your 
power  ? 

Mr.  CoHX.  Oh,  we  sell  power  to  the  Wm.  A.  Rogers  Co.,  silver 
platers;  to  the  Carter-Crume  Co.,  which  makes  check  books;  the 
Electro-Metallurgical  Co.;  the  United  States  Light  &  Heating  Co., 
which  makes  batteries — there  are  about  60  customers. 

Mr.  Cooper.  How  many  of  those  are  24-hour  companies? 

Mr.  CoHN.  Practically  all  of  them — all  the  large  users.  If  they 
can  use  the  power  24  hours  a  day  that  makes  it  economical.  Some  of 
those  plants  could  never  have  been  established  without  the  24-hour 
service.  Now,  as  to  this  point  about  the  peak  of  the  load,  that  has 
been  mentioned.  The  language  of  the  treaty,  which  is  in  the  Smith 
bill,  is  intended  to  cover  the  larger  use  between  the  hours  of  6  and  8 
o'clock  in  the  evening,  when  railway  and  lighting  service  is  heaviest, 
but  Mr.  Barton  can  speak  better  than  I  can  on  that. 

Mr.  DiFENDERFER.  What  is  the  minimum  charge  to  those  24-hour 
plants  ? 

Mr.  CoHN.  I  don't  know  that  I  am  fully  acquainted  with  that 
except  as  to  some  contracts  I  have  drawn  in  late  years.  It  varies 
according  to  the  manner  of  its  use.  If  they  take  on  the  kilowatt-hour 
basis,  that  is  one  rate";  if  it  is  taken  for  10  years,  that  is  another  rate; 
and  if  it  is  taken  in  horsepower  quantities,  that  is  another  rate. 

Now,  the  public-service  commission  of  tne  State  of  New  York  had 
a  meeting  at  Albany  the  other  day  in  which  it  was  decided  that  the 
electrical  companies  shall  file  rates  the  same  as  railroad  companies. 

Mr.  DiFENDEREER.  Could  you  give  us  the  minimum  charge  on  the 
horsepower  basis? 

Mr.  CoHN.  About  $16  to  manufacturers. 

Mr.  DiFENDERFER.  Then  there  is  a  maximum  rate? 

Mr.  CoHN.  I  don't  think  I  have  drawn  any  contracts  higher  than 
$16  or  $18.  Perhaps  I  had  better  be  entirely  frank  and  say  that  there 
are  one  or  two  companies  using  large  amounts  that  have  a  substan- 
tially lower  rate.  Now,  the  public-service  commission  is  going  to 
compel  us  to  file  rates  the  same  as  railroads. 

Mr.  Garner.  The  power  companies  then  are  entirely  satisfied 
with  the  commission  and  with  its  workings,  up  to  date? 

Mr.  GoHN.  They  have  got  to  be.    [Laughter.] 

Mr.  DiFENDERFER.  And  you  are  entirely  satisfied  with  the  rates 
laid  down? 


110  PRESEBYATION  OF  NIAQABA^ALLB. 

Mr.  CoHN.  Well,  we  are  not  kicking  about  that  Those  who  are 
in  favor  of  bankrupt  corporations  have  different  views  from  ours. 

The  Chairman.  Mr.  Cohn,  if  vou  have  any  data  that  you  desire 
to  submit  as  a  part  of  your  remarks,  you  may  submit  them. 

Mr.  CoiiN.  Not  at  all.    We  want  some  legislation  and  that  is  all. 

The  Chairman.  In  regard  to  the  disposition  of  the  4,400  feet  of 
additional  water,  do  you  think  the  power  should  be  lodged  in  the 
Secretary  of  War  or  in  the  public  service  commission  of  the  State  of 
New  York? 

Mr.  CoHN.  I  think  that  we  ought  to  have  it    [Laughter.] 

The  Chairman.  Yes;  but  who  should  dispose  of  it? 

Mr.  CouN.  I  haven't  any  choice  or  any  views.  We  think  that  we 
ou^ht  to  have  it  anyway. 

A  Member.  You  would  not  advise  Congress  to  legislate  that  you 
should  have  it? 

Mr.  CoHN.  I  don't  think  that.  I  stated  a  year  ago  that  we  should 
have  it. 

The  Chairman.  But  if  you  can  not  have  it,  you  are  willing  that 
somebody  else  should? 

Mr.  Cohn.  I  say  it  would  be  very  unfair  on  the  part  of  Congress 
to  legislate  for  navigation  or  national  defense,  or  even  for  the  benefit 
of  scenic  beauty,  and  under  guise  of  such  purpose  attempt  to  take 
away  from  us  what  is  ours  at  common  law,  and  turn  it  over  to  some- 
one else. 

Mr.  Cooper.  Do  you  think  a  commission  should  be  created  to 
establish  rates? 

Mr.  CoHN.  Well,  we  have  one  iii  New  York. 

Mr.  Cooper.  Do  you  think  it  is  a  good  idea  to  sell  to  a  20,000- 
horsepower  consumer  at  a  less  rate  ? 

Mr.  Cohn.  Yes,  sir. 

Mr.  Cooper.  Why,  he  could  manufacture  his  gas  for  less? 

Mr.  Cohn.  I  don't  think  there  is  any  competition  in  that  business. 

Mr.  Cooper.  Not  there;  that  is  one  of  the  reasons.  [Laughter.] 
That  is  exactly  what  was  the  trouble  with  railroad  rebates.  The 
great  big  fellow  drove  the  other  fellow  out  of  business  any  time  he 
wanted  to.  • 

Mr.  Cohn.  That  certainly  is  rectified  for  the  few  by  the  public- 
service  commission  of  the  State  of  New  York ;  but  if  a  man  comes  to 
us  and  says :  "  Here,  I  want  to  buy  power,"  it  has  been  a  question  of 
individual  bargaining. 

The  Chairman.  Thank  you,  Mr.  Cohn.  We  will  now  hear  from 
Mr.  A.  C.  Morrison,  of  Chicago. 

STATEMENT  OF  IQl.  A.  C.  KOBBISON. 

Mr.  Morrison.  I  represent  the  Union  Carbide  Co.,  of  Niagara 
Falls.  I  am  neither  engineer  nor  lawyer,  but  my  company  is  a  user 
of  the  power  at  the  Falls  and  has  been  a  rapidly  develoi)iii£;  user  of 
power  there.  I  can  not  speak  for  the  electric-furnace  industry  as 
a  whole,  but  I  think  it  is  lair  that  I  be  allowed  to  brin^  before  this 
committee  a  general  picture  of  the  electric-furnace  industry,  espe- 
cially as  I  beSeve  that  my  company  is  the  largest  user  of  power  at 
Niagara  Falls,  which  is  the  center  of  electric-furnace  development 
in  this  country.    We  have  developed  in  the  last  few  years  very  rap- 
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idly,  from  a  very  small  beginning  to  our  present  status.  I  think  it 
is  fair  to  state  that  our  power  requirements  are  increasing  several 
thousand  horsepower  per  annum.  The  problem  of  securing  that  addi- 
tional power  is  a  ^ievous  one.  Water  power  seems  to  be  more  theo- 
retical than  practical.  Water  power,  located  advantageously,  as  is 
the  case  at  Niagara  Falls,  where  vast  quantities  of  raw  materials  can 
be  economically  assembled  and  distribution  of  finished  products  easily 
accomplished,  is  an  essential  strategic  advantage  to  the  very  heavy 
and  important  electric-furnace  industry — at  Niagara  Falls  especially, 
because  of  the  opportunity  which  their  superb  development  gives  the 
American  manufacturers  to  meet  foreign  competition  and  develop 
exports. 

The  electric-furnace  industry  was  born  of  the  last  very  few  vears, 
and  it  has  grown  from  a  crude  beginning  to  a  very  powerful  factor 
in  the  advance  of  American  manufactures,  and  is  essential  in  some 
lines  to  American  commercial  success.  Its  development  is  continu- 
ally increasing,  and  new  uses  for  the  products  of  the  electric  furnace 
are  being  discovered  almost  daily.  My  company's  product  has  be- 
come a  very  widely  distributed  necessity — so  wide,  indeed,  that  there 
is  hardly  a  town  in  the  coimtry  that  does  not  use  carbide  of  calcium. 
When  I  state  to  you  gentlemen  that  millions  of  people  besides  those 
near  the  Falls  are  being  benefited  by  the  beneficent  use  of  this  water 
power;  that  200,000  country  homes,  several  thousand  hotels,  and  over 
300  villages  are  illuminated  by  calcium  carbide  made  at  Niagara 
Falls;  and  that  it  is  really  bringing  the  educational  and  economic  in* 
fluence  of  a  brilliant  and  beautiful  illuminant  into  the  farm  home 
and  country  village,  the  dark  depths  of  the  mine,  the  buoys  and  bea- 
cons of  our  coast  line,  and  the  lights  of  our  engines  and  our  auto- 
mobiles, you  will  understand  that  perhaps  the  benefit  is  not  confined 
to  the  limited  circle  of  2,000,000  people  who  draw  light  or  power 
directly  from  Niagara  Falls. 

So,  to  sum  up :  This  question  of  power  has  become  extremely  diffi- 
cult. We  have  reached  the  limit  of  securing  large  units  of  power  at 
Niagara  Falls,  and  if  a  limitation  is  placed  upon  the  waters  of 
Niagara  Falls  which  may  be  diverted  we  shall  have  to  seek  else- 
where, and  the  search  for  American  power  properly  located  to  meet 
commercial  conditions  is  a  strenuous  one.  The  most  advantageous 
thing  we  can  do  is  to  establish  a  plant  across  the  river,  where  we  can 
keep  our  management,  assembly,  and  distribution  intact.  I  am  au- 
thorized by  my  company  to  say  that,  provided  the  limitation  fixed 
by  the  Burton  law  is  not  taken  off,  or  provided  that  we  can  not  get 
power  from  Canada,  we  will  be  forced  to  become  a  Canadian  insti- 
tution. 

Mr.  CooFEs.  Is  your  institution  connected  with  the  carbide  in- 
dustrv  of  the  "  Soo  "  ? 

Mr.  Morrison.  Yes,  sir. 

Mr.  CooFER.  Are  you  using  all  your  resources  ? 

Mr.  Morrison.  Owing  to  the  riparian-rights  question,  lake-level 
regulations,  and  the  disputes  over  it — ^the  suits  and  a  multitude  of 
legal  tanffles  which  have  held  development  there  in  check — instead  of 
getting  the  20,000  horsepower  contracted  for  we  have  been  cut  down 
so  that  7,600  horsepower  is  our  full  average  from  that  otherwise 
splendid  source  of  power.    The  water  has  been  and  is  still  running 
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to  waste  instead  of  building  towns  and  feeding  thousands  of  human 
beings. 

Mr.  CooFEE.  How  much  power  would  you  get  if  you  had  the  full 
amount? 

Mr.  Morrison.  Our  contract  calls  for  20,000  horsepower,  but  we 
could  get  40,000  if  it  was  developed,  but  we  have  never  been  able  to 
^t  more  than  about  7,500.  The  ramifications  of  this  electric- furnace 
industry  are  enormous.  We  all  know  some  of  the  many  varied  uses 
of  electricity,  but  there  are  greater  developments  coming.  There  is 
the  use  of  electricity  in  the  steel  industry,  new  metals  which  add 
to  the  wearing  power  of  rails  and  thus  facilitate  transportation,  so 
that  these  industries  are  being  born  within  industries,  and  new  uses 
are  in  process  of  being  born,  and  many  of  them  have  already  de- 
velojpea  into  substantial  and  permanent  entities.  There  is  one  won- 
derful thing,  a  child  of  the  electric  furnace,  and  that  is  that  the  ni- 
trate industry — ^that  is,  getting  nitrate  from  the  air  and  putting  it 
into  the  form  of  fertilizers,  which  in  European  countries  is  already 
very  large;  indeed,  it  has  developed  very  rapidly  in  this  coulitry, 
so  that  in  five  years  contracts  abroad  have  aggregated  200,000  horse- 
power, aijd  this  vast  amount  of  power  is  now  fcing  used  for  the  bene- 
fit of  agriculture,  and  thus  the  whole  people.  The  Chilean  niters  are 
limited.  This  country  in  its  water  power  has  the  solution  of  the 
nitrate  problem,  the  problem  of  preserving  the  fertility  of  our  soil. 
We  are  told  that  we  are  importing  more  tnan  ever.  As  soon  as  the 
soil  becomes  exhausted  the  nitrates  become  necessary,  and  it  is  prac- 
tically settled  that  the  electrical  industry  must  solve  the  nitrate  ques- 
tion. This  vast  need  must  be  met.  Niagara  Falls  has  a  growth  that 
is  as  much  beyond  European  dreams  as  the  Falls  themselves  surpass 
European  imagination. 

Mr.  DiPENDERFER.  From  whom  do  you  get  this  power? 

Mr.  Morrison.  The  Niagara  Falls  tower  Co. 

Mr.  DiFENDBRFBR.  Are  any  of  your  stockholders  interested  in  the 
Nia^ra  Falls  Power  Co.  ? 

Mt.  Morrison.  I  think  not.  I  believe  it  is  a  correct  statement  to 
say  that  they  are  not  connected  with  it  in  any  way. 

Mr.  DiFENDBRFBR.  Would  you  be  prepared  to  state  what  you  pay 
for  your  power? 

Mr.  Morrison.  I  would  hesitate  to  do  so.  .  I  assume  that  could  be 
easily  ascertained.    Some  of  the  power  companies  could  tell  you. 

Mr.  Cooper.  Mr.  Morrison,  this  may  be  a  little  foreign  to  the 
matter  before  us,  but  what  do  you  think  of  the  water  development  in 
the  great  gorges  of  the  West  ? 

Mr.  Morrison.  It  is  true  there  is  great  theoretical  possibility 
there,  but  I  desire  to  refer  back  to  my  general  statement  that  the 
utilization  of  water  power  is  more  theoretical  than  practical.  Freight 
and  water  transportation  and  nearness  to  markets  is  sometimes — al- 
most always,  in  fact — the  necessarily  deciding  factors  in  the  ultimate 
question  of  the  utilization  of  water  power.  For  illustration :  In  Nor- 
way and  Sweden — especially  in  Norway,  where  much  nitrate  carbide 
and  steel  is  manufactured — the  water  power  comes  right  down  from 
the  top  of  the  mountains  to  the  sea  ana  the  ships  dock  in  deep  water 
right  there  at  the  foot  of  the  mountain,  where  the  works  are  located. 
Water  power  is  so  cheap  there  that  I  believe  I  can  state  that  rates 
are  $8  to  $10  per  horsepower  year  as  against  the  very  much  higher 
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rates  American  power  can  be  developed  for.  It  requires  a  good  loca- 
tion and  American  genius  to  exist  against  such  amazing  competition. 

Mr.  Cooper.  And  you  have  been  employing  American  labor  all  the 
timet 

Mr.  Morrison.  Yes,  sir.  I  wish  to  emphasize  one  thing,  and  that 
is  this,  that  if  the  embargo  against  the  importation  ox  Canadian 
power  is  not  lifted  we  will  he  obliged  to  use  Canadian  power  in 
C!anada,  and  thus,  in  part  at  least,  become  a  Canadian  institution  em- 
ploying Canadian  labor;  so  that  we  are  decidedly  in  favor  of  re- 
moving that  embargo  as  we  are  good  Americans. 

The  Chairman.  Is  there  any  reason  whv  Congress  should  not  re- 
fer this  to  some  commission  to  fix  the  rates  t 

Mr.  Morrison.  Well,  we  have  no  objection  whatever  to  any  regu- 
lation of  rates  that  is  fair  and  equitable.  We  are  buyers  oi  power 
and  users  of  power. 

The  Chairman.  The  committee  will  now  hear  Mr.  Millard  R 
Bowen,  of  Buffalo,  N.  Y. 

STATEMEin!  OF  HULABD  7.  BOWEN. 

Mr.  Bowen.  I  am  from  Buffalo,  N.  Y.  I  represent  the  Erie  & 
Ontario  Sanitary  Canal  Co.,  a  corporation  of  New  York  State.  I 
would  ask  the  consideration  by  the  members  of  the  committee  of  the 
course  of  the  canal  pictured  on  this  map,  which  is  taken  from  the 
Government  sheets.  I  am  the  organizer  and  president  of  the  com- 
panv  that  is  to  accomplish  this  work. 

Mr.  Cooper.  What  company  is  it? 

Mr.  Bowen.  The  Erie  &  Ontario  Sanitary  Canal  Co.,  organized 
two  years  ago  last  fall. 

Mr.  Garner.  For  what  purpose? 

Mr.  Bowen.  The  purposes  mentioned  in  the  charter  are  very 
broad. 

Mr.  CooPEB.  The  general  purpose.  Can  you  state  what  the  pur- 
pose of  your  company  is  without  stating  what  is  in  the  company 
charter? 

Mr.  Bowen.  Not  only  to  provide  a  canal  for  sanitation  and  navi- 
gation, but  also  that  the  water  shall  be  used  for  power,  the  right  of 
way  for  warehouses  along  the  line  of  the  canal,  or  any  business  pur- 
pose under  the  laws  of  New  York. 

Mr.  DuTNOERFER.  What  is  your  capital  stock? 

Mr.  Bowen.  One  hundred  thousand  dollars,  unwatered. 

Mr.  Cooper.  You  propose  getting  some  of  that  water  power  that  is 
now  used  by  some  outsiae  consumers? 

Mr.  Bowen.  All  of  the  water  used  under  the  treaty  is  what  would 
be  necessary  to  make  this  a  commercial  success.  The  4,400  feet 
allowed  for  power  under  the  treaty  can  be  added  to  by  a  provision 
of  the  treaty  that  I  will  read,  so  that  there  can  be  no  misappreciation 
of  the  scope  of  this. 

Mr.  Ckx)FER.  Would  that  abridge  the  vested  rights  of  those  riparian 
owners  if  vou  get  the  surplus?  The  statement  was  made  this  morn- 
ing that  the  companies  already  existing  have  the  right  of  riparian 
owners. 

Mr.  Bowen.  As  riparian  owners  they  can  take  any  amount  op- 
posite their  own  holdings.    We  will  turn  backward  all  the  streams 
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that  run  into  Niagara  River,  at  or  near  Buffalo,  and  stop  all  of  the 
floods;  we  shall  make  the  waters  of  Niagara  Biver  as  pure  as  nature 
intended  them  to  be. 

Mr.  CooFER.  How  mudi  is  the  capital  to  be? 

Mr.  BowEN.  Thirty  million  dollars,  to  be  raised  by  sale  of  bonds. 

Mr.  Garner.  You  mean  to  say,  then,  that  your  corporaticm  gets 
permits  from  the  Government  and  then  sells  its  rights  to  somebody 
else? 

Mr.  BowBN.  Not  at  all.  We  will  serve  the  public  free  with  this 
canal  for  the  purpose  of  sanitation,  giving  to  all  the  people  on  the 
Niagara  frontier  free  sewage  disposal  and  free  flood  abatement,  and 
also  we  will  give  Buffalo  City  a  thousand  feet  of  dockage,  and  a 
maximum  kilowatt-hour  rate  whidi  will  be  on  the  same  basis  as  the 
Ontario  rate — 4^  cents  per  kilowatt-hour. 

Mr.  Garner.  A  very  laudable  ambition  indeed.  But  you  don't  pro- 
pose to  do  all  of  this  with  a  capital  of  $100,000? 

Mr.  BowEN.  My  dear  sir,  in  Albany  the  other  day  a  trolley  .com- 
pany agreed  to  issue  bonds  for  the  lull  extent  of  its  construction. 
The  income  proved  by  that  trolley  company  was  so  sufiicient  to  pay 
for  the  charges  that  the  public  service  commission  gave  them  the 
right  to  go  ahead  and  issue  the  bonds  for  the  full  amount.  Our 
finances  are  to  be  obtained  for  this  enterprise  from  the  sale  of  bonds. 
The  stock  necessary  to  be  sold  is  only  necessary  for  the  promotion  of 
the  business. 

Mr.  Cooper.  Is  all  this  stock  paid  for  ? 

Mr.  BowEN.  It  is  not ;  it  is  only  being  sold  as  necessity  arises. 

Mr.  Cooper.  But  you  anticipate  it  will  take  all  that  amount? 

Mr.  BowEN.  Yes,  sir;  170,000  horsepower  of  electricity  can  be 
developed  from  the  312  feet  of  fall  that  we  obtain.  The  same  amount 
that  we  ask  for,  if  used  by  another  company,  would  not  come  within 
a  very  small  percentage  of  what  we  can  generate.  By  reason  of  the 
extraordinary  conditions  of  the  frontier  we  can  use  this  water  three 
times  over,  and  obtain  28  horsepower  from  every  cubic  foot  of  water. 

Mr.  Garner.  In  your  navigation  feature  wouldn't  you  be  in  com- 
petition with  Montreal? 

Mr.  Bowen.  No ;  because  the  United  States  has  passed  on  five  dif- 
ferent studies  for  a  ship  canal  between  Lakes  Erie  and  Ontario  and 
has  turned  them  down  on  the  ground  that  it  would  help  Montreal 
more  than  New  York.  Therefore  navigation  in  this  canal  would 
stop  at  the  barge  canal,  and  would  take  the  barge  trafiic  and  would 
send  those  barges  through  to  New  York  without  going  down  the 
Niagara  River,  and  vice  versa,  save  passing  up  the  river  from 
Tonawanda,  where  the  current  is  swift.  No  provision  for  an  inner 
canal  has  been  made  by  the  State,  and  the  river  has  to  be  used  for 
that  purpose. 

Mr.  Legare.  How  much  water  do  you  propose  to  use? 

Mr.  Bowen.  Six  thousand.  In  order  to  make  it  a  success  it  is 
necessary  to  take  1,600  feet  per  second  in  addition  to  the  4,400  feet, 
that  being  especially  for  sanitation  and  navigation,  which  is  less 
than  the  percentage  that  has  been  allowed  for  dilution  at  Chicago, 
This  study  has  been  a  study  for  years  with  me,  and  I  have  taken 
up  all  the  data  I  have  obtained  since  I  organized  the  Manufacturers' 
Club  of  Buffalo.  Many  manufacturers  came  to  Buffalo,  and  were 
turned  away  because  there  was  not  enough  power,  and  because  the 
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prices  were  excessive,  and  because  factory  sites  with  both  rail  and 
water  connections  are  scarce  and  expensive. 

Mr.  DiFEXDEHFER.  How  long  is  this  canal? 

Mr.  BowKN.  Forty-two  miles. 

Mr.  DiFE^DERFER.  Then  you  would  discharge  into  Liake  Ontario? 

Mr.  BowEX.  After  the  sewage  is  taken  away  from  the  water. 

Mr.  DiFENDERFER.  What  is  your  proposition  for  the  disposition 
of  the  sewage? 

Mr.  BowEN.  That  is  similar  to  the  proposition  of  the  drainage 
canal  of  Chicago.  The  drainage  canal  there  has  been  in  operation 
for  12  years. 

Mr.  DiFENDERFER.  You  would  then  drain  the  pure  water  into 
Lake  Ontario? 

Mr.  BowEN.  Without  any  appreciable  contamination.  The  effect 
of  the  experience  of  the  Chicago  Drainage  Canal  has  been  that  in 
all  of  their  years  of  operation  the  contamination  is  never  appreci- 
able— that  all  of  the  sewage  matter  disappears  in  the  form  of  gas. 
The  chemists  who  have  examined  the  water  there  find  that  at  Lock- 
port,  which  is  82  miles  from  Lake  Michigan,  half  of  the  sewage  mat- 
ter has  disappeared,  and  no  trace  remains  48  miles  from  Lake 
Michigan. 

In  our  canal,  with  a  greater  dilution  of  water,  and  with  a  less 
amount  of  sewage  to  drain  into  it,  the  flow  of  42  miles  will  natu- 
rally, for  many  years  to  come,  purify  the  water  coming  into  it.  Be- 
tween Liockport  and  Lake  Ontario  there  will  be  two  large  reservoirs 
for  the  dams  below  Lockport.  If  the  State  of  New  York  finds  that 
there  is  any  contamination  we  will  be  compelled  by  the  Health  De- 
partment of  the  United  States  and  the  State  board  of  health  to  treat 
the  water  in  such  a  way  as  to  satisfy  them  that  there  is  no  contami- 
nation. 

Mr.  I^.GARB.  Under  what  clause  of  the  treaty? 

Mr.  BowEN.  In  article  4  of  the  treaty,  and  in  article  5,  the  last 
clause. 

The  Chairman.  Mr.  Bowen.  in  that  connection,  do  you  think  it 
would  be  advisable  to  give  the  International  Boundary  Commission 
authority  to  prevent  the  pollution  of  the  waters? 

Mr.  BowEN.  They  say  they  will  have  to  get  that  authority.  They 
don't  want  to  take  up  the  authority  even  in  such  a  matter  as  this 
until  you  give  them  the  points  upon  which  to  pass.  In  other  words, 
they  will  be  in  the  attitude  of  agreeing  to  the  proposition  tliat  will 
be  sent  up  by  you  or  any  department  of  the  Government. 

Now,  in  article  8  you  will  find  a  very  strong  argument  in  favor 
of  this  plan.    The  third  clause  begins  this  way: 

The  following  order  of  precc\lPiK'e  shall  be  observed  nmong  the  various  uses 
enumerated  hereinafter  for  these  waters,  and  no  use  shall  be  peruiitted  which 
tends  nmterlftUy  to  c(»nflict  with  or  rf  strnhi  rny  other  use  which  is  jjiven  pref- 
erence over  it  in  this  order  of  preference: 

(1)  Upc  for  domestic  and  sanitary  purposes; 

(2)  Uses  for  navigation,  including  the  service  of  canals  for  the  puriH)ses  of 
navIgntioD ; 

(3)  V»e9  for  power  and  for  Irrlsratlon  puriH)ses. 

George  Clinton  told  me  that  he  was  told  to  make  this  treaty  broad 
and  comprehensive  and  to  take  away  technicalities,  so  that  there 
should  be  the  broadest  interpretation  of  the  treaty  for  both  sides  of 
the  boundary.    So  far  they  nave  not  passed  upon  the  rules,  but  the 
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International  Joint  Commission,  established  under  the  treaty,  are 
still  uncertain  of  their  powers,  but  I  think  when  they  get  into  the 
matter  their  powers  will  develop. 

Now,  in  order  that  I  may  have  something  to  talk  on,  from  a  view- 
point of  the  bills  that  are  before  this  committee.  I  have  certain  sug- 
gestions to  make  in  regard  to  the  wording  of  the  preamble  of  both 
bills.  First,  in  the  bill  (H.  R.  7694)  introduced  by  Mr,  Simmons, 
why  not  strike  out  "  fifth  article  of  the  "  and  leave  it,  "  to  give  effect 
to  the  treaty,"  and  not  confine  it  to  a  simple  interpretation  of  one 
article?    That  article  is  limited. 

Now,  in  line  3  of  the  Simmons  bill  I  would  insert,  after  the  word 
"  from,"  the  words  "  Lake  Erie  in  Erie  County,  New  York,  or." 

It  was  asked  me  by  Chairman  Tawney  the  other  day  whether  this 
water  taken  from  the  head  of  the  river  could  be  construed  as  water 
taken  from  the  river  under  this  treaty.  I  interpreted  it  this  way. 
Right  at  the  head  of  the  river  there  enter  into  the  river  an  average 
of  220,000  cubic  feet  per  second.  If  we  take  part  of  that  away,  it  is 
taking  water  from  Niagara  River,  although  technically  it  mignt  be 
at  the  head  of  the  river.  Now,  from  the  sanitary  point  of  view, 
right  there,  half  of  the  6,000  feet  ought  not  to  go  into  Niagara  River 
or  Lake  Erie.  A  year  ago  the  marine  hospital  sent  Dr.  McLaughlin 
to  make  an  examination.  Dr.  McLaughlin  has  been  called  before 
your  committee,  and  he  may  explain  his  report.  It  says  that  160,- 
000,000  gallons  of  water  a  day  flow  back  into  the  river,  polluted,  from 
Buffalo  alone. 

The  Chairman.  I  want  to  say  that  Dr.  McLaughlin  was  here,  but 
he  could  not  wait,  so  he  will  come  before  the  committee  next  Tuesday. 

Mr.  BowEN.  Let  me  point  out  some  of  the  principal  points,  then, 
and  he  will  go  into  the  details.  That  160,000,000  feet  ought  never  to 
go  back  into  the  river  polluted.  That  does  not  include  stream  waters 
that  are  polluted,  so  that  polluted  stream  waters,  together  with  other 
polluted  waters  that  flow  back  to  Niagara  River  can  be  said  to  be 
more  than  3,000  cubic  feet  per  second. 

The  Chairman.  To  give  this  authority  to  the  International  Bound- 
ary Commission  we  would  have  to  put  in  a  new  bill. 

Mr.  BowEN.  I  think  that  they  would  accept  your  putting  into  this 
bill  "  the  use  of  1,600  feet  for  sanitary  purposes."  That  is  the  pro- 
vision of  article  4.  The  commission  say  that  it  only  needs  some 
action  on  the  part  of  Congress. 

The  Chairman.  Then  you  desire  to  have  that  in  the  pending  bill? 

Mr.  BowEN.  Yes,  sir ;  so  that  the  sanitarjr  feature  of  this  bill  can 
be  passed  upon  by  the  international  commission.  Now,  then,  all  that 
we  are  asking  for,  practically,  is  3,000  cubic  feet  to  dilute  the  sewage 
of  the  frontier,  in  addition  to  the  3,000  cubic  feet  that  ought  never 
to  enter  the  lake  and  river  in  a  polluted  condition. 

The  Chairman.  How  far  would  that  extend  west?  You  say  that 
it  would  be  sufficient  to  prevent  the  pollution  of  the  waters  between 
Canada  and  the  United  States? 

Mr.  BowEN.  Yes,  sir.  The  east  end  of  Lake  Erie  and  Niagara 
River.  This  report  shows  that  the  sewage  of  Cleveland,  Erie,  and 
even  of  Dunkirk,  is  taken  care  of  in  the  waters  of  Lake  Erie,  so  that 
the  dangers  are  very  remote  at  Buffalo,  as  Dr.  McLaughlin  says. 
Therefore,  taking  all  the  streams  south  of  Lackawanna,  and  even 
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Hamburg,  turning  back  all  the  streams  at  and  near  Buffalo  into  this 
canal  is  very  comprehensive. 

I  have  given  instructions  to  the  engineers  that  the^  shall  construct 
the  sanitary  canal  and  make  it  comprehensive  (as  Jim  Hill  said),  so 
comprehensive  that  engineers  50  years  hence  will  not  be  able  to 
greatly  improve  it. 

Mr.  Legare.  Mr.  Bowen,  it  seems  to  me  you  are  wrong  in  your 
proposition  to  use  more  than  is  allowed  in  the  treaty.  For  instance, 
at  the  foot  of  clause  5  you  are  unquestionably  given  the  right  to  use 
this  water  for  use  of  canals  and  domestic  uses,  or  for  the  purposes  of 
navigation.  Now,  under  that  you  could  use  your  1,600  m  addition 
to  the  56,000.  • 

Mr.  Bowen.  What  we  ask  for  is  4,400  cubic  feet  per  second  for 
power  and  1,600  cubic  feet  per  second  additional,  under  the  last  clause 
of  Article  V  of  the  treaty  for  sanitation  and  navigation. 

Mr.  Lagare.  That  is  why  I  don't  think  your  scheme  is  practical. 
Under  that  clause  you  have  the  right  to  use  that  in  addition  to 
56,000,  but  you  go  further  and  say  you  want  to  use  it  for  water-power 
purposes,  x  ou  say  that  your  scheme  also  includes  power  purposes. 
Jf  ow,  article  8,  that  you  mentioned  here,  seems  to  me  to  confine  itself 
clearly  to  the  56,000  feet  mentioned  in  the  treaty.  It  says  "these 
waters  "  only.  It  says  "  these  waters,"  meaning  these  waters  that  are 
mentioned  back  here. 

Mr.  Bowen.  If  you  take  that  viewpoint,  then  we  are  entitled  to 
the  diversion  we  ask  for,  on  the  grounds  that  we  use  it  for  conserva< 
tion  of  both  health  and  power.  The  Government  is  pledged  to  stop 
pollution  of  international  waters. 

Mr.  Leoabe.  But  you  are  asking  for  6,000. 

Mr.  Bowen.  We  are  asking  for  the  whole  diversion  for  both  con- 
servation of  health  and  power. 

Mr.  Garner.  The  only  difference  between  Mr.  Legare  and  Mr. 
liowen  seems  to  be  the  difference  between  6,000  feet  and  the  4,400 
feet. 

Mr.  Bowen.  Yes,  sir.  The  Hydraulic  Co.,  with  6,500  cubic  feet, 
and  the  Niagara  Falls  Power  Co.,  with  8,600  cubic  feet  at  the  falls, 
are  generating  less  power  than  we  will  generate  with  6,000  feet. 

Jf^.  Garner.  But  could  you  utilize  this — unless  you  had  enough 
to  make  a  business  of  it 

Mr.  Bowen.  We  need  the  full  6,000  cubic  feet  to  make  a  com- 
mercial success.    Yes,  sir. 

The  Chairman.  Mr.  Bowen,  how  long  do  you  think  it  will  take 
you  to  conclude? 

Mr.  Bowen.  I  have  some  information  in  regard  to  electrical  con- 
tracts that  you  have  sought  for  and  also  some  suggestions  as  to  what 
action  has  been  taken  before  in  similar  applications. 

The  Chairm\n.  We  will  go  on  until  5  o'clock. 

Mr.  BowEN.  In  addition  to  the  change  in  the  title  of  the  bill  (Mr. 
Bowen  refers  to  the  Simmons  bill) ,  I  have  a  correction  where  it  says 
"above  the  Falls  of  Niagara  within  the  State  of  New  York  for 
power  purposes."  Now,  my  suggestion  is  to  change  that  to  read: 
"For  all  purposes  mentioned  in  the  treaty."  Furthermore,  in  line  8 
of  the  Simmons  bill,  after  the  words  "  such  diversions,"  I  would 
suggest  inserting  these  words:  "And  who  shall  conserve  the  useful- 
ness of  the  water  to  its  fullest  extent."    Now,  furthermore,  to  cover 
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the  point  of  the  additional  1,600  feet,  after  the  word  "  nine  "  in  line 
12,  insert  "to  wit:  Twenty  thousand  cubic  feet  per  second  for 
power  and  one  thousand  six  hundred  cubic  feet  per  second  for 
sanitation  and  navigation,"  covering  the  point  that  I  nave  explained. 
Then,  on  page  2  of  the  Simmons  bill,  lines  3  and  4,  strike  out 
"commissioners  on  the  part  of  the  United  States  in  the,"  leaving 
it  to  read:  "That  no  such  permit  shall  be  granted  allowing  diver- 
sions of  water  exceeding  m  the  aggregate  fifteen  thousand  six 
hundred  cubic  feet  per  second  without  the  consent  of  the  State 
of  New  York  and  of  the  international  joint  commission  provided 
for  by  said  treaty;"  and  adding  at  that  point,  in  line  5:  "And 
all  further  diversions  shall  be  governed  by  the  rules  of  prece- 
dence* and  preference  made  -in  the  treaty,  and  shall  be  limited  to 
such  amounts  as  shall  not  injure  or  interfere  with  the  navigable 
capacity  of  Niagara  River,  or  its  integrity  and  proper  volume  as  a 
boundary  stream,  or  the  scenic  grandeur  of  Niagara  Falls,"  leaving 
it  in  the  discretion  of  the  Secretary  of  War  to  decide  whether  any 
application  shall  come  within  the  terms  of  the  treaty.  I  think,  witn 
those  corrections,  there  is  no  objection  to  the  Simmons  bill,  and 
almost  the  same  corrections  could  oe  inserted  in  the  Smith  bill. 

The  Ch^airman.  Have  you  made  the  corrections  in  both  bills! 

Mr.  BowEN.  Yes,  sir.  I  started  to  refer  to  a  part  of  the  case  as 
presented  in  a  case  before  the  Rivers  and  Harbors  Committee  on  the 
Alexander  bill  on  January  6,  1911.  There  we  showed  our  case  very 
completely  in  its  essential  points.  To  further  illustrate  the  points,  I 
have  here  a  signed  statement  issued  by  Mr.  Isham  Randolph,  of 
Chicago,  stating  the  reasons  why  the  grants  should  be  made  to  the 
Erie  &  Ontario  Sanitary  Canal  Co. : 

Reasons  why  Congress  and  the  International  Joint  Commission  should  grant  to 
the  Erie  d  Ontario  Sanitary  Canal  Co,  the  right  to  divert  from  Lake  Erie  and 
use  6,000  cubic  feet  of  water  per  second. 

In  presenting  an  argument  to  Congress  and  the  International  Joint  Commis- 
sion on  behalf  of  the  Erie  &  Ontario  Sanitary  Canal,  the  following  points 
Shoulcl  be  brought  out : 

First.  Buffalo  is  discharging  its  sewage  in  a  raw  state  into  the  Niagiira 
River  and  the  waters  of  said  river  are  thereby  polluted  and  rendered  unfit  for 
potable  use. 

This  river  is  the  natural  source  of  supply  for  cities  and  villages  on  both  sides 
of  its  channel,  and  the  inhabiiants  of  said  cities  and  villages  have  learned  by 
sickness  and  death,  which  medical  science  has  trulj'  traced  to  the  water  supply, 
that  the  water  of  Niagara  River  wf.s  unwholesome  and  laden  with  pathogenic 
germs. 

To  secure  relief  from  this  deplorable  condition,  resort  has  been  made  to  arti- 
ficial means  of  purifying  tJie  water  taken  from  the  river  for  ix>table  use,  with 
results  not  always  salisfactory,  but  always  expensive.  This  condition  will  con- 
tinue to  affect  the  inhabitants  of  the  Niagara  frontier  just  as  long  as  the  un- 
purified  sewage  of  Buffalo  flows  into  the  river.  An  adequate  purification 
system  for  the  city  of  Buffalo  means  an  initial  expenditure  of  many  millions  of 
dollars  and  an  annual  outlay  for  oi)eration  and  upkeep  which  would  represent 
the  interest  on  many  millions  more.  The  alternative  to  sewage  purification 
would  be  to  abandon  the  Niagara  River  as  an  open  sewer  and  the  discharge  of 
the  sewage  into  some  channel  or  channels  which  would  carry  it  off.  This  propo- 
sition is  practicable,  but  its  cost  would  be  very  great,  probably  as  great  as  the 
creation,  oi>eration,  and  upkeep  of  an  adequate  purification  plant. 

Here  arises  the  opportunity  for  private  enterprise  to  do  for  the  city  what  It 
hesitates  to  do  for  Itself.  Seeing  this  opi>ortunity  the  projectors  ^t  the  Erie  & 
Ontario  Sanitary  Canal  have  formulated  a  project  and  offered  it  as  a  means  of 
diverting  the  sewage  of  Buffalo  from  the  Niagara  River. 
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BrieHy  staled,  this  project  contemplates  reversing  the  flow  of  the  Bufifalo  River 
and  Smokes  Creek  through  a  tunnel  several  miles  in  length.  The  flow  into 
which  fix>m  the  south  is  through  an  oi)en  channel,  and  away  from  which  on  the 
north  Is  through  an  open  channel,  which  Anally  discharges  into  the  gorge  of 
Eighteen  Mile  Creek.  As  an  auxiliary  to  the  construction  described,  it  is  pro- 
posed to  use  that  part  of  the  Erie  Canal  along  the  water  front  of  Buffalo  and 
extending  north  to  the  adopted  project  for  the  barge  canal. 

This  costly  project  is  not  offered  as  a  free  gift;  there  are  but  few  philanthro- 
pists in  the  world  who  can  make  such  a  kingly  donation  to  humanity;  the 
projectors  believe  that  they  can  be  compensated  for  their  outlay  by  a  gift  which 
will  cost  their  beneficiaries  nothing.  That  gift  is  a  right  in  perpetuity  to 
abstract  from  Lake  Erie  to  feed  the  channels  which  tliey  will  provide  G,000 
cubic  feet  of  water  i)er  second.  This  water  in  passing  from  Lake  Erie  to  Lake 
Ontario  will  drop  326.42  feet ;  taking  the  mean  level  of  Erie  from  1860  to  1906 
as  572.60  above  sea  level,  and  the  mean  level  of  Ontario  for  the  same  period 
as  246.18  (see  General  Chart  of  Northern  and  Northwestern  Lakes,  issuetl  by 
the  War  Department,  Jan.  6,  190S,  Catalogue  A).  If  we  assume  14.42  feet  as 
the  loss  of  head  due  to  slope  and  other  causes,  there  remains  a  power-producing 
drop  of  312  feet;  at  an  efficiency  of  80  per  cent,  1  cubic  foot  dropping  11  feet 
will  produce  1  horsepower;  therefore,  if  we  di\ide  312  by  11  and  multiply  by 
6,000  cubic  feet  per  second,  the  result  will  be  170,160  net  eJectrical  horseix)wer. 
Now  in  the  conservation  of  a  natural  resource'  that  use  is  best  which  yields 
the  greatest  amount  of  service  and  consequent  benefit  to  the  human  race.  This 
condition  will  be  reached  In  the  highest  possible  degree  of  attainment  in  carry- 
ing out  the  project  put  forward  by  the  originators  and  developers  of  the  plans 
for  the  Erie  &  Ontario  Sanitary  Canal. 

This  statement  is  borne  out  first  by  the  fact  thiit  by  moans  of  this  project  the 
sewage  of  Buffalo  will  be  kept  out  of  the  Niagara  River,  leaving  that  stream 
an  unpolluted  and  healthful  source  of  supply  for  the  towns  and  villages  along 
its  banks,  botli  on  the  American  and  on  tlie  Canadian  sides — a  result  which 
will  be  recognized  as  of  primary  and  vital  Importance;  secondly,  in  no  other 
way  can  the  volume  of  water  which  it  is  proposed  to  extract  from  Lake  Erie 
be  made  as  useful  commercially  or  caused  to  produce  so  high  a  revenue.  The 
amount  of  that  revenue,  it  must  be  remembered,  is  not  to  be  measured  by  the 
net  electrical  power  indicated  at  the  switchboard,  for  it  is  well  known  that 
electrical  companies  are  enabled  to  sell  from  25  to  50  per  cent  more  power  than 
they  are  theoretically  producing,  by  reason  of  the  fact  that  all  patrons  are  not 
i^ynclironous  users  of  power. 

Under  Article  V  of  the  treaty  between  the  United  States  and  Great  Britain 
relating  to  boundary  waters  between  the  United  States  and  Canada,  proclaimed 
May  13,  1910,  the  United  States  "may"  autliorize  and  permit  the  diversion 
witliin  the  State  of  New  York  of  the  waters  of  said  river  above  the  Falls  of 
Niagara,  for  power  purposes,  not  exceeding  in  the  aggregate  a  daily  diversion 
at  the  rate  of  20.000  cubic  feet  of  water  per  second.  •  ♦  ♦  »•  The  prohibi- 
tions of  this  article  shall  not  apply  to  the  diversion  of  water  for  sanitary  or 
domestic  purposes,  or  for  the  service  of  canals  for  purposes  of  navigation." 

Under  the  operations  of  the  Burton  bill,  the  taking  of  water  from  the  Niagara 
Biver  on  the  American  side  has  been  limited  to  16,600  cubic  feet  per  second, 
ao  that  there  is  a  margin  of  4,400  cubic  feet  per  second  which  may  become 
available  for  water-power  purposes.  For  this  surplus  water  there  are  rival 
applicants;  two  of  these  are  companies  now  in  successful  operation;  one  of 
these  companies  is  the  Niagara  Falls  Power  Co.,  operating  under  a  head  of 
136  feet,  or  only  41.66  per  cent  of  the  total  difference  in  level  between  Lakes 
Brie  and  Ontario;  the  other  is  the  Niagara  Falls  Hydraulic  Power  &  Manu- 
facturing Co.,  operating  under  a  head  of  210  feet,  or  64.33  per  cent  of  the  total 
difference  in  level  between  Lakes  Erie  and  Ontario. 

The  Erie  &  Ontario  Sanitary  Canal  Co.  proposes  to  operate  under  a  head  of 
812  feet,  or  95-58  per  cent  of  the  total  difference  in  level  between  Lakes  Erie 
and  Ontario. 

As  a  further  comparison  of  the  useful  work  at  each  of  the  power  sites  named, 
it  may  be  stated  that  one  cubic  foot  of  water  used  by  the  respective  companies 
on  an  efficiency  Imsis  of  80  i)er  cent  gives : 

Horsepower. 

For  the  Niagara  Palls  Power  Co IJ-  f^ 

For  the  Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co 23. 86 

For  the  Erie  &  Ontario  Sanitary  Canal  Co 86.46 
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The  Erie  &  Ontario  Sanitary  Canal  development  shows  an  efficiency  31i  pei 
cent  highdr  than  the  most  efficient  of  the  other  two  companies  In  this  material 
phase  of  power  produced,  and  as  a  conservator  of  life  and  health  it  stands  100 
per  cent  above  any  competitor. 

Objections  to  abstracting  water  from  Lake  Erie  and  from  Niagara  River, 

The  valid  objection  to  abstracting  water  from  Lake  Erie  lies  in  its  diminish- 
ing slightly  the  depth  of  navigable  water  and  thus  harmfully  affecting  lake 
commerce.  This  objection  can  be  met  in  one  or  other  of  several  ways.  A  dam 
such  ns  was  recommended  by  the  Board  of  Engineers  on  Deep  Waterways  be- 
tween the  Great  Lakes  and  the  Atlantic  Seaboard  (see  p.  293,  H.  Doc.  No. 
149,  56th  Gong.,  2d  sess.)  would  meet  all  objections  raised  by  navigators  on 
the  score  of  reduced  depth.  This  method  is  opposed  by  the  American  section 
of  the  International  Waterways  Commission,  because  of  the  increased  danger 
of  flood  damage  to  Buffalo,  "  and  for  the  postponement  of  the  date  of  opening 
navigation  in  the  spring"  (see  pp.  7  and  8,  Sixth  Progress  Report  of  the  In- 
ternational Waterways  Commission,  Nov.  1,  1910). 

The  construction  of  the  Erie  &  Ontario  Sanitary  Canal  would  care  for  the 
flood  conditions  which  Inspired  the  apprehension  of  the  commission,  by  affording 
outlet  for  the  high  waters;  the  commission  however  believes  that  regulating 
works  can  be  constructed  which  will  accomplish  the  purposes  for  which  the  dam 
(which  they  condemn)  was  designed.  (See  p.  8  of  the  report  of  Nov.  1,  1910, 
published  as  H.  Doc.  No.  779,  61st  Cong.) 

An  alternative  treatment  which  will  secure  the  regulation  of  depth  in  Lake 
Erie  is  that  suggested  by  Mr.  J.  Edward  Thebaud  and  Illustrated  on  page  619 
of  House  Document  No.  26688,  Slxty-flrst  Congress,  second  session. 

As  an  engineering  problem  there  is  and  can  be  no  doubt  of  a  successful 
solution  which  will  bring  about  the  regulation  of  I^ake  Erie  for  an  expenditure 
which  will  be  within  reasonable  limits. 

We  now  pass  on  to  the  Niagara  River.  The  abstraction  of  water  from  the 
Niagara  River  diminishes  the  volume  of  flow  over  the  American  and  Canadian 
Falls  and  tends  to  lessen  the  grandeur  and  beauty  of  that  wonderful  work  of  the 
Oreat  Creator.  The  consensus  of  opinion  of  the  members  evidenced  by  the 
report  of  the  International  Waterways  Commission  is  that  the  flow  over  the 
Falls  may  be  reduced  approximately  66,000  cubic  feet  per  second  without  ma- 
terially detracting  from  the  beauty  and  sublimity  of  the  spectacle. 

In  our  judgment  It  Is  within  the  scope  of  engineering  accomplishment  to 
construct  such  diffusion  works  above  the  Horseshoe  Falls  as  will  increase  the 
beauty  of  the  Falls  and  admit  of  a  still  greater  diversion  of  the  water  for 
commercial  uses.  The  contour  of  the  Falls  changes  steadily.  The  escarpment 
is  being  worn  away  year  by  year  to  an  extent  which  attracts  the  attention  of 
any  close  observer  who  has  the  privilege  of  seeing  the  Falls  constantly  or  even 
at  long  intervals. 

The  Horseshoe  Falls  has  lost  the  form  which  gave  it  that  familiar  designa- 
tion, and  it  Is  gradually  assuming  a  V  shape.  At  the  apex  of  this  V  the  water 
is  of  great  depth  and  its  destructive  force  is  gigantic.  The  approach  to  the  apex 
of  the  V  Is  through  a  deep  channel,  and  the  way  to  arrest  the  rapid  erosion 
which  is  going  on  is  to  choke  this  deep  channel  or  thalweg,  until  the  waters 
are  forced  to  flow  in  greater  depth  over  the  entire  rlm  of  the  Falls. 

The  writer  has  developed  a  project  for  doing  what  he  here  suggests.  He 
explained  it  to  President  Taft  in  1909  and  received  his  approval  as  a  layman, 
not  as  an  engineer.  In  February  of  the  present  year  Mr.  Taft  gave  the  writer 
a  letter  of  Introduction  to  Mr.  Fielding,  minister  of  finance.  Dominion  of  Canada, 
bringing  the  writer's  proposition  to  his  attention.  This  letter  was  presented 
to  Mr.  Fielding  in  Ottawa  on  February  13  last.  Mr.  Fielding  introduced  the 
writer  to  Dr.  Pugsley,  minister  of  public  works  of  the  Dominion,  and  to  him  and 
to  his  engineering  advisers,  Mr.  Ix>uls  Coste  and  Mr.  A.  St.  I^aurent,  he  explained 
the  methods  of  creating  diffusion  works  which  would  tend  to  arrest  the  rapid 
recession  of  the  three  Horseshoe  Falls,  and  diffuse  the  volume  of  water 
evenly  over  the  crest  of  the  Falls  and  add  greatly  to  the  beauty  of  the  cataract 
and  permit  a  more  liberal  use  of  the  water  for  commercial  purposes.  The 
creation  of  this  diffusion  work  must  be  accomplished  under  a  treaty  t>etveen 
the  United  States  and  Canada,  and  it  should  be  created  as  an  international 
•work. 

IsHAH  Randolph.  . 

Chicago,  August  2,  191 1. 
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A  Member.  Is  he  in  favor  of  this  proposition  ? 

Mr.  BowEN.  Yes;  he  is  our  chief  engineer.  I  would  say  right 
here  that  the  bonded  indebtedness  of  the  city  of  Buffalo  is  so  great 
that  they  are  unable  to  do  this  as  a  public  improvement. 

The  UHAiRMAN.  Does  that  finish  your  statement? 

Mr.  BowEN.  The  city  of  Buffalo  asked  the  Secretary  of  War  to 
do  this  thing  two  years  ago,  and  in  their  resolutions  asking  the  Sec- 
retary of  War  to  investigate,  if  he  decided  we  should  have  the  grant, 
they  asked  that  certain  promises  that  we  make  should  be  incorporated 
in  the  ffrant  as  a  condition  precedent.  The  terms  of  our  proposal 
were:  This  thousand  feet  of  dockage,  and  the  right  not  only  to  the 
city,  but  to  all  other  municipalities  and  individuals  on  the  Niagara 
frontier  to  drain  into  this  canal  as  long  as  the  grant  will  last;  in 
addition  to  that,  we  will  voluntarihr  put  in  this  provision  that 
although  now  the  rate  charged  in  Bu£^lo  is  not  to  exceed  9  cents  per 
kilowatt-hour,  it  shall  not  exceed  4^  cents  per  kilowatt-hour;  and 
furthermore,  that  the  city  in  consideration,  diall  give  its  aid  in  the 
promotion  of  this  enterprise,  and  use  of  such  sewage,  and  the  right 
and  permission  to  use  the  streets  for  conduits  under  terms  not  more 
onerous  than  those  given  to  the  other  companies  in  Buffalo.  And  this 
contract  goes  into  me  record. 
The  Chairman.  Very  well;  have  you  finished? 

Mr.  BowEN.  I  have  some  few  remarks. 

CONTRACT  FORM    WITH    MUNICIPALITIES. 

This  agreement,  made  this  —  day  of ,  191-,  between  the  Erie  &  On- 
tario Sanitary  Canal  CJo.,  a  corporation  of  the  State  of  New  York,  party  of  the 
first  part,  and  the  city  of  Buffalo,  a  municipal  corporntion  of  the  State  of 

New  York,  by ,  Its  mayor,  with  the  concurrence  of  the  common 

coancil  of  said  city,  party  of  the  second  part,  witnesseth : 

Whereas  said  party  of  the  first  part  has  obtained  or  expects  to  obtain  the 
consent  of  the  Secretary  of  War  to  take  water  from  Lake  Erie  for  the  use  of 
the  proposed  canal,  extending  from  Lake  Erie  to  Lake  Ontario ;  and  Is  to  con- 
Btmct  and  operate  said  canal  for  the  purpose,  among  others,  of  furnishing 
power  to  industries  operating  along  the  line  of  said  canal,  and  to  such  munici- 
palities adjacent  thereto  as  may  desire  to  take  advantage  of  the  opportunities 
afforded  by  said  canal ;  of  receiving  and  disposing  of  In  a  sanitary  manner  the 
sewage  of  such  municipalities  and  industries;  of  abating  the  periodical  floods 
caused  by  the  overflow  of  Buffalo  River  and  Cazenovia  Creek ;  and  of  affording 
means  for  reversing  the  flow  of  streams  and  sewers  now  emptying  into  Lake 
Erie  and  Niagara  River,  thereby  purifying  the  water  supply  of  the  Niagara 
Frontier;  and  of  serving  as  a  branch  of  the  barge  canal  now  in  process  of 
construction  by  the  -State  of  New  York,  and  affording  dockage  facilities  for 
private  and,  if  need  be,  for  municipal  uses. 

Wbereas  said  party  of  the  first  part  desires  the  cooperation  of  said  party  of 
the  second  part  in  the  promotion  of  said  enterprises,  and  said  city  of  Buffalo 
has  manifested  its  willingness  to  cooperate  by  joining  said  party  of  the  first 
part  in  its  application  for  the  consent  of  the  Secretary  of  War,  by  the  following 
resolution  duly  adopted  by  the  common  council  of  said  city  and  approved  by 
the  mayor,  viz : 

"That  the  city  of  Buffalo,  by  its  common  council  and  mayor,  hereby  com- 
mends to  the  favorable  consideration  of  the  Secretary  of  War  the  memorial 
of  the  Erie  &  Ontario  Sanitary  Canal  Co.,  and  believing  that  the  enter- 
prise, if  feasible  at  all,  and  if  established  and  conducted  with  due  regard  to 
the  public  welfare,  will  inure  to  the  immeasurable  benefit  of  sanitary  and 
industrial  interests  of  national  scope  and  Influence,  urges  the  Secretary  of 
War  to  grant  the  prayer  of  the  petition  of  said  Erie  &  Ontario  Sanitary  Canal 
Co.,  provided  that  upon  investi^tlon  he  is  convinced  that  the  company's 
plans  are  practicable  from  a  legal  and  engineering  point  of  view,  and  provided 
further  that  such  grant  be  made  expressly  subject  to  the  following  conditions 
precedent. 
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(1)  That  prior  to  the  commencement  of  the  work  of  excavating  and  con- 
structing said  canal,  or  of  proceedings  for  the  appropriation  of  lands  therefor, 
said  comi)any  shall  enter  into  written  contracts  with  the  city  of  Buffalo, 
and  such  other  municipal  corporations  along  the  line  of  the  proposed  cnnal 
as  may  desire  such  arrangements,  securing  to  the  said  city  of  Buffalo  and 
other  municipal  corporations,  in  the  interest  of  the  public  health,  the  perpetual 
right  to  the  free  and  unlimited  use  of  said  canal  for  the  delivery  of  sewage 
and  drainage  thereto  at  the  most  sanitary  and  convenient  points,  without 
charge  to  any  of  said  municipal  corporations  for  such  use  and  privilege; 
aecuring  like  privileges  to  individuals  and  private  corporations  occupying  the 
territory  adjacent  to  the  canal,  and  affording  such  assurances  as  may  be 
required  that  such  sewage  and  drainage  shall  be  disposed  of  in  a  sanitary 
manner ; 

(2)  That  prior  to  the  commencement  of  work  or  of  proceedings  for  the 
acquisition  of  lands  for  said  canal,  said  Erie  &  Ontario  Sanitary  Canal  Co.  shall 
also  stipulate  by  contract  with  the  said  municipl  corporations,  or  such  of  them 
as  desire  it,  to  furnish  to  all  persons  and  corporations  power  and  light  for 
municipal,  industrial,  business,  or  domestic  purposes  on  terms  which  shall 
be  just  and  equal  to  all  consumers,  admitting  of  no  discriminations  among 
consumers  similarly  situated,  excepting  in  favor  of  municipal  corporations 
as  contrasted  with  private  industrial  or  business  corporations  or  individuals; 

(3)  Such  other  conditions  calculated  to  promote  the  public  interests  as  said 
Secretary  of  War  may  in  his  judgment  deem  advisable  to  prescribe/* 

Now,  therefore,  in  consideration  of  the  exchange  of  mutual  benefits  as  afore- 
said, and  of  the  sum  of  one  dollar  paid  by  each  of  the  parties  hereto  to  the 
other,  receipt  whereof  is  hereby  confessed  and  acknowledged,  the  parties 
hereto  agree  as  follows: 

Said  party  of  the  first  part  hereby  grants  to  the  party  of  the  second  part 
the  perpetual  right  to  construct  sewers  and  drains  from  such  points  in  the 
city  of  Buffalo  as  may  be  determineil  upon  by  said  city,  to  and  into  the  said 
canal  of  the  party  of  the  first  part,  and  to  empty  therefrom  Into  said  canal  its 
sewerage  and  drainage  that  is  not  prohibited  by  law;  and  that  no  charge 
whatever  of  any  kind  or  nature  shall  be  made  by  said  party  of  the  first  part 
to  said  city  of  Buffalo  of  the  second  part  for  such  use  and  privilege,  other  than 
the  cooi)eration  of  said  ci  y  mentioned  in  the  foregoing  resolutions;  the  iiarty 
pf  the  first  part  shall  receive  and  dispone  of  said  approved  sewage  and  drain- 
age in  a  thoroughly  sanitaiy  manner,  subject  to  the  approval  of  the  State  and 
local  departments  of  health. 

Vvon  receipt  of  written  applica'ions  in  form  acceptable  to  said  departments 
of  health,  which  shall  bind  the  applicants  not  to  deliver  or  cause  or  permit  to 
be  delivered  improper  or  objectionable  sewage  or  drainage,  and  not  otherwise, 
the  party  of  the  first  part  shall  also  grant  freely  and  without  charge,  like  priv- 
ileges of  sewage  and  drainage  to  individuals  and  private  corporations  occupy- 
ing lands  adjacent  to  said  canal. 

In  measure  proportionate  to  its  other  similar  obligations  to  other  municipali- 
ties and  other  patrons,  said  party  of  the  first  part  shall  also  furnish  to  said 
city  of  Buffalo  sufficient  current  for  power  and  light  for  municipal  purposes, 
upon  the  demand  of  said  municipality,  and  at  such  prices  (not  to  exceed  4| 
cents  per  K.W.H.)  and  on  such  terms  as  shall  be  hereafter  mutually  agreed 
upon,  in  no  case  to  be  higher  or  more  burdensome  to  said  city  of  Buffalo  than 
to  other  municipal  corporations,  or  to  any  individuals  or  industrial  corporations 
similarly  situated  along  the  line  of  said  canal.  Said  party  of  the  first  part 
further  agrees  to  furnish  to  individuals  and  business  and  industrial  corpora- 
tions within  the  city  of  Buffalo,  on  terms  which  shall  be  just  and  equal  to  all 
consumers  similarly  situated,  sufficient  cn^ren^  for  power  and  light  for  indus- 
trial, business,  or  domestic  puri)08es,  at  prices  not  to  exceed  4i  cents  per  K.W.H- 

Sald  party  of  the  first  part  also  agrees  to  provide  for  the  use  of  said  city 
of  Buffalo,  at  some  convenient  point,  a  frontage  along  its  canal  of  not  less 
than  1,000  continuous  feet  for  dockage  purposes,  provided,  however,  that  said 
city  of  Buffalo  shall  exercise  Its  option  In  this  regard  at  some  time  within 
five  years  from  the  time  of  the  opening  and  operation  of  said  canal  for  navi- 
gation, and  immediately  after  the  exercise  of  such  option  shall  commence  con- 
struction of  docks  for  the  benefit  of  said  municipal  corporation  and  its  inhabit- 
ants; the  privilege  hereby  granted  to  be  upon  such  reasonable  terms  as  shall 
be  agreed  upon  by  the  parties  hereto. 

Said  party  of  the  first  part  further  agrees  to  save  said  city  of  Buffalo  harm- 
IcKs  from  all  coFt.«?.  charges,  daumces.  and  rights  of  action  accruing  or  arising 
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liom  the  conatmction  or  operation  of  said  canal,  or  from  insanitary  conditions, 
It  any,  that  may  result  from  the  exercise  by  the  party  of  the  second  part  of 
any  of  the  privileges  hereinbefore  granted. 

Said  par^  of  the  second  part,  in  conrtderatlcm  of  the  foregoing,  agrees  to 
cooperate  with  the  party  of  the  first  part  in  securing  such  priyileges  from  the 
Ctovemment  of  the  United  States  and  from  the  State  of  New  York  as  may  be 
necessary  to  the  successful  construction  and  operation  of  said  canal,  provided, 
however,  that  such  cooperation  shnll  not  entail  upon  said  party  of  the  second 
part  any  pecuniary  loss  or  cost;  and  said  city  of  Buffalo  grants  to  the  party 
of  the  first  part  such  sewage  and  drainage  and  the  right,  permit,  and  license 
to  use  and  occupy  and  cross  over  or  under  any  and  all  streets,  alleys,  and  waters 
of  said  city  during  the  life  of  this  contract,  for  any  and  all  electric  distribut- 
ing lines,  conduits,  and  cables  that  it  may  find  necessary  for  distributing  cur- 
rent throughout  the  present  or  future  limits  of  said  city  upon  as  advantageous 
terms  and  with  not  more  expensive  construe. ion  than  are  or  may  hereafter  be 
enjoyed  by  or  permitted  or  granted  to  any  other  company  under  similar  con- 
ditions. 

This  agreement  shall  be  binding  upon  and  shall  inure  to  the  advantage  of 
the  successors  and  assigns  of  the  parties  hereto. 

In  witness  whereof,  the  parties  hereto  have  caused  these  presents  to  be  duly 
signed  and  sealed  the  day  and  year  first  above  written. 

The  Chairman.  If  you  have  anything  else  relevant  to  the  subject- 
matter  to  put  in  the  record  you  may  give  it  to  the  reporter. 

Mr.  BowEN.  Yes,  sir ;  for  instance,  the  rates  in  Niagara  Falls. 

Mr.  Cooper.  What  about  the  rates  right  now?  1  thought  you 
could  give  a  summary. 

Mr.  R)WBN.  In  Niagara  Falls,  Ontario,  it  is  4^  cents  per  kilowatt 
horsepower — in  Buffalo  it  is  not  to  exceed  9  cents.  The  power  rates 
in  Niagara  Falls,  Ontario,  are,  for  power  delivered  at  commercial  volt- 
age, $23  per  horsepower,  less  $3  if  paid  before  the  end  of  the  month. 
In  Buffalo  the  average  for  all  purposes  is  within  a  few  cents  of  $35 
per  horsepower  per  year.  There  is  no  competition,  because  the  com- 
panies there  are  both  subsidiary  companies  of  the  Niagara  Falls 
Power  Co.  A  list  of  all  these  coraj^anies  and  their  directors  and  their 
securities  is  in  a  pamphlet  which,  if  it  is  of  any  interest  to  the  com- 
mittee, is  at  your  service. 

The  Chaibman.  Leave  that  with  the  committee.  Just  give  the 
name  of  it  to  the  reporter  to  identify  it. 

Mr.  BowEN.  '^  Statistics  of  local  and  miscellaneous  securities,  by 
J.  C.  Dunn  &  Co.,"  published  in  December,  1909. 

I  would  like  to  state  that  a  similar  grant  to  that  we  ask  you  for 
was  made  in  1905  to  the  Mississippi  Kiver  Power  Co.,  at  Keokuk, 
Iowa.  I  have  a  copy  of  the  grant  made  to  them,  and  it  was  on  condi- 
tion (Hily  that  they  should  give  the  free  use  of  enough  electric  power 
to  operate  the  lock,  and  they  should  build  the  dam,  lock,  and  dry 
dock  at  their  own  expense.  They  will  be  generating  200,000  horse- 
power next  year,  and  they  are  an  example  of  eood  faith. 

The  Chairman.  You  may  ^et  up  all  these  tnings  and  give  them  to 
the  reporter.    We  will  now  aidjoum  until  to-morrow  morning. 


Whereupon  at  5  o'clock  p.  m.  the  committee  adjourned  until  Friday 
morning  at  10  o'clock,  this  hearing  being  adjourned  until  2  o'clock. 

The  following  are  the  changes  in  the  Smith  bill  suggested  by  Mr. 
Bowen: 


In  tlie  preamble  strike  out  "fifth  article  of  the";  strike  out  "Canada"  and 
insert  "  Great  Britain  " ;  after  "  nine  "  add  **  and  for  other  purposes." 

Page  1,  line  3,  after  "  diverted  from  "  add  "  Lake  Erie  in  Erie  County,  New 
York,  or  from." 

28305—12 ^9 
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Page  1,  line  5,  strike  out  "  power  puri)08es  *'  and  add  "  all  purposes  mentioned 
In  said  treaty." 

Page  1,  line  10,  after  "  nine,"  insert  "  to  wit :  20,000  cubic  feet  per  second  tor 
power,  and  1,600  cubic  feet  per  second  for  sanitation  and  navigation." 

Page  1,  line  10,  after  above  insertion,  add  '*  such  individuals,  companies,  or 
corporations  only  as  Bball  conserve  the  usefulness  of  the  water  to  its  fullest 
extent  shall  be  given  permits." 

Page  2,  line  10,  strike  out  **  made  to  '*  and  add  "given  with  the  consent  of." 

Page  2,  lines  11,  12,  and  13,  strike  out  "with  full  power  and  authority  to 
said  State  to  make  such  grant  or  grants  of  the  use  thereof  as  it  may  determine 
to  be  for  the  public  Interest,"  and  add  **  and  shall  be  governed  by  the  rules  of 
precedence  and  preference  made  in  said  treaty;  and  shall  be  limited  to  such 
amounts  as  shall  not  injure  or  interfere  with  the  navigable  capacity  of  Niagara 
River  or  its  proper  volume  as  a  boundary  stream,  or  the  scenic  grandeur  of 
Niagara  Falls." 


PETITION  TO  CONGRESS  AND  TO  THE  INTERNATIONAL  JOINT  COMMISSION  IN  BEHALF  OF 

EBIS   &  ONTARIO   6ANITABT  CANAL  CO. 

Whereas  it  is  stipulated  in  Article  V  of  the  treaty  between  the  United  States 
and  Great  Britain,  signed  January  11, 1909,  commonly  known  as  the  waterways 
treaty,  that  the  United  States  may  authorize  and  permit  the  diversion  within 
the  State  of  New  York  of  the  waters  of  Niagara  River  above  the  Falls  for  power 
purposes,  not  exceeding  in  the  aggregate  a  daily  diversion  at  the  rate  of  20,000 
cubic  feet  per  second,  provided  the  level  of  Lake  Erie  and  the  flow  of  Niagara 
River  shall  not  be  appreciably  lowered; 

Whereas  the  prohibition  of  Article  V  does  not  apply  to  the  diversion  of  water 
for  sanitary  and  domestic  purposes,  and  for  the  service  of  canals  for  the  pur- 
pose of  navigation,  and  it  is  stipulated  in  Article  IV  that  the  boundary  waters 
shall  not  be  polluted  on  either  side  to  the  injury  of  health  or  property  on  the 
other ; 

Whereas  the  cities  bordering  on  the  Niagara  River  and  situate  in  the  district 
contiguous  thereto  are  subjected  to  epidemics  of  typhoid  fever,  caused  by  the 
polluted  water  taken  from  Niagara  River,  and  considerations  of  public  health 
demand  the  abatement  of  these  dangers  without  delay ; 

Whereas  the  Erie  &  Ontario  Sanitary  Canal  Co.  has  been  organized  under 
the  laws  of  the  State  of  New  York  to  construct  without  State  or  Federal  aid 
a  canal  between  Lakes  Erie  and  Ontario,  beginning  at  a  i)oint  at  or  near  Smokes 
Creek  in  the  city  of  Lackawanna,  thence  to  a  point  at  or  near  the  mouth  of 
Eighteen  Mile  Creek  on  Lake  Ontario  and  laterals  thereto ; 

Whereas  the  barge-canal  law  of  New  York  State  (sec.  3,  oh.  147,  Laws  1903) 
makes  no  provision  for  the  use  of  the  Erie  Canal  from  the  Guard  Lock  at  Black 
Rock,  Buffalo,  to  Tonawanda,  and  said  Erie  &  Ontario  Sanitary  Canal  Co. 
offers  to  deepen,  widen,  and  maintain  said  portion  of  the  Erie  Canal  from  Black 
Rock  to  Tonawanda  as  a  branch  of  the  barge  canal  without  cost  to  the  State 
of  New  York,  and  under  plans  to  be  approved  by  the  canal  board  and  to  be  used 
in  connection  with  the  main  channel  of  the  Erie  &  Ontario  Sanitary  Canal  to 
stop  the  pollution  of  Niagara  River  and  the  barge  canal ; 

Whereas  said  canal  may  be  used  free  of  cost  by  the  cities  of  Lackawanna, 
Buffalo,  Tonawanda,  North  Tonawanda,  Niagara  Falls,  Lockport,  and  all  other 
municipalities  and  communities  situate  upon  the  Niagara  frontier,  to  carry  off 
all  the  sewage  and  storm  waters  now  flowing  from  said  cities  into  Lake  Erie 
and  the  Niagara  River; 

Whereas  said  canal  will  be  of  sufllcient  depth  and  width  to  enable  boats, 
barges,  and  other  water  craft  of  large  tonnage  to  navigate  the  same  from  its 
beginning  on  Lake  Erie  to  a  point  intersecting  the  Erie  Canal  at  or  near 
Pendleton,  thereby  increasing  the  efficiency  and  value  to  the  public  of  said  Erie 
Canal,  and  providing  additional  terminals  for  the  barge  canal ; 

Whereas  the  level  of  Lake  Erie  will  not  be  lowered  by  the  building  of  said 
canal  so  as  to  interfere  with  or  affect  its  navigability,  and  the  waters  flowing 
within  the  Niagara  River  shall  not  be  diverted  so  as  to  effect  the  beauty  and 
grandeur  of  the  volume  thereof  flowing  over  Niagara  Falls; 

Whereas  the  International  Joint  Commission  must  hear  and  pass  upon  the 
application  of  said  company  for  the  use  of  the  necessary  water  for  the  canal : 
Now.  therefore. 
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We  respectfully  ask  that  a  grant  of  water  from  Lake  Erie  be  made  to  the 
Erie  &  Ontario  Sanitary  Canal  Co.,  conditioned  as  follows : 

1.  That  said  company  be  authorized  to  take  6,000  cubic  feet  of  water  per 
second  from  Lake  Erie  for  sanitation,  navigation,  and  jwwer — 4,400  cubic  feet 
thereof  being  the  remaining  part  unused  of  the  20,000  cubic  feet  allowe<l  for 
power  on  the  American  side  under  the  treaty,  and  1,600  cubic  feet  thereof  being 
an  allowance  under  said  treaty  especially  for  sanitation  and  navigation ;  which 
volume  of  water  shall  be  taken  through  three  channels  designated  as  Buffalo 
River,  Smokes  Creek,  and  Black  Rock  Harbor. 

2.  That  said  company  within  two  years  after  the  date  of  the  grant  shall 
begin  construction  of  said  canal,  without  seeking  from  State  or  Nation  other 
aid  than  that  afforded  by  such  cooperation  as  may  properly  be  effected  between 
Federal  and  State  authorities,  and  shall  with  due  diligence  prosecute  the  work 
to  completion. 

3.  That  in  consideration  of  said  grant  snid  company  shall  give  to  the  cities 
of  T^ackawanna,  Buffalo,  Tonawanda,  North  Tonawanda,  Niagara  Falls,  Lock- 
port,  and  all  other  municipalities,  public  and  private  corporations  and  In- 
dividuals situate  or  living  in  what  is  known  as  the  Niagara  frontier,  the  free 
use  and  right  to  use  Faid  canal  during  the  full  term  of  the  grant,  for  sewage 
disposal  purposes  and  for  carrying  off  flood  waters  caused  by  storms. 

4.  That  in  consideration  of  the  facilities  which  it  will  afford  to  the  com- 
munities, municipalities,  corporations,  and  individuals  enumerated,* said  com- 
pany shall  have  and  enjoy  for  99  years  the  right  to  and  possession  of  all  the 
water  power  which  it  is  possible  to  develop  from  the  volume  of  water  which  it 
will  be  permitted  to  withdraw  from  Lake  Erie  and  cause  to  flow  through  its 
channel  into  Lake  Ontario. 

5.  That  said  company  shall  have  the  right,  when  Buffalo  River  shall  have 
been  sufficiently  deepened  and  enlarged  to  a  Jtmctlon  with  said  canal,  to  make 
a  proper  connection  of  said  river  with  said  canal,  and  cause  the  waters  of 
Lake  Erie  to  flow  through  said  Buffalo  River  into  said  canal. 

6.  That  said  company  may  make  such  changes  and  improvements  in  Smokes 
Creek,  Ellicott  Creek,  and  other  streams  in  Erie  and  Niagara  counties,  as  will 
permit  water  to  enter  said  streams  from  Lake  Erie  and  Niagara  River,  and 
flow  through  them  into  Lake  Ontario;  and  may  build  and  maintain  at  the 
months  of  Smokes  Creek  and  Eighteen  Mile  Creek  such  protecting  piers  and 
docks  as  may  be  necessary,  all  of  which  construction  affecting  navigation  shall 
be  done  under  the  direction  of  the  War  Department. 

7.  That  said  company  shall  forfeit  its  grant  should  it  be  Judicially  deter- 
mined that  it  has  entered  any  conspiracy  or  unlawful  combination  or  monopoly 
in  restraint  of  trade;  and  said  permit  shall  not  be  transferable  without  the 
approval  of  the  Secretary  of  War,  and  no  such  approval  shall  be  given  without 
the  consent  of  the  State  of  New  York ;  and  no  electric  current  produced  under 
said  grant  shall  be  transmitted  to  any  point  without  the  State  of  New  York 
without  the  consent  of  the  State. 

8.  That  said  company  shall  prove  to  the  satisfaction  of  the  Secretary  of  War 
that  it  will  produce  more  electrical  horsepower  from  every  cubic  foot  of  water 
per  second  to  be  used  by  it  under  such  grant  than  can  be  produced  by  any 
other  company. 

The  foregoing  preamble  and  request  was  read,  considered,  and  adopted  at  a 
regular  meeting  of  the  Central  Council  of  Business  Men,  Taxpayers,  and  Resi- 
dents' Association  of  Buffalo,  representing  upward  of  3,000  members,  this  lltb 
of  September,  1911. 

Willis  H.  Tennant,  Secretary. 

Adopted  also  by  city  of  Lackawanna,  city  of  Lockport,  county  supervisors  of 
Brie  Connty.  N.  Y.;  villag^e  of  Williamsville,  village  of  Kenmore,  village  of 
I^salle,  Tillage  of  Youngstown,  citj-  of  Buffalo. 


KBIE  A  ONTABIO   BANITABY  CANAL   CO.   WANTS   A   8IMILAB  GRANT  TO  THIS. 

[Public— No.  65.] 

AN  ACT  Granting  to  the  Keokuk  and  Hamilton  Water  Power  Company  rights  to  con- 
struct and  maintain  for  the  improvement  of  navigation  and  development  of  water 
power  a  dam  across  the  Mississippi  Klver. 

Be  U  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assemUed,  That  the  assent  of  Congress  is 
herd>y  given  to  tlie  Keokuk  and  Hamilton  Water  Power  Company,  a  corpora- 
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lion  created  and  organized  under  the  laws  of  the  State  of  Illinois,  its  succes- 
sors, and  assigns,  to  erect,  construct,  operate,  and  maintain  a  dam,  with  Its 
crest  at  an  elevation  of  from  thirty  to  thirty-five  feet  above  standard  low  water, 
across  the  Mississippi  River  at  or  near  the  foot  of  the  Des  Moines  Rapids, 
from  Keokuk,  Iowa,  to  Hamilton,  Illinois,  and  to  construct,  operate,  and  main- 
tain power  stations  on  or  In  connection  with  the  said  dam,  with  suitable 
accessories  for  the  development  of  water  power,  and  the  generation,  use,  and 
transmission  therefrom  of  electric  energy  and  power  to  be  derived  from  the 
Des  Moines  Rapids  on  the  Mississippi  River:  Provided,  That  In  lieu  of  the 
three  locks  and  the  dry  dock,  with  their  appurtenances,  now  owned  and 
operated  by  the  United  States,  at  the  Des  Moines  Rapids  Canal,  the  said 
Keokuk  and  Hamilton  Water  Power  Company  shall  build,  coincldentally  with 
the  construction  of  the  said  dam  and  appurtenances,  at  locations  approved  by 
the  Secretary  of  War,  a  lock  and  dry  dock  with  their  appurtenances;  the 
said  lock  shall  be  of  such  a  kind  and  size  and  shall  have  such  appurtenances 
and  equipment  as  shall  conveniently  and  safely  accommodate  the  present  and 
prospective  commerce  of  the  Mississippi  River;  the  said  dry  dock  and  its 
appurtenances  shall  be  such  as  to  give  space,  facilities,  and  conveniences  for 
the  repair  of  vessels  at  least  equal  to  those  afforded  by  the  existing  Govern- 
ment dry  dock  and  shops  at  the  Des  Moines  Rapids  Canal:  And  provided 
furiJier,  That  the  said  dam  and  appurtenant  works  shall  be  so  designed,  located, 
constructed,  maintained,  and  operated,  and  the  said  lock  and  dry  dock,  with 
their  appurtenances,  shall  be  so  designed,  located,  constructed,  and  equipped, 
as  to  i)ermlt  at  all  times  during  the  season  of  navigation,  and  at  any  stage 
of  water,  the  safe  and  convenient  navigation  of  steamboats  and  other  vessels, 
or  of  rafts  and  barges,  through  the  portion  of  the  Mississippi  River  now 
occupied  by  the  Des  Moines  Rapids,  as  well  as  through  the  entire  length  of 
the  pool  formed  by  the  said  dam :  JLnd  provided  further^  That  detailed  plans 
for  the  construction  and  operation  of  the  said  dam,  lock,  dry  dock,  and  appurte- 
nant works,  shall  be  submitted  to  and  approved  by  the  Secretary  of  War  before 
the  commencement  of  any  portion  of  the  said  works ;  and  the  said  works  shall 
be  constructed  under  the  supervision  of  some  engineer  ofllcer  of  the  Army 
designated  for  that  purpose,  and  that  after  the  approval  of  the  said  plans 
no  deviation  therefrom  shall  be  made  without  the  prior  approval  of  the  Secre- 
tary of  War  of  any  such  deviation :  And  provided  further.  That  compensation 
shall  be  made  by  the  said  Keokuk  and  Hamilton  Water  Power  Company  to  all 
liersons,  firms,  or  corporations  whose  lands  or  other  property  may  be  taken, 
overflowed,  or  otherwise  damaged  by  the  construction,  maintenance,  and  opera- 
tion of  the  said  works  in  accordance  with  the  laws  of  the  State  where  such 
lands  or  other  property  may  be  situated;  but  the  United  States  shall  not  be 
held  to  have  incurred  any  liability  for  such  damages  by  the  passage  of  this 
act:  And  provided  further,  That  when  the  said  dam,  lock,  dry  dock,  and 
appurtenant  works  shall  have  been  completed  to  the  satisfaction  of  the  Secre- 
tary of  War,  the  United  States  shall  have  the  ownership  and  control  of  the 
said  lock,  dry  dock,  and  their  appurtenances,  and  operate  and  maintain  the 
same. 

Sec.  2.  That  the  withdrawal  of  water  from  the  Mississippi  River  and  tlie 
discharge  of  water  into  the  said  river,  for  the  purpose  of  operating  the  said 
power  stations  and  appurtenant  works,  shall  be  under  the  direction  and  con- 
trol of  the  Secretary  of  War,  and  shall  at  no  time  be  such  as  to  impede  or 
interfere  with  the  safe  and  convenient  navigation  of  the  said  river  by  means 
of  steamboats  or  other  vessels,  or  by  rafts  or  barges :  Provided,  That  the  said 
company  shall  construct  such  suitable  fishways  as  may  be  required  from  time 
to  time  by  the  Secretary  of  Commerce  and  I^bor. 

Sec.  3.  That,  except  as  provided  for  below  in  this  section,  the  Keokuk  and 
Hamilton  Water  Power  Company  shall  bear  the  entire  cost  of  locating,  con- 
structing, maintaining,  and  operating  the  structures  and  appurtenances  pro- 
vided for  in  this  act:  Provided,  That  the  United  States  shall  bear  the  cost  of 
the  supervision  of  the  work  by  an  engineer  officer  of  the  Army  as  provided  for 
in  section  one  of  this  act,  and  also  the  cost  of  maintaining  and  operating  the 
lock  and  dry  dock  with  their  appurtenances,  after  their  completion  and  due 
acceptance  by  the  Secretary  of  War  on  behalf  of  the  United  States :  And  pro- 
vided further,  That  the  Keokuk  and  Hamilton  Water  Power  Company  shall 
provide,  in  connection  with  such  lock,  dry  dock,  and  appurtenances,  a. suitable 
power  plant  for  operating  and  lighting  the  same,  according  to  plans  and  speci- 
fications submitted  to  and  approved  by  the  Secretary  of  War. 
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Sia  4.  That  the  act  entitled  "An  act  granting  to  tlie  Keokuk  and  Hamilton 
Water  Power  Gom^ny  riglit  to  construct  and  maintain  wing  dam,  canal,  and 
power  station  in  the  MissiBsippi  Biver  in  Hancock  County,  Illinoia,"  approved 
February  eighth,  nineteen  hundred  and  one,  is  hereby  repealed. 

Sxo.  5.  That  this  act  shall  be  null  and  void  If  actual  construction  of  the  works 
herein  authorised  l>e  not  commenced  within  five  years  and  completed  within 
ten  years  from  the  date  hereof. 

Sic.  6.  That  the  right  to  alter,  amend  or  repeal  this  act  Is  hereby  expressly 
reserved. 

Approved,  February  9,  1005. 

PBOPOBED  BILL  FOB  OONGBBSS. 

A  BILL  To  give  effect  to  the  treaty  between  the  United  States  and  Great  Britain  signed 

Jannary  11,  1900. 

Whereas  it  is  stipulated  in  Article  V  of  a  treaty  t>etween  the  United  States 
and  Greet  Britain  signed  January  11,  1909,  commonly  known  as  the  water- 
ways treaty,  that  the  United  States  may  authorize  and  permit  the  diversion 
within  the  State  of  New  York  of  the  waters  of  the  Niagara  Biver  above  the 
Falls  for  power  purposes,  not  exceeding  in  the  aggregate  a  dally  diversion  at 
the  rate  of  twenty  thousand  cubic  feet  per  second,  provided  the  level  of  Lake 
JSrie  and  the  flow  of  the  Niagara  Biver  shall  not  be  appreciably  lowered ;  and 

Whereas  the  prohibitions  of  Article  V  do  uot  apply  to  the  diversion  of  water 
for  sanitary  and  domestic  purposes  and  for  the  service  of  canals  for  the  purpose 
of  narigation ;  and 

Whereas  it  is  stipulated  in  Article  IV  of  said  treaty  that  the  boundary  waters 
shall  not  be  polluted  on  either  side  to  the  injury  of  health  or  property  on  the 
other;  and 

Whereas  the  cities  bordering  upon  the  Niagara  Biver  and  situate  in  the 
district  contiguous  thereto  are  subjected  to  epidemics  of  typhoid  fever  caused 
by  the  polluted  water  taken  from  Niagara  Biver,  and  considerations  of  public 
health  demand  the  abatement  of  these  dangers  without  delay ;  and 

Whereas  the  Erie  &  Ontario  Sanitary  Canal  Co.  has  been  organized  under 
the  laws  of  the  State  of  New  York  to  construct,  without  State  or  Federal 
aid,  a  canal  between  Lake  Erie  and  Lake  Ontario,  beginning  at  a  point  at  or 
near  Smokes  Creek,  south  of  the  city  of  Buffalo,  on  Lake  Erie,  and  thence  to 
the  month  of  Eighteen  Mile  Creek  on  Lake  Ontario,  a  distance  of  flft>'  miles, 
nM>re  or  less ;  and 

Whereas  it  is  hereinafter  provided  that  said  canal  shall  be  used  free  of  cost 
by  the  cities  of  Lackawanna,  Buffalo,  Tonawanda,  North  Tonawanda,  Niagara 
Falls,  Lockport,  and  all  other  municipalities  and  communities  situate  upon  the 
Niagara  frontier,  to  carry  off  all  the  sewage  and  the  sewage-polluted  storm 
waters  now  flowing  from  said  towns,  cities,  and  municipalities  into  Lake  Erie 
and  the  Niagara  Biver,  polluting  the  water  thereof,  to  the  great  injury  to  the 
health  of  the  persons  living  along  the  said  Niagara  frontier ;  and 

Whereas  the  said  canal  will  be  of  sufl^cient  depth  and  width  to  enable  boats, 
barges,  and  other  water  craft  of  large  tonnange  to  navigate  the  same  from  its 
beginning  on  Lake  Erie  to  a  point  intercepting  the  Erie  Canal  at  or  near  the 
city  of  Lockport,  in  the  State  of  New  York,  thereby  Increasing  the  efficiency 
and  the  value  to  the  public  of  said  Erie  Canal ;  and 

Whereas  the  level  of  Lake  Erie  will  not  be  lowered  by  the  building  of  said 
canal  so  as  to  interfere  with  or  affect  its  navigability ;  and  the  waters  flowing 
within  the  Niagara  Biver,  now  under  the  control  of  the  War  Department,  shall 
not  be  diverted  so  as  to  affect  the  beauty  and  grandeur  of  the  volume  thereof 
flowing  over  Niagara  Falls:  Therefore,  to  carry  out  conservation  of  health  and 
power. 

Be  it  enacted  by  the  Senate  and  House  of  Repreaentativs  of  the  United  States 
of  America  in  Congress  assembled.  That  the  Erie  &  Ontario  Sanitary  Canal  Co., 
a  corporation  organized  under  the  laws  of  the  State  of  New  York,  be,  and  the 
same  is  hereby,  authorized  to  take  six  thousand  (6,000)  cubic  feet  of  water  per 
second  from  Lake  Erie  and  Niagara  Biver  for  sanitary  purposes  and  canal  navi- 
gation and  power  four  thousand  four  hundred  cubic  feet  thereof  being  the 
remaining^ part  of  the  twenty  thousand  cubic  feet  allowed  for  power  on  the 
American  side  under  said  treaty  and  one  thousand  six  hundred  cubic  feet 
thereof  being  an  allowance  under  said  treaty  especially  for  sanitation  and 
navigation,  which  volume  of  water  shall  be  taken  through  three  channels  desig- 
nated as  Buffalo  Biver,  Smokes  Creek,  and  Black  Bock  Harbor. 
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Sec.  2.  Thnt  tlic  company  within  two  yea  re  after  the  ixissage  of  this  act  shall 
begin  the  construction  of  the  aforesaid  canal  without  seeing  from  State  or 
Nation  other  aid  than  that  afforded  by  such  cooperation  as  may  properly  be 
effected  between  Federal  and  State  authorities;  and  the  said  company  shall 
thereafter  with  due  diligence  prosecute  the  work  to  completion. 

Sec.  3.  That  in  consideration  of  the  aforesaid  grant  said  company  shall  give 
to  the  cities  of  Lackawanna,  Buffalo,  Tonawanda,  North  Tonawanda,  Niagara 
Falls,  Lockport,  and  all  other  municipalities,  public  and  private  corporations 
and  individuals  situate  or  living  in  what  is  known  as  the  Niagara  frontier,  the 
free  use  and  perpetual  right  to  use  the  said  canal  for  sewage-disposal  purposes 
and  for  the  carrying  off  of  flood  waters  caused  by  storms. 

Seo.  4.  That  in  consideration  of  the  facilities  which  it  will  afford  to  the  com- 
munities, municipalities,  corijorations,  and  individuals  enumerated  in  section 
three  of  this  act  the  company  shall  have  and  forever  enjoy  the  right  to  and 
possession  of  all  the  water  power  which  it  is  possible  to  develop  from  the  volume 
of  water  which  this  act  permits  it  to  withdraw  from  Lake  Erie  and  cause  to 
flow  through  its  proposed  channels  into  liake  Ontario. 

Sec.  5.  That  the  company  shall  have  the  right,  when  Buffalo  lilver  shall  have 
been  sufficiently  deepened  and  enlarged  to  a  Junction  with  the  proposed  canal, 
to  make  a  proper  connection  of  said  river  with  said  canal,  and  thereafter  cause 
the  waters  of  Lake  Erie  to  flow  through  said  Buffalo  River  into  the  said  canal. 

And  further,  that  the  said  company  may  make  such  changes  and  Improve- 
ments in  Smokes  Greek,  Ellicott  Creek,  and  other  streams  tn  Erie  and  Niagara 
Counties  as  will  permit  water  to  enter  the  said  streams  from  Lake  Erie,  and 
through  them  into  the  canal  of  the  said  company,  and  through  the  same  into 
Lake  Ontario. 

And  further,  that  the  said  company  may  build  and  maintain  at  the  mouths 
of  Smokes  Creek  and  Eighteen  Mile  Creek  such  protecting  piers  and  docks  as 
may  be  necessary  to  carry  out  the  purposes  and  operations  of  the  company,  all 
of  which  const  ruction,  affecting  navigation  shall  be  done  under  the  direction  of 
the  War  Department. 

Sec.  6.  That  the  provisions  of  this  law  shall  cease  to  be  operative  should  it  be 
Judicially  determined  that  said  company  has  entered  any  conspiracy  or  unlawful 
combination  or  monopoly  in  restraint  of  trade. 

Seo.  7.  The  Secretary  of  War  shall  extend  the  present  permits  for  the  diver- 
sion of  the  fifteen  thousand  six  hundred  cubic  feet  per  second. 

"  THB   ECONOMIC    niGIITEOUSNESM    OF   THIS    18    MANIFEST." 

Isham  Randolph,  M.  A.  S.  C.  E.,  Consulting  Engineer. 

Canadian  laws  prohibit  pollution.  Tbe  new  International  treaty  declares  that  waters 
'*  shall  not  be  polluted  on  either  side  to  tire  injurv  of  health  or  property  on  the  other.'* 

The  canal  company  will  spend  130,000.000  of  its  own  money  in  construction  and  build- 
ings and  will  sire  the  use  of  the  canal  perpetually  to  all  the  people  of  the  Niagara 
frontier  free,  without  taxation,  for  sewa^ce  dlRposnl  and  flood  abatement.  Niagara  Rtver 
water  can  then  be  had  pure  without  filtration  and  zymotic  diseases  will  be  decreased  over 
60  per  cent,  as  has  been  proved  in  Chicago. 

BRIEF  OF  MILLARD  F.  BOWEN,^FOR  ERIE  &  ONTARIO  SANITARY  CANAL  GO. 

All  of  international  treaty  should  be  covered  in  the  bill  and  not  Article  V 
only. 

Jurisdiction  of  disposal  of  water  should  be  retained  by  Congress  absolutely, 
for  purposes  of  stopping  pollution  of  international  waters,  as  well  as  for 
navigation. 

A  precedent  for  such  a  special  gi-ant  as  is  asked  for  by  us  Is  that  given  to 
the  Keokuk  &  Hamilton  Water  Power  Co.,  February  9,  1905. 

A  national  board  of  health  should  be  formed  to  take  full  jurisdiction  of 
Interstate  and  international  streams  and  lakes. 

Conservation  of  both  public  health  and  power  should  be  insisted  upon. 

This  i)articular  company  that,  without  appropriations,  will  stop  pollution  by 
turning  streams  and  sewers  back  from  lake  and  river,  should  be  given  a  grant 
equal  to  the  existing  permits,  or  at  least  to  the  extent  of  6,000  cubic  feet. 

The  hearing  on  January  6,  1911,  on  H.  R.  20688,  before  the  Committee  on 
Rivers  and  Harbors,  present  our  case  quite  fully. 

If  the  Niagara  Falls  Power  Co.'s  8,600  cubic  feet  were  producing  power  at 
an  efficiency  of  80  per  cent,  at  the  rate  of  15.4  gross  horsepower  per  cubic  foot, 
their  production  would  be  105.952  horsepower. 

With  6,000  feet  we  will  produce  170.160  horsepower. 
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Independent  competition  should  be  insisted  upon. 

As  a  conservator  of  life  and  health,  this  company  stands  100  per  cent  above 
any  competitor. 

New  York  State  is  interested  from  the  standpoint  that  barge  canal  terminal 
facilities  will  be  greatly  increased,  without  appropriations.. 

Buffalo  is  interested  because  floods  will  be  abated  and  sewage  disposed  of, 
without  appropriations. 

Other  municipalities  on  the  Niagara  frontier  petition  for  these  things. 

The  status  quo  as  to  the  other  two  companies  will  be  maintained,  and  they 
testifjr  that  th^  are  prosperous. 

Medical  societies  and  health  officers  of  the  frontier  are  clamoring  for  relief. 

Gen.  Blxby  testifies  that  the  use  of  the  balance  of  the  20,000  cubic  feet  on  the 
American  side  will  not  unfavorably  affect  scenic  beauty. 

Industrial  development  to  the  fullest  practicable  extent  is  carried  out  by 
this  plan. 

STATEMENT  OF  OSCAR  E.  FLEMING. 

Mr.  Flbming.  I  am  from  Windsor,  Ontario.  I  am  a  barrister  at 
law,  counsel  for  the  Electrical  Distributing  Co.  of  Ontario.  They 
contemplate  getting  from  the  Hydro-Electric  Commission,  of  On- 
tario, electric  power  from  Niagara  Falls  to  furnish  Detroit,  and 
in  that  way  we  are  interested.  I  might  remark  in  the  first  place  that 
a  great  deal  of  what  I  had  to  say  has  been  covered  by  the  previous 
speakers.  But  I  think  it  might  be  interesting  to  outline  to  you  the 
scheme  of  the  Hydro-Electric  Commission  of  Ontario.  It  is  a 
Government  scheme  originating  with  the  municipalities  to  get  for 
the  people  of  Ontario  electric  power  at  cost.  That  is,  the  government 
wakes  nothing  on  the  scheme  and  the  people  get  it  at  actual  cost 
Now,  they  have  a  contract  with  the  Ontario  company  for  20,000 
horsepower.  At  the  present  time  they  are  using  20,000  horsepower, 
and  tne^  are  serving  as  far  north  as  Toronto.  It  is  about  180  miles 
from  Niagara  Falls  to  London  and  about  100  miles  to  Toronto.  That 
is  what  tiiey  thought  at  first,  but  as  the  art  of  the  uses  for  generation 
and  distribution  have  developed  they  have  found  that  they  can  send 
the  power  profitably  260  or  800  miles. 

Now,  the  present  municipalities  in  the  scheme  number  about  20, 
and  the  thinff  has  worked  out  very  successfully.  At  our  municipal 
elections  on  uie  8d  of  January,  84  municipalities  voted  to  buy  power 
from  the  Hydro-Electric  Commission  with  which  to  supply  their 
people.  In  our  district,  between  London  and  Windsor,  on  the  De- 
troit River,  17  have  voted  to  come  with  us.  The  Hydro-Electric 
Commission  has  made  its  figures,  and  the  present  consumption  in 
that  district  would  amount  to  five  or  six  thousand  horsepower.  The 
cost  of  distribution  in  that  district  would  be  considerable,  probably 
two  million  or  two  and  a  half  million,  which,  added  to  the  cost  of 
the  power  at  Niagara  Falls  and  London,  would  make  the  price  too 
high  to  serve  this  territory.  So  some  parties — the  people  of  W  indsor 
and  the  Detroiters — conceived  the  idea  of  taking  from  the  commis- 
sion part  of  the  surplus  to  deliver  in  Detroit.  It  helps  out  the  whole 
scheme  to  cheapen  power.  It  enables  the  people  in  the  district  in 
which  I  live  to  get  it  at  $80.  That  plan  has  been  submitted  to  these 
municipalities  and  they  have  no  objection  to  Detroit  setting  this 
benefit.  As  I  understand  it,  there  is  an  investment  for  distribution 
of  several  million  dollars,  and  the  more  power  that  goes  along  the 
line  cheapens  the  power  for  the  consumers. 

The  contract  was  signed  between  our  company  and  the  commis- 
sioners, and  at  that  time  our  company  put  up  a  guaranteed  fund  of 
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$250,000,  and  we  have  all  the  rights  that  we  require,  so  far  as  On- 
tario and  the  Dominion  of  Canada  are  concerned.  The  only  bar  to 
our  getting  to  Detroit  is  the  Burton  Act.  We  had  in  mind  that  the 
Burton  Act  was  a.  temporary  affair,  to  last  until  the  treaty  came  into 
effect.  Under  that  treaty  we  realized  that  we  could  do  business — 
that  is,  if  there  was  no  bmitation  put  upon  the  exDort  of  power  bv 
that  conmiission.  Now,  -the  commissioners  are  reaay  to  ffo  on  with 
their  work,  and  we  take  from  the  Grovemment  at  Windsor  25,000 
horsepower  for  Detroit  use. 

Mr.  Cooper.  Do  the  Canadian  municipalities  get  it  at  cost? 

Mr.  Fleming.  Yes^  sir. 

Mr.  Cooper.  Detroit  would  not  get  it  at  cost? 

Mr.  Fleming.  No;  because  they  charge  us  10  per  cent  of  our  cost, 
because  we  are  not  interested  locally.  The  Federal  Power  Co.,  of 
Detroit,  is  an  organization  associated  with  the  Electrical  Distrib- 
uting Co.,  and  we  take  the  power  and  distribute  it.  The  people  are 
the  same  in  the  two  comi>anies,  and  it  has  got  to  be  organized  that 
way  so  as  to  distribute  it  in  the  two  countries.  They  take  the  power 
there  and  sell  it  to  the  people  in  Detroit. 

The  Chairman.  How  long  is  this  contract  for? 

Mr.  Fleming.  For  the  full  t«rm  of  the  contract  with  the  Ontario 
Power  Co.    It  expires  in  1989. 

The  Chairman.  How  long,  in  your  opinion  do  you  think  it  would 
take  to  exhaust  the  power  you  are  entitled  to  under  the  provisions  of 
the  treaty  ? 

Mr.  Fleming.  That  is  a  difficult  question.  In  taking  this  up  what 
I  want  to  say  to  the  committee  is  this :  It  might  get  to  a  point  where 
we  could  get  the  power  from  Detroit 

The  Chairman.  That  is  why  I  askedyou  that  question.  There  is 
great  industrial  development  in  lower  Canada? 

Mr.  Fleming.  Yes,  sir. 

The  Chairman.  And  it  is  only  a  questicm  of  a  very  short  time 
when  the  people  of  Canada  will  use  all  the  water  they  are  entitled  to? 

Mr.  Fleming.  I  don't  think  there  is  any  doubt  about  that 

The  Chairman.  Would  it  be  a  year  or  two,  or  three  ^ears? 

Mr.  Fleming.  I  wouldn't  like  to  venture  an  opinion,  but  it  is 
going  to  be  pretty  near  that. 

The  Chairman.  You  are  using  now 

^  Mr.  Garner.  The  Canadian  side  is  using  11,000  and  the  American 
side  is«using  15,600  cubic  feet. 

Mr.  DiFENDERFER.  A  little  over  18,000,  Mr.  Gamer. 

The  Chairman.  You  are  using  less  than  the  American  side? 

Mr.  Fleming.  Yes,  sir;  at  the  present  moment.  Now,  as  I  said, 
we  have  all  our  plans  made,  but  subject  to  the  right  to  get  into 
Detroit.  I  was  about  to  say  that  in  the  ordinance  the  company  was 
to  sell  the  power  at  20  per  cent  loss. 

Mr. .  What  you  want  is  the  limitation  taken  oflf  ? 

Mr.  Filming.  Yes,  sir. 

Mr.  Cooper.  Why  should  Canada,  if  it  can  not  use  that  which  is 
there,  be  anxious  to  have  the  restriction  taken  off? 

Mr.  Fleming.  It  helps  out  the  scheme  of  giving  the  people  in 
Detroit  the  cheap  power;  but  we  have  other  water  power — tlie 
Niagara  River  and  the  Ottawa  River — ^in  the  north  ooontry,  so 
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that  we  can  well  afford  to  ^ive  to  Detroit  that  amount  of  power,  and 
evenr  man,  woman.,  and  child  gets  cheaper  power. 

Ifu*.  DiFENDBBFER.  There  is  no  contract  between  the  city  of  Detroit 
and  the  Hydro-Electric  Conmiission,  is  there? 

Mr.  Fi^EHiNG.  Yes,  sir ;  it  is  signed. 

Mr.  DiFBMDKRFEB.  You  put  up  a  bonus  of  $250,000  in  cash? 

Mr.  FiiEMiNG.  Yes,  sir:  and  that  is  subject  only  to  the  permit  to 
get  it  across  the  river,  ana  if  it  is  not  given  we  get  our  money  back. 

Mr.  Watbotts.  As  I  understand  i^  110,000  horsepower  is  being 
used  out  of  160,000  authorized  to  be  used  ? 

Mr.  Fi<BMiN0.  Under  the  Burton  Act. 

Mr.  Watbous.  Then  why  can't  you  use  twenty-five  of  the  fifty 
thousand  that  is  unused? 

Mr.  Filming.  All  of  that  is  taken  up  by  the  Burton  Act. 

Mr.  Watbous.  But  not  used? 

Mr.  Garneb.  The]^  have  a  permit  from  the  War  Department. 

Mr.  Watbous.  It  is  apparent  that  there  is  a  permit  for  some  4,400 
feet  which  is  not  being  used. 

Mr.  GoopEB.  What  is  it  held  up  for  ? 

Mr.  Watbous.  That  is  what  I  want  to  know.  Just  merely  because 
the  permit  has  been  given,  it  is  a  very  simple  matter 

Mr.  CooPEB.  Have  you  applied  to  the  Secretary  of  War? 

Mr.  Fleming.  Yesi  sir;  and  the  permits  have  taken  up  all  the 
water  used. 

The  Chaibman.  They  use  it  at  any  time? 

Mr.  Fleking.  Yes,  sir. 

Mr.  Gabneb.  The  explanation  has  been  made  this  afternoon  that 
they  were  contemplating  using  all  that  power  soon.^ 

Mr.  Coopeb.  How  lone  have  they  had  those  permits  ? 

Mr.  FuBBciNG.  Since  the  Burton  Act  was  passed. 

Mr.  Gabneb.  How  long  before  we  thought  they  were  using  it  ? 

Mr.  Fleming.  I  don't  know  anything  about  their  internal  arrange- 
ments. 

Mr.  Levy.  When  were  you  first  refused  by  the  Secretary  of  War  ? 

Mr.  Fleming.  I  think  it  was  over  a  year  ago. 

Mr.  Levy.  What  reason  was  given  for  the  denial  ? 

Mr.  Fleming.  That  the  limit  under  the  act  was  being  taken  up. 
They  had  no  authority  to  grant  any  more  permits  imder  the  Burton 
Act. 

Mr.  Levy.  In  these  permits  is  there  no  limitation  as  to  the  time? 
Do  they  give  a  permit  to  a  company  to  sit  down  and  hold  that  as 
lon^  as  it  pleases? 

Mr.  Fleming.  I  am  not  in  a  position  to  say. 

Gen.  Gbebne.  I  have  a  copy  of  the  permit  here.  The  Secretary 
of  War  held  two  hearings,  one  in  the  summer  of  1906. 

He  granted  permits  so  that  we  would  not  all  go  to  jail,  because 
the  acts  done  on  the  30th  of  June  were  illegal,  and  then  he  investi- 
nted  and  found  out  what  their  plans  were,  and  then  held  another 
hearing;  then  he  issued  permits  for  the  quantities  I  stated  this  mom- 
iQg_50,000  to  the  Ontario  company,  52,500  to  the  Niagara  Falls  com- 
pany, 46,600  to  the  electrical  company,  and  the  balance  was  reserved 
for  the  use  of  a  railway  in  Canada.    Now,  those  permits  are  in  force 

to-dav. 
A  Membeb.  In  August.  1907? 
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Mr.  Cooper.  Can  these  corporations  wait  in  their  discretion  to  use 
that? 

Gen.  Gbeene.  There  is  no  time  limit  in  the  permit,  but  the  Barton 
law  says  that  it  can  be  revoked. 

Mr.  Gabnbh.  What  company  has  failed  to  use  the  full  power? 

Gen.  Greeke.  The  Electrical  Development  Co.  (Ltd.).  of  Ontario. 

Mr.  Legabe.  They  have  not  used  any  at  all? 

Gen.  Greene.  Well,  I  understand  they  have  sold  a  part  of  what 
they  are  authorized  to  export  to  Mr.  Barton's  company. 

Mr.  Garner.  In  other  words,  they  have  a  permit  for  a  certain 
amount  of  power  and  they  sell  it  to  somebody  else  at  a  profit? 

Gen.  Greene.  Yes,  sir. 

Mr.  Barton.  Sold  10,000  to  the  distributing  companjr  and  it  was 
not  used  because  the  company  needed  its  entire  generating  capacity 
to  supply  the  Canadian  customers. 

Mr.  Garner.  Now,  that  is  the  most  interesting  statement  I  have 
heard  so  far.  If  I  understand  it,  the  Secretary  of  War  allows  a 
permit  to  continue  in  existence  that  is  not  being  used  because  all 
the  power  it  can  generate  is  being  used  in  Canada.  At  the  same 
time  he  allows  the  permit  to  staiia  and  refuses  your  company  the 
right  to  bring  power  into  Detroit  for  the  benefit  of  the  people  of 
the  United  States? 

Gen.  Greene.  Here  is  the  document,  an  order  for  permits.  To 
the  International  Railway  Co.,  1,500;  to  the  Ontario  Power  Co.. 
60,000;  to  the  Canadian  Niagara  Co.,  52,500;  and  to  the  Electrical 
Development  Co.,  46,000  horsepower.  This  is  signed  "  William  H. 
Taft,  Secretary  of  War." 

Mr.  Barton.  That  was  the  order  for  the  permits  ? 

Gen.  Greene.  The  permits  were  simultaneous. 

Mr.  Garner.  Is  there  anyone  here  representing  the  Electrical  De- 
velopment Co.? 

Gen.  Greene.  I  answered  that  question  this  morning. 

Mr.  DiFENDERFER.  Did  you  not  state  this  morning  that  the  Mac- 
Kenzie-Mann  interests  were  shipping  no  power  into  the  United 
States? 

Gen.  Greene.  I  said  I  did  not  know.  Now,  there  was  a  public 
record,  a  contract  with  the  Nia^ra  Falls  Co. 

Mr.  Barton.  No  ;  that  was  with  the  distributing  company,  and  that 
has  terminated  now. 

Mr.  DiFENDERFER.  So  that  they  are  entitled  to  ship  46,000  horse- 
power, and  have  not  done  so? 

Gen.  Greene.  I  heard  a  rumor  that  they  renewed  it  But  nobody 
has  ever  claimed  that  they  ever  shipped  more  than  10,000  horsepower. 

Mr.  Garner.  The  fact  remains  still  that  we  are  entitled  under  the 
Burton  Act  to  46,000  horsepower,  aAd  that  we  are  not  now  getting. 
This  permit  has  been  in  existence  since  1907 ;  other  parties  seeking 
to  use  this  power  have  applied  to  the  Secretary  or  War,  and  he 
has  refused  them  permits.  Possibly  the  Secretary  of  War  can  give 
us  some  information. 

Gen.  Greene.  Incidentally,  I  may  say  that  in  the  year  1909  I  ap- 
plied to  the  Secretary  of  War  for  additional  power  and  was  refused. 

The  Chairman.  If  the  Province  of  Ontario  grants  the  license  for 
the  water  on  the  Canadian  side,  why  should  not  the  State  of  New 
York  grant  the  permit  on  the  American  side? 
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(ien.  Gr£en£.  I  see  no  reason  why  it  should  not. 

The  Chairman.  It  seems  to  me  that  it  would  be  a  matter  of  greater 
convenience  than  the  present  way,  through  the  Secretary  of  ^^r. 

Gen.  Grisene.  Eminent  lawyers  have  given  me  the  statement  that 
when  the  United  States  has  exhausted  its  power  it  is  then  with  the 
State  of  New  York  to  say  who  gets  the  power,  and  fix  the  limita- 
tions. 

Mr.  Brown.  I  agree  with  Gen.  Greene  on  the  law  proposition. 

Mr.  Sharp.  The  concrete  question  before  .us  is  this:  The  Secretary 
of  War  has  this  authority  conferred  upon  him  by  Congress  and  he 
has  granted  permits  to  parties,  some  of  whom  have  availed  them- 
i-elves  of  it  and  some  of  tnem  have  not.  Then  the  Secretary  of  War 
ought  to  grant  that  permit  to  someone  who  shall  use  it 

Mr.  Garner.  Ana  if  you  should  turn  that  entirely  over  to  the 
State  of  New  York,  Michiean  might  not  be  agreeable  to  that. 

Mr.  Cooper.  This  is  the  language  of  clause  7 : 

The  Secretary  of  War  reserves  the  right  to  modify  tlio  form  of  this  permit, 
to  change  the  method  or  plan  of  measurement  herein  proscribed,  or  to  substi- 
tute other  modes  of  Judgement,  etc. 

Is  that  an  absolutely  unqualified  right? 

Gen.  Greene.  Section  5  of  the  Burton  law  reads  this  way: 

The  provisions  of  this  act  shall  remain  in  force  for  three  years  from  and 
after  date  of  its  passage,  at  the  expiration  of  which  time  all  permits  granted 
hereunder  by  the  Secretary  of  War  shall  terminate,  unless  sooner  revoked, 
and  the  Secretary  of  War  is  hereby  authorized  to  revoke  any  or  all  permits 
granted  by  him  by  authority  of  this  act,  and  nothing  herein  contained  shall 
be  held  to  confirm,  establish,  or  confer  any  rights  heretofore  claimed  or  exer- 
cised in  the  dlversian  of  water  or  transmission  of  ix)wer. 

And  I  apologize  for  breaking  in  again. 

Mr.  Fleming.  The  reason  for  the  passing  of  the  Burton  Act  has 
already  been  presented  to  this  committee.  It  was  a  temporary 
measure.  The  duties  it  was  to  perform  have  been  performed  and 
it  should  expire.  We  on  our  side  of  the  river  had  reason  to  believe 
that  the  treaty  would  be  the  supreme  law  of  the  land^  and  we  can 
not  appreciate  why  Congress  should  try  to  restrict  us  in  the  use  of 
our  36,000  feet. 

The  Chaibman.  I  am  in  favor  of  the  people  of  New  York  buying 
power  wherever  they  can  buy  it  the  cheapest. 

Mr.  Fleming.  How  would  you  like  us  to  say :  "  You  can't  have 
this.  We  will  impose  a  duty  on  every  horsepower  that  goes  out  of 
Ontario  "  ?    That  would  not  be  just    That  is  like  the  Burton  Act. 

Mr.  Bbowk.  Mr.  Fleming,  is  it  not  true,  from  an  engineer's  and 
a  lawyer's  standpoint,  that  the  final  permanent  use  of  this  power, 
authorized  to  be  created  upon  the  Canadian  side,  is  to  be  enjoyed  by 
that  countrv  who  first  preempted  it,  and  if  America  does  not  get  the 
use  of  it  danada  will,  and  the  final  use  will  be  where  it  was  pre- 
empted ? 

Mr.  Fleming.  Yes,  sir. 

Mr.  Brown.  Then  the  question  in  this  case  on  the  Canadian  side 
depends  upon  whether  the  embargo  is  raised? 

The  Chairman.  Mr.  Brown  has  asked  you  a  question  and  he  de- 
sires an  answer. 

Mr.  Smith  of  New  York.  I  wanted  to  ask  you  what  kind  of  a 
regulation  there  is  in  Canada  outside  of  the  reffulation  placed  on  the 
power  sold  by  the  Provincial  (xovernment  itself? 
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Mr.  Fleming.  There  is  none.  Nothing  but  a  commercial  compe- 
lition^  and  of  course  the  competition  is  giving  place  to  the  hydro- 
electnc  power,  which  is  so  cheap. 

Mr.  Cooper.  Do  you  think  that  if  these  restrictions  were  removed 
it  would  be  advantageous  for  the  United  States  ? 

Mr.  Fleming.  Yes,  sir. 

Mr.  CooFER.  Well,  whv,  as  a  Canadian,  should  you  desire  the 
United  States  to  get  that?    You  are  having  an  eye  on  Windsor? 

Mr.  Fleming.  Yes,  sir;  I  am  interested  m  Windsor  getting  dieap 
power.  It  dieapens  the  rate  of  power  all  along  the  line  from  Iiondon 
to  Windsor,  and  that  is  where  we  get  a  large  benefit. 

The  Chaibman.  In  other  words,  you  are  in  favor  of  Detroit  get- 
ting this  power,  incidentally  because  Detroit  is  going  to  help  you 
get  this  power  for  Windsor? 

Mr.  Fleming.  Yes,  sir. 

Mr.  Richard  B.  Watroub.  I  am  the  secretary  of  the  American 
Civic  Association.  I  s^^mpathize  with  the  difficulties  of  Detroit 
that  wants  some  cheap  light.  If  the  obstacle  which  stands  in  your 
way  is  removed,  arenx  you  satisfied  that  you  get  that  26,000  horse- 
power? 

Mr.  Fleming.  Yes,  sir;  that  is  all  I  am  asking  for,  but  that  is 
outside  of  the  question  of  policy  that  I  have  discussed  here,  whetlier 
you  should  come  in  and  restrict  importation  into  the  United  States. 

The  Chairman.  Now,  is  there  any  gentleman  from  Buffalo  or 
Niagara  Falls  or  the  State  of  New  Vork  who  desires  to  be  heard 
briefiy,  and  who  wants  to  leave  to-night?  Mr.  Bowen,  how  long 
do  you  think  it  will  take  to  conclude  your  argument? 

Mr.  BowEN.  I  wish  to  speak  of  one  thing. 

The  Chairman.  Major,  do  you  desire  to  say  anything  in  regard 
to  the  statement  made  by  the  gentleman  from  Canada  ? 

Maj.  W.  B,  Ladue.  Just  a  lew  words. 

STATEMENT  OF  HAJ.  W.  B.  LASVE. 

Maj.  Ladue.  I  am  in  the  Corps  of  Engineers,  from  the  office  of  the 
Chief  of  Engineers.  There  is  very  little  that  I  would  care  to  say  on 
this  subject  unless  I  am  asked  for  more  information. 

The  request  for  this  permit  has  been  made  to  the  Secretary  of 
War,  but,  so  far  as  I  know,  it  has  not  been  coupled  with  any  request 
that  the  permit  of  the  Electrical  Development  Co.  be  revoked  or 
modified  m  anyway.  I  say  this  because  that  has  been  touched  u^on 
in  the  argument.  So  far  as  I  know  the  question  of  the  revocation 
or  modification  of  that  permit,  or  taking  away  water  and  giving  it 
to  somebody  else,  has  not  been  raised.  I  don't  know  what  the  Secre- 
tary would  do  on  that  subject. 

Mr.  Leoarb.  You  do  know  that  his  attention  has  not  been  called 
to  the  fact? 

Maj.  Ladue.  So  far  as  I  know  there  has  been  no  complaint  made 
to  him  that  they  are  not  using  their  permit.  Now,  there  is  a  provi- 
sion in  the  Burton  law  which  gives  the  Secretary  of  War  the  right 
to  grant  additional  permits  over  and  above  160,000  horeepower,  and 
this  Detroit  company  has  been  informed  of  this  provision,  and  of 
the  conditions  under  which  additional  permits  can  be  granted.  They 
have  Hiibniittod  certain  statements  which  are  now  under  consideration 
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bj  the  Secretar^^  of  War;  so  this  Detroit  company  is  not  altogether 
cut  out  of  getting  a  permit  because  of  the  fact  that  there  is  an 
existing  i>ermit.  I  don't  come  here  with  any  instructions  touching 
this  permit,  because  nobody  in  our  office  knew  the  matter  was  going 
to  be  brought  up. 

The  Chaibman.  The  Secretary,  in  granting  these  permits,  did  not 
charge  anything  for  them  ?    They  were  given  gratis  ? 

Maj.  Ladus.  Yes,  sir;  free. 

The  Chaibmak.  If  the  Secretary  of  War  should  grant  the  permit 
for  the  additional  4,400  feet  he  would  give  it  gratis? 

Maj.  Ladux.  Yes,  sir;  I  presume  so. 

The  Chairman.  But  the  State  of  New  York  would  charge  for  it! 

Maj.  Ladub.  That  I  don't  know. 

The  Chairman.  But  the  State  of  New  York  does  charge  for  per- 
mits, doesn't  it?    They  brin^  in  a  revenue  to  the  State? 

Maj.  Ladite.  I  don^  know.  sir. 

The  Chairman.  I  would  like  to  have  you  state  the  position  of  the 
War  Department,  so  that  we  will  know  whether  to  give  the  power  to 
the  State  or  continue  to  lodge  it  in  the  hands  of  the  Secretary  of 
War. 

Mr.  Gabneb.  It  ought  to  be  stated  that  under  the  Burton  law  the 
Secreta^  of  War  would  not  have  any  right  to  diarge  for  the  permit. 
But  if  Congress  should  lodge  this  power  in  the  Secretary  of  War, 
and  Congress  did  not  require  any  payment  for  it,  he  would  not  be 
allowed  to  charge  for  the  permit.  Whereas  if  he  was  allowed  a  fee. 
then  the  Secretary  of  War  could  charge  that  fee. 

Now,  I  remember  about  the  permit  question.  We  had  a  special 
session  last  summer  when  the  matter  of  the  extension  of  the  Burton 
Act  was  before  this  committee,  but  on  account  of  the  time  limit  and 
the  unknown  merits  of  the  case,  we  decided  to  report  a  bill  extending 
it  until  March  1.  At  that  time  this  identical  question  of  power  be- 
ing furnished  to  Detroit  was  before  this  committee  and  some  state- 
ments made  about  it.    That  is  my  recollection. 

Hie  Chaibman.  That  is  right 

Mr.  Gabneb.  I  was  somewhat  surprised  to  learn  that  the  Secretary 
of  War's  attention  had  not  been  called  to  the  fact  that  this  companv 
was  only  using  a  small  portion  of  its  pennit,  md  another  companv 
clamoringfor  an  opportunity  to  enter  the  United  States  with  this 
power.  When  you  made  the  statement  to-day  that  his  attention  had 
not  been  called  to  it  and  that  the  matter  had  not  been  touched  upon 
it  was  a  surprise  to  me. 

Maj.  Ladue.  What  I  intended  to  say,  Mr.  Gamer,  was  that,  so  far 
as  our  office  knows,  it  has  not  been  attacked.  That  is,  no  papers  have 
come  to  us;  but  what  has  happened  in  the  Secretary's  office  I  dom't 
know.  There  is  one  other  matter  I  would  like  to  comment  on  at  the 
same  time 

The  Chairman.  A  little  later,  Major. 

« 

AFTEB  BBCES8. 

The  committee  reassembled  at  2  o'clock  p.  m. 

The  Chairman.  The  committee  will  hear  from  Mr.  Monahan. 


136  PRESEBVATIOX  OF   iSIAGARA  ¥A1A£. 

STATEMENT  OF  OEOBGE  F.  MOHAHAH,  OF  DETROIT,  MICH. 

The  Chaibmak.  Will  you  be  good  enough  to  give  the  reporter 
your  full  name? 

Mr.  MoNAHAN.  George  F.  Monahan.  Detroit,  Mich.,  representing 
the  Electrical  Distributing  Co.,  and  the  Federal  Electric  light  & 
Power  Co. 

I  might  say,  bv  way  of  prelude,  that  the  Federal  Electric  Light  & 
Power  Co.  and  the  Electrical  Distributing  Co.  are  practically,  for  all 
practical  purposes^  identical  corporations.  In  other  words,  the  Elec- 
trical Distributing  Co.  is  a  company  organized  under  the  laws  of  the 
Dominion  of  Canada,  with  a  permit  from  the  Canadian  Government 
to  export  power  from  the  Canadian  side  to  the  Detroit  side  of  the 
river.  The  Federal  Electric  Light  &  Power  Co.  is  a  company  organ- 
ized under  the  laws  of  the  State  of  Michigan.  It  is,  in  a  sense,  a 
subsidiary  company,  organized  for  the  purpose  of  fulfilling  that  part 
of  the  law  which,  as  we  interpreted  it,  required  the  formation  of  a 
company  on  this  side  of  the  river  in  order  that  there  might  be  a  per- 
mit j^anted  bv  the  Secretary  of  War  to  a  company  upon  this  side  to 
receive  as  well  as  a  company  on  the  other  side  to  transmit. 

We  are  asking  that  the  situation  as  presently  extant  be  so  arranged 
as  to  permit  the  transmission  of  power  from  Niagara  Falls  to  the 
city  of  Detroit.  Perhaps  it  might  not  be  amiss  for  me  to  give  to  the 
committee  a  brief  resume  of  the  facts  leading  up  to  our  attempt  to 
secure  Canadian  power  for  the  city  of  Detroit.  I  assume  that  the 
committee  is  more  or  less  familiar  with  the  situation  upon  theCana- 
dian  side  relative  to  the  distribution  of  power.  I  need  not  enter  into 
the  activities  upon  the  part  of  the  Civic  Federation,  so-called,  back 
in  1905  directed  towara  the  preservation  of  Niagara  Falls.  Power 
companies  had  already  at  that  date  been  established,  and  subsequent 
to  their  establishment  the  Canadian  Government,  possibly  reahzing 
the  possibilities  of  the  situation  from  the  standpoint  of  their  own 
citizenship,  determined  to  embark  in  the  enterprise  of  supplying  to 
the  Canadian  people  power  at  a  cheap  rate.  As  a  result  of  their 
activities  the  so-called  hydroelectric  commission  was  formed,  consist- 
injg  of  two  members  of  the  cabinet  and  one  member  of  parliament, 
which  commission  has  been  continually  in  existence  up  to  the  present 
time.  That  commission  contracted  with  the  Ontario  Power  Co.  for 
delivery  to  the  commission — which  represented  the  Dominion  of 
Canada  or  rater  the  Province  of  Ontario  and  in  a  sense  the  Dominion, 
as  I  understand  it — certain  of  the  power  which  the  Ontario  Power 
Co.  was  then  developing.  Contracts  were  made  for  the  delivery  to 
the  hydroelectric  commission  by  this  company  of  one-half  of  the 
amount  of  power  that  was  then  being  ^nerated. 

The  manner  in  which  the  hydroelectric  commission  operates,  briefly, 
is  this :  It  procures  estimates  as  to  the  cost  of  building  transmission 
lines  from  the  Falls  to  a  particular  municipality  which  desires  to 
have  the  power  extended  to  that  municipality  from  the  Falls.  The 
municipality  itself  votes  upon  the  proposition  as  to  whether  or  not 
it  desires  Niagara  Falls  power.  Estimates  are  had  as  to  what  the 
cost  will  be.  The  actual  cost  to  the  Government  of  the  transmission 
is  based  upon  the  municipality  in  the  way  of  a  charge,  and  the  mu- 
nicipality itself  has,  as  its  particular  business,  to  establish  trans- 
mission lines  through  the  municipality  itself,  and  transforming  sta- 
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tion&  The  power,  is  given  to  the  city  at  cost.  As  a  result  of  these 
activities  many  of  the  cities  in  Canada  were  supplied  and  are  at 
present  being  supplied  with  Niagara  power.  The  reduction  in  cost, 
according  to  statistics,  with  which  I  have  somewhat  familiarized  my- 
self, is  varied,  according  to  the  distance  of  the  city  itself  from  Niag- 
ara Falls.  I  am  credibly  informed  that  in  one  of  the  municipalities 
the  reduction  amounted  to  over  60  per  cent.  Detroit  parties  became 
interested  about  two  years  ago  for  the  purpose  of  securing  from  the 
Dominion  Government  authority  to  export  and  for  the  purpose  of 
procuring  a  contract  with  the  hydroelectric  commission  for  the 
delivery  of  power  in  the  city  of  Detroit. 

Mr.  Cooper.  By  reduction,  do  you  mean  as  compared  with  the 
power  generated  by  the  use  oi  coal? 

Mr,  MoNAHAN.  1  do ;  yes,  sir.  The  contract  was  finally  entered  into. 
but  after  very  energetic  work  displayed  upon  the  part  of  the  citizens  oi 
the  city  of  Eietroit  who  were  especially  interestea.  As  an  indication  of 
the  probability  of  this  idea  oecoming  reflected  in  reduced  cost  of 
electricity  to  the  citizenship  of  Detroit,  the  company  then  operating 
in  the  city  of  Detroit  used  every  means  within  its  power  and  com- 
mand, both  in  the  municipality  of  Windsor,  in  the  Ontario  Govern- 
ment, and  in  the  Dominion  Government  itself,  to  prevent  any  contract 
being  made,  or  any  export  permits  being  grantea  for  the  purpose  of 
bringing  that  power  from  the  Dominion  of  Canada  into  the  city  of 
Detroit.  However,  the  hydroelectric  power  commission  finally  en- 
tered into  a  contract  witn  our  people  whereby  we  were  to  receive 
power  from  them  as  soon  as  we  could  complete  the  formalities  on  this 
side  of  the  river.  That  contract  is  now  signed  and  has  been  in  exist- 
ence for  some  period  of  time,  awaiting  its  completion  until  the  diffi- 
culties involved  in  the  Burton  bill  had  been  obviated. 

Mr.  Foster.  Are  you  getting  electricity  yet? 

Mr.  MoNAHAN.  No,  sir. 

One  of  the  provisions  of  that  contract,  and  upon  which  by  contract 
we  have  already  obligated  ourselves,  is  that  we  shall  deposit  a  half 
million  dollars  as  a  guarantee  with  the  hydroelectric  commission,  and 
the  amount  of  $250,000,  the  first  amount  required  under  the  contract, 
was  deposited.  It  was  deposited  on  faith  of  the  treaty.  The  treaty 
relations  which  have  been  in  existence  between  this  Government  and 
the  Dominion  of  Canada,  ratified,  I  believe,  in  1910,  and  further 
brought  into  effective  existence  by  the  appointment  of  a  conmiission 
upon  both  sides  of  the  river  withm  the  past  year.  Relying  upon  the 
treaty  and  believing  that  the  treaty  was,  as  we  still  believe  it  to  be, 
the  supreme  law  of  the  land,  this  contract  was  entered  into  and 
moneys  deposited. 

Now,  we  ask  at  the  present  time  that  the  limitations  contained  in 
the  Burton  Act  with  reference  to  restricting  the  importation  of  power 
into  the  United  States  from  Canada  be  removed.  We  are  relying  in 
that  request  not  only  upon  the  fact  of  the  treaty  itself,  which  should 
be  the  supreme  law  of  the  land,  but  upon  the  further  fact,  as  has, 
I  think,  been  satisfactorily  demonstrated  to  the  committee,  that  the 
transmission  of  power  from  the  Dominion  of  Canada  into  the  United 
States  is  not  gomg  to  interfere  with  navigation  and  is  not  going  to 
interfere  with  the  oeauty  of  Niagara  Falls.  We  are  not  concerned, 
I  may  say,  at  this  time  in  the  least  with  the  question  of  whether  or 
not  oii  the  American  side  the  present  restrictions  of  the  Burton  Acit 
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should  be  lifted.  In  other  words,  it  makes  no  difference  to  us  whether 
the  amount  at  present  allowed — 15,600  cubic  feet  per  second — on  the 
American  side  is  restored  to  20,000  cubic  feet  per  second,  as  named 
in  the  treaty,  or  not,  because  our  power  is  to  come  from  the  Canadian 
side. 

Let  me  insist,  however,  that  not  only  in  its  spirit  is  the  treaty 
broken  by  the  restricting  of  importation  from  Canada  into  tiie  United 
States,  but  it  appears  to  me  to  be  a  fact  that  we  are  doing  something 
which  is  restrictive  upon  the  best  interests  of  the  people  of  the  United 
States  whd  have  an  opportunity  to  get  this  power  cheaper.  We  have 
tentatively  placed  ourselves  upon  record  m  the  city  of  Detroit  by 
papers  filed  with  the  common  council  of  that  city,  guaranteeiiu^  at 
the  very  outset  of  the  importation  of  this  power  the  reduction  of  the 
present  prevailing  rate,  which  is  fixed  by  ordinance,  by  20  per  cent. 

Mr.  DiFEKDERFER.  What  is  that  agreement  you  have  entered  into 
for  a  rate? 

Mr.  MoNAMAN.  The  records  themselves  of  the  city  of  Detroit  fix 
the  rate  at  which  power  may  be  sold  in  the  municipality  by  the  o(v- 
porations  which  are  doing  business. 

Mr.  DiFBNDERFER.  The  price  per  horsepower? 

Mr.  MoNAHAN.  The  price  per  horsepower,  according  to  my  recollec- 
tion, is  $88  per  horsepower  for  power  purposes  and  $113  per  horse- 
power for  lighting.  That  is  what  commonly  goes  into  the  hands  of 
the  companies.  Now,  as  to  the  absolute  accuracy  of  the  figures  that 
I  give  on  that  subject,  I  am  not  prepared  to  speak,  but  it  is  approxi- 
mately that.  At  all  events  our  contract  is  that  whatever  rate  is  estab- 
lished in  the  city  of  Detroit  at  the  present  time,  according  to  the 
records  of  the  city  of  Detroit  for  the  sale  of  power  by  the  corporation 
now  doing  business  in  the  city  of  Detroit,  our  figure  is  to  oe  20  per 
cent  less  tnan  that.    Is  that  definite? 

Mr.  DiFENDERFER.    YcS. 

Mr.  Cooper.  If  that  contract  is  accepted  would  the  city  ever  have 
an  opportunity  to  lower  the  rate? 

Mr.  MoNAHAN.  Yes,  sir;  not  only  that,  but  it  has  put  those  words 
into  our  tentative  arrangement  upon  which  we  proposed  to  be  bound, 
that  the  municipality  at  any  time  desiring  to  obtain  the  rights  of  dis- 
tribution belonging  to  the  resident  company,  which  I  represent  here, 
may  purchase  whatever  rights  that  company  has  at  a  figure  to  be 
fixed  by  arbitration,  and  establish  municipal  ownership.  So  that  we 
are  to  an  extent  under  the  control  of  the  city  itself,  and  we  are  per- 
fectly willing  to  be.  The  point  I  desire  to  insist  upon  is  that  by 
restricting  tiie  importation  of  this  power  into  the  United  States  an 
injustice  is  done  to  the  citizens  of  the  United  States  who  have  an 
opportunity  to  get  this  power,  and  the  injustice  is  done,  furthermore, 
without  any  right  reason  for  it,  because  different  experts  have  stated 
here  that  the  importation  of  this  power  into  the  United  States  is  not 
going  to  interfere  either  with  navigation  or  with  the  natural  beauty 
of  Niagara  Falls. 

Further  than  that  Congress,  of  course,  as  we  all  know,  has  abso- 
lutely no  jurisdiction  over  what  the  Canadians  will  do  with  the 
36,000  cubic  feet  per  second.  They  can  use  all  or  none  of.it  and  we 
have  no  authority  to  say  nay.  The  development  of  the  matter  during 
tjie  past  year  in  the  Dominion  Government  itself  has  been  such  as  to 
.,: : indicate  very  clearly,  as  has  already  been  stated  by  Gen,  Bixby  before 
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this  committee,  that  within  a  period  of  three  or  four  years  the  Cana- 
dian Government,  or  rather  on  the  Canadian  side,  every  particle  of 
power  which  is  available  under  the  treaty  will  be  used  by  Canada. 
Now,  it  appears  to  me  to  be  an  elementary  proposition  that  if  some 
of  ^  the  people  of  the  United  States  have  a  chance  to  be  benefited  by 
this  power  at  this  time,  they  should  be  allowed  to  receive  that  benefit; 
instead  of  the  benefit  going  to  the  Canadians  themselves.  They 
have  more  than  we  have  by  way  of  right  to  take  from  the  fails  for 
the  purpose  of  generating  power,  and  this  is  the  onl^  way  we  have 
an  opportunity  to  get  some  of  what  some  mi^ht  consider  to  be  what 
the  United  States  might  be  justified  in  receiving  by  reason  of  tiic 
fact  of  their  connecticm  with  the  falls  themselves. 

Mr.  Shabp.  Assuming  that  this  restriction  is  removed,  is  it  your 
understanding  that  you  will  then  be  able  to  get  power  from  the  Cana- 
dian side  without  increasing  the  limitation  at  present  fixed  upon 
their  rights  t 

Mr.  MoNAHAN.  The  question  is  not  very  clear  to  me. 

Mr.  Sharp.  Suppose  that  the  amount  of  power  now  taken  by  the 
Canadian  Power  Co.  remains  where  it  is,  but  the  restriction  as  to  im- 
porting that  power  over  here  is  removed,  do  I  understand  that  the 
city  ox  Detroit  could  still  get  power  without  increasing  the  amount 
that  the  Canadians  now  get  ?  That  is,  is  there  any  len  for  them  to 
receive? 

Mr.  MoNAHAK.  Now? 

Mr.  Sharp.  Yes,  sir. 

Mr.  Monahan.  Under  present  conditions? 
'    Mr.  Sharp.  Yes,  sir;  with  the  restriction  off  of  importation. 

Mr.  Monahan.  Not  as  fixed  in  the  Burton  bill,  according  to  my 
understanding  of  the  situation. 

Mr.  Sharp.  Then  your  contention  would  be  that  what  you  ask  is 
not  only  that  the  restriction  be  removed  but  also  the  full  limitation 
allowed  under  the  treaty  ? 

Mr.  Monahan.  Exactly,  so  far  as  importation  is  concerned.  In 
other  words,  I  go  this  far 

Mr.  Foster.  You  do  not  understand 

Mr.  Monahan.  Perhaps  I  do  not;  but  I  answer  according  to  my 
own  li^t 

Mr.  Foster.  He  wants  to  know  if  jrou  ask  for  anything  more  than 
the  removal  of  the  embargo  upon  the  importation  of  electricity? 

Mr.  Monahan.  That  is  what  we  ask. 

Mr.  Foster.  And  he  wants  to  Imow,  if  the  embargo  is  removed 
and  no  further  authority  is  given  to  Canada  to  take  power  from  the 
falls,  whether  Canada  would  still  have  some  excess  electricity  stUl  to 
sell  to  you  ? 

Mr.  Monahan.  Oh,  unquestionably. 

Mr.  Foster.  That  is  your  question  ? 

Mr.  Sharp.  Yes,  sir. 

Mr.  Monahan.  Unquestionably ;  there  is  no  doubt  about  that  what- 
ever. In  fact,  Canada  has  not  used  anywhere  near  the  full  capacity 
of  its  limit  under  the  treaty  at  the  present  time. 

Mr.  'Foster.  Mr.  Chairman,  for  Mr.  Sharp's  benefit  I  would  like 
to  ask  one  question.  The  amount  that  Canada  can  take  at  the  Falls 
is  Umited  by  the  treaty  agreement,  just  as  the  amount  we  can  take? 
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Mr.  MoNAHAN.  Exactly.    There  is  no  doubt  about  that  whatever. 

Now,  then,  the  fact  that  we  can  supply  our  citizenship  in  the  city 
of  Detroit  with  power  at  a  less  figure  than  is  now  fixed,  supplies  to 
my  mind  an  irrefutable  argument,  in  view  of  the  statements  with 
regard  to  not  destroying  the  Falls,  and  the  further  statement  of  our 
not  being  able  to  draw  on  the  Canadians'  36,000  cubic  feet  per  second, 
why  the  embargo  should  be  removed  and  we  be  permitted  to  proceed 
along  the  lines  of  our  contracts. 

Some  sug^stion  has  been  made  with  reference  to  the  impractica- 
bility of  bringing  power  that  distance.  I  would  not  for  a  single 
moment  offer  my  individual  opinion  in  opposition  to  the  opinions 
given  by  experts  upon  this  subject,  because  I  do  not  pretend  to  be  an 
expert  upon  electricity  or  electrical  power  or  its  transmission,  but 
the  furthest  that  anyone  has  gone  thus  far  in  that  connectiim  is  to 
say  that  it  is  a  possibility  but  not  a  probability.  On  that  score  our 
own  experts,,  whose  decision  upon  the  subject  I  voice,  have  declared 
that  it  IS  entirely  possible  and  entirely  feasible ;  and  the  best  demon- 
stration of  the  fact  that  it  is  not  only  possible^  but  feasible  is  that  the 
Canadian  Government  is  ready  now  to  build  its  transmission  lines 
from  London,  Ontario,  to  Windsor,  Canada,  for  the  purpose  of  sup- 
lying  Windsor  with  light ;  and  if  the  Canadian  government  and  the 

anadian  electrical  experts  conversant  with  this  situation  are  willing 
to  do  that,  then  I  thmk  we  can  fairly  well  take  a  chance  on  it 
Furthermore,  we  are  willing  to  take  our  stand  upon  the  decision  of 
our  experts  coupled  with  the  Canadian  experts,  and  if  it  fails  the  only 
persons  to  lose  are  ourselves. 

Mr.  Sharp.  To  whom  would  you  distribute  this  power ;  to  what 
class  of  purchasers  or  customers? 

Mr.  MONAHAN.  To  all  classes. 

Mr.  Sharp.  Consisting  largely  of  manufacturers  ? 

Mr.  MoNAHAK.  Oh,  we  should  distribute  to  manufacturers  and 
customers  generally  in  the  city  of  Detroit,  for  lighting  purposes  in 
residences  and  homes  as  well  as  to  manufacturing  mstitutions. 

Mr.  Sharp.  Would  it  go  to  the  city  itself  for  lighting? 

Mr.  MoNAHAN.  The  city  has  at  the  present  time  a  municipal  light- 
ing plant  with  which  it  does  its  own  lighting,  but  it  is  entirely  within 
the  possibility  of  things  that  the  city  might  want  to  take  our  light  at 
the  reduced  cost  at  which  we  could  deliver  it  within  the  confines  of  the 
city  of  Detroit 

Mr.  Sharp.  There  is  a  separate  company  organized,  I  suppose, 
under  the  Michigan  laws,  at  least  in  Detroit,  to  handle  this  power 
that  you  get  from  the  Canadian  side  in  the  event  this  goes  through? 

Mr.  MoNAHAN.  Yes,  sir;  the  Federal  Electric  Light  &  Power  Co. 

This,  gentlemen,  is  very  briefly  an  outline  of  the  situation  that  I 
desire  to  suggest  and  present  to  your  committee.  I  had  in  mind  to 
discuss  the  matter  rather  more  extensively  than  I  have  presented  it, 
but  I  find  upon  listening  to  the  subject  made  by  Gen.  Bixby  and  by 
Gen.  Green  and  others  that  many  of  the  features  that  I  thought  might 
be  necessary  to  be  covered  for  the  purpose  of  clearness  have  already 
been  fully  developed  and  conclusively  covered  by  them.  I  will  there- 
fore say  in  conclusion,  insisting  upon  the  fact  that  the  treaty -should 
be  the  law  of  the  land  and  insisting  further  upon  the  fact  that  we 
are  only  asking  to  be  allowed  to  take  this  power  while  we  have  a 
chance  to  get  it,  while  in  three  or  four  or  five  years  that  chance  may 
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have  passed  and  our  Deople  have  been  deprived  of  the  chanoe  to  use 
the  power  from  the  Canadian  side.  In  view  of  those  circumstances, 
it  would  be,  in  our  opinion,  incumbent  upon  the  committee  to  advise 
that  the  restrictions  upon  the  importation  of  power  at  this  time  be 
removed.  If  there  are  any  furtner  questions,  I  shall  be  glad  to 
answer  them. 

Mr.  Sharp.  How  long  is  this  contract  for? 

Mr.  MoNAHAK.  We  have  the  contract  during  the  term  of  the  exist- 
ence of  the  Ontario  Power  Co. — approximately  30  years. 

Mr.  Cooper.  If  this  power  goes  to  Detroit,  of  course  it  will  go  to 
Windsor,  Canada,  alsof 

Mr.  MoNAHAN.  Yes. 

Mr.  Cooper.  And  when  the  power  reaches  that  city  the  munici- 
pality of  Windsor  will  distribute  it  f 

Mr.  MoNAHAN.  No,  sir ;  it  will  distribute  it  to  its  own  people,  but 
it  will  not  distribute  it  to  us. 

Mr.  Cooper.  That  is  what  I  mean.  I  understand  that,  but  the 
municipality  of  Windsor  and  not  a  corporation  formed  for  the  pur- 
pose of  distributing  electricity  will  distribute  this  power  to  con- 
sumers in  that  city  of  Windsor? 

Mr.  MoNAHAN.  Yes,  sir. 

Mr.  Cooper.  And  at  cost  ? 

Mr.  MoNAHAK.  Yes,  sir. 

Mr.  Cooper.  With  no  profit? 

Mr.  MoNAHAN.  Yes,  sir. 

Mr.  Cooprat.  And  therefore  at  a  less  cost  than  it  will  be  distributed 
to  consumers  in  Detroit? 

Mr.  MoNAHAK.  Yes,  sir. 

Mr.  Cooper.  So  no  effort  will  be  made  in  the.  city  of  Detroit  to  have 
the  municipal  council  enter  into  a  contract  by  which  it  could  directly 
secure  this  power? 

Mr.  MoKAHAN.  I  have  no  knowledge  of  any  such  effort  made  by 
the  council  of  the  city  of  Detroit.  In  fact,  I  can  definitely  state  that 
no  effort  has  been  made  by  the  municipal  authorities  themselves. 

Mr.  Cooper.  If  you  do  secure  the  contract  with  the  Ontario  people, 
you  could  not  get  it  anyway? 

Mr.  MoNAHAN.  That  is  true,  but  at  the  same  time  we  do  not  pre- 
clude the  city  from  doing  it  if  they  see  fit  to  do  it.  We  saw  the  situa- 
tion and  took  advantage  of  it.  If  the  municipality  had  seen  fit  to  do 
it,  I  do  not  suppose  the  citizens  would  have  made  any  effort  in  thd.t 
regard. 

Mr.  Cooper.  It  is  only  recently,  Mr,  Monahan,  isn't  it,  that  the 
generation,  the  insulation,  and  the  carrying  of  the  electric  current  for 
so  long  a  distance  as  220  miles  has  been  considered  feasible  practically 
and  profitably  ? 

Mr.  Monahan.  I  think  that  what  you  state  is  in  a  sense  true. 

Mr.  Coco'ER.  So  the  city  could  not  be  justly  charged  with  laches 
because  it  did  not  get  hold  of  this  as  quickly  as  you  did?  I  do  not 
mean,  of  course,  that  you  were  not  perfectly  justified  in  what  you 
did. 

Mr.  Monahan.  Certainly;  I  did  not  intend  to  charge  neglect  on 
the  part  of  the  authorities  of  the  municipality  of  Detroit  at  all. 

Mr.  Harrison.  Have  you  given  any  study  to  the  legal  proposition 
as  to  whether  or  not  we  have  legal  jurisdiction  over  the  transmission 
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of  power  from  Canada  into  the  United  States,  or  whether  or  not  that 
is  a  matter  coining  within  the  jurisdiction  of  the  States? 

Mr.  MoNAHAN.  I  have  given  the  subject  some  study  and  I  think 
that,  in  so  far  as  the  importation  of  current  from  the  Dominion  of 
Canada  into  the  United  States  would  constitute  an  interference  with 
navigation,  possibly  under  that  construction  the  United  States  might 
have  some  jurisdiction. 

Mr.  Harrison.  Over  the  regulation  of  rates  that  would  be  charged 
by  power  companies? 

Mr.  MoNAHAN.  I  doubt  that  very  seriously.  I  would  say  in 
further  answer  to  the  question,  a  certain  bill  has  been  presented  by 
Concressman  Smith,  covering  this  subject  and  maintaining  that  we 
shomd  be  obliged,  on  the  American  siae,  both  at  Buffalo  and  at  the 
city  of  Detroit,  to  sell  our  nower  at  the  same  price  that  it  is  sold  for 
in  Canada.  I  do  not  intena  to  waste  much  time  before  the  committee 
on  any  such  proposition,  but  merely  advert  to  it.  The  Canadian 
Government  builds  its  own  transmission  lines,  it  sells  to  its  own 
people  at  cost.  We  can  not,  by  any  possibility,  compete  with  any 
such  proposition  as  that  announced  in  that  bill.  We  would  have  to 
sell  for  more  than  it  sold  for  in  Canada  in  any  event,  because  we  are 
farther  distant  than  Canada^  and  in  the  second  place,  we  have  got  to 
pay  to  the  Dominion  commission  at  the  city  oi  Detroit,  for  power, 
10  per  cent  more  than  the  city  of  Windsor  pays  for  it.  So  it  is 
absolutely  impossible  that  that  can  be  done;  and  furthermore,  as  a 
matter  of  ar^ment,  I  would  say  that  the  fact  that  we  can  not 
possibly  do  it  is  no  argument  against  our  doing  the  best  we  can  and 
getting  it  at  a  very  siibstantial  reduction  anyhow,  over  the  price  we 
are  forced  at  the  present  time  to  pay  companies  which  generate 
electricity  from  some  power  other  than  water  power. 

Mr.  DiFBNDRRFER.  Mr.  Monahan,  you  have  presented  this  case,  in 
my  judgment,  very  clearly,  and  that  has  prompted  me  to  ask  this 
Question:  Whether,  in  your  judgment,  it  would  be  feasible  to  have 
this  matter  in  charge  of  the  Interstate  Commerce  Commission,  and 
charge  the  Interstate  Commerce  Commission  with  the  distribution 
and  regulation  of  this  electricit}^. 

Mr.  MONAHAN.  The  question  is  a  new  one  to  me  as  to  whether  or 
not  it  would  involve  lurther  enabling  legislation  in  order  to  put 
the  matter  at  all  under  the  jurisdiction  ot  the  Interstate  Commerce 
Commission  is  a  question  that  I  would  not  care,  at  the  present  time^ 
to  offer  any  opinion  upon  which  would  be  of  any  substantial  value 
to  this  committee;  but  I  do  say  this:  That  so  tar  as  we  are  con- 
cerned, from  a  more  practical  standpoint,  if  this  committee,  after 
full  deliberation  of  the  subject,  comes  to  the  conclusion  that  it  has 
such  jurisdiction  over  the  importation  of  power  to  the  United  States 
from  Canada,  we  are  perfectly  willing  to  be  placed  under  any  rea- 
sonable regulation  in  that  regard,  which,  in  the  judgment  of  this 
committee,  is  requisite  and  desirable  in  order  to  preserve  the  rights 
of  the  citizenship  of  our  town. 

Mr.  DiFENDERFER.  The  reason  I  asked  that  question  is  this:  I  am 
a  representative  of  Pennsylvania.  A  certain  portion  of  our  State 
is  quite  close  to  where  this  power  is  transmitted.  New  York  has 
its  commission;  Pennsylvania  has  none;  Ohio  has  no  commission, 
nor  has  Michigan,  as  I  understand  it. 

Mr.  Monahan.  Michigan  has  a  commission. 
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Mr.  Sharp.  Would  you  claim,  Mr.  Monahan,  later  on,  after  you 
had  this  oontraot,  that  it  was  a  question  of  vested  rights,  and  that 
therefore  Congress  had  no  power  to  intervene,  as  the  riparian  holders 
now  claim ;  that  it  is  a  vested  right  that  we  can  not  interfere  with  f 

Mr.  MoKABb(kN.  I  can  not  answer  for  the  future  in  that  regard. 

Mr.  Sharp.  What  would  be  the  temptation? 

Mr.  Monahax.  I  think  the  temptation  would  be  very  great. 

Mr.  Cooper.  Your  present  opinion  is  that  you  would  yield  to  it  ? 

Mr.  MoKAHAN.  If  you  are  asking  me  for  mv  individual  opinion,  and 
what  I  would  do,  I  tnink  I  would  yield  to  tliat  temptation;  yes,  sir; 
but  I  can  not  tell  whether  or  not  the  company  itself  would  feel  more 
generous. 

Mr.  DrrsKDERFER.  It  would  be  well  enough  to  safeguard  it  from 
the  beginning? 

Mr.  MONAHAN.  On  the  part  of  the  Government  ? 

Mr.  DiFENDERFER.  Yes,  sir. 

Mr.  MoNAHAN.  I  think  that  would  be  judicious;  yes,  sir. 

Mr.  DiFENDERFER.  You  aTe  very  frank  in  your  statements. 

Mr.  MoNAHAN.  If  I  should  say  anything  else,  I  know  the  commit- 
tee  would  know  I  was  not  representing  the  facts.  If  there  is  not 
anvthing  further,  gentlemen,  1  thank  you  for  your  time. 

l^he  Chairman.  We  will  now  hear  from  Mr.  Scovell.  You  can 
proceed,  Mr.  Scovell. 

STATEMENT  07  T.  BOABDMAN  SCOVELL,  OF  BXTFFALO,  V.  T. 

The  Chairman.  Whom  do  you  represent,  Mr.  Scovell  ? 

Mr.  SoovEUi.  Simply  myself,  as  a  citizen  of  the  State  of  New  York 
and  a  resident  of  the  Niagara  frontier. 

Mr.  CuRUBY.  Do  you  represent  any  of  the  companies  that  are  oper- 
ating in  that  vicinity  ? 

Mr.  SoovELL.  I  do  not.  For  nearly  six  years  the  Rooseveltian  Be- 
publican  policy  of  standpat  has  applied  to  the  Niagara  power  situa- 
tion in  the  Burton  legislation,  and  therefore  I  come  before  you  to* 
day  with  the  immense  relief  that  we  have  a  committee  with  a  chair- 
man and  majority  in  favor  of  a  policy  by  reason  of  their  political 
views,  which  coincides  with  that  of  the  State  of  New  York,  or  the 
officials  of  the  State  of  New  York  who  are  pledged  to  see  the  utmost 
made  available  at  the  earliest  possible  time  of  our  natural  resources. 

I  feel  that  it  is  necessary  for  me  to  review  somewhat  the  history  of 
the  position  of  the  State  of  New  York,  in  the  past,  now,  and  what 
it  should  be,  with  relation  to  the  Niagara  Falls  park,  both  from  the 
standpoint  of  scenic  beauty  and  of  Niagara  Falls  power  development, 
and  tnese  things  necessarily  touch  upon  what  has  been  done  on  the 
Canadian  side.  As  long  ago  as  1884  I  remember  with  great  pleasure 
having  attended  the  opening  of  the  New  York  State  Park,  purchased 
at  great  expense  by  the  State  of  New  York,  and  placed  under  the 
control  of  a  commission  in  order  that  the  public — ^not  merely  the 
public  of  New  York  State,  but  of  the  entire  United  States  and  of 
the  whole  world — ^might  have  access  to  the  beauties  of  Niagara  free 
of  cost.  They  removed  all  things  which  could  be  considered  an 
eyesore  in  the  district  included  by  the  park.  Mills,  which  formerly 
stood  on  Bath  Island,  now  called  Green  Island,  after  Commissioner 
Green,  and  anything  within  the  territory  which  tended  to  affect  or 
injure  the   scenic  beauty  were  removed.    This  park   extends  up 
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Niagara  Eiver  to  what  is  called  Port  Bay,  or  the  entrance  to  the 
canal  of  the  Hydraulic  Power  Co.  It  extends  out  into  the  Ma^ra 
Briver  to  the  international  boundary  line.  It  extends  down,  follow- 
ing the  international  boundary  line,  to  the  properties  at  the  outlet 
of  the  Hydraulic  Power  Co.'s  canal.  New  York  State  itself  being  the 
riparian  owner,  as  I  understand,  between  the  intake  and  the  outlet 
of  the  Hydraulic  Power  Co.'s  canal. 

If  you  will  take  the  time  to  glance  at  a  little  circular  which  Gen. 
Green  has  furnished  to  each  member  of  your  committee,  on  the  first 
page  you  will  see  a  picture  of  Niagara  Falls.  If  you  have  this  before 
you  it  will  enable  you  to  understand  the  topography  somewhat  bet- 
ter than  you  otherwise  would,  the  important  factor  being  that  the 
State  park,  which  includes  the  islands  which  separate  the  American 
channel  from  the  Horseshoe  channel — the  line  of  breakers  comes 
below  the  head  of  Goat  Island,  and  the  State  park  extends  above 
the  line  of  breakers  approximately  half  a  mile.  On  the  Canadian 
side  you  will  see,  near  the  crease  in  the  center,  one  power  plant  at 
the  right  hand  and  another  at  the  left.  The  one  at  the  right  is  the 
Canadian  and  Niagara  Falls  Power  Co.'s  plant;  the  one  at  the  left 
is  the  Electrical  Development  Co.'s  plant,  both  up  there  below  the 
line  of  breakers.  It  is  apparent  that  it  is  a  physical  impossibility 
for  the  water  taken  by  those  two  companies  in  anywise  to  affect  the 
flow  of  water  over  the  American  Fall.  The  State  of  New  York  in 
creating  the  New  York  State  Reservation  of  Niagara  specifically  pro- 
vided in  the  act  that  no  water  should  be  diverted  inside  the  park 
limits  for  power  purposes,  and  so  it  came  about  that  no  water  is 
now  diverted  by  the  companies  taking  power,  nor  have  any  rights 
been  given  under  other  charters  to  other  companies  to  tate  water 
from  Niagara  River  above  the  Falls,  except  at  points  above  the  New 
York  State  reservation. 

The  Chairman.  How  many  acres  are  there  in  the  Niagara  Park? 

Mr.  Scx)VELL.  I  could  not  estimate  it.  I  should  say  that  up  the 
river  it  varies  from  a  width  of  300  feet  to  perhaps  600  feet,  lower 
down,  including  the  bed  of  the  stream  and  the  islands  in  the  stream 
to  the  international  boundary  line. 

The  result  has  been,  however,  that  on  the  American  side  the  power 
companies  taking  water  for  power  purposes  take  it  from  wqat  is 
known,  as  you  will  find  in  the  report  here,  as  the  Grass  Island  Pool. 
Consequently  they  divert  from  a  point  sufficiently  far  up  the  river 
and  from  the  two  channels  in  proportion  to  the  relative  flow  from 
cither.  In  the  report  of  the  engineers,  which  is  before  you,  you  are 
informed  that  there  are  practically  10,000  cubic  feet  per  second  going 
over  the  American  Falls,  and  the  balance  of  205,000  cubic  feet  per 
second  is  going  over  the  Horseshoe  Falls. 

Mr.  Sharp.  How  much  over  the  American  Falls,  did  you  say? 

Mr.  ScovELL.  Ten  thousand  cubic  feet  per  second. 

Three  years  after  we  opened  our  park  on  the  American  side  the 
Ontario  government,  in  celebration  or  Her  Majesty's  Jubilee,  created 
on  the  Canadian  side  a  park  system,  opened  it  to  the  public,  and  gave 
to  a  commission  appointed  by  it  supreme  power  over  that  park.  I 
was  employed  as  counsel  in  the  case  of  the  Queen  v.  Colt,  in  which 
were  developed  the  rights  of  the  park  commission  with  respect  to 
the  whirlpool  and  the  rights  of  the  Dominion  Government  of  Canada, 
as  compared  with  those  of  the  Ontario  government,  to  control  the 
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bank  of  Niagara  and  the  waters,  it  beine  determined  in  those  pro- 
ceedings that  they  lay  in  the  Province  of  Ontario.  After  the  crea- 
tion of  these  State  parks — the  State  park  on  the  American  and  the 
Provincial  park  on  the  Canadian  side — there  arose  an  agitation  for 
the  hamessmg  of  Niagara^  and  the  State  of  New  York  granted  in 
the  neighborhood  of  12  different  charters  to  take  water  from  Niagara, 
all  of  which  have  been  repealed  with  the  exception  of  3 — 1,  the 
Hydraulic  Power  Co.'s  rights  are  not  bv  charter  from  the  State,  they 
being  an  organization  under  the  stock  corporation  law,  whose  rights 
as  riparian  owners  have  been  dven  by  le^lative  act  rather  than  by 
charter  rights  from  the  State.  The  first  of  these  charters  was  granted 
to  citizens  of  the  city  of  Niagara  Falls  in  the  year  1886.  And  the 
company  was  known  as  the  Niagara  River  Hydraulic  Power,  Tunnel, 
&  Sewer  Co.,  and  by  several  acts  mandatory  of  that  we  now  have 
under  that  original  act  the  Niagara  Falls  rower  Co.,  the  pioneer 
company  in  the  development  of  electric  power  from  Niagara  waters, 
the  Hydraulic  Power  Co.  having  been  there  for  many  years  and 
having  diverted  water  from  Niagara  River,  not  for  the  purpose  of 
generating  power  or  for  the  production  of  hydraulic  power,  their 
rights  to  the  production  of  electric  power  having  followed  those  of 
the  Niagara  Falls  Power  Co. 

In  the  year  1891  certain  residents  of  the  village  of  Lewiston 
acquired  a  charter  known  as  the  Niagara  County  Irrigation  &  Water 
Supply  Co.  for  the  purpose  of  bringing  water  6y  a  public  waterway 
from  the  upper  river  to  the  lower  river  m  order  to  supply  pure  water 
to  villages  and  in  order  to  generate  power.  In  1894,  three  years 
later^  residents  of  the  city  of  Lockport  applied  to  the  legislature  and 
accmired  a  charter  to  take  water  from  Niagara  River,  vi&  Lockport 
to  Lake  Ontario,  and  that  charter  is  still  unrepealed,  but  they  did 
not  comply  with  the  requirements  with  respect  to  canal  construction 
and  that  cnarter  is  now  the  Niagara,  Lockport  &  Ontario  Power  Co., 
which  distributes  for  the  Ontario  Power  Co.  of  Canada  through 
western  New  York  and  which  Gen.  Green  represents  before  you  as 
its  president. 

It  was  the  policy  of  the  State  at  that  time  to  grant  the  rights  for 
the  production  of  power  because  of  the  agitation  for  the  harnessing 
if  Niagara.  This  was  accomplished,  as  I  said,  by  the  Niagara  Falls 
Power  Co.,  the  initial  installation  being  something  like  15,000  horse- 
power, their  charter  rights  beinp:  for  200,000  horsepower,  100,000  by 
a  tunnelj  and  a  like  amount,  if  they  subsequently  so  decided,  by 
another  tunnel. 

Later  still,  in  1896,  the  hydraulic  company  obtained  from  the  State 
of  New  York,  by  a  vote,  two-thirds  being  present  and  voting,  con- 
firmation of  its  right  to  take  water.  All  of  the  other  charters, 
granted  to  all  of  the  other  companies,  had  been  granted,  three-fifths 
being  present.  In  1895  I  was  retained  by  the  Niagara  Irriffation  & 
Water  Supply  Co.,  and  for  11  years  was  its  attorney.  I  wish  to  cor- 
rect Mr.  Bowen's  assertion  of  vesterday  that  I  am  its  attorney;  I  was 
its  attorney.  Since  the  1st  or  July,  after  the  passage  of  the  Burton 
bi]l — 9th  of  June,  1906 — I  have  not  represented  that  company,  but 
for  Hi  years  I  did  represent  it,  and  thereby  became  familiar  with 
the  conaitions  at  Niagara.  My  home  being  at  Lewiston,  on  the 
Niagara,  and  my  law  practice  in  Buffalo,  I  have  become  familiar  and 
kept  so  as  to  the  conaitions  surrounding  the  development.    Prior  to 
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the  enactment  of  the  Burton  bill,  except  for  the  restriction  of  200,000 
horsepower  for  the  Niagara  Falls  Power  Co.  and  except  for  the  re- 
striction of  the  size  of  the  canal  for  the  hydraulic  company,  which 
made  it  possible  for  them  to  take  95,000  cuoic  feet,  there  was  no  re- 
striction, both  the  Lockport  and  the  Lewiston  companies  having  no 
restriction  placed  upon  the  amount  they  might  take.  When  the 
agitation  came  for  tne  preservation  of  the  Fafls  all  the  outstanding 
charters  except  those  mentioned  were  canceled  by  act  of  the  legisla- 
ture. Negotiations  for  the  construction  of  the  canal  from  the  upper 
to  the  lower  river  had  been  completed  to  the  extent  of  the  under- 
writing of  the  securities  in  March,  1906,  and  about  $325,000  had  been 
expended  at  that  time.  The  passage  oi  the  Burton  bill  held  up,  and 
is  still  holding  up,  any  possible  development  under  that  charter. 
You  will  find  Uie  hearing  before  the  Kivers  and  Harbors  Committee 
on  the  Burton  bill  in  1906,  pages  15  to  45,  the  position  of  that  com- 
mittee at  that  time. 

When  the  Burton  bill  was  passed  it  recited  its  purposes  as  the^ 
have  been  brought  before  you  at  this  session  and  the  several  condi- 
tions as  to  the  navigation  of  the  river;  its  effect  on  the  Great  Lakes; 
its  effect  upon  the  boundary  and  upon  the  scenic  beauty  have  all  been 
fully  reported  upon  to  you  in  the  report  of  the  War  Department,  as 
was  re(][uired  by  the  terms  of  the  act  itself.  But  there  are  certain 
things  in  connection  with  that  act  which  I  feel  it  is  important  to 
call  to  vour  attention,  and  one  of  the  first  is  this :  That  in  the  grant  of 
the  right  to  take  15,600  cubic  feet  of  water  from  Niagara  River  for 
power  purposes  to  the  companies  then  actually  producmgpower,  that 
was  conditioned  in  two  different  ways.  The  first  was,  *' But  i)ermits 
for  diversion  shall  be  issued  only  to  corporations  as  aforesaid  and 
onl^  to  amounts  now  actuaUy  in  use  or  contracted  to  be  used  in  fac- 
tories the  buildings  for  which  are  now  in  process  of  construction.'' 
That  restriction  made  it  impossible,  until  there  should  be  a  change  in 
the  Burton  law,  for  the  use  in  the  United  States  of  any  more  power 

fenerated  on  the  American  side  than  was  then  either  actually  pro- 
uced  or  under  contract.  So  that  from  that  time  until  now,  if  that 
was  truly  carried  out  at  that  time,  there  would  have  been  no  oppor- 
tunity for  an  industry  to  come  to  Niagara  to  purchase  Niagara  Falls 
power  as  a  new  proposition.  It  was  only  power  that  was  previously 
contracted  for  which  could  be  generated.  They  went  on  with  their 
power  development  for  the  purpose  of  completing  it  and  fulfilling 
the  contracts  previously  made.  We  have,  therefore,  been  limited  to 
the  importation  of  power  from  the  Canadian  side  under  the  permits 
granted  by  the  Secretary  of  War  up  to  160,000  horsepower  for  the 
development  of  new  industries. 

There  is  another  factor,  however,  of  the  Burton  bill  of  still  greater 
importance,  and  that  was  this  additional  limitation  that  we  heard 
nothing  about  in  all  the  discussion  here : 

No  revocable  permits  shall  be  issued  by  the  said  Secretary  under  the  pro- 
rlsioDB  hereafter  set  forth  for  the  diversions  of  additional  amounts  of  water 
from  said  river  or  Its  tributaries  until  the  approximate  amount  for  which  per- 
mits may  be  issued  as  above,  to  wit,  16,200  cubic  feet  per  second,  shall  for  a 
period  of  not  less  than  six  months  have  been  diverted  from  the  waters  of  said 
river  or  its  tributaries. 

There  was  no  intention  at  the  time  of  the  passage  of  the  Burton  bill 
to  stop  the  development  of  power  from  Niagara  water.  An  oppor- 
tunity was  given  to  the  companies  then  actually  producing  power  to 
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actually  divert  16,600  cubic  feet,  to  have  that  condition  continue  for 
a  period  of  six  months  and  then  the  Secretary,  having  determined 
by  his  observations  whether  or  not  the  scenic  beauty  of  Niagara  had 
been  damaged,  could  go  further  and  grant  additional  permits  either 
to  those  companies  or  to  any  other  companies  which  had  the  right  to 
take  water  nt>m  Niagara  Kiver  for  power  purposes  under  authority 
given  to  them  previously  by  the  State  of  New  York. 

Mr.  Cooper.  That  seems  to  me  one  of  the  most  striking  things  that 
has  been  disclosed  in  this  whole  discussion  and  one  of  the  most  vitally 
important.  Now,  let  us  see  if  I  interpret  that  correctly.  If  they  did 
not  use  up  to  the  maximum  what  they  were  allowed  under  that  act, 
there  was  no  way  for  the  Secretary  of  War  to  issue  a  permit  to 
anvbody  else,  was  there  ? 

Mr.  ScovEuu  There  was  not 

Mr.  Cooper.  And  all  they  had  to  do  to  block  him  was  to  go  not 
quite  up  to  the  maximum  ?  . 

Mr.  SoovELL.  They  have  not  yet  reached  the  maximum,  and  nearly 
six  vears  have  elapsed,  although  at  that  time  the  whole  output  up 
t-o  that  maximum  must  necessarily  have  been  c(Hitracted,  and  they 
have  not  made  other  contracts. 

Mr.  Cooper.  Exactly ;  that  is  why  yesterday  I  thought  that  there 
was  something  the  matter  with  the  discussion  about  the  failure  to 
issue  permits.  If  they  did  not  use  all  they  were  entitled  to  use  under 
that  permit,  the  maximum  amount  for  six  months 

Mr.  SoovELL.  That  was  on  the  Canadian  side. 

Mr.  Cooper.  Well,  say  on  this  side — and  the  Secretary  of  War, 
then,  would  have  no  opportunity  to  see  what  the  effect  on  the  Falls 
was,  up  to  that  maximum,  woula  he?     ' 

Mr.  SoovELL.  Nt>. 

Mr.  Cooper.  And  therefore  he  could  not  issue  any  new  permit  i 

l^b.  SoovELL.  No ;  and  he  has  issued  no  new  permits. 

Mr.  Cooper.  He  could  not.  All  they  had  to  do  to  stop  it  was  to  not 
use  the  amount  they  were  entitled  to  use. 

Mr.  Watrous.  Do  you  think  there  is  a  maximum  clause  that  applies 
to  the  Canadian  side  f 

Mr.  ScovELL.  I  do  not  know  anything  about  that;  I  could  not  say. 

Suffice  it  to  say,  under  the  provision  of  the  Burton  Act  up  to  such 
time  as  a  treaty  should  be  reached  there  was  no  reason  why  up  to  that 
time  additional  grants  of  power  might  not  have  been  made. 

Mr.  Sharp.  How  much  was  that  of  the  maximum  amounts  ? 

Mr.  ScovELU.  I  could  not  say  exactly ;  it  is  in  the  reports  here.  It 
is  very  near.    Do  you  know,  Mr.  Brown  ? 

Mr.  Brown.  I  can  not  say  exactly.  We  have  been  using  all  of  our 
water. 

Mr.  DiFENDERFER.  My  recollection  is  it  is  18,800  cubic  feet  per 
second,  and  they  are  permitted  to  use  a  total  of  15,600.  My  recollec- 
tion is  it  is  13,800  at  the  present  time. 

Mr.  Brown.  May  I  ask  a  question  t  If  the  maximum  in  any  one 
second  were  15,600,  we  will  say,  then  as  a  matter  of  practical  opera- 
tion, if  a  company  or  combined  companies  were  prohibited  from 
using  as  a  maximum  in  any  one  second  a  quantity  beyond  15,600,  as 
a^  matter  of  practical  operation  could  you  expect  that  for  a  perioa  of 
six  months  you  would  find  an  operation  that  would  average  anything 
except  something  less  than  15,600? 
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Mr.  Sgov£ll.  I  think  the  interpretation  would  be  put  on  that,  at 
the  rate  of — such  as  you  desire  to  put  into  the  new  act. 

Mr.  Brown.  We  can  arrange  the  new  act  all  right.  But  is  it  not  a 
fact  that  the  engineers  have  construed  the  present  act  to  be  the  maxi- 
mum in  any  one  second  ? 

Mr.  ScovELL.  I  think  that  is  true,  Mr.  Brown,  but  at  the  same  time 
there  remains  undeveloped  water  of  the  hydraulic  company  under 
the  terms  of  their  contract. 

Mr.  DiTENDERFER.  This  difference  remains,  between  13,800  and 
15,600? 

Mr.  ScovELL.  That  is  the  difference.  There  has  never  come  a  time 
when  they  have  had  15,600  cubic  feet  of  wat^  diverted  for  the  genera- 
tion of  electric  power  for  any  period  of  time  sufficient  to  enaUe  the 
provisions  of  that  portion  of  the  act  to  be  applied  and  their  company 
to  apply  for  more  power  or  any  other  company  to  apply  to  the  Secre- 
tary of  War  for  power.       , 

The  purpose  of  the  act  itself  as  recited  in  the  fourth  paragraph 
was  that  the  President  of  the  United  States  be  requested  to  open 
negotiations  with  the  Government  of  Great  Britain  for  the  purpose 
of  effectually  providing  for  such  regulation  of  the  water  of  Niagara 
River  and  its  tributaries  as  will  preserve  the  scenic  beauty  of  that 
river,  and  it  was  because  of  that  provision  in  section  4  that  the 
company  I  then  represented  did  not  attempt  to  contest  the  constitu- 
tionality of  the  Burton  Act.  It  would  take  longer  to  contest  that 
successfully  than  it  would  to  negotiate  a  treaty,  and  a  treaty  being 
the  supreme  law  of  the  land  we  would  be  bound  by  it,  and  so  our 
efforts  were  directed  toward  the  wording  of  the  treaty,  and,  as  I 
understand,  the  two  companies'  efforts  which  were  taking  water  from 
Niagara  River,  instead  of  being  directed  toward  the  testing  of  the 
Burton  Act,  were  also  directed  toward  the  wording  of  the  treaty, 
there  never  having  been  any  test  of  the  constitutionality  of  the  Bur- 
ton Act.  It  was  continued  from  time  to  time  until  the  present  time, 
and  it  will  continue  until  the  1st  of  March  next.  Personally  I 
think  the  United  States  Supreme  Court's  decisions,  by  reason  of  the 
wording  of  the  title,  would  probably  result  in  the  upholding  of  the 
act,  although  the  intention  was  manifestly  without  the  scope  of  the 
power  of  Congress. 

Mr.  Sharp.  Did  these  two  companies  then  frame  up  this  treaty  ? 

Mr.  ScovELL.  I  am  reaching  that.  The  next  paragraph,  however, 
of  the  Burton  bill  must  be  considered,  and  that  is  section  5:  "The 
provisions  of  this  act  shall  remain  in  force  for  three  years  from  and 
after  the  date  of  its  passage  " — and  that  has  been  extended — ^"  at  the 
expiration  of  which  time  all  permits  granted  hereunder  by  the  Secre- 
tary of  War  shall  terminate  unless  sooner  revoked  by  the  Secretary  of 
War,  and  nothing  herein  contained  shall  be  held  to  confirm,  or  estab- 
lish, any  rights  heretofore  exercised." 

Because  of  the  continuation  of  that  act  in  that  form,  the  Presi- 
dent of  the  United  States  said  to  me  that  if  Congress  should  ad- 
journ— this  was  last  spring — without  having  extended  the  Burton 
Act  he  would  by  Executive  order  permit  the  companies  now  taking 
water  to  continue  to  take  water  pending  the  action  of  Ctmgress.  So 
you  can  not  allow  the  Burton  bill  to  die  and  do  nothing. 

The  wording  of  the  fifth  paragraph  of  the  treaty  itself  says  that 
the  United  States  may  authorize  and  permit  the  diversion.     The 
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United  States  in  authorizinf^  and  permitting  does  so  under  an  act 
of  Oongress,  and  until  there  is  congressional  action  there  is  no  right 
to  divert,  and  the  present  diversion  exists  only  bv  reason  of  the  ex- 
istence of  the  Burton  bill.  With  the  death  of  that  all  permits  are 
revoked  that  are  outstanding.  It  is  therefore  necessarv  that  some 
legislation  be  had  between  now  and  the  1st  day  of  March,  either  au- 
thorizing the  continuance  of  the  present  conditions  or  determining 
on  a  policy  and  following  that,  and  I  am  here  before  you  to-day,  more 

{particularly  for  the  purpose  of  making  some  suggestions  along  the 
ine  of  such  legislation  as  your  committee  should  see  is  passed  in 
Congress  under  the  fifth  clause  of  the  treaty. 

The  Chairman.  In  that  connection,  suppose  the  Biurton  law  had 
not  been  extended  by  resolution  of  Congress  what  would  be  the 
consequence  ? 

Mr.  ScovELL.  The  terms  of  the  treaty  specifically  provided  in  sec- 
tion 5,  '^  so  long  as  this  treaty  shall  remam  in  force,  no  diversion  of 
the  waters  of  the  Niagara  River  above  the  Falls  from  the  natural 
course  of  the  stream  shall  be  permitted  except  for  the  purposes  and 
to  the  extent  hereinafter  provided."  The  treaty  contained  an  abso- 
lute pi^ohibition,  and  after  the  Burton  bill  expired,  and  after  the  per- 
mits threby  ipso  facto  were  revoked,  the  treaty  coming  into  enect^ 
no  one  had  a  right  to  take  water  from  the  river  pen<Sng  congree- 
sional  action,  except  as  the  President  stated. 

The  Chaikman.  The  Burton  law  expired  last  June,  did  it  not? 

Mr.  Scov£ix.  It  did. 

The  Chairman.  And  Congress  took  no  action  regarding  its  ex- 
tension until  last  August? 

Mr.  ScovELL.  Quite  true. 

The  Chairman.  Had  all  these  permits  expired  during  that  time? 

Mr.  Scx>v£LL.  Except  as  they  were  renewed  by  the  continuation  of 
the  Burton  bill. 

Mr.  Garner.  Let  me  get  your  conclusions,  if  I  may.  Your  posi- 
tion is  that  if  nothing  is  done  until  the  1st  of  March,  the  permits  will 
all  be  revoked? 

Mr.  ScovELL.  It  is  so  provided  in  the  Burton  Act  itself. 

Mr.  Oarner.  That  applies  to  the  Canadian  as  well  as  the  Ameri- 
can permits? 

Mr.  ScovBix.  Permits  to  import. 

Mr.  Garner.  Does  that  apply  to  American  permits  to  take  water 
from  the  Niagara  River? 

Mr.  ScovELL.  It  does. 

Mr.  Garner.  Now,  you  say  that  in  case  Congress  did  not  take 
any  action  and  the  Burton  law  expired,  the  President  would  issue 
an  edict? 

Mr.  ScovELL.  To  hold  thin^  in  statu  quo  until  Congress  acted. 

Mr.  Garner.  Has  the  President  that  power  under  our  Constitu- 
tion? 

Mr.  ScovELL.  I  do  not  think  so,  but  I  think  that  is  the  wise  way 
to  do  it. 

1^.  Garner.  If  that  is  true  we  might  just  as  well  adjourn  and 
let  the  President  settle  the  matters  to  suit  his  convenience. 

The  Chairman.  Is  it  your  contention,  as  a  legal  proposition,  that 
the  rights  under  these  permits  all  expired  last  June  when  the  Bur- 
ton Act  lapsed  ? 
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Mr.  SoovELL.  At  that  time  no  one  wished  to  contest  the  question ; 
no  one  wished  to  stop  the  power.    There  was  too  much  at  stake.  * 

Mr.  Gbeek.  The  Burton  law  expired  on  the  29th  of  June.  We 
heard  nothing  from  Washington  and  we  went  on  with  our  business 
as  usual.  On  the  21st  or  22d  of  August  the  Burton  bill  was  revived 
to  the  Ist  of  March.  A  few  days  an:er  we  received  from  the  Secre- 
tary of  War,  without  application,  new  permits  reading  exactly  like 
the  old  ones. 

Mr.  Cooper.  QeneraL  that  would  imply  that  the  departinent  ex- 
tended the  law  just  as  Mr.  Scovell  said;  new  permits  were  issued! 

Mr.  Oreek.  When  the  Burton  law  was  revived. 

Mr.  ScovELu  There  was  nothing  done,  because  in  that  case  there 
was  no  question  raised. 

Mr.  Cooper.  Exactlv. 

Mr.  Greek.  I  simply  bring  this  matter  before  you  as  a  committe 
to  emphasize  fhe  importance  of  definite  action  on  your  part  rather 
than  allow  things  to  go  on  and  let  the  treaty  be  the  supreme  law  of 
the  land. 

Ma].  Ladue.  Mr.  Chairman,  I  can  add  a  little  to  what  Mr.  Gh*een 
has  just  said.  When  the  Burton  Act  expired  on  June  29  we  notified 
the  officer  in  charge  of  the  lake  survey  to  stop  his  supervision  of  the 
operations  of  the  power  companies  under  their  permits.  Up  until 
the  29th  of  June  we  had  hoped  that  Congress  would  take  some 
action,  but  no  action  having  been  taken  we  were  not  entirely  clear  in 
our  own  minds  as  to  what  we  should  do  next  We  proceeded  to  take 
the  question  under  advisement  to  consider  what  should  be  our  next 
step;  the  Burton  Act  being  apparently  dead,  and  the  permits 
granted  under  its  provisions  being  apparently  dead.  Before  we 
had  resolved  upon  the  proper  course  to  take,  Mr.  Chairman,  Con- 
gress unexpectedly  reenacted  the  Burton  Act,  whereupon  we  recom- 
mended to  the  Secretary  of  War  that,  the  act  being  restored,  the 
{)ermits  be  immediately  reissued  under  the  old  terms,  to  continue  as 
ong  as  the  restored  or  revived  Burton  Act  continued  in  force;  that 
is,  until  the  1st  of  March. 

Mr.  Cooper.  Major,  did  you  consult,  when  the  Burton  Act  expired, 
with  any  legal  officer  as  to  the  effect  that  had  on  the  permits?  Or 
did  you  take  it  for  granted  that  ipso  facto  they  expired  also? 

Maj.  Ladite.  I  presume  the  Secretary  of  War  consulted  with  the 
Judge  Advocate  General ;  I  think  he  did,  sir.  Of  course,  the  chief 
of  engineers  did  not  take  this  action  upon  his  own  responsibility. 
He  recommended  it  to  the  Secretary^  of  War. 

Mr.  Cooper.  And  you  consulted  in  your  bureau  with  the  Judge 
Advocate  General  ? 

Maj.  Ladue.  I  think  the  Secretary  of  War  consulted  with  him. 

Mr.  Cooper.  The  Secretary  of  War;  and  then  you  were  in- 
formed  

Maj.  Ladue.  That  our  recommendation  was  approved. 

Mr.  Cooper  (continuing).  That  when  the  Burton  Act  expired 
the  permits  expired  also,  and  so  you  issued  new  permits  when  the 
Burton  was  revived? 

Maj.  TjAdue.  Thas  was,  essentially,  the. action  taken. 

Mr.  CooFHR.  You  looked  upon  the  law  as  Mr.  Scovell  has  here 
stated  it? 

Maj.  Ladue.  We  understood  it  so. 
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Mr.  SoovxiiL.  During  the  time  that  the  treaty  was  under  considera- 
tion, at  the  suggestion  of  the  then  mayor  of  Buffalo  I  came  to  Wash- 
inj^  in  opposition  to  the  treatjr,  and  I  also  was  in  commimication 
with  the  Ontario  Government  in  opposition  to  the  treaty.  The  at- 
titude of  the  city  of  Buffalo  at  that  time  being  one  in  which  they  de- 
sired an  opportunity  to  get  power  at  better  rates.  They  were  called 
^^the  electric  city,"  but  we  are  not  getting  the  adyantage  of  being 
the  electric  city  by  reason  of  the  fact  that  the  poif^er  was  sold  at 
Niagara  Falls  bjr  the  Niagara  Falls  Power  Co.,  to  the  Cataract  & 
Conduit  Co.,  which  transmitted  it  from  Niagara  Falls  to  Buffalo, 
and  sold  it  at  Buffalo  to  the  Buffalo  General  Electric  Co.,  which 
distributed  it  from  the  conduits  to  the  city,  and  there  being  neces- 
sarily three  profits,  of  course  the  cost  to  the  consumer  in  Buffalo 
was  somewhat  higher  than  Buffalo  has  espected. 

The*  opposition  to  the  treaty  was  twofold,  but  the  principle  was 
that  the  limitation  of  20,000  cubic  feet  on  the  American  side  was  too 
small.  How  that  was  reached  has  been  explained  to  you  here  by 
reason  of  the  reports  of  the  engineers  as  to  the  amounts  allowable  to 
the  full  capacity  of  the  plants  of  the  two  companies  then  actually 
producing  power.  At  the  hearing  a  year  ago  this  month  I  made  the 
assertion  that  the  Niagara  Falls  i^ower  Co.  wanted  1,400  cubic  feet 
more  in  order  to  complete  its  planned  100,000  horsepower  develop- 
ment, and  that  the  Schoelkopf  (?)  Co.  wanted  3,000  additional  feet 
in  order  to  bring  it  from  6,500  to  9,500,  the  amount  of  water  which  a 
channel  the  size  allowed  by  the  act  permitting  it  to  take  power  would 
carry ;  and  that  those  facte  determined  why  the  fact  that  4,400  addi- 
tional cubic  feet  of  water  was  increased  on  the  American  side  under 
the  treatv.  That  was  not  admitted  at  that  time,  and  I  was  therefore 
surprised  and  pleased  that  my  guess,  if  such  it  was,  of  a  year  ago 
was  repeated  vesterday  by  my  mend  Mr.  Brown.  The  additional 
4,400  can  be  developed  in  that  way^  betwecoi  the  two  existing  com- 
panies at  Niagara  Falls,  and  a  question  of  riparian  rights  as  tetween 
them  has  evidently  been  reached.  The  Niagara  Falls  Power  Co. 
develops  from  136  to  138  feet  of  head,  obtaining  approximately  10 
horsepower  per  cubic  foot.  They  have  installed  two  wheel  pits  in 
each  of  which  they  have  generators  for  the  generation  of  5,000  horse- 
power. They  have  in%taUed  21  of  such  generators,  making  a  total  of 
105,000  horsepower,  one  generator  being  held  in  reserve,  as  we  are 
informed,  for  the  purpose  of  switching  in  in  case  of  trouble.  The 
plant  is  considered  and  is  called  a  100,000  horsepower  plant,  but  on 
the  basis  of  10,000  horsepower  per  cubic  foot  being  produced  and  the 
limitation  contained  in  the  Burton  Act  to  get  the  full  capacity, 
1,400  cubic  feet  more  are  necessary. 

Mr.  DiFEKDSKTBR.  If  that  4,400  cubic  feet  a  second  were  granted, 
would  Buffalo  receive  any  benefit  in  rates? 

Mr.  ScovEU..  From  that  particular  company? 

Mr.  DiFENDEFER.   YcS. 

Mr.  ScovELL.  I  think  not,  imless  some  regulations  were  passed 
here  or  at  Albainr  in  regard  to  it. 

Mr.  CuBLET.  lou  sav  you  were  encaged  by  the  city  of  Buffalo? 

Mr.  SoovBi*L.  I  say  I  was  requested  to  come  by  the  mayor. 

Mr.  CuRLEY.  And  you  also  communicated  with  the  authorities 
of  Ontario  ? 

Mr.  ScovEix.  Tes. 
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Mr.  CuRLKY.  Can  you  cflve  the  committee  some  comparison  of 
prices  to  consumers  at  both  places — Canada  and  the  United  States*? 

Mr.  ScovEi.L.  Yes;  I  will  reach  that  presently. 

You  will  find  from  the  report  of  the  engineers  that  the  Hy- 
draulic Power  Co.,  which  was  allotted  6,600  cubic  feet  of  \*ater 
under  the  Burton  Act,  if  its  canal  is  used  to  its  full  capacity  can 
take  9,600,  which  is  8,000  more  than  the  company  now  has  author- 
ity to  take,  ahd  that  3,000  at  1,400  makes  the  4,400  which  is  in 
dispute  at  this  time.  That  4,400  was  the  increase  given  over  the 
Burton  bill  by  the  terms  of  the  treaty  when  the  treaty  was  drafted 
between  the  two  countries,  apparently  shutting  oflf  any  other  com- 
panies than  the  companies  then  producing  power.  That  conclu- 
sion was  fortified,  in  my  opinion,  when  after  the  ratification  of  the 
treaty  the  so-called  Alexander  bill  was  introduced,  definitely  giving 
this  4,400  additional  cubic  feet  of  water  to  the  companite  then 
actually  producing  power. 

Mr.  Sharp.'  If  these  two  companies  did  participate  in  putting 
the  provision  in  the  treaty,  why  shouldn't  they  shut  off  the  power? 

Mr.  ScovELL.  Certainly;  why  shouldn't  they? 

We  are  coming  to  the  position  the  State  of  New  York  should  take 
at  the  present  time.  Of  course,  those  things  were  comparatively 
easy  of  accomplishment  at  that  time,  I  think.  The  Ontario  Gov- 
ernment wanted  power  to  distribute  in  Ontario  by  its  hydroelec- 
tric power  commission.  It  was  difiicult  to  obtain  it.  The  Niagara 
Falls  Co.  had  a  capital  cost  of  $160  per  horsepower,  and  was  in 
no  position  to  compete  with  imported  power,  which  could  be  sold, 
and  is  sold  now,  at  $9.40,  as  you  were  informed  by  Gen.  Green.  It 
is  therefore  important  from  the  standpoint  of  an  American  com- 
pany that  a  treaty  should  contain  new  provisions  in  regard  to  the 
importation  of  power,  and  I  came  here,  as  I  said,  at  the  request  of 
the  mayor  of  IBuffalo  to  insist  upon  the  insertion  into  the  treaty 
of  some  provisions  allowing  power  to  be  imported  into  the  United 
States  from  Canada  without  question.    The  assurance  was  finally 

S'ven  by  the  Dominion  Grovernment  and  the  Ontario  Government 
at  an  export  duty  would  be  imposed  upon  power  to  be  shipped 
out  of  Canada  unless  power  was  sold  in  Canada  to  the  h3rdroelectric 
power  commission  at  reasonable  rates.  Their  opposition,  there- 
lore,  was  withdrawn  to  the  treaty,  and  so  we  have  a  treaty  to-day 
in  which  there  are  no  regulations  as  to  the  importation  of  power, 
we  being  limited  as  it  stands  to-day  to  the  pledge  of  the  Gov- 
ernment of  Canada  to  the  power  companies  of  permission  to  export 
half  of  their  power  to  the  United  States,  which,  however,  Canada 
having  a  parliamentary  form  of  government,  is  subject  to  change. 

I  was  connected  with  a  company  which  exported  natural  gas  from 
Canada  to  supply  the  city  of  Buffalo.  The  Dominion  Government 
required  us  to  pipe  from  our  field  to  Niagara  Falls,  Ontario,  at  an 
expense  of  an  assessment  of  160  per  cent,  which  would  be  considered 
confiscatory  here.  Ahd  after  that  had  continued  for  two  years 
absolutely,  it  forbade  us  fulfilling  our  contracts  in  the  city  of  Buf- 
falo and  required  us  to  sell  it  all  in  Canada,  which  is  one  of  the 
advantages  which  a  government  under  parliamentary  law,  which 
is  not  obliged  to  recognize  the  obligation  of  contracts,  has  over  a 
constitutional  government. 

Mr.  LiNTHicuM.  Does  Buffalo  get  gas  from  Canada  now  ? 
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Mr.  SoovELL.  No. 

Mr.  LiNTHicuif.  How  long  has  that  been? 

Mr.  SooVELL.  Two  years. 

llie  power  company,  as  was  told  you  day  before  yesterday  by  Mr. 
Wicks,  has  never  needed  funds.  It  has  been  in  the  position  to  in- 
stall the  best  that  could  be  had.  It  has  the  best  engineers  and  the 
best  all  along  the  line.  Its  financial  position — ^with  John  Jacob 
Astor  and  B.  O.  Mills  on  its  board — ^gave  it  a  financial  position 
which  is  unquestioned.  Its  political  position  was  assured  with  Mr. 
Mills,  son-in-law  of  Mr.  Beid,  and  with  Senator  Depew 

Mr.  CSooPER.  Ambassador  Beid  ? 

Mr.  SoovsLL.  Yes;  he  was  son-in-law  of  the  then  president.  The 
political  position  of  the  company  and  the  financial  position  of  the 
company  made  it  possible  for  it  to  have  as  strong  a  position  as 
Niagara  Fall^  itself  has  in  hydraulic  [laughter],  so  that  the  treaty 
as  we  have  it  limited  the  United  States  to  20,000  cubic  feet  per 
second.  We  have  got  the  20,000  cubic  feet,  and  there  are  no  strings 
on  it.  The  question  now  comes,  what  shall  we  do  with  it?  The 
Alexander  bill  was  introduced  to  provide  that  it  should  be  given  to 
these  two  old  companies  to  be  divided  as  they  saw  fit — and  their 
riparian  interests  having  been  adjusted,  they  saw  fit.  [Laughter.] 
The  introduction  of  the  Alexander  bill  resulted  in  Mr.  Alexander's 
retirement  and  Mr.  Smith's  coming  from  Buffalo  to  Washington 
in  his  place,  and  you  have  before  you  a  bill  introduced  in  Congress 
by  Mr.  Smith  at  the  present  time  to  consider. 

Mr.  FofiPTER.  I  always  thought  that  Buffalo  supposed  Mr.  Smith 
was  a  superior  man  to  Mr.  Alexander.     [Laughter.] 

The  Chairman.  You  would  not  have  us  infer  that  the  introduc- 
tion of  a  bill  by  Mr.  Smith  will  keep  him  home? 

Mr.  SoovELL.  I  do  not  think  it  will  keep  him  home.  It  will  help 
some.  The  hearing  on  the  so-called  Alexander  bill  was  fixed  for 
the  6th  of  January  of  last  year.  I  had  previously  seen  our  newly 
elected  governor  and  on  the  same  day  as  his  message  went  to  the 
legislature  this  resolution  was  introduced,  and  before  they  adjourned 
for  the  appointment  of  committees  it  was  unanimously  passed  by 
both  houses: 

By  Senatob  Bubton  :  That  the  clerk  of  the  senate  be  directed  to  communi- 
cate with  the  proper  committee  of  the  house  of  representatives,  through  its 
chairman,  and  request  that  no  final  action  be  taken  by  its  committee  on  the 
proposed  bill  now  before  It  known  as  the  Alexander  electric  power  bill,  until 
the  New  York  State  authorities  have  nn  opportunity  to  examine  its  provisions 
and  to  be  heard  thereon. 

On  January  4  that  was  adopted  in  the  senate. 

That  was  on  the  4th  day  of  January.  On  the  5th  I  obtained  a 
certified  copy  of  that  resolution,  and  on  the  6th  I  appeared  before 
the  committee  on  Rivers  and  Harbors,  which  was  considering  the 
Alexander  bill,  but  deferred  action  as  requested  by  the  legislature 
at  that  hearing  in  relation  to  the  constitution.  Suffice  it  to  say 
that  the  committee  did  not  act  at  that  time  with  respect  to  the 
Alexander  bill,  but  deferred  action  as  requested  by  the  legislature 
of  the  State  of  New  York. 

Mr.  Foster.  Do  you  now  favor  the  Smith  bill? 

Mr.  ScovBM..  I  won't  say  as  to  that  as  yet. 

Mr.  FosTEB.  I  thought  not. 
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Mr.  ScovELL.  On  February  17  Gov.  John  A.  Dix  sent  to  the  Legis- 
lature of  the  State  of  New  York  a  communication  wiUi  respect  to 
both  the  Nia^ra  Falls  matter  and  the  Long  Soo.  I  had  drafted 
a  joint  resolution  to  make  that  effective,  and  on  February  20,  three 
days  later,  the  sennte  unanimously  adopted  the  joint  resolution  in 
question.  The  following  day,  February  21,  the  same  resolution  was 
adopted  by  a  vote  of  82  to  47. 
Mr.  Cooper.  That  was  in  the  other  house — ^the  assembly  t 
Mr.  ScovELL.  In  the  assembly.  It  states  so  fully  the  position  which 
the  State  of  New  York  wished  to  take  with  respect  to  the  Alexander 
bill,  which  disposed  Df  the  4,400  cubic  feet  of  water,  that  I  believe 
your  committee  should  understand  the  position  of  the  legislature 
at  that  time  with  respect  to  that  penaing  bill  as  an  assistance 
to  you  with  respect  to  the  drafting  of  suitable  legislation  at  this  time. 

By  Seaator  Bubton:  Whereas  the  Committee  on  Rivers  and  Harbors  of 
the  House  of  Representatives  of  the  United  States,  in  compliance  with  the 
request  contained  in  a  Joint  resolution  adopted  in  Assembly  of  the  State  of 
New  York,  February  21,  1011,  has  deferred  final  action  on  the  proposed  bill 
before  it  known  as  the  Alexander  Electric  Power  biU,  pending  an  examination 
Into  its  provisions  by  the  authorities  of  the  State  of  New  York,  and 

Whereas  a  communication  has  this  day  been  received  from  His  Bzcellency 
the  Governor  of  the  State  of  New  York  in  the  diversion  of  water  from  the 
Niagara  River,  which  suggestions  should  be  embodied  in  the  form  of  amend- 
ments to  the  said  bill. 

Resolved,  That  the  assembly  agree  that  the  legislators  respectively  request 
the  representatives  to  use  their  best  endeavors  at  the  present  session  to  effect 
the  amendment  of  said  bill. 

First.  Which  are  now  actually  producing  i)0wer  from  the  waters  of  said 
river  or  its  tributaries  be  eliminated. 

That  was  to  prevent  the  restriction  contained  in  the  Alexander 
bill,  whereby  it  gave  it  to  those  companies  only.  In  other  words, 
to  use  the  words  of  my  friend,  Mr.  Brown,  the  legislature  desired  that 
the  act  of  Congress  should  be  more  elastic.    [Laughter.] 

Second.  So  that  any  permits  hereafter  granted  for  the  diversion  of  water 
from  the  said  river  or  its  tributaries  in  addition  to  this — ^15,600  already  recog- 
nized or  Issued — shall  be  granted  and  issued  by  the  governor,  having  in  mind 
especially  such  individuals,  companies,  and  corporations  as  shall  be  able  to 
satisfy  him  of  ability  to  develop  the  maximum  quantity  of  electrical  power  from 
such  limited  additional  diversion  of  water. 

If  you  will  allow  me  to  divert  right  there,  we  all  know  Mr. 


of  the  State  senate,  and  when  he  was  advocating  that  provision  he 
said: 

There  Is  only  one  argument  against  that  provision,  and  that  is  ready  money, 
ca3h  in  hand. 

And  when  they  voted  on  it  they  got  imanimous  action  as  a  neces- 
sary result. 

And  that  such  permits  shall  be  issued  for  such  limited  periods  of  time  and 
upon  such  compensation  to  the  State  of  New  York  as  shall  be  reasonable  and 
Just. 

That  second  paragraph  announces  the  policy  of  the  State  of  New 
York  with  respect  to  those  additional  4,400  cubic  feet. 

Third.  So  that  the  limitation  contained  in  this  act,  entitled  '*An  act  for  the 
control  and  regulation  of  the  waters  of  the  Niagara   River" — ^that  is,  the 

Burton  bill — ^where  by  not  to  exceed was  permitted  to  be  granted  to  any 

one  Individual  or  corporation,  shall  be  restricted  in  said  bill  and  continued  in 
effect  thereunder. 
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The  limitation  which  allowed  only cubic  feet  of  water  to  go 

to  the  Niagara  Falls  Power  Co.,  developed  under  only  136  feet  of 
head,  was  taken  out  of  the  Alexander  bill,  and  the  State  of  New 
York  says :  "  We  want  that  put  back  in,  because  otherwise  a  company 
might  get  some  additional  water  which  would  not  be  used  under  the 
most  effective  head." 

Fourth.  So  that  no  privilege  arising  under  any  ijermlt  heretofore  or  hereafter 
granted  shall  be  without  the  approval  of  the  Secretary  of  War,  and  no  such 
approval  shall  be  given  until  consent  thereto  by  the  State  of  New  York  shall 
have  first  been  obtained. 

The  object  of  that  provision  was  to  prevent  the  possibility  of  a 
monopoly  by  dealing  in  permits. 

Fifth.  So  that  no  electric  power  produced  by  hydraulic  power  used  under  any 
permit  granted  under  this  bill  shall  be  transmitted  to  any  point  without  the 
State  of  New  York,  except  with  the  consent  of  said  State. 

Sixth.  So  that  the  granting  of  permits  shall  not  be  deemed  to  be  required  to 
cover  the  use  of  the  surplus  water  of  the  Brie  Canal  for  hydraulic  power  pur- 
poses, but  the  disposition  of  such  waters  shall  be  and  remain  under  the  sole 
Jurisdiction  of  the  State  of  New  York. 

That  is  due  to  the  fact  that  at  the  city  of  Lockport  the  Secretary 
of  War  has  issued  a  permit  for  the  taking  of  500  cubic  feet  of  water, 
which  is  drawn  from  the  Niagara  River,  to  Lockport  through  the 
Erie  Canal.  It  is  Erie  Canal  water  which  by  the  terms  of  the  treaty 
is  not  subject  to  its  provisions.  It  is  used  at  Lockport  between  the 
upp^  level  of  the  locks  and  the  lower  lever  of  the  locks,  and  the 
State  of  New  York  believes  that  that  500  cubic  feet  of  water  should 
not  be  included  in  the  limitation  of  20,000  cubic  feet  per  second,  or 
in  the  minimum  limitation  of  4,400  cubic  feet  per  second,  but  that 
there  should  be  4,900  cubic  feet  per  second  available. 

On  the  Canadian  side  of  the  Niagara  River  and  connecting  Lake 
Erie  with  I^ake  Ontario  is  the  so-called  Welland  Canal,  which  on 
two  different  occasions  since  its  original  construction  has  been 
changed  in  its  line  of  route,  passing  through  the  old  city  of  St.  Cath- 
erines, another  through  Merritton,  and  another  through  Thorold. 
The  waters  are  taken  from  Lake  Erie,  except  such  as  are  needed  for 
navigation,  and  to  that  extent  depletes  the  flow  through  Niagara 
River,  but  you  will  notice  that  in  the  wording  of  the  treaty  no  refer- 
ence is  made  to  the  diversion  of  water  from  Lake  Erie.  It  is  only 
diversion  of  water  from  Niagara  River. 

Along  the  line  of  the  old  canal  1,000  cubic  feet  of  water  is  used 

for  power  purposes.    At Falls  one  of  the  finest  little  electric 

powers  in  Canada  is  installed.  At  the  several  levels  of  the  old 
canals  the  water  is  used  for  the  generation  of  power  to  light  the  city 
of  St.  Catherines,  to  run  the  ca^ide  plant---I  do  not  see  the  gentle- 
man here  who  spoke  yesterday  for  the  Union  Carbide  Co. — but  to 
furnish  the  electricity  for  Mr.  Thomas  L.  Wilson's  carbide  plant  in 
Canada.  Mr.  Wilson  has  a  plant  at  Merritton,  and  he  uses  two  levels 
of  the  Welland  Canal  power  for  the  generation  of  electric  power 
for  his  use.  The  State  of  New  York  reels  that  it  is  quite  as  much 
entitled  to  surplus  canal  waters  as  the  Province  of  Ontario  or  the 
Dominion  of  Canada,  and  it  has  taken  the  position  that  in  dealing 
with  this  matter  Congress  should  recognize  the  right  of  the  State 
to  dominate  its  own  canal  and  its  own  surplus  waters.  You  therefore 
have  in  that  joint  resolution  the  substance  of  the  position  taken 
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by  the  legislature  of  the  State  of  New  York  as  recently  as  February 
last. 

Mr.  Sharp.  Are  you  going,  in  the  course  of  your  remarks  later  on 
to  suggest  something 

Mr.  Scx)yELL.  Yes ;  unless  you  ask  me  to  stop  before  that. 

Mr.  Sharp.  I  was  going  to  ask  you  to  do  it  now,  if  you  were  not 
going  to  do  it  later. 

Mr.  Cooper.  You  were  going  to  say  something  also  about  the 
relative  costs. 

Mr.  SoovELL.  Congressman  Alexander  telegraphed  me  on  Wash- 
ington's Birthday,  the  day  after  the  adoption  of  this  joint  resolution, 
that  it  was  then  too  late  in  the  session  to  accomplish  anything.  I 
came  to  Washington  and  had  a  conference  with  him.  I  brought  a 
letter  to  Senator  Burton  from  the  governor,  had  a  conference  with 
Mr.  Root,  placed  in  his  hands  the  bill  which  would  embody  the 
amendments  suggested  by  the  legislature  of  the  State  of  New  York, 
conferred  with  the  Con^essman  from  my  own  district  here,  and 
found  that  the  opinion  of  all  was  that  it  was  too  late  to  do  anything 
to  extend  the  Burton  bill.  I  felt  that  it  was  desirable  that  some- 
thing be  done  if  we  could,  and  I  saw  the  ranking  Democratic  mem- 
ber of  the  Bivers  and  Harbors  Committee,  Mr.  Sparkman,  of  Florida, 
and  he  arranged  for  me  to  meet  the  President.  Of  course,  Mr.  Taft, 
as  Secretary  of  War,  originally  granted  the  several  permits  under 
the  Burton  act  which  are  m  existence.  He  held  hearings  at  Niagara 
Falls  and  is  absolutely  the  most  familiar  with  the  situation  of  any 
one  of  the  officials  in  the  executive  department  of  the  Government. 
So  that  in  going  to  him  in  regard  to  the  matter  I  knew  that  what  I 
had  to  say  would  be  fullv  imderstood  and  appreciated  at  once,  and 
as  the  result  of  my  conference  with  him  he  made  an  appointment 
for  Senator  Root,  Senator  Burton,  and  Mr.  Alexander  to  meet  me 
at  the  President's  office  on  the  following  Monday.  That  day  the 
attitude  of  Senator  Burton  in  favor  of  preserving  the  scenic  beauty 
by  holding  us  down  to  16,600  cubic  feet  of  water  per  second  on  the 
American  side  and  not  allowing  power  to  be  imported  from  Canada 
was  still  the  block  in  the  way,  ana  we  finally  agreed  to  adjourn  until 
5  o'clock  when  we  would  submit  in  writing  statements  to  each  other 
as  to  what  we  wanted. 

Mr.  Sharp.  What  were  Mi .  Burton's  reasons  for  opposing  the  im- 
portation of  power? 

Mr.  SoovELL.  That  it  was  a  method  which  should  be  taken  by  the 
United  States  to  prevent  Canada  from  proceeding  with  further  de- 
velopment of  power  on  the  Canadian  side  and  thereby  further  deplet- 
ing the  flow  or  water  over  the  Falls. 

Mr.  Garner.  On  the  theory  that  Canada  could  not  use  its  own 
power? 

Mr.  Scx)vbll.  On  the  theory  that  Canada  could  not  use  its  own 
power  at  home,  and  that  if  we  kept  it  from  coming  over  here  we 
would  continue  to  save  the  beauty  of  the  falls  for  a  short  time  any- 
way. The  Senator  from  New  York  realized  that*  we  were  so  close 
to  adjournment  it  was  necessary  to  act  promptly,  and  when  I  went 
to  his  office  at  half  past  2  I  found  he  had  already  drafted  his  ideas 
in  the  form  of  an  amendment  to  the  sundry  civil  bill  and  had  intro- 
duced it,  so  it  might  lie  on  the  table  for  24  hours  and  pass  to  the 
conference  with  the  other  bills. 
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His  amendment  provided  that  no  such  permit  shall  be  granted 
allowing  diversions  of  water  exceeding  15,600  cubic  feet  a  second  with- 
out being  sent  to  the  joint  commission  provided  for  by  such  treaty. 
I  met  hmi  in  the  Vice  President's  room,  and  I  said  to  him,  "  In  the 
first  place,  the  joint  high  conmiission  is  composed  of  Canadians  as 
well  as  Americans,  and  the  treaty  has  already  determined  that  we 
are  entitled  to  20,000  cubic  feet,  so  the  Canadians  should  not  have 
anything  to  say  about  the  division  of  any  part  of  that  20,000  cubic 
feet.  It  should  be  the  American  members  of  that  joint  high  com- 
mission." He  said,  "  I  recognize  that  that  is  better."  I  said  further, 
"  It  should  read, '  without  the  consent  of  the  State  of  New  York  and 
the  American  members  of  the  joint  high  commission.'"  He  said, 
''  That  is  the  best  politics  and  the  best  law  that  has  been  suggested 
since  this  matter  started."  He  saw  the  members  of  the  conference 
committee,  and  I  personally  went  to  Mr.  Sulzer  and  Mr.  Driscoll  and 
arranged  through  them  so  that  I  met  Mr.  Tawney  and  Mr.  Fitz- 
gerald, of  Brooklyn,  with  the  result  that  it  was  finally  agreed  that 
the  sundry  civil  bill  as  reported  out  should  contain  this  specific 
provision."  The  question  oi  amendment  came  up  in  the  Senate,  as 
you  know,  the  Burton  interests  controlled  and  there  was  nothing 
done  at  the  special  sessi(Hi  which  followed  before  the  expiration  of 
the  Burton  law  in  June.  Mr.  Root  introduced  a  bill  in  the  Senate 
and  Mr.  Simmons  in  the  House,  Mr.  Simmons's  bill  being  now  before 
you,  containing  the  exact  words  of  the  suggestion  made.  It  reads 
now: 

No  such  permit  shall  be  granted  allowing  diversions  of  water  exceeding  in 
the  aggregate  15,600  cubic  feet  per  second  without  the  consent  of  the  State  of 
New  York  and  of  the  commissioners  on  the  part  of  the  United  States  in  the 
international  Joint  commission  provided  for  by  such  treaty. 

That  is  the  bill,  one  of  the  two  bills,  which  you  now  have  before 
you.  The  other  bill  is  the  Smith  bill,  which  was  also  introduced  at 
the  special  session,  but  neither  was  allowed  to  go  through  because 
you  were  considering  spjecial  matters  at  that  session. 

The  Chairman.  Which  of  the  two  bills,  the  Smith  bill  or  the 
Simmons  bill,  do  you  prefer? 

Mr.  ScovBLL.  I  am  going  to  dissect  both  of  them,  and  ask  you  to 
develop  a  bill  of  your  own.     [Laughter.] 

The  Chairman.  I  suppose  that  is  what  the  committee  will  have 
to  do. 

Mr.  ScovELL.  The  attitude  of  the  executive  of  the  State  of  New 

York  has  been  communicated  by  him  to  both  of  the  Senators  in  this 

letter : 

State  or  New  York, 
Executive  Chambbb, 

Albany,  N.  Y. 
To  Hon.  EiUHU  Boot  and  Hon.  James  A.  0*Gobman. 

Gentleman  :  Permit  me  to  caU  your  attention  to  the  Imiwrtiuice  of  preserving 
the  control  of  the  State  of  New  York  over  the  waters  of  the  NMagara  River, 
authorized  to  be  appropriated  by  the  treaty  between  the  United  States  and 
Great  Britain  on  the  boundary  waters  between  the  United  States  and  Canada, 
proclaimed  May  13,  1910. 

The  Government  of  the  United  States  as  such  controls  the  navigable  streams 
•  ♦  ♦  by  the  Federal  CJonstitutlon ;  namely,  for  navigation  purposes.  It  is 
the  contention  of  the  State  of  New  York  that  when  the  Federal  Government  has 
authorized  the  diversion  of  waters  from  a  navigable  stream  for  any  purposes 
other  than  navigation  Its  power  ceases,  except  •  ♦  •  recalling  the  author- 
ization and  determining  that  the  authorized  diversion  Is  not  exceeded.  The 
determination  of  whether  any  part  of  the  amount  authorized  by  the  Federal 
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Government  shall  be  diverted  and  to  whom  rests  with  the  State  of  New  York. 
The  State  of  New  York  is  the  owner  of  the  bed  of  the  stream  and  in  the  control 
of  its  riparian  waters  generally,  but  is  the  owner  in  fact  of  special  rights  of 
riparian  control  in  th*e  Niagara  River  procuring  to  It  •  •  •  ownershli)  of 
the  Niagara  Park,  including  the  islands.  The  State  has  heretofore  made  no 
grant  for  the  use  of  these  waters.  It  may  also  desire  to  make  use  of  the 
waters  permitted  to  be  diverted,  in  some  way  not  yet  settled. 

In  view  of  these  conditions  I  beg  to  request  that  you  use  your  best  endeavors 
to  procure  for  the  State,  in  any  Federal  legislation  on  this  subject,  a  recognition 
of  the  principle  that  the  State  of  New  York  shall  have  exclusive  jurisdiction 
and  control  over  the  use  and  diversion,  whether  temporary  or  i)ermanentv  of 
all  waters  authorized  to  be  diverted  within  the  State  by  the  treaty  with  Great 
Britahi. 

It  Is  suggested  for  your  convenience  that  this  principle  might  be  covereil  by 
fi  provision  In  the  proposed  law  substantially  to  the  following  effect: 

That  such  person  or  persons  as  shall  be  designated  by  the  newly  constituted 
authorities  of  the  State  of  New  York,  and  none  others,  shall  receive  the  use 
and  diversion  of  the  waters  authorized  to  be  diverted  by  said  treaty,  subject  as 
to  the  total  amount  diverted  to  the  supervision  and  control  of  the  Secretary 
of  War. 

The  Chairman.  Not  exceeding  the  amount  stipulated  in  the 
treaty? 

Mr.  ScovELL.  That  is  what  he  says,  ^'  subject  as  to  the  total  amount 
diverted,  to  the  supervision  and  control  of  the  Secretary  of  War." 
[Reading :] 

I  shall,  of  course,  be  glad  to  exchange  views  with  you  on  this  matter  at  any 
time,  and  there  are  points  cognate  to  this  subject  upon  which  I  shall  address 
you  separately. 

Very  respectfully,  John  A.  Dix. 

The  success  which  has  been  achieved  in  the  Conservative  Party 
in  Ontario  through  its  policy  for  the  establishment  of  a  hydraulic 
electric  power  commission  and  the  distribution  through  the  Prov- 
ince, mainly  for  the  purpose  of  enabling  small  industries  in  small 
communities  to  be  able  to  get  cheap  power  and  keep  out  of  the  large 
cities  the  laboring  population  and  give  them  an  opportunity  to  live 
in  small  communities,  has  worked  so  well  that  the  State  of  New 
York,  on  the  advice  of  the  governor  during  the  last  session,  devised 
a  conservation  commission  for  the  State  of  New  York  with  very 
broad  and  ample  power.  That  commission,  according  to  a  letter 
that  I  have  from  its  chairman  to-day,  will  be  represented  before  your 
body  officially  next  week,  on  Tuesday,  when  you  gather^  as  will  also 
the  State  of  New  York,  on  this  issue.  The  personnel  is  one,  I  am 
sure,  to  which  you  can  intrust  the  matter  of  the  division  and  diver- 
sion of  this  additional  water.  Whether  the  State  will  want  to  take 
it  itself,  develop  it  and  transmit  it,  or  whether  it  shall  wish  to  give 
it  to  some  corporation  which  can  use  it  most  effectively  and  then  have 
that  corporation  transmit  it  and  distribute  it  under  regulations 
imposed  oy  the  conservation  commission,  is  jet  a  matter  to  be  deter- 
mined in  each  individual  case  by  that  commission. 

Mr.  Sharp.  Would  he  have  it  in  his  power  to  give  that  away  to 
anybody  else  except  these  two  companies? 

Mr.  ScovELL.  As  against  the  riparian  rights that  is  a  ques- 
tion which  the  State  has  under  consideration.  It  follows  that,  as 
between  the  two,  it  is  for  its  interest  to  give  it  to  that  corporation 
which  can  make  it  most  efficient  in  any  event.  The  Niagara  Falls 
Power  Co.,  by  reason  of  having  only  136  feet  of  head,  can  onlv 
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develop  110  horse  power  per  cubic  foot,  whereas  the  hydraulic  com- 
pany, having  210  feet  head,  can  develop  approximately  218  horse 
power  per  cubic  foot. 

Mr.  LiiNTHicuM.  What  horsepower  would  this  additional  water 
furnish  ? 

Mr.  ScovELL.  It  is  easily  computed  on  the  basis  of  10  horsepower 
per  cubic  foot.  For  the  Niagara  Falls  Co.  on  the  basis  of  44,000 
horsepower 

Mr.  DiFENDERFER.  It  would  be  0.81  more,  whatever  that  would  be. 

Mr.  Gallagher.  About  80,000. 

Mr.  ScovELL.  Just  about  80,000,  and  if  the  State  of  New  York  saw 
fit  to  take  the  water  from  the  upper  river  to  below  the  next  two 
pools,  which  are  described  so  fully  in  the  report  of  the  War  De- 
partment, it  is  possible  to  get  a  net  head  of  276  feet  and  get  24  horse- 
power per  cubic  foot,  which  would  give  in  the  neighborhood  of 
105,000  horsepower.  Those  are  matters  of  policy  and  of  legislation, 
oif  constitutional  legislation  on  your  part,  or  in  the  State  of  New 
York  if  you  delegate  these  things  to  the  State  of  New  York. 

Mr.  DiFENDERFER.  Mr.  Scovell,  the  gentleman  you  referred  to  a 
while  ago  has  just  come  in. 

Mr.  SoovBLL.  I  did  not  wish  to  ask  a  question.  I  nierely  said  that 
the  Thomas  E.  Wilson  Co.,  which  manufactures  carbide  in  Canada, 
used  two  of  the  levels  of  the  old  canal  for  the  generation  of  power. 
That  was  an  assertion  I  made  relative  to  the  use  of  the  Welland 
Canal  for  power. 

Now,  if  we  pass  quickly  to  the  bills  themselves 

Mr.  Cooper.  You  have  not  yet  mentioned  the  difference  in  the 
cost — the  price  paid.     You  said  you  had  some  suggestions. 

Mr.  ScovELL.  I  think  the  question  of  the  price  at  which  power 
should  be  sold  should  be  left  to  the  public  service  commission  of  tbft 
second  district  of  the  State  of  New  York,  or  such  public  service 
commission  as  controls  where  the  power  is  sold.  The  State  of  New 
York,  acting  through  its  public  service  commission,  can  determine 
those  things  for  the  benefit  of  the  people  of  the  State  to  better  ad- 
vantage, I  think,  than  your  committee  or  a  special  commission  to  be 
appointed. 

Mr.  LiNTHicuM.  What  is  Buffalo  getting  power  at  now  ? 

Mr.  Scovell.  That  varies  according  to  wfiether  you  wish  a  very 
small  amount  or  a  large  amount.  I  was  president  of  a  small  indus- 
try in  Buffalo  which  used  18  to  25  horsepower,  and  I  used  Niagara 
Falls  power,  and  I  found  it  was  so  expensive  that  I  cut  it  out.  It 
cost  me  $3  a  month  per  horsepower  for  half  a  day's  service.  I  found 
I  could  install  the  natural  gas  engine  and  make  it  more  economical, 
and  so  I  did  that.    I  sold  my  djnamo  and  put  in  a  gas  engine. 

I  might  say  in  this  connection  as  to  the  cost  of  power  that  Mr. 

,  who  built  the  Bethlehem  Iron  Works than  whom  there 

is  probably  no  greater  mechanical  authority told  me  that  the  cost 

of  producing  power  by  steam  was  the  smallest  for  continuous  24 
hours'  service  at  Birmingham  in  England,  where  it  could  be  had  at 
a  cost  of  $36.36  per  horsepower  per  annum ;  and  that  the  next  cheap- 
est cost  was  in  one  of  the  coal  areas  in  the  United  States — in  Penn- 
sylvania— where  it  could  be  purchased  for  $36.52. 

Mr.  Coopeb.  a  year? 
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Mr.  ScovELL.  Per  annum  for  a  24-hour  power.  I  majr  say  in 
this  connection  as  bearing  upon  the  general  scope  of  the  situation, 

that  the  late  Sir  John  ,  who  was  a  member  of  the  firm  of 

Jay  Cooke  &  Co.,  of  Philadelphia,  before  his  return  to  London, 
asked  me  to  go  before  a  committee  of  bankers  who  were  considering 
some  of  the  debentures  for  the  second  wheel  pit  of  the  Niagara 
Falls  Power  Co.  and  state  to  them  whether  I  thought  there  would 
be  a  market  for  the  power,  and  I  quoted  those  figures  which  had 

been  furnished  me  by  Mr. .     But  I  stated  that  the  maximum 

price  at  that  time  being  $20  for  continuous  24-hour  service,  no 
corporation  desiring  contmuous  24-hour  service  and  in  which  power 
was  a  large  factor  in  the  cost  of  production  could  afford  to  locate 
anywhere  out  at  Niagara. 

They  then  asked  me  what  classes  of  tsorporations  would  want  that. 
I  told  them  I  was  neither  a  prophet  nor  the  son  of  a  prophet.  When 
work  began  on  the  Niagara  Falls  tunnel,  there  was  a  boom.  Through- 
out New  England  there  was  a  population  of  five  for  every  horse- 
power available,  and  it  was  expectea  that  the  development  of  Niagara 
would  bring  a  population  there  of  a  million.  The  first  company  to 
want  Niagara  Falls  power  was  the  Pittsburg  Reduction  Co.,  which 
produced  aluminum  by  electro-chemical  processes,  taking  a  large 
quantity  of  power,  and  it  so  happened  that  they  expected  to  use  such 
power  as  is  purchased  for  lighting  and  running  trolley  cars.  At  the 
time  of  which  I  am  speaking  there  were  no  corporations  using  Niag- 
ara Falls  power.  There  were  no  processes  used  for  the  application 
of  Niagara  Falls  power  which  had  been  patented  when  work  began 
upon  the  tunnel  and  there  were  no  products  made  from  those  proc- 
esses known  to  science  when  work  began  upon  the  tunnel.  Conse- 
quently I  could  not  predict  what  classes  would  want  the  excess  power 
which  would  be  produced.    You  have  heard  how  that  demand  for 

?ower  by  the  electro-chemical  companies  is  constantly  increasing, 
'he  principal  reason  why  the  amoimt  of  water  given  to  the  Hydrau- 
lic Power  Co.  was  increased  at  the  time  of  the  passage  of  the  Burton 
bill  was  that,  having  got  a  permit  for  6,500  horsepower,  the  alumi- 
num company  of  America  wanted  such  a  large  quantity  of  power" 
they  could  enter  into  a  contract  forthwith  and  so  enable  them  to 
ask  for  the  allotment  to  them  of  more  water.  The  Union  Carbide 
Co.  told  us,  "  They  are  increased  10,000  a  year,  and  yet  we  are  not 
allowed  to  use  the  waters  we  are  given  by  the  treaty,  nor  are  we 
allowed  to  import  more  power." 

Mr.  LiNTHicuM.  And  the  State  receives  no  revenue  from  this 
whatever? 

Mr.  ScovELL.  No,  sir.  I  happened  to  rent  a  small  amount  of 
power  for  a  corporation  of  which  I  am  treasurer  from  Gen.  Greene's 
company.  Within  six  months  I  have  been  asked  whether  or  not  it 
would  be  possible  for  three  different  corporations — one  that  wanted 
5,000,  another  6,000,  and  another  10,000  horsepower — to  locate  at 
Niagara.  I  said,  "  You  can  not  get  it  on  the  American  side.  The 
only  company  that  imports  for  jou  is  Gten.  Greene's  company,  and 
he  IS  up  to  57,000j  which  is  within  8,000  of  the  limit,  and  imtil  Con- 
gress makes  provision  so  we  can  get  more,  or  else  permits  us  to  use 
our  own  more  fully  there  is  no  use  coming  to  Niagara,  except  you 
located  on  the  Canadian  side." 
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Mr.  Shajkp.  Do  you  think  there  is  the  probability  of  Americans 
going  to  Niagara  and  locating  on  the  Canadian  side  ? 

Mr.  SoovELL.  I  do;  and  very  auichlv. 

Mr.  Shabp.  I  should  imagine  tnat  should  be  controlled. 

Mr.  DiFEKDERFEK.  For  the  reason  that  they  can  get  power  cheaper. 

Mr.  ScovBLL.  So  they  can  get  it  at  all.  There  is  no  question  at  all 
of  competition  between  the  Niagara  Falls  Power  Co.  as  against  the 
Hydraulic  Power  Co.  There  is  no  difference  in  the  rate  at  which 
they  can  afford  to  sell,  because  the  demand  for  the  power  is  so  far 
in  excess  of  what  can  be  supplied. 

Mr.  DiFEKDERFER.  Have  you  heard  any  individual  complaints  as 
to  the  high  price  of  power  that  is  fumidied  ? 

Mr.  SoovELL.  I  have  in  Buffalo  but  not  at  the  Falls.  I  attribute 
it  in  Buffalo  to  the  necessity  of  taking  off  three  profits,  as  I  said 
awhile  ago. 

Mr.  Garner.  With  reference  to  your  advice  to  the  corporation  in 
New  York  that  it  was  impossible  for  them  to  get  additional  power 
on  account  of  the  180,000  horsepower  now  in  use,  with  the  exception 
of  3,000,  isn't  there  a  company  up  there  that  has  a  permit  for  some 
46,000  horsepower,  which  is  not  being  used  ? 

Mr.  ScxjvELL.  They  do  not  import  any  into  the  United  States. 

Mr.  Garner.  If  that  permit  was  canceled,  wouldn't  you  be  able 
to  get  more  power? 

Mr.  ScovELL.  That  would  depend  upon  Gen.  Green's  company's 
relation  to  the  Ontario  and  Dominion  Government  as  to  the  propor- 
tion of  the  power  generated  by  his  company  which  they  would  allow 
to  be  exported. 

Mr.  Garner.  But  if  this  permit  was  canceled,  some  other  company 
could  take  it  up  and  bring  it  in? 

Mr.  SoovEix.  Quite  true. 

Mr.  LiNTHicuM.  Would  you  mind  filing  here  a  list  of  prices  in 
Buffalo  where  these  companies  are  operating? 

Mr.  ScovELL.  I  believe  the  mayor  of  Buffalo  has  recently  asked 
for  an  appropriation  of  $35,000  m  order  to  get  such  data.  While 
I  might  pose  as  aphilanthropist,  I  could  hardly  do  that. 

Mr.  Barton.  Trie  schedules  are  printed  and  open  to  the  public. 
Anyone  can  get  them. 

Mr.  LiNTHicuM.  Will  you  file  such  schedules? 

Mr.  Barton.  Yes,  sir. 

Mr.  CuRLEY.  Is  there  any  way  we  could  get  the  same  prices  in 
Canada? 

Mr.  ScovELL.  The  schedule  would  refer  to  prices  for  power  fur- 
nished by  the  hydroelectric  power  commission. 

Mr.  CuRLET.  Is  there  any  limit  on  the  prices  charged  by  the  power 
companies? 

Mr.  ScovBLL.  The  only  way  in  which  that  can  be  done,  so  far  as 
I  know,  is  by  State  regulation  of  prices  at  the  time  of  granting  per- 
mits to  them  to  take  water.  Otherwise  the  law  of  supply  and  demand 
will  control,  and  the  demand  is  so  great  in  the  United  States  that 
even  if  the  doors  were  open  for  the  importation  from  Canada  of  all 
that  Canada  can  produce,  there  would  still  be  no  competition  because 
of  the  demand.  It  would  be  a  matter  of  competition  as  between 
power  produced  by  coal  as  against  power  produced  by  water. 
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Mr.  CooFEB.  Mr.  Scovell,  in  view  of  what  you  just  said  of  the 
mayor  having  asked  for  an  appropriation  of  $35,000  to  get  at  the 
prices,  and  the  statement  of  the  gentleman  to  the  right  that  that 
will  be  given  by  him  ffratuitously  without  it  costing  anybody  a  cent, 
I  move  to  inquire  if  there  was  some  reason  for  the  mayor  asking  for 
$35,000  to  get  what  would  be  given  to  him  for  nothing? 

Mr.  Scovell.  The  question  of  what  people  pay  for  power  and  what 
the  schedules  are  are  very  different  things,  you  know.  The  effort  on 
the  part  of  the  mayor  is  to  determine  whether  or  not  these  prices 
could  be  lessened  to  the  mutual  advantage  of  the  people  and  the 
company. 

Mr.  CooPEB.  Have  there  been  complaints  of  a  serious  character 
there  as  to  discrimination  as  between  consumers? 

Mr.  Scovell.  I  could  not  say  as  to  that,  but  I  think  the  complaint 
has  been  largely  an  undertone  on  the  part  of  the  users.  We  are 
glad  to  get  the  power  because  it  is  cheaper,  but  we  are  not  the  elec- 
tric city  that  we  thought  we  were  going  to  be.  That  is  all,  so  far  as 
tliat  is  concerned.  The  company  whim  I  formerly  represented,  the 
former  mayor  of  Buffalo  asked  its  controlling  interests  as  to  whether 
or  not  if  they  got  the  right  to  develop  power  at  the  Devils  Hole, 
where  they  could  produce  24  horsepower  per  cubic  foot  of  water,  they 
could  bring  power  to  Buffalo;  and  if  so,  at  what  price.  The  party 
in  question  stated  to  the  mayor  of  Buffalo  that  they  would  be  glad 
to  contract  to  deliver  at  the  city  limits  of  Buffalo  25,000  horsepower 
at  $15  per  horsepower. 

Mr.  FosTBB.  If  I  understand  your  position  with  reference  to  im- 
porting electricity,  you  do  not  think  we  should  place  any  restrictions 
upon  it? 

Mr.  Scovell.  The  provisions  in  the  Smith  bill  with  reference  to 
placing  restrictions  on  importations,  I  will  omit  entirely.  If  we 
have  no  use  for  it,  they  will  probably  cut  it  off  and  take  it  back. 
But  we  want  as  much  as  we  can  get  and  as  soon  as  we  can  get  it, 
and  leave  to  the  officials  of  the  State  of  New  York  appointed  for 
that  purpose  the  question  of  its  distribution  to  us  and  the  prices  fixed. 
And  I  can  say  that  the  commission  of  the  State  of  New  York  have 
been  in  close. touch  with  the  hydraulic  electric-power  commission 
of  Canada,  know  what  they  are  doing  there,  know  what  prices  can 
be  obtained,  and  have  the  benefit  ox  all  the  information  that  the 
Ontario  government  has  in  this  matter,  which  it  has  gained  from  a 
practical  undertaking  of  the  distribution.  There  is  no  question  as 
to  the  power  of  the  State  commission  to  undertake  to  carry  out  what 
is  necessary  to  make  this  water  most  efficient  to  the  people  of  the 
United  States,  whether  imported  from  Canada  or  generated  here. 

Mr.  SiiABP.  Then  you  would  not  quite  agree  with  Mr.  Brown's 
statement  that  there  would  be  no  right  or  authority  to  impose  con- 
ditions under  which  we  could  import  ? 

Mr.  Scovell.  I  assume,  upon  the  assertion  of  the  gentleman  from 
Detroit,  when  he  answered  very  frankly  a  question  a  little  while 
ago  wherein  he  indicated  there  would  be  no  desire  on  his  part  to 
do  a  certain  thing,  that  there  will  be  a  desire  on  the  part  of  the 
Niagara  Falls  Power  Co.  or  the  Hydraulic  Power  Co.,  through 
their  attorneys,  to  test  the  common  law  of  riparian  rights  with  re- 
spect to  the  water  as  between  the  State  and  any  person  to  whom  the 
State  may  grant  it. 
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Mr.  Brown.  As  a  lawyer,  don't  you  generally  take  the  same  posi- 
tion under  the  general  principles  of  law  ? 

Mr.  ScovELL.  I  do,  on  the  common-law  basis;  but  I  do  believe 
that  the  common  law  is  subject  to  change  by  statutory  law,  and 
in  this  case  not  only  is  it  changed  by  statutory  law,  but  we  have 
fi;one  one  step  further  on  this  change  and  the  relative  rights  have 
been  placed  by  a  treaty  which  is  the  supreme  law  of  the  land  and 
which  can  entrench  upon  the  Constitution. 

Mr.  Brown.  Speaking  now  of  the  question  of  importations,  as  the 
treaty  does  not  prohibit  importations,  don't  you  think  the  use  of  the 
power  should  be  unrestricted,  both  from  a  legal  standpoint  and  from 
the  standpoint  of  policy  ? 

Mr.  Scovmx.  You  were  thinking  about  imported  power? 

Mr.  Brown.  Solely. 

Mr.  ScovELL.  I  was  speaking  before  as  to  riparian  rights.  Let 
me  understand  your  question  as  to  imported  power. 

Mr.  Sharp.  1  asked  the  question.  I  referred  to  the  imported  prod- 
uct, and  I  was  asking  if  you  agreed  with  the  statement  of  Mr. 
Brown  that  we  have  no  right  to  impose  conditions  of  different  kinds, 
whether  it  be  price  or  quantity,  upon  the  importation  of  the  power? 

Mr.  ScovBLL.  As  far  as  that  is  concerned,  I  believe  that  you  have 
that  right  as  to  what  is  imported,  to  determine  the  terms. 

Mr.  Foster.  To  restrict  it,  you  mean ;  to  prevent  its  being  imported 
at  all? 

Mr.  SoovELL.  No ;  you  can  not  prevent,  I  think. 

Mr.  Foster.  We  have  the  right  to  regulate  it? 

Mr.  SoovELL.  We  have  the  right  to  regulate  it. 

Mr.  Sharp.  And  impose  conditions? 

Mr.  ScovELL.  Yes.  The  question  is  whether  you  shall  keep  that 
to  yourselves  or  whether  you  will  give  it  to  a  commission  such  as 
was  sugffested  yesterday  by  Mr.  Doremus.  He  introduced  a  bill  yes- 
terday for  the  establishment  of  a  commission  in  the  United  States 
which  should  govern  prices  at  which  power  should  be  sold. 

Afr.  Foster.  I  have  not  talked  with  him,  but  I  suppose  he  be- 
lieves we  have  the  right  to  prevent  its  importation,  and  that,  there- 
fore, he  is  in  favor  of  it  because  in  that  way  he  hopes  to  preserve 
the  scenic  effects. 

Mr.  ScovELL.    I  believe  he  thinks  we  have  that  right. 

Mr.  Foster.  Do  you  agree  with  him  on  that? 

Mr.  ScovELL.  1  can  not  judge  that  as  a  lawyer  very  well.  I  had  to 
do  with  the  question  of  importation  of  natural  ^s  and  whether  it  is 
subject  to  duty.  As  far  as  the  United  States  is  concerned,  it  was 
determined  that  we  had  the  right  to  import  natural  gas  and  that  it 
was  not  subject  to  duty. 

Mr.  Cooper.  By  whom  was  it  determined  ? 

Mr.  SoovELL.  I  believe  by  the  highest  courts  of  this  country.  As 
far  as  the  courts  of  the  State  of  New  York  are  concerned,  they  have 
decided  that  the  water  of  Niagara  River,  although  the  State  owns  the 
bed  of  the  stream,  is  flow  water  and  is  like  air,  or  light,  or  the  heat  of 
the  sun ;  that  it  is  public  and  belongs  to  him  who  first  impounds  it. 

Mr.  Brown.  You  mean  to  say  that  that  is  the  law  of  the  State  of 
New  York? 

Mr.  SoovBLL.  Yes,  sir. 
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Mr.  Brown.  I  disagree  with  you,  and  the  courts  of  New  York 
disagree  with  you. 

^.  Garner.  May  I  ask  you  a  question?  I  want  to  get  at  what 
your  views  are  with  reference  to  two  or  three  propositions  involved 
m  this. 

Mr.  ScovsLL.  Just  a  moment.    The  reason  I  said  that  is  this:  The 

Juestion  as  to  the  right  of  these  several  corporations  to  take  water 
rom  the  river — it  has  been  determined  by  the  courts  that  this  is  not 
a  fifrant  of  water,  but  is  a  CTant  of  permits.  Otherwise  they  would 
all  be  unconstitutional,  null  and  .void,  because  they  were  not  passed, 
two-thirds  being  present. 

Mr.  Foster.  I  was  referring  to  the  treaty.  We  have  made  the 
treaty.  I  am  not  expressinj^  my  views  about  it.  We  have  a  treaty 
by  which  we  are  permittea  to  take  so  much  water  and  Canada  is 
permitted  to  take  so  much  water  for  the  development  of  power. 
Ifow,  the  question  that  arises  in  my  mind  is  where  we  get  our  right  to 
say  what  Canada  shall  do  with  the  power. 

Mr.  ScovBLL.  You  have  no  right  whatever  to  say  what  Canada 
shall  do  with  her  power.  She  can  restrict  its  being  sent  to  the  United 
States  if  she  wishes  that. 

Mr.  Foster.  Yes ;  but  if  she  wants  to  send  it  to  the  United  States, 
can  we  restrict  it  J 

Mr.  ScovBLL.  I  should  think  not* 

Mr.  Brown.  I  agree  with  you  there. 

Mr.  SoovELL.  I  think  the  Burton  law  is  a  bad  law,  but  we  never 
expected  it  would  be  continued  along  indefinitely.  We  abided  by  it 
without  testing  it  because  we  never  expected  it  would  run  for  six 
years. 

Mr.  Sharp.  Do  you  think  we  would  be  compelled  to  accept  a  power 
or  current  sent  from  there  over  here  ? 

Mr.  SoovBLL.  The  distribution  and  sale  of  it  to  the  citizens  of  the 
States  rests  upon  the  law  of  that  State;  and  if  there  is  a  commission 
that  determines  those  things,  it  will  be  determined  by  that  commission. 

Mr.  FosTE».  If  it  is  once  sent  over  here,  then  it  will  be  subject  to 
such  reflations? 

Mr.  Sharp.  Oh,  yes ;  it  would  only  be  an  academic  discussion  as  to 
whether  they  had  a  right  to  send  it  over  here. 

Mr.  ScovELL.  If  we  put  in  a  provision  that  they  could  not  send  it 
over  here  except  as  they  sold  it  at  $4  a  horsepower,  then  the  question 
would  be  academic. 

Mr.  Cooper.  Do  you  say  the  United  States  can  not  pass  a  law  pro- 
hibiting the  importation  of  electric  power  from  a  foreign  country  ? 

Mr.  Scx)VELL.  That  is  my  impression. 

Mr.  Cooper.  Is  it  any  more  than  a  very  vague  impression?  Is  not 
this  United  States  Government  absolutely  supreme  beyond  the  power 
of  any  Government  on  earth  to  force  a  thing  inside  the  boundary 
without  its  conseilt? 

Mr.  Foster.  Oh,  yes.  But  what  provision  in  the  United  States 
Constitution  prevente  me  from  importing  electricity  if  I  want  to? 

Mr.  Sharp.  The  United  States  Government  can  prohibit  you  from 
buying  broadcloth  from  a  foreign  country.  The  right  over  com- 
merce with  foreign  countries  is  absolute,  without  any  sort  of  qualifi^ 
cation  whatever,  and  the  Government  can  prohibit  it  as  it  did  at  the 
time  of  the  embargo  law.      There  is  not  any  doubt  about  it  in  my 


PRESERVATION  OF  NIAGARA  FAIXS.  165 

mind.  It  can  stop  the  importation  of  dry  goods,  and  why  can  not  we 
stop  them  from  forcing  power  in  here? 

Mr.  ScovBUL.  We  can  not  stop  them  from  sending  wireless  mes- 
sages.    I  have  talked  between  New  York  and  Toronto  without  wires. 

Mr.  Cooper.  That  is  not  a  parallel  case.  I  suppose  you  could  have 
a  man  standing  on  each  side  of  the  boundary  line,  and  one  of  them 
by  signs  threaten  to  lick  the  other  man.  I  am  talking  about  a  subject 
which  involves  the  putting  up  of  conduits  and  wires  for  carrying 
power 

Mr.  Brown.  May  I  make  one  suggestion  ?  If  the  Government  has 
power  to  prohibit  miportation  directly  by  a  straight  unqualified  pro- 
hibition, or  indirectly  by  restrictive  terms,  must  not  that  be  enforce- 
able as  to  all  acts,  persons,  and  places?  Can  the  Government  make  a 
restriction,  as  I  said  yesterday,  that  is  not  general  ? 

Mr.  ScovELL.  The  whole  international  boundary  is  under  purview 
in  this. 

Mr.  Cooper.  That  the  Government  of  the  United  States  can  pass 
a  law  prohibiting  the  importation  of  electric  power  from  a  foreign 
country,  I  should  say,  would  be  in  law  absolutely  incapable  of  con- 
tradiction. 

Mr.  Brown.  Even  the  Burton  law  does  not  attempt  that. 

Mr.  Cooper,  Now,  Mr.  Scovell,  don't  you  think  that  the  United 
States  can  by  statute  prohibit  the  importation  of  power? 

Mr.  ScovEi-L.  I  have  not  looked  that  up,  but  1  think  perhaps  it 
can.     The  Burton  law  is  not  such  a  law 

Mr.  Cooper.  The  question  was  asked,  without  regard  to  a  par- 
ticular locality,  as  to  whether  the  United  States  Government  could 
stop  the  importation  of  electric  power,  and  you  gave  it  as  your  im- 
pression that  we  could  not  do  it.  If  it  can  not  the  United  States 
Government  is  not  supreme. 

Mr.  Scovell.  I  understand  that  in  any  question  of  importation  or 
exportation  the  United  States  would  be  supreme. 

Mr.  Cooper.  Absolutely  without  qualification.  The  embargo  law 
passed  a  century  ago  shows  that. 

Mr.  Foster.  The  embargo  law  did  not  last  long. 

Mr.  Cooper.  It  lasted  long  enough  to  show  that  Congress  could 
pass  a  law  which  absolutely  prohibited  the  importation  of  anything 
fr<Mn  certain  countries. 

Mr.  Garner.  Now,  I  want  to  get  down  to  some  more  practical 
ideas,  or  rather  get  your  ideas  of  what  ought  to  go  into  this  bill. 
Let  me  see  if  I  can  get  your  position  as  to  what  ought  to  be  done. 
You  want,  in  the  first  place,  the  4,400  feet  to  come  in  f 

Mr.  Scovell.  To  be  made  available. 

Mr.  Garner.  You  want  the  full  capacity  of  the  20,000  feet  to  be 
utilized  by  this  Government? 

Mr.  Scx)vell.  I  want  it  utilized  on  this  side. 

Mr.  Garner.  Of  course,  if  it  is  utilized  at  alL  it  will  be  utilized  on 
this  side.  In  addition  to  that,  you  think  New  York  ought  to  have  the 
right  to  control  this  power  when  it  is  utilized  ? 

Mr.  ScJovELL.  I  do,  not  only  with  respect  to  the  4,400,  but  the  whole. 

Mr.  Garner.  The  entire  20,000;  that  is  what  I  believe  I  said.  In 
addition  you  believe  New  York  ought  to  be  permitted  to  utilize  and 
control  500  additional  cubic  feet  ? 
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Mr.  ScovELL.  It  does  not  make  any  difference  how  much  it  is — the 
surplus  waters  of  the  Erie  canal. 

Mr.  Garner.  Then  you  believe  that  the  power  should  be  permitted 
to  come  into  this  county,  as  much  as  possible  from  Canada,  and  that 
the  control  and  regulation  of  that  power  should  be  left  to  New  York  ? 

Mr.  ScovELL.  I  do. 

Mr.  Garner.  With  those  provisions  in  a  bill,  it  would  nearly  per- 
fect the  treaty! 

Mr.  SoovELL.  Nearly. 

Mr.  Garner.  Now,  what  have  you  to  say  with  reference  to  the  de- 
sire of  the  State  of  Michigan  to  receive  some  of  this  power? 

Mr.  Scovell.  They  would  not  take  any  of  the  United  States  power. 
Thev  are  simply  asking  for  some  of  the  Canadian  power. 

Mr.  Garner.  They  ask  for  the  importation  of  it.  Do  you  mean  we 
should  put  the  entire  importation  of  power  into  the  hands  of  the 
commission  of  New  York? 

Mr.  SoovELL.  I  do  not.  Simply  give  it  to  the  control  of  the  State 
into  which  it  passes.  '  It  would  not  make  any  difference  if  it  was  in 
Minnesota,  or  Michigan,  or  down  at  Ogdensburg  where  they  take  the 
power  from  the  St.  Lawrence. 

Mr.  Garner.  Whatever  State  it  may  be  imported  into,  the  laws 
of  that  State  should  control  the  power  after  it  reaches  the  State? 

Mr.  ScovELL.  Yes,  sir. 

Mr.  Garner.  Well,  I  don't  know  but  what  I  agree  with  yom. 

Mr.  ScovELL.  The  question  that  comes  to  my  mind  as  the  result  of 
the  thought  I  have  given  to  it,  if  during  the  year  since  we  originally 
planned  the  changes  in  the  Root  bill  which  are  embodied  in  the  Sim- 
mons bill  before  you,  seem  to  have  resulted  in  my  reaching  the  con- 
clusion that  it  is  undesirable  that  any  more  strings  be  tied  around 
the  use  of  the  4,400  cubic  feet  such  as  would  be  the  result  of  requiring 
the  consent  of  the  American  members  of  the  joint  high  commission; 
and  I  am  ready  to  say  that  whereas  then  we  had  no  conservation  com- 
mission in  the  State  of  New  York,  and  whereas  now  we  have  newly 
constituted  authorities  in  the  form  of  a  conservation  commission, 
that  it  would  be  sufficient  to  provide  that  the  permits  should  be  issued 
by  the  Secretary  of  War  on  the  recommendation  or  with  the  consent 
of  the  conservation  commission  of  the  State  of  New  York,  and  on 
such  terms  and  subject  to  such  regulations  as  they  should  impose, 
the  same  to  be  true  as  to  other  States  along  the  boundary  where 
importation  may  occur. 

Mr.  Garner.  But  your  broad  proposition  is  this:  That  as  far  as 
the  Federal  Government  could  go  is  to  see  that  not  more  than  20,000 
cubic  feet  per  second  is  taken  out  on  this  side,  and  that  should  be 
left  to  the  Secretary  of  War;  that  that  far  we  should  go  and  no 
farther,  leaving  the  rest  of  the  details  and  regulations  to  the  St^rtes 
that  take  this  power  ? 

Mr.   Scovell.  Exactly,   whether   imported   or  generated   in   this 

country. 

Mr.  Harrison.  Suppose  we  should  pass  such  a  law  as  this,  giving 
States  power  to  regulate  rates,  and  they  should  pass  laws  ordering  a 
certain  rate  to  be  charged  and  the  companies  should  enjoin  the  en- 
forcement of  that  right  on  the  theory  that  we  had  authority  here, 
that  it  was  a  Federal  proposition,  do  you  think  that  would  avail  them 
"ny  thing? 
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Mr.  ScovELL.  I  do  not. 

The  Chairman.  Have  you  conclilded  ? 

Mr.  SoovBLL.  I  have. 

STATEMENT  OF  HK.  AIBEBT  F.  EELLS. 

Mr.  Chairman.  Will  you  give  the  reporter  your  name  and  whom 
you  represent? 

Mr.  Eells.  My  name  is  Albert  F.  Eells;  I  represent  no  one  but 
myself. 

Gentlemen,  I  have  but  a  crude  outline  of  my  plan,  as  when  I  re- 
ceived notice  of  this  meeting  I  was  gathering  facts  bearing  on  this 
subject  and  am  unprepared  m  many  details.  What  I  propose  to  do 
is  this:  To  build  a  power  house  below  the  cliffs  at  Niagara  Falls, 
which  will  be  constructed  with  a  granite  front  and  over  the  roof  of 
which  will  pass  the  waters  of  Niagara  River.  Then  the  water  will 
/  fall  over  the  front  of  the  structure  and  be  equally  distributed  over 
the  entire  front,  hiding  it  entirely  from  view.  The  crest  or  front  of 
this  building  can  be  formed  to  produce  any  effect  on  the  falling  water 
desired.  The  cliff  now  there  could  be  copied  if  desired.  The  crest 
could  also  be  raised  to  any  desired  height.  This  falling  water  can 
be  utilized  at  the  base  of  the  power  house  to  operate  wheels  made 
especially  for  that  purpose,  which  can  be  connected  with  generators 
for  ^nerating  elecfiricity.  These  wheels  are  also  invisible  from  the 
outside,  as  is  also  the  entire  structure.  A  gallery  may  also  be  made 
in  such  a  manner  that  visitors  can  pass  safely  under  the  entire 
waterfall. 

To  accomplish  this  object  it  will  be  necessary  to  divert  the  water 
from  the  part  of  the  Falls  where  the  workmen  are  operating,  and  for 
this  purpose  I  shall  require  an  international  permit;  also  a  permit 
to  remove  the  loose  stone  now  laying  at  the  bottom  of  the  Falls,  and 
possibly  a  permit  to  lower  the  river  below  the  Falls  by  removing 
some  obstructions  down  the  gorge,  and,  as  the  scenic  beauty  of  the 
Falls  will  be  au^ented  and  the  Falls  preserved  from  disintegra- 
tion, after  finishing  this  work,  I  think  I  should  be  paid  a  speci- 
fied price  for  doing  this  work.  This  is  the  situation  at  present 
at  the  Horseshoe  Falls:  The  water  is  eating  up  into  the  cliff  at  the 
rate  of  between  6  and  6  feet  a  year.  In  a  few  years  we  shall  see  noth- 
mg  of  the  Canadian  Falls  excepting  a  gorge  with  some  fog  at  the 
mouth  of  it.  By  this  plan  the  scenic  beauty  of  the  Falls  will  be  aug- 
mented, the  water  level  in  the  river  will  be  slightly  raised,  the  water 
passing  over  the  Falls  will  be  utilized  for  a  power,  and  the  people 
will  be  receiving  a  benefit  of  a  great  electrical  power;  also  employ- 
ment in  the  construction  and  operating. 

Gentlemeuj  this  is  a  blue  print  which  I  got  down  at  the  engineers' 
office  and  which  I  suppose  is  the  largest  of  the  Niagara  Falls  and  the 
Horseshoe.  Being  a  little  dim  to  look  at  from  a  distance  I  had  a 
tracing  made  which  shows  it  so  that  the  whole  committee  can  see. 
This  I  exhibiting  drawing]  represents  the  Horseshoe.  This  is  the 
1875  line.  The  upper  edge  of  the  black  line  is  where  the  Horseshoe 
is  at  the  present  time.  It  is  gradually  eating  up  into  the  stone  at  the 
rate  of  between  5  and  6  feet  a  year,  and  that  in  a  short  time  is  going 
to  make  a  gorge  up  in  here  and  the  only  thing  we  shall  see  of  Niagara 
Falls  will  be  a  gorge  and  a  little  steam  at  the  mouth  of  it. 
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I  have  means  of  preventing  this.  You  see  this  red  line  [indicating], 
I  propose  to  put  a  granite  wall  in  there  for  the  water  to  flow  over, 
which  can  be  made  perfectly  level  and  distribute  the  water  all  over 
the  surface  of  the  Falls.  Behind  this  wall  I  would  put  a  power  ^ 
house.  For  the  foundation  of  that  power  house  stone  would  be 
dumped  in  until  it  got  up  to  a  level  with  the  water  or  higher.  On 
that  would  be  put  pillars,  on  which  would  be  put  a  roof,  and  over 
that  roof  would  flow  the  water.  This  wall  can  oe  made  to  take  anv 
form  necessary,  and  we  could  have  any  effect  of  waterfall  desired. 
Now  this  water  after  passing  over  the  falls  would  entirely  cover  this 
line  [indicating],  which  would  be  the  front  of  the  fall.  At  the  lower 
part  of  this  power  house  I  have  wheels  which  would  be  operated  by 
the  falling  water  to  generate  electricity,  and  instead  oi  having  a 
famine  of  electricity  we  would  have  a  very  large  amount  of  it  to  use. 

Now,  how  I  am  interested  in  the  matter  is  this:  I  have  a  patent 
for  using  a  deflecting  front  for  a  waterfall;  that  is,  for  putting  a 

Sower  house  behind  a  wall.  To  do  this  it  will  be  necessary  for  me  to 
ivert  the  water  from  the  Horseshoe  and  from  other  parts  of  the 
falls,  and  to  do  that  it  will  be  necessary  to  get  an  international  permit 
for  the  work.  So  I  come  before  vou  people  to  find  out  what  your 
feeling  would  be  in  this  matter.  Of  course,  if  you  are  opposed  to  it 
that  ends  the  matter. 

The  Chairman.  Isn't  that  a  different  proposition  from  the  one  we 
a  re  considering  ? 

Mr.  Eells.  I  do  not  know. 

The  Chairman.  It  has  no  relation  to  it,  Mr.  Eells,  has  it  ? 

Mr.  Eells.  It  has  nothing  to  do  with  that  treaty ;  no,  sir. 

Mr.  Cooper.  How  fast  did  you  say  the  water  was  eating  back  ? 

Mr.  Eells.  Between  5  and  6  feet  a  year,  according  to  measure- 
ments.   You  can  see  it  here  on  the  blue  prints. 

Mr.  Foster.  Do  you  know  how  much  it  would  cost? 

Mr.  Eells.  I  have  not  got  the  details  yet.  I  want  to  say  if  this 
should  be  favorably  received  by  the  committee  it  is  going  to  be  an 
expensive  matter.  Of  course,  I  wish  to  get  the  ideas  that  would  be 
brought  out  before  this  committee  and  I  would  like  to  get  their  idea 
as  to  whether  they  will  look  upon  this  favorably  or  unravorably.  It 
is  going  to  be  an  expensive  matter  to  get  these  details  of  the  cost  and, 
of  course,  I  do  not  wish  to  spend  the  money  myself  unless  this  would 
be  received  favorably.  Of  course,  if  the  gentlemen  here  feel  unfavor- 
able we  will  drop  this  matter  right  where  it  is. 

Mr.  Foster.  It  seems  to  me  we  would  have  to  get  a  new  treaty. 

Mr.  Eells.  I  do*  not  see  what  it  has  to  do  with  the  treaty.  This 
is  unseen  altogether.  This  is  all  behind  the  Falls.  None  of  my  works 
are  in  view. 

Mr.  Foster.  I  mean  with  regard  to  building  that  wall. 

Mr.  Eells.  I  do  not  ask  you  to  spend  the  money.  I  will  supply 
the  money ;  I  or  my  associates. 

Mr.  Harrison.  How  will  you  be  reimbursed  for  your  expendi- 
tures? 

Mr.  Eells.  By  the  electric  power.  It  will  be  something  like 
2,000,000  horsepower.  We  propose  to  use  it  all;  that  is,  when  it  is 
wanted.    It  would  not  affect  the  water  below  the  Falls. 

The  Chairman.  Have  you  made  application  to  the  commission 
m  Canada? 
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Mr.  Eells.  I  have  been  over  to  Canada  and  they  seem  very  enthu- 
siastic. You  see,  they  charge  so  mudti  per  horsepower  for  the  water 
which  is  used,  and  they  see  an  opportunity  of  getting  more  revenue. 

The  Chairman.  They  have  most  of  the  Falls.  Don't  you  think  it 
would  be  a  good  idea  to  get  their  permission  first? 

Mr.  Foster.  I  think  you  will  find  us  just  as  enthusiastic  as  Canada, 
but  I  think,  perhaps,  as  the  chairman  has  suggested,  that  Canada 
should  take  the  lead.  Canada  turned  us  down  on  reciprocity  you 
know. 

The  Chairman.  We  will  hear  Mr.  Watrous,  the  secretary  of  the 
American  Civic  Association. 

STATEKENT  OF  BIGHABD  B.  WATBOUS,  SEGBETABT,  AHEBICAN 

CIVIC  ASSOCIATION,  WASHDrOTON,  D.  C. 

The  Chairman.  Mr.  Watrous,  will  you  give  the  reporter  you  name 
and  whom  you  represent? 

Mr.  Watrous.  Hichard  B.  Watrous,  representing  the  American 
Civic  Association,  of  which  I  am  secretary. 

Mr.  Chairman,  in  takinef  some  time  at  this  late  hour  of  the  day,  I 
want  to  say  that  we  had  hoped  very  much  that  the  president  of  tiie 
association  might  be  here  this  week,  for  he  has  been  before  similar 
hearings  and  discussed  this  subject  and  is  known  as  an  authority  upon 
the  subjects  we  represent,  particularly  on  all  matters  concerning 
Niagara  Falls — Mr.  J.  Horace  McFarland.  At  this  time  I  desire 
to  say  that  he  will  probably  be  here  next  Tuesday,  and  we  shall  need, 
and  I  presume  we  can  have,  additional  time  to  present  the  case  as 
we  see  it. 

The  Chairman.  We  shall  be  glad  to  hear  Mr.  McFarland. 

Mr.  Watrous.  In  my  position,  gentlemen,  I  am  reminded  some- 
what of  a  certain  meeting  where  a  revival  had  been  in  progress  for 
some  time  and  the  minister  had  asked  all  those  who  wanted  to  go  to 
heaven  to  stand.  The  entire  congregation  arose.  He  had  just  pro- 
pounded the  question  whether  there  was  anjrone  who  wanted  to  go 
to  the  other  place  when  a  wayfarer  walked  in,  followed  an  uneven 
course  down  to  the  front  where  he  stood  unsteadily.  The  minister 
said,  "  Are  you  the  only  one  that  wants  to  go  to  hell?  "  He  replied, 
"  Well,  parson,  you  seem  to  be  all  alone,  so  I  am  willing  to  go  with 
you."  I  have  had  a  feeling  in  the  presence  of  this  august  audience 
composed  of  president,  attorneys,  and  engineer  experts  of  the  power 
companies,  that  I  was  almost  alone.  But  I  am  not  alone,  Mr.  Chair- 
man, because  I  have  back  of  me  the  hundreds  of  thousands  and 
millions  of  people  of  this  country  who  believe  that  scenic  glories 
such  as  Niagara  Falls  are  things  that  have  more  than  a  commercial 
asset. 

In  this  connection,  may  I  be  permitted  to  say  just  a  little  about 
the  American  Civic  Association,  which  has  been  somewhat  maligned 
in  one  or  two  cities  represented  here  to-day,  because  it  has  spoken 
plainly  concerning  the  falls.  It  is  composed  of  thousands  of  repre- 
sentative men  ana  women  of  this  country,  including  some  hundreds 
of  affiliated  societies  which  represent  hundreds  of  thousands  of  indi- 
viduals. There  is  numbered  among  the  members  of  this  association 
the  President  of  the  United  States,  who  joined  voluntarily  when  he 
was  Secretary  of  War.    There  are  other  members  in  the  Cabinet. 
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There  are  influential  men  and  women  of  all  the  States.  They  have 
been  heard  from  on  several  former  occasions  when  this  matter  was 
to  be  fought  out.  You,  as  Congressmen,  and  the  gentlemen  in  the 
Senate,  know  that  you  have  heard  from  them  in  letters  and  in  tele- 
grams, and  they  have  come  from  every  section  of  the  country.  The 
association  represents  the  consolidation  of  State  and  interstate  so- 
cieties organized  for  specific  purposes  which  are  mentioned  in  the 
circular  which  I  hold  m  my  hand.  I  am  going  to  read  from  that 
the  objects  of  the  association,  so  that  you  may  know  what  they  are : 

The  cultivation  of  higher  ideals  of  civic  life  and  beauty  in  America,  and  the 
promotion  of  city,  town,  and  neighborhood  improvement,  the  cultivation  and 
development  of  landscape,  and  the  advancement  of  outdoor  art 

I  am  going  to  ask  the  chairman  for  permission  to  hand  that  to  the 
reporter  to  bd  included  in  the  report  of  this  hearing. 

The  circular  referred  to  is  appended,  marked  "A." 

I  am  very  glad  to  be  an  officer  of  that  association.  I  also  want  to 
state  that  I  am  very  glad  to  have  had  some  years  of  contact  with  a 
distinctly  business  organization,  so  that  I  appreciate  the  value  of 
business  organizations — I  mean  aggregations  of  capital — and  the 
important  service  they  render  to  the  country.  I  have  never  been  con- 
sidered as  one  who  is  out  continually  with  a  hammer  against  such 
organizations.  I  desire  to  say — and  I  know  I  speak  the  sentiment 
of  the  president  of  the  organization — that  it  is  not  because  of  ill- 
feeling  toward  the  power  companies  that  we  have  contended  for  the 
preservation  of  the  falls,  but  for  the  larger  devotion  to  the  people 
of  this  country  and  of  the  world  who  appreciate  the  beauty  or  a 
scenic  wonder  such  as  Niagara  Falls.  I  have  felt  this  afternoon  that 
we  have  gotten  away  from  the  thought  of  scenic  beauty.  We  can 
not  forget  that  all  these  hearings  and  the  hearings  before  the  Com- 
mittee on  Rivers  and  Harbors  and  a  large  part  of  the  hearing  which 
resulted  in  the  treaty  are  due  exclusively  to  the  idea  that  rTiagara 
is  a  scenic  wonder  and  ought  to  be  preserved  as  such.  Different 
phases  of  the  question  have  been  presented  at  length  by  attorneys 
and  by  engineers,  but  I  believe  I  am  the  first  one  so  far  to  speak  of 
the  value  of  the  Falls  as  an  asset  to  all  the  people  from  the  standpoint 
of  its  scenic  glory. 

I  do  not  want  to  try  to  discuss  or  enter  into  an  argument  as  to  the 
statement  made  yesterday  concerning  the  vested  rights  of  the  power 
companies.  I  am  reminded,  however,  that  possibly  there  is  a  prior 
right  to  the  falls,  prior  to  those  acquired  by  the  companies  tnere, 
as  possibly  illustrated  by  the  photographs  we  have  submitted  of 

Pictures  made  more  than  100  years  ago — a  right  of  the  people  to  the 
Bauty  of  the  Falls,  a  right  which  existed  and  was  used  long  before 
we  thought  of  using  the  water  as  a  source  of  power. 

The  Chairman.  Have  you  any  official  records  of  the  erosion  of 
the  Falls? 

Mr.  AVatrous.  I  have  not. 

The  Chairman.  Could  you  get  that? 

Mr.  Spencer.  I  can  get  a  statement  of  that  and  give  it  to  you 
when  I  come  to  speak. 

The  Chairman.  We  would  like  to  have  that  go  in  the  record. 

Mr.  Watrous.  Mr.  Spencer,  who  has  just  spoken,  is  a  recognized 
authority  on  the  Falls.  Mv  bible,  however,  is  the  reports,  or  reports 
combined  into  one,  of  the  War  Department,  particularly  of  the  Corps 
of  Enginers. 
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Mx.  FoeiEB.  Would  it  interrupt  you  to  osk  a  question  ri^t  there  t 
I  ^thdnk  I  shouM  underetand  what  you  are  saying  a  good  deal  better 
if  I  knew  what  you  want  to  have  us  to  do.  Apparently  the  two 
Qovienmients  have  adopted  a  policy  with  reference  to  using  a  certaim 
•nQouiit  of  water  there  and  have  entered  into  a  treaty  regarding  it. 
Now,  if  yon  could  tell  us  in  a  word  just  what  vou  want  to  have  na 
dai,  then  1  could  adapt  what  you  have  to  say  to  tnat  statement  and  go 
along  a  little  more  intelligently. 

Mr.  Watrous.  I  can  tell  you,  I  think,  in  a  few  words.  I  am  only 
going  to  impose  upon  you  for  just  a  few  minutes  longer.  I  want 
to  dwell  just  a  moment  on  this  matter  of  recognition  of  scenic  beauty 
as  a  material  usset,  and  I  am  going  to  submit  here,  to  be  filed  ana 
recorded,  a  decision  in  the  circuit  court  of  the  United  States  rendered 
within  the  past  year  or  two  in  Colorado  concerning  a  case  betweem 
The  Cascade  Town  Co.  and  The  Empire  Water  &  Power  Co. 

The  opinion  referred  to  is  appenaed,  marked  "  B." 

Mr.  J^OD.  Mr.  Foster  did  not  desire  to  cut  you  off.  His  idea  was 
for  you  to  state  what  you  proposed  that  we  should  do  with  reference 
to  this  4,400  cubic  feet  of  water  and  importing  any  more  water. 

Mr.  Watrous.  I  ^ould  be  very  glad  to  state  that. 

Mr.  CooPBR*  Perhaps  Mr.  Watrous  has  his  remarks  arranged  and 
desires  to  put  them  in  in  logical  order  to  make  them  as  effective  ns 
possible. 

Mr.  Watrous.  Briefly,  Mr.  Chairman,  we  stand  just  where  we 
have  been  standing  since  we  took  up  the  consideration  of  the  pre55er- 
vation  of  Niagara  Falls.  We  stand  for  the  limitations  as  prescribed 
by  the  Burton  bill,  both  as  to  diversion  on  the  American  side,  namely, 
15,600  cubic  feet  per  second,  and  the  importation  of  power  from 
Canada,  namely,  160,000  horsepower.  Our  stand  is  confirmed  by  the 
latest  reports  which  have  been  issued  from,  the  War  Department, 
eonceming  which  I  shall  have  something  to  say. 

I  am  going  to  ask  that  I  may  return  to  the  introductory  part  of 
my^  remarks  and  say  that  the  American  Civic  Association,  in  this 
striving  for  a  preservation  of  the  falls,  has  had  the  approval  and 
cooperation  not  only  of  individuals  but  of  many  of  the  very  repre- 
sentative business  organizations  of  the  country,  and  I  want  to  submit 
for  record  a  telegram  which  was  sent  on  the  17th  of  last  February 
by  The  Merchant'  Association  of  New  York  urging  in  strong  terms 
that  the  provisions  of  the  Burton  bill  be  extended. 

The  telegram  referred  to  is  appended,  marked  "  C." 

With  regard  to  the  deare  of  the  city  of  Detroit  to  import  cheap 
power,  I  want  to  submit  to  you  a  letter  quoting  letters  that  were  sent 
to  Senator  Burton  and  to  members  of  the  Senate  committee  by  Mr. 
J.  L.  Hudson,  of  that  city,  the  proprietor  of  the  largest  retail  store 
in  the  city,  airector  of  several  banks,  and  a  vice  president  of  the 
board  of  commerce  of  that  city. 

The  letter  referred  to  is  appended,  marked  **  D." 

I  should  also  like  to  submit  a  very  strong  editorial  from  the  Detroit 
Times  of  July  8,  1911,  entitled,  '^  Every  pound  of  povrer  from 
Kiagara  is  a  pound  added  to  the  peopled  load.'' 

T%e  editorial  referred  to  is  appended,  marked  "**  E." 

Sight  here  let  me  say  that  the  power  companies  thenuielvesjcnay  thank 
the  American  Civic  Association  for  having  been  very  zealous  to  siaoure 
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the  reenactment  of  the  terms  of  the  Burton  bill.  For  some  rettson 
or  other  it  seemed  to  have  been  overlooked  that  with  thd  expiration 
of  that  bill  there  would  be  no  license  for  the  use  of  water  or  im- 

r^rtation  of  power.  At  the  time  I  appeared  before  you,  in  June, 
submitted,  as  the  best  evidence  of  that  action,  a  lett^,  written  on 
the  27th  of  June  by  the  Secretary  of  War  to  the  Speaker  of  the 
House  of  Repsentatives,  stating  the  exact  situation  and  telling  what 
would  happen  with  the  expiration  of  the  bill.  I  submit  that  letter 
again. 

The  letter  referred  to  is  appended,  marked  "  F." 

I  believe  that  all  of  us  are  agreea  that  legislative  action  is  necee- 
eary.  I  certainly  am  convinced — because  I  Imow  of  its  efficiency  and 
because  I  have  a  natural  affection  for  the  Army — ^that  the  War  De- 

Eartment  should  be  the  department  to  have  control,  but  there  can 
b  no  difference  of  opinion  as  to  the  necessity  for  such  action*  As  I 
said,  my  Bible,  so  far  as  figures  and  recommendations  concerning  the 
diversions  of  water  are  concerned,  must  be  the  reports  of  the  Board 
of  Army  Engineers.  We  have  had  presented  to  us  in  printed  form 
within  the  past  week  or  two  Senate  Document  No,  105,  which  con- 
tains the  report  of  a  distinguished  Army  engineer,  Maj.  Keller, 
which  was  completed,  I  believe,  in  the  fall  of  1908.  I  at  times  con- 
fess to  a  doubt,  Mr.  Chairman,  that  that  report,  which  undoubtedly 
was  called  for  for  the  express  use  of  the  commission  in  preparing  the 
treaty,  was  ever  brought  to  the  attention  of  that  commission.  For 
some  reason  or  other  its  publication  has  been  delayed  for  more  than 
two  years,  and  we  who  have  been  following  that  question  have  not 
had  the  benefit  of  the  observations  and  conclusions  of  the  Army  en- 
gineers. 

Mr.  Bbowk.  It  is  a  fact  that  the  commission  had  the  use  of  all 
those  things) 

Mr.  Watrous.  They  should  have  had  them,  but  some  of  us  who 
made  a  zealous  hunt  for  this  particular  report  could  not  find  them. 
It  has  been  laid  away  somewhere  for  some  reason  which  I  can  not 
understand. 

Mr.  CooPEB.  Gen.  Bixby  said  that  that  was  diven  by  the  Secretary 
of  War  to  the  President  on  the  19th  of  last  August,  and  published 
on  the  29th  or  the  31st.  At  any  rate,  it  was  handed  by  the  Secretary 
of  War  to  the  President  two  days  before  it  was  published,  and  two 
years  and  seven  months  after  it  was  made. 

Mr.  Watrous.  I  should  say  that^  in  the  letter  of  the  Secretary  of 
War,  it  is  stated  that,  for  executive  purposes,  its  publication  was 
withheld,  and  I  can  understand  that  m  negotiating  a  treaty^  there 
are  things  that  must  be  held  confidential.  I  am  impressed  with  the 
statements  made  by  Uiis  Army  en^neer  and  his  recommendations. 
I  want  to  read  agam,  as  was  read  flie  other  day  by  Mr.  Cooper,  the 
conclusion  of  this  Army  officer's  report,  to  whom  was  assi^ed  specifi- 
cally the  consideration  of  this  question  from  the  standpoint  of  scenic 
beauty.    He  says : 

Accordingly,  I  earnestly  recommend  that  (unless  the  remedial  works  Just 
suggested  be  built)  the  minimum  limits  of  dlTersion  authorized  on  the  Amer- 
ican side,  namely,  15,100  cubic  feet  per  second,  be  reenacted,  and  that  no  greater 
amount  of  energy  be  permitted  to  be  imported  into  the  United  States  from 
Canada  than  16K),000  horsepower. 

Mr.  Flood.  What  is  that  you  are  reading? 
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Mr.  Watrous.  Page  16,  of  Senate  Document  105,  given  to  us  a 
week  afi;o.  Those  are  specific  recommendations  makmg  allowance 
for  a  plan  proposed  by  an  assistant  engineer  who  suggested  a  sub- 
merged dam  at  some  point  in  the  Niagara  River  which  miffht  have 
the  effect  of  spreading  the  water.  That  I  am  not  prepared  to  con- 
sider ;  it  is  one  of  those  problematical  things.  However,  that  report 
is  very  definite  and  yet  notwithstanding  that  fact,  the  treaty  allows 
an  increase  of  4,400  cubic  feet  and  has  not  set  any  limitations  as  to 
the  importation.  Bear  in  mind,  however,  that  the  treaty  says  there 
"  may  be  "  a  diversion  of  20,000  cubic  feet ;  it  is  not  mandatory,  and 
it  is  evidently  left  to  Congress  to  decide  what  it  shall  be.  It  should 
be  borne  in  mind  also  that  as  has  been  shown  in  the  reports  or  state- 
ments made  during  the  past  two  or  three  davs,  that  not  all  of  the 
water  that  might  be  permitted  to  be  used  has  been  used  and  that  the 
damage  to  the  Falls  which  is  mentioned  as  havins  been  done  was 
done  as  the  result  of  takine;  not  15,000  cubic  feet,  out  13,000  cubic 
feet  in  round  numbers.  Therefore  to  extend  the  amount  now  by 
4,400  cubic  feet,  we  think,  would  be  a  very  large  increase. 

Coupled  with  that  is  the  very  important  presentation  as  to  the 
waste  that  goes  on  with  some  of  the  companies,  notably  one  com- 
pany which  is  mentioned  by  name,  where  the  waste  is  reported  as 
83i*per  cent,  to  which  I  had  the  pleasure  of  calling  yo\'.r  attention 
at  your  session  on  Tuesday — a  waste  of  more  than  2,500  cubic  feet, 
wl^ch  if  transferred  to  water  power,  using  the  highest  estimate, 
would  mean  something  like  50,000  horsepower  in  round  numbers. 
That  shows  that  by  a  management  which  utilized  what  was  given 
them  there  would  be  available  a  great  increase  of  horsepower. 

I  had  the  pleasure  yesterday  of  bringing  out  also,  as  I  thought, 
the  fact  that  there  does  not  seem  to  be  any  very  urgent  need  ju^t  now 
for  increased  importation  when  it  Is  recalled  that  out  of  the  160,000 
horsepower  which  might  be  used,  but  110,000  has  b^en  used,  or  pos- 
sibly 115,000.  I  am  using  the  statement  of  Gen.  Ghreene  at  the  hear- 
ing a  year  ago  for  the  110,000.  There  is  also  a  permit  existing  to 
a  company  which  for  some  reason  has  never  used  it,  and  whicn  it 
would  seem  to  me  might  be  transferred  to  some  company  that  would 
use  it,  and  it  would  take  care  of  the  request  of  Detroit  for  25,000 
horsepower  and  still  leave  26,000  horsepower. 

Now,  it  has  been  shown  that  most  of  &e  damaj^e  to  the  Falls  on 
the  Canadian  side  is  due  to  the  fact  that  much  of  the  water  that  is 
drawn  ofF  on  the  American  side  comes  from  the  Canadian  side  of  the 
river.  When  the  Burton  bill  was  originally  drawn  it  was,  of  course, 
realized  that  it  was  impossible  to  say  to  Canada  what  they  could  or 
could  not  divert,  and  we  had  to  resort  to  a  metliod  of  protection  by 
indirection,  and  believing  that  Congress  had  power  to  act,  that  clause 
was  incorporated  in  the  Burton  bm  which  provided  for  the  limita- 
tion of  the  amount  of  power  that  could  be  imported,  namely,  160,000 
horsepower. 

In  the  face  of  the  very  disastrous  po^bilities  to  the  Falls,  which 
we  think  existed  at  that  time  and  which  we  still  think  exists,  as 
shown  by  the  reports  of  the  Army  engineers,  we  insist  that  the  limi- 
tation should  be  kept  up  now  and  under  the  treaty.  The  statement 
has  been  made  that  if  we  do  not  allow  our  people  to  import  up  to  the 
limit  of  the  development  over  there,  there  is  going  to  be  a  very  large 
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Canadian  development.    That  does  not  worry  ns  greatly — and  I 
think  we  are  practical ;  I  certainly  want  to  be  practical. 

There  is  a  principle  at  stake,  and  it  is  a  principle  which  is  coining 
to  be  recognized  more  and  more.  You  gentlemen,  as  members  of  a 
committee  of  Congress,  know  that  Congress  is  not  legislating  for 
Buffalo,  or  for  Niagara,  or  for  Detroit;  you  are  l^;islating  for  the 
Nation.  The  Naticm  believes  that  in  Niagara  Falls  it  has  a  heritage 
which  contributes  to  recreation,  to  pleasure,  and  to  good  heal£. 
The  courts  are  coming  to  rec<^nize.  and  we  believe  will  recognize 
more  and  more  as  the  years  go  oy,  tne  rights  of  the  people  to  those 
things  which  contribute  to  recreati(xi,  and  to  pleasure,  and  to  good 
health.  The  case  which  I  have  cited  is  a  direct  case,  and  under  the 
jurisdiction  of  one  of  the  United  States  courts.  With  this  waste, 
showing  what 'might  be  utilized,  we  are  convinced  that  there  is  no 
practical  need  for  increasing  the  amount  on  the  American  side.  We 
are  particularly  impressed  with  the  idea  that  because  of  the  danger 
to  the  Falls  on  the  Canadian  side,  which  we  all  know  is  greater  than 
on  the  American  side,  we  must  continue,  by  indirecti<m  at  least,  to 
prevent  that  ruin  to  the  Falls  by  keeping  up  the  limitation  on  the 
miportation.  Briefly,  as  Mr.  Foster  requeued,  our  belief  is  now  as 
it  was  last  June  when  we  labored  to  get  the  bill  extended  before  the 
time  might  expire,  and  when  just  by  a  stroke  of  good  fortune  we  were 
able  to  get  it  reenacted  in  the  closing  days  of  Congress — we  believe 
now  more  than  ever  that  the  original  terms  of  the  Burtim  bill  are  the 
CHies  to  be  adhered  to. 

The  Chairkan.  In  that  connection  let  me  ask  if  your  association 
has  ever  af^aled  to  the  Dominion  of  Canada,  or  the  Province  of 
Ontario,  not  to  take  any  more  water  for  power  purposes? 

Mr.  Watrous.  I  know  that  an  appeal  has  been  made,  not  by  mysdf 
directly  but  by  other  officers  of  the  association,  some  vears  ago.  It 
is  reported  thieit  in  a  conversation  between  our  president,  Mr.  Mc- 
Farland,  and  Ambassador  Bryce  that  the  ambassador  said  if  he  oould 
have  his  own  way  he  would  be  srlad  to  have  a  party  in  arousing 
Canadian  reco^ition  to  beautv  in  the  Fails.  XTp  to  the  present  time 
we  have  not  discovered  that  Ontario  has  paid  any  particular  atten- 
tion to  the  scenic  ^ue  of  Niagara,  although  we  are  infomed  that 
one  of  the  leading  newspapers  of  Toivnto  is  an  enthusiastie  defenda* 
of  the  preservation  of  Niagara  from  the  beauty  standpoint. 

The  Chairman.  Do  you  or  do  you  not  believe  that  Canada  under 
the  provisions  of  the  treaty  wUl  use  all  the  water  slie  is  entitled  to 
use? 

^Ir.  Watbous.  I  wish  vou  would  make  that  a  little  more  definite. 
I  do  not  think  they  will  use  it  within  the  next  two  or  three  years. 

The  Chaibmax.  Whenever  they  want  to  use  water? 

Mr.  Watbous.  Eventually  the^  may,  but  I  do  not  believe  that  in- 
side of  two  or  three  years  there  as  going  ta  rise  up  a  lot  of  aew  cities 
that  will  use  power. 

The  CHAIK3IAN.  In  other  words,  you  have  no  dombt  that  Canada 
will  take  advantage  of  the  terms  of  the  treaty  and  use  whenever  she 
wants  to  use  it  the  entire  36,000  cubic  feet  of  water? 

^Ir.  WATRors.  From  the  physical  and  structural  standpoint  I  have 
a  good  deal  of  doubt  of  anv  such  immediate  utilization. 

The  Chairman.  When  tliiey  want  to  use  it,  they  will  use  it? 

Mr.  WATRors.  Possibly. 

Mr.  Flood.  If  they  do' it  will  be  some  time  in  the  future,  won^t  it? 
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Mr.  Watbous.  Yes.  sir ;  I  have  not  allowed  the  Canadian  situation 
to  be  very  much  of  a  Dugaboo  in  m^  own  mind. 

The  Chairman.  You  are  requesting  the  committee  to  stop  the  im- 
portation of  power  from  Canada  to  the  extent  that  it  is  now 
restricted  under  the  terms  of  the  BurtoA  Act,  and  also  to  prevent  this 
additional  4,400  cubic,  feet  of  water  being  utilized  on  this  side  ! 
Mr.  Watrous.  Yes,  sir. 
The  Chairman.  That  is  your  position? 

Mr.  Watrous.  Yes,  sir ;  and  it  is  the  position  I  tajke  ba^ed  on  tl^ 
reports  of  the  Army  engineers. 

The  Chairman.  If  the  people  on  the  American  side  use  the  amount 
of  water  they  are  allowed  under  the  treaty  of  20,000  cubie  fe^l  a 
second,  do  you  believe,  from  your  knowledge  and  investigation,  th^t 
it  will  injure  the  scenic  beauty  of  the  Falls? 

Mr.  Watrous.  I  believe  it  is  based  on  the  reports  of  the  Amy 
eiigineers. 

The  Chairman.  Gen.  Bixby  said  the  other  day  that  it  would  be 
imappreciable. 

Imr.  Watrous.  I  doubt  if  I  could  discover  it  with  the  naked  eye» 
but  the  investigations  and  the  observations  ar&  to  the  effect  tast 
there  has  been  an  appreciable  withdrawal  of  water  from  the  FaUs. 
It  has  been  unfortunate,  in  the  opinion  of  most  of  us,  that  there  has 
been  any. 

Th^  Chairman.  Do  vou  believe  the  erosion  going  on  injures  the 
scenic  beauty  of  the  Falls? 
Mr.  Watrous.  Yes^  sir. 

The  Chairman.  That  it  has  something  to  do  with. it?  We  caa  uot 
change  natural  laws. 

Mr.  Watrous.  We  can  not  really  interfere  with  the  operations-  of 
Mother  Nature. 

The  Chairman.  Quite  true.  The  q^estioa  i$  whether  takinjg.  this 
small,  amount  of  water  injures  the  scenic  effect  of  the  Falls,  or 
whether  the  injury  to  the  Falls  is  not  on  acount  of  geological  action 
and  beyond  our  control  ? 

Mr.  Watbous.  Not  according  to  the  reports  that  are.  made.  The 
water  taken  away  has  had  the  effect  of  reducing  the  amount  going 
over  the  crest  of  the  Falls.  That  is  a  different  proposition  from,  the 
receding  of  .the  brink  of  the  Falls. 

Mr.  Flood.  There  was  a  gentleman  here  just  now  with  a  proposi- 
tion to  stop  that. 
Mr.  Watrous.  I  have  not  read  his  complete  statement. 
The  Chairman.  It  will  be  in  the  record. 

Mr.  Watrous.  I  read  this  letter  of  Mr.  Hudson,  Mr.  Chairman, 
as  the  expression  of  a  business  man  for  whose  ability  I  have  the  fi[reat- 
^t  admiration.  He  writes  to  Senator  Burton  under  date  of  May  6. 
Bear  in  mind,  this  is  Detroit,  where  it  is  alleged  they  are  so  keen 
to  get  cheaper  electricity.  'By  the  way,  seriously  speaking,  have  we 
discovered  that  these  cheap  things  ever  amount  to  anything?  When 
there  is  one  company  that  has  an  established  rate,  does  it  often  hap^ 
fen  that  another  company  comes  in  and  gives  us  anything  cheaper  ? 
:•  Hudson  writes : 

I  am  exceediogly  intereeled  in  Nlaxara  Falls.  For  40  years  I  have  been  In 
tlie  habit  of  going  tbere.  I  bsve  never  seen  anything  that  compares  with  the 
Falls  in  grandeur,  and  I  have  been  utterly  oppoacHl  to  diverting  the  waters 
from  their  natural  course. 
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I  think  we  made  a  mistake  in  giving  tiie  power  companies  any  rights  there 
at  all.  They  now  use  34,000  cubic  feet  per  second  and  want  56,0iM>.  I  feel 
very  earnestly  that  their  request  should  be  denied.  The  enormous  amount 
of  water  that  went  over  the  Falls  before  any  of  it  was  diverted  was  none  too 
much,  and  now  In  many  places  the  decrease  is  noticeable. 

A  pretty  ^ood  statement  from  a  recognized  business  man.  You 
can  not  say  it  is  sentiment.  The  other  day  we  were  alleged  to  be 
suffering  from  neurasthenia.  I  hope  not;  but  the  sentiment  of  the 
people  as  it  has  come  to  us^  as  it  came  to  us  in  1906  when  we  first 
took  m>  this  matter,  and  as  it  has  been  renewed,  caused  us  to  lead  in 
the  effort  to  get  the  Burton  bill  renewed. 

Mr.  Flood.  Is  it  a  fact  that  they  are  using  34,000  feet  ? 

Mr.  Watrous.  He  says  34,000 ;  I  should  think  it  would  be  26,000. 
He  may  have  stretched  that  a  little.  Whatever  they  are  using  it 
has  been  sufficient  to  do  more  or  less  damage  to  the  Falls. 

Mr.  Flood.  Less  than  half  what  they  proposed  to  use? 

Mr.  Watrous  (reading) : 

I  am  forced  to  state  that  existing  diversions  have  already  seriously  inter- 
fered with  and  Injured  the  scenic  grandeur  of  Niagara  Falls  at  the  Horseshoe, 
and  that  this  Injury  and  Interference  will  probably  be  soon  emphasised  by  the 
effects  due  to  the  prevalence  of  lower  stages  on  Lake  Brie  and  the  upper  lakes. 

The  Chaibman.  Who  made  that  report? 

Mr.  Watbous.  The  Chief  of  the  Army  Engineers. 

The  Chairman.  What  is  his  name? 

Mr.  Watrotts.  I  am  not  sure.  I  think  at  that  time  the  Chief 
of  Engineers  was  Gen.  Marshall.  It  was  that  statement  that  led 
us  to  make  such  an  urgent  appeal  for  the  renewal  of  the  terms  of 
the  Burton  bill  a  year  ago,  and  last  June  and  last  August  That  is 
the  statement  of  an  expert.  I  believe  in  the  service  of  escperts.  Un- 
derstand, we  are  carrying  on  a  wide  range  of  good  worK,  we  think. 
We  are  urging  cities  to  do  comprehensive  city  planning;  we  are 
pro^osin^  a  bureau  for  our  national  parks,  and  we  believe  in  the 
service  of  experts.  In  the  handling  or  Niagara  Falls  we  believe  in 
experts,  and  believe  we  have  those  experts  in  our  regular  department 
of  the  Army. 

If  you  want  someone  to  whom  you  could  put  more  detailed  ques- 
tions, I  ask  you  to  await  the  appearance  of  Mr.  McFarland,  who  is 
in  a  position  to  answer  those  more  adequately  than  I  can  nope  to. 
I  know  and  you  know,  gentlemen,  because  you  have  had  expressions 
from  themj  that  the  sentiment  of  the  people  at  large  is  growing  more 
and  more  m  favor  of  recognizing  the  value  of  these  scenic  wonders 
and  particularly  of  Niagara  Falls. 

There  are  other  ways  of  getting  power  that  I  can  cite  you  if  you 
do  not  know  of  them  already.  There  is  the  wonderful  power  de- 
velopment going  on  in  North  Carolina  where  they  are  developing 
power  from  small  mountain  streams  without  working  any  greai 
injury  to  any  number  of  people  from  the  scenic  standpoint.  Do  not 
think  that  we  are  attacking  all  power  propositions.  We  are  not. 
We  have  been  standing  steadfastly  for  the  preservation  of  Niagara 
Falls,  notwithstanding  the  demands  of  these  great  companies  who 
wish  to  make  money  from  them.  Only  recently  we  were  urged  to 
lend  a  hand  to  the  preservation  of  certain  falls  down  in  Gk»orgia. 
It  did  not  seem  to  us  that  it  was  a  national  undertaking  of  sufficient 
importance  to  enlist  our  attention.    We  have  realized  that  Niagara 
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is  the  one  great  thing:  You  do  not  need  to  be  told  by  me  that  the 
people  of  roreign  countries  know  only  of  Niagara  Falls  when  they 
think  of  soenic  wonders  in  the  United  States. 

The  Ckatbman.  Did  your  civic  association  oppose  the  ratification 
of  the  treaty  when  it  was  under  consideration  t 

Mr.  Watrous.  We  were  in  consultation — ^I  was  not ;  it  was  not  my 
good  fortune  to  be  secretary  at  that  time— with  the  Secretaij  of 
State  ajid  with  the  ambassador.    We  were  called  upon  for  our  views, 
and  we  were  given  to  understand  that  the  treaty  would  very  fully 
reoognize  the  demands  of  the  people  for  the  preservation  of  the 
beautiful.    I  am  gcdng  to  tell  you  frankly  that  I  am  not  well  sat- 
isfied with  the  treaty.    I  do  not  think  the  treaty  comes  up  to  the 
demands  at  aU. 
Mr.  Chatbmak.  It  is  the  suprune  law  of  the  land,  is  it  not! 
Mr.  Watbous.  I  believe  that  it  i& 
The  Ghairhan.  We  ought  to  carry  out  the  tmty. 
Mr.  Waxbous.  We  can  do  it    There  is  nothing  mandatory  about 
the  water  that  may  be  taken  from  the  American  side.    It  says  there 
may  be  a  diversicm  of  20,000  cubic  feet  a  second,  and  Congress  eer^ 
jtainly  has  the  power  to  decide  how  mudi  of  that  may  be  used. 

Mr.  Fux>D.  That  is  a  ri^ht  that  is  given  to  American  citizens  which 
we  need  or  need  not  esercise  as  we  choose,  as  we  see  fit. 

The  Chairman.  Y^m  are  firmly  of  the  opinion  that  the  diversion 
of  the  water  is  injuring  the  Falls? 
Mr.  Watrous.  Yea,  sir ;  I  am  firmly  convinced  of  that. 
Mr.  Cooper.  New  York  is  preserving  the  Palisades,  is  it  not  simply 
as  a  matter  of  scenic  beauty  f 
Mr.  Watrous.  Yes,  sir. 

Mr.  CooFKR.  They  were,  blasting  them  down  to  secure -stone  for 
paving  purposes. 

Mr.  Flood.  Do  you  think  the  diversion  of  26,000  feet  of  water  has 
already  injured  the  scenic  beauty  of  the  Falls!  I  understand  that 
at  this  time  they  are  diverting  26.000  cubic  feet  a  second;  16,000 
or  more  on  this  side  and  11,000  on  tne  Canadian  side.  Do  you  think 
that  has  already  injured  the  scenic  beauty  of  the  Falls  1 
Mr.  Watrouib.  I  do;  yes,  sir. 

Mr.  Flood.  Then  to  divert  56.000 

Mr.  Watrous.  Would  be,  I  think,  verv,  very  injurious.  I  think 
there  is  only  one  way  to  stop  it  on  the  Canadian  side.  We  can  not 
tell  them  what  they  can  do,  but  we  can  say  that  there  shall  be  a 
limit  on  the  importation. 

Mr.  Flocm).  They  raised  the  vested  rights  question  six  years  ago, 
did  they? 

Mr.  Watrous.  The  question  as  propounded  by  Mr.  Brown  as  to 
the  vested  rights  of  the  companies  was  very,  very  thoroughly  con- 
sidered, I  am  told,  by  the  waterways  commission  and  the  others 
who  drew  Up  the  Burton  bill,  and  it  has  always  seemed  to  us  that  if 
the  companies,  believing  they  had  such  a  vested  right,  were  so  thor- 
oughly convinced  of  it  thev  ought  to  have  put  it  to  the  test  right 
then  and  there.  They  might  have  saved  themselves  a  great  deal  of 
money — surely  much  peace  of  mind  and  relief  from  the  attacks  on 
them.    Now,  for  their  peace  of  mind,  why  don't  they  put  it  to  the 

test? 

Mr.  Brown.  Those  rights  were  recognized  not  only  by  the  Bur- 
ton law  but  by  the  treaty. 
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Mr.  Waxroub.  It  should  be  borne  in  mind;  Mr.  Chairman,  that 
when  the  Burton  bill  was  drawn  it  was  reco^iized  that  there  were 
existing  power  companies  that,  had  put  up  large  amounts  of  money 
fpr  their  plants,  ana.  it  wa&  for  that  reason  that  we  mentioned  in  the 
Burton  bill  who  was  to  receive*  the  pecmitB.  I  am  going  to  read 
tb  pasaepaph  written  l^  our  preaideni.. 

Mr.  FiaOO».  What  is  the  extent  of  the  life  of  a  power  company? 

Mr.  WiATBoua.  It  ia  a  perpetual  charter,  as  far  as  the  companies 
am<  oo]iQe0ied«    The  life  of.  the  treaty  was  to  be  five  years. 

Miw  Scomuji.  The  laiw  of  the  State  of  New  York  providee  for 
amrporate  oHiatence  by  rilowii^  oertain  certificates  whether  yon 
we  chartered  by  act  of  the  legidature  or  incorporated  under  Statcr 
law. 

Mr.  WAizROUSi  I  am  not  pnpared^  Mr.  Chairman,  to*  speak  very 
definitely  of  the  New  York  phase*  el  this  propositionv  It  does 
occur  to  me,  though^  that  as  Detween  the  States  af&d  the  Nation 
mm  have  the*  old*f  aihioned  idea  that  when  the  Federal  Government 
101  hack  q£  a  proposition  it  is  back  of  it  a-  little  stronger  then  when 
]4ii  18  haiclnd)  by>  m  State:  I  presume  now  that  I  am  getting  off  onte 
question'  et  lam  that  I  have  not  a  right  to  talk  on.  You  know. 
kDW'  QUIT'  Stete  pcdieies  change.  They  are  likely  to  be  changed  very 
often.    I  do  n6b  see  any  particular  reason  why  Confess  should 

Siv«  up  that  jurisdiction.    You  would  have  the  question  of  juris- 
iction  always  before  you. 

Mr.  Bbowh^  Mbr.  WatrouS)  on  what  do  you  base  this  right  of 
VMeral  contrel  tojmitect  scenic  beauty? 

Mr.  Wathous.  They  have  got  the  right  up  there;  it  is  a  navi- 
gable stream,  and  it  is  a  boundary  line. 

Let  nw  read  tiiiis  extract  from  the  decision  which  is  cited  in  that 
Colorado  case : 

We*  soy  tliat  tbe  creation  of  a  summer  resort  Is  a  beneficial  use.  Is  It 
nm  benallt  ta  tbe  public  to  Bp€Dd'  money  ln>  maklns'  Br  beautlfal  place  in.  nature 
Tlalblerand  eajeyable?  Is  It  not  la  line  with  public  health,  rest,  and  recrea- 
tion? If  a  person  takes  a  stream  and,  after  putting  In  wa totalis,  iK>ndB, 
bridges,  walls,  shrubbery,  and  blue-grass  sod,  works  it  into  a  beautiful  home, 
that  is  a  beneflcfal  use.  It  is  a  benefit  to  the  weary,  ailing,  and  feeble 
that  they  can  have  the  wild  beauties  of  nature  placed  at'  their  convenient 
disposal.  Is  a  piece  of  canvas  valaable  only  ft>r  a  teat  fly,  b^  worthless  as 
a.  painting?  Is  a  block  of  stone  benefldaUy  used  when  put  into  the  walls  of 
a  dnm  and-  not  beneficially  used  when  carved  into  a  piece  of  statuary?  la 
the  test  dollars,  or  has  beauty  of  scenery,  rest,  recreation,  health,  enjoyment 
aoraething*  to  do  with  it?  Is  there-  no  beneficial  use  except  that  which  is 
purely  commercial? 

It  would  seem  that  parks  and  playgrounda  and  blu^  grass  are  benefits  and 
their  uses  beneficial  although  there  is  no  profit  derived  from  them;  if.  not, 
then  the  contention  of  the  defendant  corporation  must  be  maintained  that 
nothing  but  money-making  schemes  are  beneficial.  The  world  delights  in . 
aaenic  beauty,  but  must  scenic  beauty  disappear  because  it  has  no  appraised 
cash  value?  If  this  defendant  corporation  takes  the  water  out  of  Gasoade 
Canyon,  it  can  take  the  water  out  of  the  Seven  Falls  and  Cheyenne  Canyon, 
and  Glen  Eyrie,  and  the  beautiful  parks,  and  homes  and  summer  resorts  of 
the  State.  We  feel  compelled  to  say  that  there  are  beneficial  uses  of  the  fliU 
of  water  than  tbe  mere  prodnction  of  commodities  in  oompetition  with-  (AAen 
new  existing.  When  the  detaidaot  company  says  the  complalnauts  are  put- 
Ung  the  faU  of  the  water  to  no  beneficial  use,  it  means  that  tbe  complaluants 
are  not  ruining  the  beautiful  scenery  for  cash. 

Mr.  Brown.  Did  you  bear  in  mind  when  you  cited  the  Colorado 
decision  that  in  Colorado  there  is  no  law  of  riparian  rights  ?     There 
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are  no  riparian  ri^ts  in  Colorado ;  but  there  is  in  New  York  and 
^very  State  east  of  the  MissiflBippi. 

JMlt.  Watbous.  Thcee  are  matters  which  the  States  reg^ate  for 
themadvea 

Mr.  Brown.  Yon  are  right.  Bach  State  rebates  icr  itseif ,  and 
that  is  wh J  in  Colorado  ttore  is  no  riparian^rights  law  and  in  New 
York  there  is. 

Mr.  WATEaouSk  G^orado  changed  the  situation  at  one  time-^ 

Mr*  Bbowv.  Colorado  did  not  change  it.  The  law  of  appropria- 
tioB  grew  up  from  the  custom  which  prevatied  upon  the  lanck  before 
ever  the  State  was  organized.  That  custon  erolved  into  a  law,  and 
tbat  local  law  was  against  riparian  rights  and  in  favor  of  appropria- 
tion,  and  as  sudi  local  law  is  recognized  by  the  Federal  courts.  This 
eafie  you.  cite  is  purel;^  one  as  to  rights  by  prior  appropriation.  It  has 
nothing  to  do  with  riparian  rights. 

(Thereupon  at  5.30  o'clock  p.  m.  the  committee  adjourned  until  to- 
morrow at  2  o'clock  p.  m.) 

Com  KiTTHB  ON  FoamoK  Ajtaxbs^ 

House  of  BmBSEXTATiviBS, 

January  «?,  1912. 

The  committee  met  at  2  o'clock  p.  m.    Hon.  William  Sulzer  (chair- 
man) presiding. 
The  Chaihmai^.  The  committee  will  be  in  order. 

8IATZMENT  OF  X£.  T.  WIHTHBOP  8PEKCEB  IN  THE  HATTITE  07 

THE  PRESEBYATION  OF  NIAOABA  FATJJt. 

The  Chaibmai?.  Mr.  Spencer  desires  to  be  he'ard.  You  may  pro- 
ceed, Mr.  Spencer. 

Mr.  Spencer.  I  represent  those  people  who  are  anxious  to  know 
the  facts  and  their  direct  measurements  in  favor  of  tlie  preservation 
of  Niagara  Falls.  I  speak  from  personal  observation  on  account  of 
having  made  the  investigations  myself.  In  order  to  save  time,  I 
would  ask  permission  of  the  chairman  to  read  this  paper,  and  as 
there  are  a  number  of  figures  in  this  it  will  be  less  difficult  for  the 
reporter  if  I  hand  a  copy  to  the  chairman,  together  with  several 
photographs  which  aave  oeen  taken  of  the  Falls. 

The  rate  of  the  recession  of  the  Falls,  obtained  from  measurements 
made  by  Prof.  James  Hall  in  1842,  and  my  own  in  1905,  was  foimd  to 
aTerage  4.2  feet  per  annum  for  the  whole  width  of  the  gorge.  Mine 
was  the  fifth  survey.  While  this  figure  is  the  mean  rate,  there  are 
years  of  no  appreciable  retreat,  during  which  the  soft  underlying 
rocks  are  being  eaten  away :  subsequently  the  hard  upper  rocks  coP 
lapse.  In  1678  Hennepin  snowed  a  cross  fall  the  position  of  which 
we  have  been  able  to  locate.  Thus  we  know  the  approximate  rate  for 
227  years  at  an  average  of  4  feet  per  annum. 

I  succeeded  in  making  soundings  under  the  Falls  themselves.  The 
depth  to  the  fallen  blocte  is  72  feet.  Here  the  lower  beds  are  all 
soxt.  The  rapids  above  the  Falls  descend  55  feet.  On  account  of  the 
thickening  oi  the  upper  hard  rocks  and  the  downward  slope  of  the 
lower  rocks  the  rate  of  recession  is  diminishing  to  an  average  of  2^ 
feet  per  year. 
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You  have  been  told  by  many  gentlemen  that  the  diversion  has 
produced  no  effect  upon  the  Falls.  I  have  no  doubt  that  £hey  have 
been  honest  in  their  belief,  particularly  as  temporary  conditions 
favored  such.  A  man  usually  does  not  see  himself  growing  old 
until  suddenly  awakened  to  the  fact,  but  these  ffentlemen  offer  no 
grounds  for  their  beliefs,  nor  were  they  likely  to  oe  in  a  position  to 
give  reliable  opinions. 

The  reason  for  these  statements  is  based  upon  the  fact  that  be- 
tween 1903  and  1910  hi^h  water  prevailed,  thus  more  or  less  obscur- 
ing the  effect  of  diversion.  Thus  during  the  five  years,  1906-1910, 
there  was  a  discharge  of  more  than  200,000  gross  horsepower  per 
second  than  during  the  15  preceding  years.  The  mean  stage  of  water 
during  1911  was  low  and  the  discharge  fell  to  more  than  264.000 
gross  horsepower  below  the  average  between  1891  and  1906,  or  it  we 
take  the  average  of  the  month  of  January,  1911,  the  diminution  was 
more  than  500,000  gross  horsepower.  Every  foot  of  water  from 
above  the  upper  rapids  represents  24  gross  horsepower.  It  is  a  ques- 
tion, then,  now  much  of  this  can  be  used  or  wasted. 

Another  fundamental  point  has  not  been  shown  to  you.  Accord- 
ing to  the  Bruckner  law,  the  cycle  of  wet  and  dry  years  is  about  36 
years.  Niagara  appears  to  have  two  subcycles.  A  period  of  low 
water  ended  in  1835 ;  high  water  prevailed  until  1846 ;  low  water 
imtil  1856 ;  high  water  until  1864 ;  low  water  until  1876 ;  high  water 
until  1887;  low  water  until  1902,  inclusive;  since  then  hi^h  water 
until  1911.  During  these  periods  there  has  been  an  occasional  ab- 
normal year.  Nineteen  hundred  and  eleven  may  have  been  such, 
perhaps  due  to  excessive  evaporation,  as  prevailing  low  water  does 
not  seem  to  be  due  for  some  two  years  more.  But  1911  may  be  the 
beginning  of  a  low-water  period;  then  the  fallacy  of  the  claim  of 
no  effect  upon  the  Falls  will  be  seen.  The  mean  discharge  of  the 
river  from  1906  to  1910  was  211,000  feet  per  second;  the  mean  dis- 
charge for  the  15  preceding  years  was  204,000  feet  per  second,  and 
for  weeks  together  it  may  fall  as  low  as  160,000  feet  per  second. 

The  Horseshoe  Falls  was  formerly  2,900  feet  in  length.  On  ac- 
count of  the  lowering  of  the  water,  the  Canadians  have  cut  off  415 
feet  from  that  end  by  the  construction  of  the  retaining  wall.  The 
Chief  of  Engineers  told  you  that  for  the  lowering  by  4  inches  on  the 
New  York  side  the  equivalent  amount  on  the  Canadian  side  is  9 
inches,  but  many  people  have  forgotten  this. 

With  the  full  use  of  the  water,  as  under  the  treaty,  the  level  will 
be  lowered  on  the  Goat  Island  side  by  more  than  10  inches,  and  on  the 
Canadian  23  inches.  This  includes  the  diversion  by  tne  Chicago 
Canal.  The  depth  of  water  for  800  feet  adjacent  to  Goat  Island,  ex- 
cepting fissures,  varies  from  less  than  6  inches  to  a  foot  at  the  mean 
stage  of  the  15  years  mentioned.  I  have  often  seen  it  so  low  that 
you  could  walk  out  on  the  New  York  side  with  perfect  safety.  With 
such  diversion,  as  is  in  sight,  the  International  Boimdary  Line 
would  be  out  of  water  and  the  remaining  portion  of  the  Horseshoe 
Falls  would  be  entirely  within  the  Canadian  domain.  Plate  28  of 
the  Engineer's  Report  shows  you  how  low  the  water  is.  For  three  or 
four  months  during  1911  the  water  was  as  low,  or  lower  than  shown 
in  this  plate. 

This  picture  [showing  first  picture]  was  taken  in  1900.  Where 
these  Falls  in  the  picture  formerly  existed  it  is  now  simply  black 
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rock.  Plate  II  of  the  Engineer's  Beport  [showing  photograph]  will 
show  you  this.  As  I  stated  before,  on  several  occasions  I  could  with 
perfect  safety  walk  out  along  here  [indicating]  on  the  west  of  the 
Falls. 

Mic;  CuNs.  How  deep  is  the  water  that  flows  orer  the  Falls  at 
that  point  now? 

Mr.  Spengbh.  It  varies  from  a  foot  to  6  inches  and  the  maxi- 
mum depth  of  the  water  at  the  crest  of  the  upper  rapids  is  not  over 
9  feet  at  any  one  point,  and  the  major  portion  of  that  would  be 
less  than  7  feet,  and  where  the  Falls  are  deepest,  I  mean  on  the  crest 
of  the  line,  which  is  the  Canadian  side,  I  do  not  think  any  part  is 
over  8  or  9  feet.  As  I  say  on  the  crest  of  the  rapids  above  the  Falls 
the  water  does  not  reach  9  feet  at  any  one  point.  On  the  American 
Falls  the  mean  depth  is  only  about  3  feet  at  the  upper  rapids.  At 
the  crest  of  the  Falls  it  is  much  less. 

Mr.  CuNX.  Well,  now,  will  that  be  seriously  affected  if  they  take 
all  the  water  that  is  supposed  to  be  taken  unaer  the  treaty,  in  your 
opinion  ? 

Mr.  Spencer.  It  will,  «s  will  be  shown  in  this  paper. 
The  question  before  you  is  how  much  the  diversion  of  4,400  cubic 
feet  per  second  will  affect  the  Falls.  Again  if  you  will  look  at  plate 
23  ox  the  Engineer's  Report,  and  compare  figures  1  and  2,  you  wUl 
see  the  difference  between  the  effect  of  200,000  and  196,000  :^t,  that 
IS  the  withdrawal  of  4,000  feet.  During  three  months  of  last 
winter  not  merely  was  the  dischar^  reduced  by  this  4.000  feet  but 
to  double  this  amount.  Now,  this  is  a  question*^  that  effects  800  feet 
on  the  New  York  side  of  the  great  cataract.  The  American  Falls 
is  not  effected  to  such  a  great  decree,  but  half  of  those  Falls  next 
to  Goat  Island  have  only  a  few  Inches  of  water  and  I  have  been 
over  more  than  half  of  the  Falls  when  partially  drained. 

I  will  say  here  that  after  four  montlis,  three  of  these  continuous 
months,  in  the  winter  and  that  is  November,  the  condition  was  even 
worse  than  is  shown  here,  that  is  not  for  one  day  but  the  mean  for 
those  months.  If  you  will  aeain  look  at  this  portion  of  the  Engi- 
neer's Beport  it  throws  muw  light  upon  the  subject  [exhibiting 
photograph  of , the  Falls].  This  photograph  was  taken  when  there 
was  a  dischar^  of  196,000  feet  per  second  [exhibiting  another 
photograph].  This  photograph  was  taken  when  there  was  a  dis- 
charge of  200,000  cubic  feet  per  second.  The  difference  is  4,000 
cubic  feet  per  second.  Now,  during  1911  there  was  196,000  feet,  I 
mean  for  the  whole  year,  remember,  the  discharge  was  equal  only 
to  192,000  feet  per  second.  Consequently  the  difference  is  twice 
what  this  figure  is  up  here,  that  is  to  say — ^I  will  repeat — ^the  mean 
height  of  the  water  m  1906  was  4,000  feet  below  what  this  picture 
shows  [indicating].  This  picture  [indicating]  shows  4,000  feet 
below  what  this  picture  shows  [indicating]. 

Now,  the  American  Falls  is  not  affected  to  the  same  extent  as  this 
New  York  end  of  the  Horseshoe,  but  the  southern  half;  that  is,  the 
half  next  to  Goat  Island,  is  only  6  feet  10  inches  deep,  so  that  the 
southern  end  of  the  American  Falls  is  only  a  little  better  off  than — 
this  portion  of  the  Horseshoe  is  better  off  because  the  water  is  com- 
ing more  from  the  Horseshoe  than  it  is  from  the  American  channel. 
Now,  with  regard  to  the  subject  of  the  lower  rapids. 
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The  subject  of  the  lower  npkU  haa  been  mentioned.  One  of  them 
has  a  height  of  51  feet  They  are  part  of  the  falls  of  Niaj^ra 
and  are  visited  by  just  as  many  people.  In  magnificeooe  nmther 
these  nor  the  rapids  above  the  Falls  are  inferior  to  the  falling  sheet 
of  water.  You  can  not  cut  off  an  arm  and  a  lee  of  a  man  ana  leave 
faim  intact  But  here  is  another  point,  if  you  cuvert  the  water  from 
the  pool  below  the  Falls  you  lower  its  level,  which  increases  the  rate 
of  recession  of  the  main  Falls  themselves.  The  <iue6tion  of  the  inter- 
national  relationship  of  this  water  I  shall  not  discuss. 

The  mean  level  of  Lake  Erie  during  the  whole  of  1911  was  7^ 
inches  below  the  level  of  ihe  preceding  20  years.  A  part  of  this  at 
least  was  due  to  the  diversion  of  the  waters.  Three  of  the  companiee 
take  their  water  from  the  basin  above  the  rapids,  and  in  d*uig  so 
increase  the  size  of  the  outlets  of  this  b^sin.  For  the  large  uipa 
each  inch  of  cargo,  I  am  told,  represents  $100  in  freight 

Gentlemen,  I  am  not  hostile  to  the  power  companies  asking  for 
more  water.  Let  me  say  that  had  it  not  been  for  the  persistent  re» 
fusal  of  the  Ontario  government  I  believe  that  the  quantity  allowed 
on  that  side,  under  the  treaty  would  have  been  cnreatly  curtailed, 
and  as  you  know  two  of  the  power  companies  there  oelong  to  Amen- 
cans^  who  through  the  Ontario  government  have  obtained  greatsr 
privileges  than  Uiose  located  in  r^ew  York.  While  not  hostile  to 
these  companies  nor  to  the  Buffalo  Drainage  GanaL  which  eouM 
obtain  nearly  36  gross  horsepower  per  foot,  yet  I  tnink  that  the 
people  have  a  right  to  a  presentation  of  their  side  ol  the  aueation, 
and  I  have  offered  you  facts  which  you  majr  take  in  consiaeffation 
with  the  subject.  If  I  may  be  allowed  to  cite  a  British  anecdote. 
The  Earl  of  Kimberley  was  secretary  for  the  colonies.  He  took  the 
draft  of  the  treaty,  after  the  first  Boer  War,  to  Queen  Victoria.  She 
said,  '^  May  I  ask  you  to  reconsider,  for  this  will  be  a  fatal  mistake." 
He  returned;  again  she  pleaded  for  anoth^*  reconsideration.  He  re- 
plied, "  It  is  settled.  It  is  the  wiU  of  the  people."  She  reprlied, 
*^  Then  I  shall  sign.  But  you  will  live  to  see  the  day  when  Britain 
will  regret  it."  ^  Kimberley  said,  "  We  have  learned  to  regret  it  Her 
Majesty  was  right/' 

Now,  gentlemen,  let  me  say  that  under  the  full  diversion  of  water 
as  granted  by  the  treaty,  the  main  cataract  will  have  been  been 
reduced  to  one-half  of  its  breadth,  as  also  one-half  of  the  American 
Falls.  The  treaty  permits  a.  diversion  of  28  per  cent  for  mean  dis- 
charge, or  33  per  cent,  including  the  Chicago  canal.  This  rises  to 
40  per  cent  during  months  of  low  water.  The  extreme  disturbance 
on  account  of  wind  lasts  for  only  a  few  hours  or  a  dav  and  may  be 
rejected  from  consideration.  However,  for  a  week  in  February, 
1909,  during  low  water  the  flow  of  the  water  was  suspended  feem 
the  American  Falls  and  800  feet  of  the  main  cataract,  next  to  Goat 
Island,  a  forerunner  of  future  conditions.  Gentlemen,  it  is  for  jrou 
to  consider  the  facts  as  related  to  the  whole  people  on  the  one 
hand,  and  on  the  other  whether  it  is  the  advantage  to  turn  Niagara 
into  alluminum  carbide,  ^c,  for  the  other  general  manufacturing 
uses  do  not  consume  an  inordinate  demand  for  power.  The  Allumi- 
num Co.,  according  to  the  report,  was  for  years  working  on  a  capital 
of  $3,200,000.  Two  or  three  years  ago  they  were  able  to  pay  a 
stock  bonus  of  500  per  cent,  thus  bringiiig  the  capital  up  to  $16,- 
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000,000.    It  does  not  «]ipear  that  the  AmericBn  people  reoeived  any 
lK»Mi6'for  their  water. 

Mr.  Kendall.  How  is  that  last  statement  true? 

Mr.  SFEKCSst.  tUnder  the  treaty. 

Mr.  Kkndauu  1  heard  that,  but  what  did  you  say  about  40  per 
cent? 

Mr.  SnsNCiat.  When  the  water  is  at  a  low  stage,  I  mean. 

Mr.  Sjbndall.  The  full  discharge  of  the  Falls  will  be  40  per  c«[itl 

Mr.  Sfenoeil  At  the  low-  stage  of  the  water,  lasting  for  a  month 
or  more,  and  as  any  variation  as  to  that  lasts  only  for  a  few  hours 
it  is  not  worth  considering  one  way  or  the  otner.  It  might  be 
enough  to  stop  the  works  for  a  few  hours. 

I  caan  show  you  a  photograph  of  this  which  you  can  pass  around 
showing  the  stability  of  the  now  [passing  photographs  around  tiie 
eommittee  room]. 

Mr.  Kendall.  But  that  is  a  photograph  illustrating  the  situation 
there  during  that  week  in  February,  is  it? 

Mr.  Spencer.  Yes;  that  is  prophetic  of  what  is  going  to  happen 
with  a  full  outturn  of  the  power. 

Mr.  Kendall.  Well,  it  is  descriptive  of  what  has  happened  under 
those  conditions. 

Mr.  Spencer.  It  has  happened  under  those  conditions.  It  has 
been  diminished  on  two  other  occasions,  but  never  a  stoppage  of  the 
water  on  the  American  Falls  occurred  until  February.  Subsequent 
to  that,  the  year  after,  the  American  Falls  were  broken  up  into  four 
parts,  but  1  did  not  get  photogra^s  of  that.  These  photographs 
were  my  own.  That  is  a  determination  of  the  water  on  our  New  York 
side  of  the  Horseshoe  [illustrating].  This  also  shows  the  retaining 
wall  by  which  415  feet  are  permanently  diverted. 

Mr.  Cooper.  Do  you  mean  that  400  feet  out  from  the  Canadian 
side  there  was  a  wall  erected  which  prevents  the  water  from  flowing? 

Mr.  Spenchr.  Absolutely,  for  415  feet,  and  the  wall  is  shown  in 
that  picture.  Now,  I  willnot  presume  to  suffgest  anything.  I  sim- 
pty  brought  thase  facts  to  you  for  your  consideration. 

"Mr.  Foster.  Will  it  interrupt  you  if  I  ask  you  the  purpose  of  this 
retaining  wall  ? 

Mr.  Spencer.  I  will  state,  as  you  were  told  by  the  Chief  of  Engi- 
neers, that  the  greatest  effect  was  on  the  Canadian  side;  where  it  is 
0  inches  on  the  Goat  Island  side  it  is  9  inches  on  the  Canadian 
side.  When  the  first  power  plants  were  established  they  drew  the 
greatest  portion  of  their  water  not  from  the  New  York  channel — that 
IS,  the  Horseshoe  channel— but  drew  the  ^eater  part  of  the  Cana- 
dian channel,  the  result  was  the  water  flowing  back,  and  before  they 
began  their  work,  about  1901 — ^I  can  not  give  you  the  exact  date — 
they  built  this  retaining  wall  and  filled  in  with  earth  behind  it,  and 
it  nms  alonff  415  feet  at  the  end  of  the  Falls,  so  no  matter  what  the 
condition  of  the  rainfall  is  that  has  been  destroyed  to  that  extent 

Mr.  Foster.  By  the  Canadian  Government? 

Mr.  Spencer.  If  you  draw  me  into  the  question  of  the  Canadian 
Government— it  was  done  for  a  simple  purpose.  Prior  to  that  the 
water  was  usually  drawn  off  from- the  Canadian  side.  This  wail 
was  bfrilt'to  block  the  water,  and  to  send  it  back  to*  the  power  house. 

Mr.  Bhoivn.  That  was  done  as  a  part  of  the  paric  system-i-ta 
enable  spectators  on  the  Canadian  side  a  better  view  of  the  Falls? 
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Mr.  Sfbnceb.  Not  at  all.  I  was  at  Niagara  Falls  practically  all 
the  time  this  was  being  constructed,  and  when  it  was  thrown  open. 
Now  to  come  to  the  question 

Mr.  Kendall.  Before  you  leave  that  question — ^the  effect  of  estab- 
lishing that  retaining  wall  was  to  destroy  416  feet  of  the  Falls, 
was  it  ? 

Mr.  Sfenceb.  Four  hundred  and  fifteen  feet  of  the  main  Horseshoe 
Falls  on  the  Canadian  end  of  the  Horseshoe. 

Mr.  Kendall.  But  there  had  been  a  flow  of  415  feet  of  water  over 
that  until  that  timel 

Mr.  Spencer.  Yes;  prior  to  that  time.  It  took  about  one  and  a 
half  years  before  it  was  completed. 

Mr.  Kendall.  That  was  diversion  of  the  water  that  had  previously 
gpne  over  that  wall  toward  the  center  of  the  wall  ? 

Mr.  Spencer.  Yes ;  high  water  has  been  lowered  by  the  diversion 
of  that  water,  and  it  got  to  be  very  shoaly. 

Now,  it  is  a  question  whether  it  is  pleasing  to  destroy  the  Falls 
or  to  exploit  the  carbide  works  and  those  other  great  consumers 
of  power,  the  aluminum  company ;  and  I  will  mention  here,  perhaps 
some  you  do  not  know,  according  to  their  report  they  have  been 
working  with  a  capital  of  only  $200,000,  but  three  years  ago  they 
were  able  to  pay  a  stock  bonus  of  500  per  cent,  but  the  Ammcan 
people  did  not  get  any  part  of  that  bonus. 

Tne  Canadians  now  charge  rental  for  that  water;  the  American 
people  receive  none,  nor  do  Uiey  receive  duty.  In  an  edit(Hrial  of  the 
organ  of  the  Ontario  government,  January  18,  it  was  stated  that 
early  in  1911  the  margin  of  possible  exports  has  a  long  way  to  go 
before  being  exhausted,  and  that  the  removal  of  restrictions  would 
seem  to  be  somewhat  superfluous.  It  is  stated  that  the  consumption 
in  Ontario  is  comparatively  limited,  and  that  the  Canadian  Govern- 
ment can  impose  an  export  duty. 

Mr.  £[£NDALL.  Now,  that  means,  I  take  it,  that  there  is  plenty  of 
water  there  that  may  be  exnorted  if  it  is  not  utilized  there. 

Mr.  Spencer.  There  is  plenty  of  water  available  under  the  present 
agreement,  and  it  would  be  superfluous  to  give  permission  to  pass 
any  more.  I  should  have  brought  that  clipping  I  received  <mly  a 
few  minutes  before  I  came  here,  But  I  forgot  to  bring  it  down.  Now, 
of  course,  the  Canadian  Oovernment  has  the  power  to  apply  an 
export  duty,  as  the  statement  mentions. 

Mr.  Brown.  May  I  ask  you  tiiis  question:  The  Canadian  power 
companies  have  to  reserve  one-half  of  their  power  for  sale  on  the 
Canadian  Government? 
'  Mr.  Sfencer.  Yes. 

Mr.  Brown.  And  they  can  only  export  the  other  half  of  each  com- 
pany, not  to  the  aggregate  sums  of  all  the  companies,  so  that  if  the 
Canadian  Power  Co.  is  given  the  privilege  to  export  one-half  of  its 
power  and  the  Ontario  Co.  one-half  of  its  power  then  there  could  be 
no  export  unless  there  was  some  other  company  ready  to  develop  two 
for  everv  one  that  was  exported. 

Mr.  OFBNCER.  These  two  companies  could  increase  their  power  of 
production,  and  by  that  means  wey  could  export  more. 

I  wish  to  say  one  word  in  regard  to  the  work  of  the  International 
water-making  machine.  I  have  had  something  to  do  with  that.  It 
was  originated  by  the  late  Andrew  H.  Green,  of  New  York.    That 
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was  for  the  special  purpose  of  saving  the  Falls  from  spoliation.  I 
had  the  honor  on  several  occasions  to  assist  the  late  Secretair  Hay 
and  also  the  late  Senator  Piatt,  so  that  I  am  thoroughly  informed 
with  regard  to  the  methods  of  that  International  water*making 
machine. 

Gentlemen,  I  thank  you  for  your  attention. 

Mr.  EJBKDALL.  Do  you  represent  some  civic  association  ? 

Mr.  Sfengbb.  I  am  a  member  of  a  civic  association.  If  you  wish 
to  know  how  I  got  in  connection  with  this  I  will  give  it  to  you  in  a 
few  minutes. 

Atr.  Kukdall.  The  only  purpose  I  had  was  to  ascertain  the  reason 
for  your  being  here  this  arternoon,  which  is  a  very  proper  one  alto- 
gether. 

Mr.  Spekceb.  The  reason  is  this :  I  began  as  a  youn^  man  to  study 
the  situation  at  Niagara  Falls ;  later  I  began  to  publish  for  the  Ni- 
agara Falls  Park  Commission.  I  published  a  lengthy  report.  I 
b^an  in  1902,  or  about  that,  my  association  with  Mr.  Greene,  and  on 
account  of  this  previous  association  and  the  fact  that  I  was  connected 
with  the  work  and  other  matters  relating  to  Niagara  Falls  it  was 
thought  but  ri^ht  that  I  should  have  an  opportunity  to  carry  on 
scientific  investigations.  Although  an  American  citizen,  I  was  asked 
bv  the  geological  survey  of  Canada  to  make  a  full  report  upon  the 
Falls.  I  dicT not  have  the  facilities  that  the  engineers  had  m  some 
directions.  I  had  more  facilities  in  some  other  directions.  The 
result  of  that  was  I  published  a  work  of  500  pages  on  the  scientific 
history  of  the  Falls,  a  part  of  which  is  included  in  the  statistics  which 
I  have  been  giving  you.  I  have  kept  up  with  the  information  which 
has  been  supplied  by  the  engineers  department,  until  the  present 
time,  consequently  I  am  familiar — ^there  may  be  some  detaib  I  do 
not  know — ^but  I  am  familiar  with  almost  everything  of  a  scientific 
nature  concerning  the  Falls  of  Niagara. 

Mr.  Kendall.  I  am  glad  you  mc^le  this  subsequent  statement.  I 
think  it  is  valuable. 

The  Chaoiman.  Mr.  Spencer,  will  you  put  into  the  record  your 
statement  with  regard  to  the  recession  of  the  Falls  by  reason  oi  the 
erosion! 

Mr.  SPE19CER.  I  shall  be  very  glad  to  do  so,  and  I  therefore  hand 
vou  a  copy  of  my  paper  on  that  subject,  which,  together  with  what  I 
have  previously  stated,  covers  the  whole  question. 

IBnlletin  of  the  Geological  Society  of  America.     Vol.  21,  p.  447-448,  pi.  32-34.  Aus.  10. 
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INTBBBUPTION   IN  THE  FLOW  OF  THE  FALLS  OF  NiAGABA  IN   FeBBUABT,  1909. 

(By  J.  W.  Spbnceb.    Read  before  the  society  Dec.  29,  1909.) 

Pbevious  Fluctuatiows. 

Since  the  year  1890,  the  mean  level  of  Lake  Erie  has  fallen  about  1  foot  ^ 
and  the  basin  above  Goat  Island  about  a  foot  and  a  half.  From  that  year 
ontll  the  end  of  1905,  the  mean  annual  fluctuations  varied  scarcely  more  tbau 
1  foot,  while  in  one  case  the  mean  monthly  variation  reached  nearly  2  feet; 
but  during  the  progress  of  storms,  when  the  wind  has  changed  to  the  opposite 
direction,  the  fluctuations  have  been  found  to  reach  5  or  even  6  feet 

^J.  W.  Bpeneer:  Evolution  of  the  Falls  of  Niagara.  Geological  Borvey  of  Canada,  p. 
100. 
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During  January  and  tbe  early  part  of  Foibruary,  1909,  tbe  lake  level  was 
below  that  of  tbe  mean,  but  on  February  10  Lake  Brie  rose  nearly  S  feet 
above  tbe  mean  annual  average  bel^t  (188^1906,  iaclBaiTe),  wUle  in  tbe 
following  and  succeeding  days  it  fell  witb  a  nortberly  wind  to  4  feet  betow  tbe 
mean  (as  sbown  by  tbe  records  of  tbe  gauges  as  tumisbed  tbe  United  States 
Lake  Survey).  Tbis  was  on  February  14.  At  tbis  time  tbe  weatber  was  very 
cold.  On  account  of  tbe  reduced  deptb  of  tbe  water  on  tbe  upper  rapidB,  as 
tbe  ice  was  forming.  It  reomined  ancbored  to  tbe  psojeeting  rooke  andwms  not 
carried  over  tbe  falls;  so  tbat  tbe  llew  Yoifc  cbaimel  and  the  main  cbannel  to 
about  600  feet  outside  of  Goat  Island  were  frozen  over,  except  one  small  lead» 
wbicb  scarcely  sbowed  any  current  wbere  ordinarily  it  is  a  rusbing  torrent 
It  must  be  empbasised  tbat  the  Ice  was  not  an  accumulation  of  blocks  carried 
down  from  Lake  Erie,  as  often  oecnrs,  like  in  tbe  Jam  of  tbe  follewlng  April 
As  tbe  blizzard  continued,  witb  its  falling  snow,  tbe  lake  level  fell  to  tbe  lowest 
on  February  14,  and  almost  all  of  tbe  water  beneatb  tbe  ice  was  witbdrawn 
so  tbat  tbe  American  Falls  of  1,000  feet  in  breadtb  were  drained,  except  four 
or  five  insignificant  streamlets,  ns  shown  in  plate  SSL  Tbe  eastern  side  of 
tbe  main  falls,  adjacent  to  Goat  Island,  wae  drained  for  800  feet,  ae  ma^ 
be  seen  in  plate  33,  figure  1.  Tbe  end  of  tbe  iceHx>vered  reck  rlei'of  tbe  firat 
cascade  of  tbe  upper  rapids,  witb  tbe  frozen  river  in  front  of  Goat  Island,  is 
shown  in  plate  34,  figure  1.  On  the  Canadian  side,  the  main  falls,  which  have 
already  been  curtailed  by  415  feet,  due  to  power  diversion,  was  further  drained 
by  about  200  feet,  as  illustrated  in  plate  38,  figure  2.  Anotber  pfaotognaiib,  not 
reproduced,  shows  tbat  in  tbe  middle  of  tbe  main  cataract  tbe  rocks  almoat 
reached  the  surface;  but  without  allowing  for  these  thinly  covered  masses,  the 
total  shrinkage  of  the  main  falls  amounted  to  a  reduction  of  the  crest  line 
from  2,050  feet  (in  1901)  to  1,000,  and  tbe  diameter  was  shortened  from  1,200 
toet  to  leu  than  800. 

From  tbe  foregoing  it  may  be  understood  tbat  tbe  cause  of  Niagara  '*  run- 
ning dry,*'  as  expressed  by  the  newspapers,  was  due  to  tbe  recent  lowering  of 
the  river  level  (partly  owing  to  power  diversion),  thus  permitting  the  forma- 
tion of  the  ice  barriers,  wbicb  cut  off  the  reduced  supply  of  water  during  a 
strong  nortberly  wind,  in  very  cold  weatber,  at  a  time  of  tbe  low  stages 
of  Lake  Erie.  Tbis  condition  continued  for  nearly  a  week.  Had  there  been  no 
ice,  the  extreme  effect  of  tbe  wind  would  have  lasted  for  only  a  day,  even  if 
tbe  volume  of  water  bad  been  below  the  normal  amount.  The  Whirlpool 
Bapids  were  lowered  by  many  feet,  so  tbat  the  usual  rushing,  boiling,  pitching^ 
torrents  seemed  tamed,  as  may  foe  eeen  in  plate  34,  figure  2. 

SUIILAB  OCCUBBSSCSS. 

Within  the  historic  record  the  only  other  times  wben  similar  phenomena 
have  been  seen  were  the  following :  On  March  29,  1848,  the  ice  from  Lake  Brie 
blocked  tbe  river  for  one  day,  ae  described  by  tbe  Hon.  Peter  A.  Porter ;  on 
M&rch  22,  1893,  a  partial  stoppage  occurred  which  also  appeared  to  have  been 
due  to  the  blockade  of  lake  ice;  and  on  February  29,  1896,  there  was  another 
shrinkage  of  the  falls.  None  of  these  cases  were  comparable  to  that  ef  1909, 
when  the  phenomena  lasted  for  nearly  a  week  from  February  14.  With  the 
continued  draining  of  the  falls,  a  repetition  of  these  features  should  be  ex- 
pected. In  part,  they  represent  what  will  become  a  permanent  condition, 
owing  to  power  diversion.  Tbe  above  is  from  my  personal  observations,  and 
tbe  photographs  are  of  my  taking  or  those  of  Mr.  E.  Doming  Smith,  of  Niagara 
Falls,  who  accompanied  me. 

Note.— In  March,  1910,  owlnp  to  the  shoaUnff  of  the  waters  on  the  upper  rapids,  the 
Ice  was  caught  and  so  barrlcadod  the  New  York  channei  that  the  American  Palls  were 
again  damaged,  being  broken  Into  four  ports. 

Mr.  CooFER.  Do  you  intend  to  have  tiaese  photographe  put  in  his 

The  Chairman.  No;  they  will  not  be  printed,  but  you  might  leavo 
those  photographs  here,  Mr.Spenoer. 
Mr.  Spbnobii.  They  are  in  Hie  report  <jf  tiie  Engineeis. 
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I  laid  on  the  table  the  other  day  a  copy  of  this  pamphlet,  and  if  ¥Oii 
will  look  at  it  at  this  place  in  here  you  will  see  the  lines  marKed 
showing  what  has  been  cut  off  and  the  future  effect  on  the  Falls. 

Refebendum  Lsagub  of  B^e  County, 

Buffalo,  N.  y.,  January  19,  19I». 

To  tbe  Hon.  Wm.  Sulzeb, 

Chainnan  of  the  Committee  on  Foreign  Affairs, 

House  of  Representatives,  Washington,  D,  O. 

Dkab  Sib  :  Tbe  city  of  Buffalo  in  November,  1905,  voted  to  establish  a  munlci- 
pal  electric-lighting  and  power  plant  for  the  benefit  of  the  city  and  its  inhabitants. 

In  order  to  get  the  electric  current  for  its  municipal  distributing  plant  at  a 
reasonable  price,  Buffalo  must  get  electrical  power  from  Niagara  Falls  by  and 
through  a  State  generating  and  transmission  plant. 

Any  further  grant  by  the  United  States  Government  of  the  unused  4,400 
cubic  feet  of  water  per  second,  which,  under  the  present  treaty,  Is  permitted  to 
be  diverted  on  the  American  side  of  Niagara  Falls,  should  be  granted  by  th<» 
General  Government  to  the  State  of  New  York. 

Electricity  can  be  produced  at  Niagara  Falls  using  the  public  waters  at  a 
cost  not  to  exceed  $6  for  horsepower  per  year,  and  is  actually  sold  to  the 
Ontario  Government  for  less  than  |10  per  horsepower  per  year. 

Power  poduced  at  the  Falls  and  tansmitted  to  a  much  greater  distance  from 
the  Falls  than  Buffalo  is  sold  for  less  than  the  prices  charged  foi'  like  amounts 
of  power  in  Buffalo. 

The  distributing  company  in  Buffalo  charges  the  small  consumer  at  the  rate 
of  $600  per  horsepower  per  annum,  as  against  the  $6  per  horsepower,  cost  of  pro- 
duction at  the  Falls. 

The  several  companies  which  produce,  transmit,  and  distribute  electricity 
either  have  a  community  of  interest  or  unite  in  a  policy  adverse  to  the  small 
consumer. 

The  Niagara  Falls  Power  Co.  sells  450,000,000  kilowatts  per  annum  for  one 
mxA  a  quarter  millions  of  doUara 

The  Cataract  Power  &  Conduit  Co.  sells  one-third  of  this  amonnt  f6r 
$1,000,000. 

And  the  Buffalo  General  Ellectric  Co.  sells  one-twentieth  of  the  first  amount 
for  $1,000,000. 

The  city  of  Buffalo  can  be  lighted  and  heated  at  night,  both  publicly  bbcI- 
privately,  by  less  than  200,000  horsepower.  The  scenic  beauty  of  Niagara 
Falls  need  not  be  considered  at  night,  and  1,000,000  horsepower  could  be  gen- 
erated on  the  American  aide  alon^  at  night.  It  la  suggested  that  sutflcient 
horsepower  for  heat  and  power  uses  in  Buffalo  can  be  generated  and  trans- 
mitted at  night  and  stored  by  modem  methods  for  day  use  in  Buffalo* 

This  organization,  composed  of  over  5,000  citizens  of  Buffalo,  and  speaking 
for  the  small  consumer  of  Buffalo,  to  whom  light  and  heat  at  reasonable  prices'- 
are  necessaries,  respectfully  asks  that  action  be  taken  to  modify  the  existing 
treaty  so  that  the  fall  amount  of  water  at  Niagara  Falls  can  be  used  at  night ;  that' 
the  same  be  grunted  by  the  Geoeral  Govemm^it  to  the  State  on  condltioii  thai 
it  be  psed  for  a  State  generating  and  transmitting  plant,  or  controlled  by  the 
State  in  the  interest  of  the  general  public  or  the  small  consumer.  It  is  sugr 
gested  that  even  if  the  State  of  New  York  will  not  establish  a  State  hydro- 
electric, generation,  and  transmission  plant  that  all  future  grants-  of  power 
b^  made  by  the  United  States  Government  to  the  State  ot  New  York  aloiie^ 
upon  the  express  condition  that  prices  shall  not  be  charged  by  the  producing 
comimnies  greater  than  prices  now  charged  to  the  Government  of  Ontario,  and 
that  prices  charged  by  transmission  and  distributing  companies  shall  be  fair 
and  reasonable  to  the  small  consumer,  based  on  the  actual  cost  of  the  power 
to  these  companies  and  the  actual  cost  of  transmission  and  dlstribntioa,  with 
a  fair  profit  added  thereto. 

All  of  which  Is  respectfully  submitted. 

Refebendum  IiEaoue  of  Erie  Qovktx^ 
Lewis  Stockton,  President. 
Frank  C.  Perkins, 

ConsuUimg  Sf^inmn. 
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The  following  table  was  prepared  by  an  American  firm  of  manufacturerB  on 
making  investigations  for  a  Canadian  location. 

Estimate  is  based  on  smallest  business  possible.  Gas  is  the  largest  saving  in 
Welland*s  favor,  as  our  business  requires  much  heat  for  forging;  but  for  large 
users  of  power,  that  would  be  the  greater  factor.  As  your  business  increases, 
proportionately,  do  the  advantages  of  Welland. 

Comparative  statement  on  stated  quantities. 


LocaUties. 


Welland 

Niagara  Falls 
Hamilton.... 
Brantford 

Guelph 

Toronto 


Cost  of  100 

horsepower 

per  year. 


{ 


i$15.00 
1  15.00 
1  22.50 
1  22.50 
•1,000.00 
30.00 
1-26.00 


Natural  gas, 
or  equiva- 
lent (15,000 
feet  per 
day). 


CenU. 


} 


12 
15 
20 
20 

26 

'30 


Site 
cost. 


Freight 

rate,  steel, 

Pittsburgh 

(20  cars). 


?i 


$7,500 
7,000 

(«) 
10,000 


Oentt. 


Soft  coal 
(50  tons). 


Per  ton, 

$2.60 

2.  GO 

3.00 

3.36 

3.50 

3.35 


Hard  coal 
(50  tons). 


PerUm. 

94.60 

4.  GO 

5.15 

6.» 

5.60 

G.00 


Taxes  (10 
years). 


s  $6,000 


P) 
(•) 


•  100 


250 


Localities. 


Water 

(5.000  gal- 

Ions  per 

day). 


Switching 

chaises 

(40  cars). 


Welland 

Niagara  Falls. 

Hamilton 

Brantford 

Ouelph....... 

Toronto 


Cents. 
6 
10 


?l 


20 
G 


«$2.00 
2.00 
2.50 
2.50 
2.50 


Number  of 
railways. 


7 
6 
3 
2 
2 
6 


Figures  based  upon 
these  quantities  per 
year. 


Cost  of 
running 
per  year. 


$2,800 
2.965 
4,410 
4,415 
5.950 
4.450 


Extra  cap- 
ital re- 
quired. 


S7.500 

7,000 

12,500 

12.500 


Capital  at 
5  per  cent. 


$55,000 
66,000 
90,000 
90.000 

120,000 
90,000 


1  Electricity.      «  Free.      •  Fixed.      *  Car.      •  Year.      •  Steam  plant.      "^  Oil  plant. 
N.  B.  Toronto  three  times  as  far  from  Niagara  Falls  as  Buffalo. 

Mr.  Spencer.  With  regard  to  the  total  use  of  water,  the  Cataract 
Go.  of  Ontario,  deriving  its  power  from  the  Welland  Canal,  has  an 
immense  storage  basin.  From  the  reports  of  the  lawsuit,  it  appears 
that  the  difference  between  an  average  consumption  of  water  and 
tiiat  during  the  Peak  Load  may  vary  from  150  to  500  per  cent. 
^  From  all  of  these  considerations,  so  far  as  general  manufacturing, 
lighting,  and  electric  railway  purposes  are  concerned,  there  is  no 
reasonaole  prospect  of  the  Canadian  limit  being  reached  in  the  near 
future.  If,  on  the  other  hand,  the  great  alluminum,  carbide,  and 
similar  works  are  to  consume  the  FaUs  of  Niagara,  what  will  there 
be  left  for  general  manufacturing  purposes,  employing  vast  bodies 
of  labor,  ana  for  domestic  purposes ! 

Gentlemen,  I  thank  you  for  your  attention.  I  can  not  bemn  to 
cover  the  scientific  problems  here,  they  are  very  complicated,  ^ut  I 
am  in  a  position  to  give  you  facts,  because  I  myself  have  made  many 
of  the  surveys  and  investigations  of  the  Falls,  covering  years  of  work 
in  the  field,  with  the  knowledge  of  what  the  engineers  have  measured, 
so  that  my  work  is  not  even  an  office  compilation,  and  any  further 
information  that  you  desire  from  me  will  cheerfully  be  placed  at 
your  disposal,  but  I  wish  it  to  be  remembered  that  I  am  not  in  hos- 
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tility  to  the  vested  rights  of  anyone,  but  some  of  the  vested  rights 
belong  to  the  people. 

The  Chairman.  Are  there  any  other  gentlemen  present  who  de- 
sire to  be  heard  this  afternoon  ? 

Mr.  Brown.  One  question  Mr.  Spencer  knows  about  I  might  ask 
him. 

The  Chairman.  Yes. 

Mr.  Brown.  Mr.  Spencer,  is  it  not  true,  or  do  vou  understand  it 
to  be  true,  that  the  unwatering  of  the  Canadian  end  of  the  crest  from 
the  Horseshoe  Falls  prior  to  the  time  any  diversions  for  power  were 
made  upon  the  Canadian  side,  had  progressed  so  far  that  in  1903 
the  Canadian  Park  Commisioners  caused  250  feet  of  the  former 
crest,  lying  at  that  time  unwatered,  to  be  filled  in  for  the  purpose 
of  improving  the  scenic  effect  of  that  part  of  the  park  ? 

Mr.  Spencer.  I  will  say  that  the  diversion  of  the  water  by  the 
New  York  compaines  had  affected  the  water  on  the  Canadian  side — 
that  is.  two  New  York  companies  had  so  diverted,  deflected  the 
water  irom  the  Canadian  side  that  the  water  had  receded  and  they 
were  compelled  to  fill  that  in.  But  before  that  the  earlier  photo- 
^aphs  show  it,  and  this  diversion  was  done  on  account  of  the  con* 
tinned  increase  of  the  lowering  of  the  water  on  the  Canadian  side. 

Mr.  Brown.  Just  a  moment.  Before  1902  there  had  been  no  sub- 
stantial diversions  upon  the  Canadian  side? 

Mr.  Spencer.  The  lower  end  of  the  water  at  that  time  had  risen 
from  the  diversion  by  the  New  York  power  companies. 

Mr.  Brown.  But  prior  to  1902 — ^I  am  speaking  as  to  back  in  those 
times — the  erosion  from  the  Falls  causing  a  recession  of  the  crest  of 
theFaUs? 

Mr.  Spencer.  It  was  the  diversion  of  the  water.  A  great  deal  of 
the  water  on  the  upper  rapids  is  now  very  thin.  I  have  seen  the 
time  when  during  extremely  low  water  one-fourth  of  the  upper 
rapids  have  been  bare. 

Mr.  Brown.  I  was  trying  to  compare  your  statement  with  this  one 
made  in  the  Canadian  reports  oi  the  American  engineers.  That 
is  all. 

The  Chairman.  Is  there  a  gentleman  present  who  desires  to  be 
heard  now  in  this  matter! 

Mr.  DiFENDERFER.  I  suggcst,  Mr.  Chairman,  that  you  call  Mr. 
Barton,  if  he  is  here. 

Mr.  Brown.  Let  me  say,  Mr.  Chairman,  Mr.  Barton  went  back  to 
Niagara  Falls  last  night  If  you  would  like  to  hear  from  him  I 
will  ask  him  to  come  here  and  appear  before  your  committee  Tuesday. 

Mr.  DiFENDERFER.  He  is  manager  for  the  Hydraulic  Co.,  is  he  not? 

Mr.  Brown.  Yes ;  for  the  Niagara  Falls  Co.  Mr.  Barton  can  give 
you  any  information  you  desire. 

Mr.  DiFENDERFER.  1  would  like  to  question  Mr.  Barton  on  some 

Joints  I  have  in  view,  but  I  hardly  think  I  will  request  his  coming 
ere. 

Mr.  Brown.  Without  any  request,  uf>on  the  statement  of  the  com- 
mitteeman, I  will  see  that  he  is  here.  I  am  only  too  anxious  to  give 
them  any  figures. 
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The  Chaibman.  We  will  now  be  pleased  to  hear  from  Maj.  Wil- 
liam B.  Ladue,  Corps  of  Engineers,  War  Department,  Washing- 
ton, D.  C. 

Maj.  Ladue.  There  are  only  one  or  two  matters  that  I  wish  to 
say  anything  about.  The  whole  subject  has  been  pretty  thoroughly 
covered.  In  the  first  place  let  me  say^  as  was  said  the  other  day,  that 
the  War  Department  is  not  in  the  attitude  of  urging  that  it  be  given 
charge  of  the  supervision  of  these  permits ;  but,  if  the  War  Depart- 
ment is  to  supervise  the  permits  it  will  have  to  have  an  appropria- 
tion for  that  purpose.  The  Burton  Act  made  an  appropriation  of 
$50,000  for  the  necessary  expenses  for  carrying  out  its  provisions. 
When  the  Burton  Act  expires,  without  further  renewal,  of  course  we 
will  not  have  any  money  available;  and  for  any  further  operations 
which  we  may  be  called  upon  to  undertake  we  will  need  money. 

Mr.  Gabner.  You  had  better  tell  us,  Major,  how  much  you  will 
need  to  provide  any  supervision  that  the  War  Department  desires  to 
undertake. 

Maj.  Ladue.  I  am  not  prepared  at  present  to  give  definite  fibres; 
but  I  would  suggest  that  the  unexpended  balance  of  the  appropriation 
made  by  the  Burton  Act  be  reappropriated  and  made  available  for 
expenditure,  in  connection  with  any  legislation  which  this  committee 
may  have  in  view. 

The  Chairman.  How  much  is  that  unexpended  balance? 

Maj.  Ladue.  About  $22,290,  as  it  stands  now.  In  connection  with 
the  operations  under  the  Burton  Act  the  Secretary  of  War  caused 
numerous  investigations  to  be  made  and  held  a  number  of  hearings 
in  regard  to  the  issuance  of  these  permits.  There  is  in  these  reports 
a  good  deal  of  matter  which  is  of  value,  and  which  I  think  will  oe  of 
value  to  the  committee,  which  may  possibly  not  be  before  the  com- 
mittee; and  I  would  propose  to  leave  nere,  for  the  information  of  the 
committee,  copies  of  these  various  reports,  including  the  decision  ren- 
dered by  the  Secretary  of  War  in  1907,  fixing  the  conditions  and 
limits  of  the  original  permits.    I  will  simply  lay  this  on  the  table. 

The  Chaibman.  Have  you  got  that  decision,  Major? 

Maj.  Ladue.  Yes. 

The  Chaibman.  Well,  I  think  we  had  better  put  the  decision  in  the 
record.    We  will  put  it  in  the  record  if  there  is  no  objection. 

Maj.  Ladue.  I  will  put  a  copy  in  the  record. 

The  Chaibman.  Now,  if  there  is  anything  that  you  have  that  is  not 
too  voluminous  that  you  think  ought  to  go  in  the  record,  Major,  we 
would  be  glad  to  have  you  put  it  in  the  record  as  a  part  of  your 
remarks. 

Maj.  Ladue.  I  will  add  this  paper.  The  other  pai>ers  I  have  here 
I  will  simply  leave  on  the  committee's  table  for  their  information.  I 
will  also  present  this  set  of  blue  prints  showing  the  variations  in  the 
levels  of  the  Great  Lakes  for  a  number  of  years.  Gen.  Bixby  desired 
me  to  present  to  the  committee  this  data  as  part  of  the  information 
on  the  subject,  which  will  be  of  value  to  anyone  interested  in  that 
branch  of  the  subject,  in  connection  with  the  operations  under  the 
Burton  Act. 

Mr.  CooPEB.  One  moment  Would  not  this  be  very  valuable,  tfiia 
literature,  for  the  record? 

The  Chairman.  Very  well ;  put  it  in. 
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Wab  Department, 
Washinffton,  Janvnry  18,  19(ft. 

In  the  matter  of  applications  tinder  the  Burton  Act  for  the  issue  of  permits  to 
divert  water  for  power  from  the  Niagara  Falls  on  the  American  side  aAd 
to  transmit  electrical  current,  developed  from  water  power  on  the  Cana- 
dian Bide,  into  the  United  States. 

OPINION   BY  THE   SECEETABT   OF   WAB. 

Ten  or  more  applications  have  been  filed  in  this  department  for  the  issuing  bf 
permits  by  the  Secretary  of  War,  part  of  them  for  the  diversion  of  water  for 
power  from  Niagara  Falls  on  the  American  side,  and  the  remainder  for  the 
traiuamission  of  electrical  currents,  developed  from  water  diverted  from  the 
Falls  on  the  Canadian  side.  Into  the  United  States.  These  applications  are  filed 
tmder  what  Is  known  as  the  Burton  Act,  passed  June  29,  1906,  and  entitled 
**An  act  for  the  control  and  regulation  of  the  waters  of  the  Niagara  River,  for 
the  preservation  of  Niagara  Falls,  and  for  other  purposes." 

The  first  section  of  the  act  forbids  the  diversion  of  water  from  the  Niagara 
Blver,  or  its  tributaries  in  the  State  of  New  York,  except  with  the  consent  of 
the  Secretary  of  War,  as  authorized  in  section  2,  with  a  proviso,  the  meaning 
of  which  is  not  here  Important 

The  second,  fourth,  and  fifth  sections  of  the  act  I  set  out  In  full  as  follows : 

"  Sec.  2.  That  the  Secretary  of  War  is  hereby  authorized  to  grant  permits  for 
the  diversion  of  water  In  the  United  States  from  said  Niagara  River  or  its 
tributaries  for  the  creation  of  power  to  individuals,  companies,  or  corporations 
which  are  now  actually  producing  power  from  the  waters  of  said  river,  or  Its 
tributaries,  in  the  State  of  New  York,  or  from  the  Krie  Canal ;  also  permits  for 
the  transmission  of  power  from  the  Dominion  of  Canada  Into  the  United 
States,  to  companies  legally  authorized  therefor,  both  for  diversion  and  trans- 
mission, as  hereinafter  stated,  but  permits  for  diversion  shall  be  Issued  only  to 
die  Individuals,  companies,  or  corporations  as  aforesaid,  and  only  to  the  amount 
now  actually  in  use  or  contracted  to  be  used  in  factories  the  buildings  for  which 
are  now  in  process  of  construction,  not  exceeding  to  any  one  individual,  com- 
pany or  corporation  as  aforesaid,  a  maximum  amount  of  eight  thousand  six  hun- 
dred cubic  feet  per  second,  and  not  exceeding  to  all  Individuals,  companies,  or 
corporations  as  aforesaid  an  aggregate  amount  of  fifteen  thousand  six  hundred 
cubic  feet  per  second;  but  no  revocable  permits  shall  be  Issued  by  the  said  Sec- 
retary under  the  provisions  hereafter  set  forth  for  the  diversion  of  additional 
amounts  of  water  from  the  said  river  or  its  tributaries  until  the  appoxlmate 
amount  for  which  permits  may  be  issued  as  above,  to  wit,  fifteen  thousand  six 
hundred  cubic  feet  per  second,  shall  for  a  period  of  not  less  than  six  months 
have  been  diverted  from  the  waters  of  said  river  or  its  tributaries.  In  the  State 
of  New  York :  Provided,  That  the  said  Secretary,  subject  to  the  provisions  of 
flection  five  of  this  act,  under  the  limitations  relating  to  time  above  set  forth 
Is  hereby  outhorlzed  to  grant  revocable  permits,  from  time  to  time,  to  such 
Individuals,  companies  or  corporations,  or  their  assigns,  for  the  diversion  of 
additional  amoimts  of  water  from  the  said  river  or  Its  tributaries  to  such 
amount  If  any,  as  In  connection  with  the  amount  diverted  on  the  Canadian 
side,  shall  not  Injure  or  Interfere  with  the  navigable  capacity  of  said  river, 
or  Its  Integrity  and  proper  volume  as  a  boundary  stream,  or  the  scenic  grandeur 
of  Niagara  Falls;  and  that  the  quantity  of  electrical  power  which  my  by 
permits  be  allowed  to  be  transmitted  from  the  Dominion  of  Canada  into  the 
United  States  shall  be  one  hundred  and  sixty  thousand  horsepower:  Provided 
further.  That  the  said  Secretary,  subject  to  the  provisions  of  section  five  of  this 
act,  may  Issue  revocable  permits  for  the  transmission  of  additional  electrical 
power  so  generated  In  Canada,  but  In  no  event  shall  the  amount  Included  In  such 
permits,  together  with  the  said  one  hundred  and  sixty  thousand  horsepower 
and  the  amount  generated  and  used  In  Canada,  exceed  three  hundred  and  fifty 
thousand  horseiwwer:  Provided  always.  That  the  provisions  herein  permitting 
diversions  and  fixing  the  aggregate  horsepower  herein  permitted  to  be  trans- 
mitted into  the  United  States,  as  aforesaid,  are  Intended  as  a  limitation  on  the 
authority  of  the  Secretary  of  War,  and  shall  In  no  wise  be  construed  as  a 
direction  to  said  Secretary  to  issue  permits,  and  the  Secretary  of  War  shall 
make  regulations  preventing  or  limiting  the  diversion  of  water  and  the  admis- 
sion of  electrical  power  as  herein  stated ;  and  the  permits  for  the  transmission 
of  electrical  power  issued  by  the  Secretary  of  War  may  specify  the  persons, 
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companies,  or  corporatious  by  whom  the  same  shall  be  transmitted,  and  the  per- 
sons, companies,  or  corporations  to  whom  the  same  shall  be  delivered. 

"  Sec.  4.  That  the  President  of  the  United  States  Is  respectfully  requested  to 
open  negotiations  with  the  Government  of  Great  Britain  for  the  purpose  of 
effectually  providing,  by  suitable  treaty  with  said  Government,  for  such  regu- 
lation and  control  of  the  waters  of  Niagara  River  and  its  tributaries  as  will 
preserve  the  scenic  grandeur  of  Niagara  Falls  and  of  the  rapids  in  said  river. 

"  Sec.  5.  That  the  provisions  of  this  Act  shall  remain  In  force  for  three  years 
from  and  after  date  of  its  passage,  at  the  expiration  of  which  time  all  permits 
granted  hereunder  by  the  Secretary  of  War  shall  terminate  unless  sooner  re- 
voked, and  the  Secretary  of  War  is  hereby  authorized  to  revoke  any  or  all 
permits  granted  by  him  by  authority  of  this  act,  and  nothing  herein  contained 
shall  be  held  to  confirm,  establish,  or  confer  any  rights  heretofore  claimed  or 
exercised  In  the  diversion  of  water  or  the  transmission  of  power." 

The  third  section  provides  a  punishment  for  violations  of  the  act,  and  the 
method  of  enforcing  It. 

The  plain  purpose  of  the  act  Is  to  restrict,  as  far  as  lies  in  the  power  of  the 
Ck)ngres8,  the  diversion  of  the  water  from  the  Niagara  River  above  the  Falls  In 
such  a  way  as  to  reduce  the  volume  of  the  water  going  over  the  Falls,  and  the 
plan  of  Congress  In  so  doing  is  to  effect  this  purpose  of  directly  prohibiting 
the  diversion  of  water  on  the  American  side,  and  by  taking  away  the  motive 
for  diverting  water  on  the  Canadian  side,  by  denying  a  market  for  electrical 
power  generated  on  the  Canadian  side  in  the  United  States.  The  prohibition 
in  the  act  is  not  absolute,  however.  It  is  clear  that  Congress  wished,  so  far 
as  it  could,  to  accomplish  its  purpose  with  as  little  sacrifice  of  the  pecuniary 
Interests  of  those  who  had  actually  made  investments,  on  the  faith  of  the 
continued  unrestricted  diversion  of  water  on  the  American  side,  or  the  con- 
tinued unrestricted  transmission  of  electrical  power  from  Canada  into  the 
United  States,  as  was  consistent  with  the  preservation  of  the  Integrity  and 
volume  of  the  Niagara  River  passing  over  the  Falls. 

The  International  Waterways  Commission,  a  body  appointed  under  a  statute 
of  the  United  States  to  confer  with  a  similar  body  appointed  under  a  statute  of 
Canada  to  make  recommendations  with  reference  to  the  control  and  government 
of  the  waters  of  the  Great  I-.akes  and  the  valley  of  the  St.  Lawrence,  have  looked 
Into  the  question  of  the  amount  of  water  which  could  be  withdrawn  on  the 
American  and  the  Canadian  side  of  the  Niagara  River  without  substantial  In- 
Jury  to  the  cataract  as  one  of  the  great  natural  beauties  of  the  world,  and  after 
a  most  careful  examination  they  have  reported,  recognizing  fully  the  necessity 
of  preserving  intact  the  scenic  grandeur  of  tlie  Niagara  Falls,  that  it  would  be 
wise  to  restrict  diversion  to  28,600  cubic  feet  a  second  on  the  American  side  of 
the  Niagara  River  (this  to  include  10,000  cubic  second  feet  for  the  Chicago 
Drainage  Canal),  and  to  restrict  the  diversion  on  the  Canadian  side  to  36.000 
cubic  feet  a  second.  This  report  was  in  answer  to  a  resolution  of  Congress 
calling  for  an  expression  of  opinion,  and  thereupon  Congress  provided  that  the 
Secretary  of  War  should  be  permitted,  but  not  required,  to  issue  permits  In 
the  first  iuRtance  for  the  diversion  of  15,600  cubic  feet  on  the  American  side  of 
Niagara  River  and  the  Erie  Canal  to  persons  or  corporations  actually  en- 
gaged In  the  diversion  of  water  and  its  use  for  power  on  that  side  for  six 
months,  with  leave  to  increase  the  same  after  six  months  shall  have  shown  the 
effect  of  such  diversion.  If  it  will  not  affect  the  scenic  grandeur  of  the  Falls. 
Congress  further  provided  in  the  act,  with  reference  to  the  power  generated  on 
the  Canadian  side,  that  the  Secretary  of  War  should  be  authorized,  but  not 
required,  to  issue  permits  for  the  transmission  of  160,000  horsepower  from  the 
Canadian  side  to  the  markets  of  the  United  States,  and  then  provided  that  he 
might  issue  revocable  pennits  for  the  transmission  of  a  larger  amount,  provided 
that  the  total  amount  transmitted,  together  with  that  generated  and  used  on 
tlie  Canadian  side,  should  not  exceed  350,000  horsepower,  or  the  equivalent  of 
the  diversion  from  the  falls  of  about  28,000  cubic  feet  of  water. 

I  have  already  said  that  the  object  of  the  act  is  to  preserve  Niagara  B^lls. 
It  is  curious,  however,  that  this  purpose  as  a  limitation  upon  granting  of  per- 
mits by  the  Secretary  of  War  is  only  specifically  recited  in  reference  to  his 
granting  of  permits  for  diversions  of  additional  amounts  of  water  over  15,600 
cubic  feet  on  the  American  side,  which  arc  to  be  limited  to  "  such  amount,  if 
any,  as,  in  connection  with  the  amount  diverted  from  the  Canadian  side,  shall 
not  interfere  with  the  navigable  capacity  of  said  river  or  its  Integrity  and 
proper  volume  as  a  boundary  stream  or  the  scenic  grandeur  of  Niagara  Falls." 
This  peculiarity  in  the  act  is  significant  of  the  tentative  opinion  of  Congress 
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that  15,600  cubic  feet  of  water  might  be  diverted  on  the  American  side  and 
160,000  electrical  horsepower  might  be  transmitted  from  the  Canadian  Bide 
without  substantial  diminution  of  the  scenic  grandeur  of  the  Falls.  Un- 
doubtedly Congress  left  it  to  the  Secretary  to  reduce  this  total  thus  indicated  In 
the  matter  of  permits  if  he  differed  with  this  intimation  of  the  congressional 
view.  Acting,  however,  upon  the  same  evidence  which  Congress  had,  and  upon 
the  additional  statement  made  to  me  at  the  hearing  by  Dr.  John  M.  Clark, 
State  geologist  of  New  York,  who  seems  to  have  been  one  of  those  engaged 
from  the  beginning  in  the  whole  movement  for  the  preservation  of  Niagara 
Falls,  and  who  has  given  close  scientific  attention  to  the  matter,  I  liave  reached 
the  conclusion,  that  with  tlie  diversion  of  15,600  cubic  feet  on  the  American  side^ 
and  the  transmission  of  160,000  horsepower  from  the  Canadian  side,  the  scenic 
grandeur  of  the  Falls  will  not  be  affected  substantially  or  perceptibly  to  the  eyew 
With  respect  to  the  American  Falls,  this  is  an  increase  of  but  2,500  cubic 
feet  a  second  of  what  is  now  being  diverted,  and  has  been  diverted  for  many 
years,  and  has  not  affected  the  Falls  as  a  scenic  wonder. 

With  respect  to  the  Canadian  side,  the  water  is  drawn  from  the  river  in 
such  a  way  as  not  to  affect  the  American  Falls  at  all,  because  the  point  from 
which  it  is  drawn  is  considerably  below  the  level  of  the  water  at  the  point 
where  the  waters  separate  above  Goat  Island,  and  the  waterways  commission 
and  Dr.  Clark  agree  that  the  taking  of  13,000  cubic  feet  from  the  Canadian 
aide  will  not  in  any  way  affect  or  reduce  the  water  going  over  the  American 
Falls.  The  water  going  over  the  Falls  on  the  Canadian  side  of  Goat  Island  ia 
about  five  times  the  volume  of  that  which  goes  over  the  American  Falls, 
or,  counting  the  total  as  220,000  cubic  feet  a  second,  the  volume  of  the  Horse- 
shoe Falls  would  be  al>out  180,000  cubic  feet  If  the  amount  withdrawn  on 
the  Canadian  side  for  Canadian  use  were  5,000  cubic  feet  a  second,  which  it 
la  not  likely  to  be  during  the  three  years'  life  of  these  permits,  the  total  to 
be  withdrawn  would  not  exceed  10  per  cent  of  the  volume  of  the  stream,  and 
considering  the  immense  quantity  which  goes  over  the  Horseshoe  Falls  tlia 
diminution  would  not  be  perceptible  to  the  eye. 

I  have  given  full  hearing  to  the  American  Civic  Association  and  to  others 
Interested  in  the  preservation  of  the  Falls,  but  nothing  has  been  brought  for- 
ward that  really  has  any  evidential  force  to  affect  the  soundness  of  these  con- 
closions. 

By  my  direction,  Capt.  Charles  W.  Kutz,  of  the  Corps  of  Engineers,  United 
States  Army,  made  an  investigation  into  the  circumstances  of  each  corporation 
applying  for  permits  for  diversion  or  transmission.  The  subjects  upon  which 
Oipt.  Kutz  was  ordered  to  report  are  described  in  my  memorandum  opinion 
of  July  14,  1006,  as  follows : 

'*  It  is  necessary  that  the  Secretary  of  War  should  know,  before  final  action 
!fl  taken  by  him,  in  the  matter  of  permits  for  transmission,  the  capital  already 
Invested  in  the  Canadian  companies;  the  degree  of  completion  of  the  plant; 
the  amount  likely  to  be  sold  on  the  Canadian  side  of  the  current;  the  time 
when  the  plant  shall  be  ready  for  operation;  the  amount  now  actually  pro- 
duced; the  amount  now  actually  transmitted  to  the  United  States;  the  amount 
invested  not  only  in  the  production  of  the  current  but  in  the  plant  and  ma- 
chinery for  its  transmission,  including  the  poles  and  wires,  and  all  the  details; 
and  also  the  capital  invested  by  the  American  companies  who  are  to  receive 
In  the  first  instance  the  current  thus  produced;  the  form  In  which  that  capital 
is.  and  the  contracts  into  which  they  have  entered,  both  w^ith  the  Canadian 
companies  and  with  the  companies  or  persons  to  whom  they  expect  to  sell 
the  current;  the  dates  of  these  contracts,  and  all  the  circumstances  tending 
to  show  the  extent  of  the  injury  that  a  refusal  to  grant  the  permits  requested 
would  cause  to  the  investment  of  capital,  together  with  the  question  of  when 
the  contracts  were  made  upon  the  claims  for  the  use  of  current  are  based, 
with  a  view  to  determining  the  good  faith  with  which  these  contracts  werie 
entered  into;  and  whether  the  threatened  passage  of  law  induced  their 
making.'* 

Capt.  Kutz  has  made  a  report  both  with  respect  to  the  companies  applying 
fdr  permits  on  the  American  side  and  those  applying  for  permits  on  the 
Canadian  side,  and  I  wish  to  express  my  great  satisfaction  at  the  thorough- 
ness and  spirit  of  judicial  fairness  with  which  Capt.  Kutz  and  those  who 
are  associated  with  him  have  done  their  work. 

Taking  up  first  the  applications  for  permits  for  diversion  on  the  American 
side,  there  is  no  room  for  discussion  or  difference.  The  Niagara  Falls  Power 
Co.  is  now  using  about  8,600  cubic  feet  of  water  a  second  and  producing 


194  PRESEBVATION  OF  NIAGARA  FALLS. 

Kbout  76,080  horsepower.  There  is  sOnie  question  as  to  the  necessity  of  using 
Mne  waU*r  for  sluicing.  This  must  be  obtained  from  the  8,600  cubic  feet 
p^mitted,  and  the  use  of  the  water  for  other  purposes  when  sluicing  is  being 
done  must  be  diminished.  The  Niagara  Falls  Hydraulic  Power  &  Manufactur- 
ing Oo.  Is  now  using  4,000  cubic  second-feet,  and  has  had  under  construction 
for  a  period  long  antedating  the  Burton  Act  a  plant  arranged  to  divert  2,500 
inbic  second-feet  and  furnish  36,000  horsepower  to  the  Pittsburg  Heduction 
§[  Mitring  Ck).  A  permit  will  therefore  issue  to  the  Niagara  Falls  Hydraulic 
Power  &  Manufacturing  Co.  for  the  diversion  of  6,500  cubic  second-feet,  and 
the  same  rule  must  obtain  as  to  sluicing,  as  already  stated. 

As  the  object  of  the  act  is  to  preserve  the  scenic  beauty  of  Niagara  Fails. 
I  conceive  it  to  be  within  my  power  to  impose  condltons  upon  the  granting 
'0f  these  permits,  compliance  with  which  will  remedy  the  unsightly  appear- 
•nce  that  is  given  the  American  side  of  the  canyon  Just  below  the  Falls  on  the 
Ainerican  side  where  the  tunnel  of  the  Niagara  Falls  Power  Ck>.  discharges 
and  where  the  works  of  the  hydraulic  company  are  placed. 

The  representative  of  the  American  Civic  Association  has  properly  de- 
scribed the  effect  upon  the  sightseer  of  the  view  toward  the  side  of  the  canyon 
to  be  that  of  looking  into  the  back  yard  of  a  house  negligently  kept.  For  the 
purpose  of  aiding  me  in  determining  what  ought  to  be  done  to  remove  this 
eyesore,  including  the  api)earance  of  the  buildings  at  the  top,  I  shall  appoint 
ft  committee  consisting  of  Charles  F.  McKlm,  Frank  D.  Millet,  and  F.  L. 
^hnsted  to  advise  me  what  changes  at  an  expense  not  out  of  proportion  to 
the  extent  of  the  investment  can  be  made  which  will  put  the  side  of  the 
mnyon  at  this  point  from  bottom  to  top  In  natural  harmony  with  the  Falls 
and  the  other  surroundings,  and  will  conceal  as  far  as  possible  the  raw  com- 
inercial  aspect  that  now  offends  the  eye.  This  consideration  has  been  k€;pt  in 
view  in  the  construction  of  works  on  the  Canadian  side  and  In  the  builalngs 
Of  the  Niagara  Falls  Power  Co.  above  the  Falls.  There  is  no  reason  whj^ 
similar  care  should  not  be  enforced  here. 

Water  is  being  withdrawn  from  the  Erie  Canal  at  the  lake  level  for  water- 
l^wer  purposes,  and  applications  have  been  made  for  permits  authorising 
this.  Not  more  than  400  cubic  feet  is  thus  used  In  the  original  draught  of 
Wfeter  that  is  not  returned  to  the  canal  In  such  a  way  as  not  to  lower  the 
level  of  the  lake.  The  water  is  used  over  and  over  again.  It  seems  to  me 
that  the  permit  might  very  well  be  granted  to  the  first  user.  As  the  water 
is  taken  from  the  canal,  which  is  State  property,  and  the  interest  and  jurls- 
'dlctlon  of  the  Federal  Government  grow  out  of  the  Indirect  effect  ui)on  the 
level  of  the  lake,  the  permit  should  recite  that  this  does  not  confer  any  right 
ux)on  a  consumer  of  the  water  to  take  the  water  from  the  canal  without 
fluhorlty  and  subject  to  the  conditions  Imposed  by  the  canal  authorities,  but 
that  it  is  intended  to  operate,  and  Its  operation  Is  limited  to  confer,  so  far  as 
the  Federal  Government  is  concerned,  and  the  Secretary  of  War  is  authorised, 
the  right  to  take  the  water  and  to  claim  Immunity  from  any  prosecution  or 
legal  objection  under  the  fifth  section  of  the  Burton  Act.  1  shall  refer  the 
form  of  the  permit  with  these  directions  to  the  Interuatioual  Waterways  Com- 
hilsslon  to  prepare  It. 

I  come  now  to  the  question  of  the  permits  to  be  granted  to  the  applicants 
for  the  right  to  transmit  electrical  current  from  plants  generating  it  on  the 
Canadian  side  from  the  Niagara  River. 

^e  applicants  are  four:  The  International  Railway  Co.,  which  applies  for 
a  permit  for  8,000  horsepower;  the  Niagara,  Ix)ckix)rt  &  Ontario  Co.,  speak- 
ing in  its  own  interest  and  that  of  the  Ontario  Power  Co.,  for  90,000  horse- 
X>ower;  the  Electric  Transmission  Co.,  speaking  for  itself  and  the  Electrical 
Development  Co.,  for  62,500  horsepower;  and  the  Niagara  Falls  Power  Ca, 
speaking  for  the  Canadian  Niagara  Power  Co.,  for  121,500  horsepower. 

Oapt  Kutz  recommended  that  the  International  Railway  Co.  be  not 
granted  any  permit,  but  that  out  of  the  160,000  horsepowpi-  2,500  be  reserved 
in  order  that  It  might  be  granted  to  the  International  Railway  Co.  when 
tiiat  company  shall  have  otbalned  i)ermisslon  from  the  commissioners  of  the 
Queen  Victoria  Niagara  Park  to  transmit  the  current  tlirongh  the  park.  The 
question  of  the  company's  right  is  pending  before  the  Dominion  Government. 
Some  years  prior  to  1901  this  railway  company,  which  owns  all  the  railways 
in  Buffalo  and  neighboring  cities  and  towns,  bought  a  Canadian  electric  rail- 
way running  from  Chippewa  to  Queenstown,  together  with  a  bridge  just  be- 
low the  Falls,  and  one  at  Lewiston,  so  as  to  make  a  loop  with  the  rallways^o 
the  American  side.    For  this  Canadian  railway  the  applicant  paid  $1,333,000. 
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It  had  a  small  power  plant  locate  in  the  Qneen  Victoria  Park,  and  under  its 
diart^  ft  could  only  use  power  generated  therefrom  to  rnn  the  Canadian 
railway.  In  1901  this  charter  Was  amended  so  as  to  permit  the  use  of  elec- 
tricity fior  Its  railroads  on  both  sides,  and  the  plant  has  been  developed  by  the 
eacpenditare  of  $26iMX)0,  so  that  now  it  can  generate  3,600  horsepower.  The 
effective  head  is  08  feet,  so  that  it  takes  about  twice  as  much  water  to  de- 
velop this  power  per  hors^x>wer  as  in  the  great  plantis  I  shall  hei»eafter 
describe  It  Is  quite  clear  ttmt  the  original  investment  in  the  purchase  of 
the  railway  was  not  made  to  secure  the  transmission  of  electric  power  across 
the  boundary,  because  there  was  no  power  to  do  so  under  the  charter.  The 
aabsequent  investment  of  |205,000  can  perhaps  be  said  to  have  been  made 
with  this  in  view.  Oapt  Kute  recommended  that  2.500  horsepower  be  re- 
aerred  for  this  company.  The  commissioners  of  Queen  Victoria  Park  refused 
to  approve  the  plans  of  this  company  for  a  transmitting  line  to  tbe  boundary, 
so  that  ft  can  not  now  use  the  electricity  except  on  the  Canadian  line,  where 
It  tises  1,200  horsepower.  It  generates  now  3,600  horsepower.  The  permit  of 
2,600  horsepower  would  effect  a  saving  of  $30,000  a  year.  The  investment 
for  transmission  to  the  United  States  does  not  exceed  $265,000.  All  that  can 
be  reasonably  expected  from  the  outlay  under  the  circumstances  Is  not  to 
exceed  7  per  cent  on  the  remainder,  or  about  $18,000.  The  permit  should 
not,  therefbre,  issue  for  more  than  three-fifths  of  2,500  horsepower,  or  1,500 
horsepower.  The  fact  that  it  may  generate  8,000  horseiK)wer  by  the  expendi- 
ture of  $150,000  I  do  not  regard  as  important,  and  I  carry  out  the  purpose  of 
Congress  in  taking  away  any  motive  for  making  such  an  investment  The 
amount  of  1,500  horsepower  will  be  reserved  to  await  the  decision  of  the 
Dominion  Government  In  the  controversy  between  the  International  Hallway 
Co.  and  the  commissioners  of  Queen  Victoria  Park.  This  leaves  out  of  the 
160,000  horsepower  158,500  horsepower  to  be  distributed  to  the  other  three 
colnpanies.    Let  us  consider  their  financial  status  and  prospects. 

The  Ontario  Power  Co.  was  incorporated  in  1887,  and  theie  was  no  limita- 
tion In  its  charter  upon  the  amount  of  power  which  it  might  generate.  Its 
plans,  however,  were  subject  to  the  approval  of  the  commissioners  of  Queen 
Victoria  Park,  and  plans  for  its  works  have  been  approved  for  180.000  horse- 
power. The  head  works  for  this  amount  have  been  constructed  and  located 
above  the  first  line  of  rapids.  It  was  necessary  under  the  plans  to  construct 
three  conduits  throu^  the  park.  Only  one  of  these  conduits  has  been  con- 
structed, and  it  has  a  capacity  to  supiily  six  generating  units,  three  for  10,000 
horsepower  each  and  three  for  12,000  each,  or  66,000  horsepower  In  all.  The 
cost  to  complete  the  six  units  and  thus  produce  66,000  is  $6,500,000.  The 
amount  required  to  complete  the  plant  to  the  projected  size,  producing  180,000 
horsepower,  would  be  $6,500,000  additional;  and  the  amount  required  to  pro- 
duce 120,000  horsepower  woull  be  about  $3,200,000.  In  addition  to  this,  the 
Ontario  Transmission  Company,  an  ancillary  company  to  the  main  power  com- 
pany, haft  expended  about  $1,000,000  in  transmission,  rlgtht  of  way  and  plant, 
and  the  power  company  has  entered  into  contracts  for  the  furnishing  of  6,000 
horsepower,  with  an  option  by  the  purchasers  to  Increase  this  to  13,000  for 
Canadian  consumption.  The  Niagara,  Lockport  &  Ontario  Co.  of  New  York  is 
afBlIated  wtih  the  Ontario  Power  Co.,  and  has  constructed  a  very  elaborate 
transmission  plant  from  the  international  boundary  to  Lockport,  from  Lock- 
port  to  Buffalo,  and  from  Lockport  by  way  of  Rochester  to  Syracuse.  It  has 
expended  $2,785,000,  of  which  $1,200,000  was  for  rij:ht  of  way  and  $1,102,000  for 
construction.  Its  capacity  for  transmission  from  the  international  boundary 
to  Lockport  Is  60,000  horsepower,  and  there  is  the  si^me  capacity  from  Lock- 
port  to  Buffalo;  from  Lockport  to  Syracuse  It  has  a  capacity  of  10,000  horse- 
power, and  a  second  line  of  greater  capacity  Is  under  construe  Ion.  It  claims 
that  its  investment  will  amount,  when  its  transmission  lines  are  completed,  to 
upward  of  $4,000,000,  and  certainly  the  expenditure  will  reach  $3,000,000. 

The  Electrical  Development  Co.  received  a  charter,  5  Edward  VII,  and  was 
authorized  to  take  125,000  horsepower,  or  8,000  cubic  feet  a  second.  The  head- 
worka,  wheel  pit,  and  tall  race  have  been  completed  for  11  units  of  12,500  horse- 
power each.  The  power  house  has  been  completed  for  seven  units,  but  the  ma- 
chinery installed  and  contracted  for  is  only  for  four  units.  The  completion  of 
the  four  units  will  involve  the  expenditure  of  $6,300,000.  and  It  may  be  in- 
creased to  11  units,  or  132,000  horsepower,  by  the  expenditure  of  $1,756,000. 
OThis  company  has  erected  a  transmission  plant  to  Toronto  which  will  convey 
20,000  horsepower  and  that  will  Involve  an  expenditure  when  completed  of 
$2,610,000.  The  demands  for  Canadian  consumption  which  this  company  will 
satisfy  are  about  30,000  horseiwwer.    There  is  an  electrical  transmission  com- 
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pany  of  American  origin  and  charter  affiliated  with  this  company  which  has 
expended  about  $246,000  and  has  a  relation  to  what  is  called  the  Nicholls  syn- 
dicate, which  owns  interests  in  gas  and  power  companies  and  in  an  electric 
railway  company  from  Buffalo  to  Rochester  which  Is  under  construction.  It 
has  franchises  in  its  own  name  in  seven  towns  and  cities,  but  the  enterprise 
is  largely  inchoate  and  the  investment  Is  in  prospect  rather  than  actual. 

The  Canadian  Niagara  Power  Co.  was  organized  in  1892  by  the  same  persons 
who  were  interested  in  the  Niagara  Falls  Power  Co.,  the  pioneer  of  electrical 
power  companies  on  the  American  side.  It  is  not  limited  In  the  quantity  of 
power  which  It  is  to  use,  and  its  plans  are  subject  to  the  approval  of  the  com- 
missioners of  the  Queen's  Park.  Plans  have  been  approved  for  120,000  horse- 
power, which  means  11  units  of  11,000  horsepower,  with  one  of  these  as  a 
"  spare,"  which  makes  its  normal  capacity  110,000.  Its  headworks,  wheel  pits, 
and  tailrace  tunnel  are  completed  for  the  full  development.  Five  units  have 
already  been  installed  and  its  power  house  and  transformer  have  been  com- 
pleted for  five  uuits.  It  has  cost  |5,550,000,  and  to  make  11  units  would  cost 
$1,250,000  more.  It  has  an  underground  conduit  connecting  the  Canadian 
plant  with  the  American  plant  of  the  Niagara  Falls  Power  Co.,  with  a  capacity 
of  128,000  horsepower  transmission,  with  cables  in  it  of  the  capacity  of  32,000. 
It  has  a  separate  transmission  line  16  miles  along  the  Niagara  River  to  Fort 
Erie,  with  towers  to  carry  the  lines  across  the  river,  all  of  which  transmission 
plant  cost  $434,000.  It  sells  in  Canada  1,340  horsepower,  with  an  option  to 
purchasers  to  take  4,237  horsepower. 

From  what  has  been  said  It  will  be  seen  that  the  Ontario  Power  Co.  has  now 
invested  or  under  contract  $6,500,000,  which  will  produce  66,000  horsepower; 
that  it  and  its  affiliated  companies  have  expended  $1,000,000  for  transmission  in 
Canada,  and  about  $3,000,000  for  transmission  in  the  United  States. 

That  the  Electrical  Development  Co.  has  invested  $6,300,000,  which  will 
produce  50,000  horsepower;  and  a  transmission  line  in  Canada  of  $2,500,000, 
and  perhaps  $300,000  in  transmission  lines  in  the  United  States. 

That  the  Canadian  Niagara  Power  Co.  has  invested  $5,350,000,  which  will 
produce  55,000  horsepower,  and  $500,000  in  transmission  lines  In  the  United 
States. 

Capt.  Kutz  recommended  the  allowance  to  the  Ontario  Power  Co.  of  a  permit 
for  60,000  horsepower;  to  the  Canadian  Niagara  Falls  Power  Co.  the  same 
amount,  60,000  horsepower;  to  the  Electrical  Development  Co.  37.500. 

I  think  the  Ontario  Co.  is  entitled  to  a  larger  allowance  than  the  other  two 
companies,  because  it  generates  11,000  horsepower  more  than  the  Canadian 
Niagara  Falls  Co.,  and  16,000  horsepower  more  than  the  Electrical  Develop- 
ment Co.  It  has  invested  $200,000  more  in  its  power  plant  than  the  Electrical 
Development  Co.  and  $1,000,000  more  than  the  Canadian  Niagara  Falls  Co.  It 
uses  for  the  production  of  one  unit  of  horsepower  perhaps  15  per  cent  less 
of  water  than  the  other  two  companies.  But  more  than  all,  it  has  expended 
$3,000,000  in  a  transmission  line  from  the  international  boundary  to  Rochester, 
Syracuse,  Lockport,  and  Buffalo.  This  investmeuet  is  almost  wholly  dependent 
for  use  and  profit  on  the  Importation  of  electricity  from  Canada.  Capt.  Kutz 
reports  that  60,000  horsepower  will  enable  the  company  to  secure  a  reasonable 
return  on  the  transmission  investment  after  paying  a  proper  amount  for  the 
power  at  the  boundary.  This  would  leave  to  be  divided  between  the  other  t>vo 
companies  09,000  horsepower,  and  objection  is  made  to  this  discrimination 
against  them  in  ffevor  of  the  Ontario  Power  Co.  because  their  plants  are  so 
arranged  that  by  the  expenditure  of  a  million  and  a  quarter  the  Niagara  Co. 
could  increase  its  output  to  110,000  horsepower,  and  by  the  expenditure  of  a 
million  and  a  half  the  Development  Co.  could  increase  its  output  to  130.000 
horsepower,  whereas  the  Ontario  Co.  must  expend  $6,500,000  more  to  reach  its 
full  capacity  of  180,000  horsepower,  or  about  $3,200,000  to  reach  a  capacity 
of  130,000  horsepower.  While  this  circumstance  is  entitled  to  some  weight 
against  proportioning  the  allowances  to  the  capital  actually  expended  on  the 
power  plants  or  the  horsepower  now  produced  from  the  present  installations, 
still  I  thing  the  considerations  already  suggested,  especially  the  special  expendi- 
ture for  long  distance  transmission,  really  outweigh  everything  else  in  requiring 
that  If  possible  a  sufficient  amount  be  allowed  to  pay  a  reasonable  profit  on 
that  Investment,  which  Is  wholly  dependent  on  transmission. 

Coming  now  to  the  division  between  the  Niagara  Falls  Co.  and  the  develop- 
ment company,  the  conclusion  is  not  so  easy.  The  development  company  has 
invested  about  three-quarters  of  a  million  more  on  its  power  plant  than  the 
Niagara  Co.,  but  under  Its  present  installation  it  can  not  produce  as  much 
horsepower  by  5,000.    It  has  expended  $2,500,000  to  carry  20,000  horsepower  to 
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Toronto  and  has  contracts  for  10,000  more.  The  Canadian  business  does  not 
pay  as  well  as  the  American  business,  especially  that  of  the  Niagara  Ck)., 
which  is  quite  profitable  under  its  existing  contracts.  Considering  ti^ese  con- 
tracts. It  seems  to  me  that  with  its  slight  cost  of  transmission  and  the  advanta- 
geous situation  that  it  enjoys  in  respect  to  its  afiiliated  American  company,  an 
allowance  of  52,500  horsepower  for  the  Niagara  Co.  will  enable  it  to  fulfill  all 
its  probable  demands  at  a  good  profit.  The  works  across  the  river  produce 
76,300  horsepower,  and  adding  52,500  horsepower  makes  128,800  horsepower. 
The  American  company  now  earns  9  per  cent  on  its  stock  of  $4,000,000  and 
interest  on  a  bonded  Indebtedness  of  $19,000,000.  It  has  contracts  recjuiring  a 
maximum  of  102,000  horsepower,  but  the  call  on  its  capacity  lias  never  exceeded 
85,000  horsepower,  because  the  calls  do  not  coincide.  On  the  capital  Invested, 
there  is  no  likelihood  that  the  Niagara  Co.  will  suffer  a  loss.  It  will  not  make 
as  much  as  it  would  have  made  had  it  been  allowed  to  transmit  its  full  capacity 
after  building  the  contemplated  additions  to  its  installation,  but  the  act  only 
intended  to  save  the  Investors  from  losses  on  the  plant  actually  invested,  not 
to  compensate  them  for  prospective  gain. 

This  leaves  for  the  Electrical  Development  Co.  46,000  horsepower  to  transmit 
to  the  United  States  after  producing  30,000  horsepower  and  transmitting  it  to 
Toronto  and  elsewhere.  This  would  justify  the  company  in  increasing  the 
number  of  units  in  its  installation  if  it  could  secure  transmission  to  the  United 
States.  It  is  probable  that  the  amount  is  not  enough  to  justify  the  elaborate 
outlay  required  for  transmission  to  American  customers,  and  this  reduces  the 
value  of  the  permit;  but  I  can  not  think  that  it  will  not  be  able  to  arrange 
for  the  disposition  of  transmissible  current  at  the  boundary  at  such  figures  as 
to  be  profitable,  even  if  the  amount  it  makes  per  horsepower  be  less  than  that 
which  the  two  American  companies  realize,  because  of  their  greater  facility 
for  reaching  customers,  the  one  through  the  Rochester  transmission  plant  and 
the  other  through  the  American  Niagara  Co.'s  plant  and  good  will.  Under 
this  arrangement  and  allotment  the  Canadian  Co.  becomes  the  only  one  which, 
assuming  a  demand  for  its  American  delivery,  will  be  justified  in  increasing 
the  capacity  of  its  power  plant  by  installing  more  units.  The  demand  in 
Canada  for  the  product  of  the  Ontario  and  Niagara  companies  may  grow  some, 
but  not  very  much,  so  that  they  are  likely  to  be  confined  to  their  present 
Installation. 

Before  closing  I  ought  to  notice  a  claim  of  the  Niagara  Co.  that  it  has  by 
its  charter  a  preferential  right  over  the  other  two  companies,  so  that  it  ought 
to  be  allowed  Its  full  110,000  horsepower  for  transmission  before  the  other  two 
companies  receive  permits  to  transmit  any  current  at  all.  The  preference 
claimed  Is  really  only  a  priority  in  taking  water  from  the  river,  and  can  not 
be  reasonably  extended  to  apply  to  rights  to  transmit  current  where  there  is 
no  lack  of  water  for  all. 

The  Niagara  Falls  Power  Co.  and  its  Canadian  other  self  ask  that  the  two 
permits  to  them  shall  contain  a  provision  by  which  in  case  of  a  reduction  of 
the  amount  of  water  diverted  on  the  American  side  below  the  permitted  limit, 
a  corresponding  increase  beyond  the  limit  permitted  on  the  Canadian  side 
may  be  authorized.  This  privilege  must  be  denied.  The  American  diversion 
and  the  Canadian  transmission  must  be  kept  separate  In  the  permits  and  should 
be  absolute  and  not  variable.  It  would  form  an  uncomfortable  precedent  in 
other  cases. 

It  has  been  asserted  by  persons  who  profess  to  have  information  that  the 
three  companies  here  seeking  permits  are  looking  forward  to  an  amalgamation 
of  interests  or  a  combination  for  the  purpose  of  keeping  up  the  prices  of  elec* 
trical  power  by  avoiding  competition  that  will  deny  to  the  public  the  benefit 
it  is  entitled  to  enjoy  from  the  natural  water  power  that  these  companies 
nse  at  comparatively  small  benefit  to  any  one  of  the  Governments  which  au- 
thorize Its  use.  This  Is  denied  by  the  applicants.  Just  what  effect  the  exist- 
ence of  such  a  combination  ought  to  have  to  require  a  revocation  or  modification 
of  these  permits  is  a  matter  of  grave  doubt,  but  should  evidence  in  proper  form 
of  the  existence  of  such  combination  be  brought  to  me  as  a  ground  for  the 
modification  of  the  action  now  taken,  It  will  be  given  careful  consideration. 

The  order  for  permits  will,  therefore,  be  for — 

The  International  Ry.  Co 1.500 

The  Ontario  Power  Co 60,000 

The  Canadian  Niagara  Falls  Power  Co 52.500 

The  Electrical  Development  Co 46,000 
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The  Chief  of  Engineers  and  Capt.  Kutz  will  prepare  the  permits  after  con- 
sultation with  counsel  fbr  the  respective  companies.  An  order  should  also  be 
entered  detailing  Capt.  KutK  to  rep<yrt  a  irtan  for  the  supervision  of  the  opera- 
tion of  these  companies  under  the  permits,  with  a  view  to  secure  strict  compli- 
ance with  their  terms. 

W.  H.  Tatt, 
S^icreiary  of  W^. 
Jawttauy  18,  1907. 


A  BILL  For  the  control  and  raituiiition  of  the  wtten  of  Niagara  River,  for  the  preser- 
vation  of  Niagara  Falls,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  t/nffedj 
States  of  America  in  Congress  assem'bled,  That  the  diversion  of  water  from 
Niagara  River  or  its  tributaries,  in  the  State  of  New  York,  is  hereby  prohibited, 
except  with  the  consent  of  the  Secretary  of  War  as  hereinafter  authorized  in 
section  two  of  this  Act:  Provided,  That  this  prohibition  shall  not  be  Inter- 
preted as  forbidding  the  diversion  of  the  waters  of  the  Great  Lakes  or  of 
Niagara  River  for  sanitary  or  domestic  purposes,  or  for  navigation,  the  amount 
of  which  may  be  fixed  from  time  to  time  by  the  Congress  of  the  United  States 
or  by  the  Secretary  of  War  of  the  United  States  under  its  direction. 

Sec.  2.  That  the  Secretary  of  War  is  hereby  authorized  to  grant  permits  fbr 
the  diversion  of  water  in  the  United  States  from  said  Niagara  River  or  its 
Cributarles  for  the  creation  of  power  to  individuals,  companies,  or  corporations 
which  are  now  actually  producing  power  from  the  waters  of  said  river,  or  its 
tributaries,  in  the  State  of  New  York,  or  from  the  Brie  Canal ;  also  pertaits  for 
the  transmission  of  power  from  the  Domlnloh  of  Canada  into  the  United  States, 
to  companies  legally  authorized  therefor,  both  for  diversion  and  transmfssion, 
as  hereinafter  stated,  but  pfermlts  for  diversion  shall  be  issued  only  to  the 
individuals,  companies,  or  corporations  as  aforesaid,  and  only  to  the  amount 
now  actually  in  use  or  contracted  to  be  used  in  fisictories  the  buildings  fbr 
which  are  now  in  process  of  construction,  not  exceeding  to  any  one  individual, 
<!ompany  or  corporation  as  aforesaid  a  maximum  amount  of  eight  thousaUd  six 
hundred  cubic  feet  per  second,  and  not  exceeding  to  all  individuals,  companii^s 
or  corporations  as  aforesaid  an  aggregate  amount  of  fifteen  thousand  six  htm- 
dred  cubic  feet  per  second ;  but  no  revocable  permits  shall  be  Issued  by  the  said 
Secretary  under  the  provisions  hereafter  set  forth  for  the  diversion  of  addi- 
tional amounts  of  water  from  the  said  river  or  its  tributaries  until  the  approxi- 
mate amount  for  which  permits  may  be  issued  as  above,  to  wit,  fifteen  thousand 
aix  hundred  cubic  feet  per  second,  shall  for  a  period  of  not  less  than  six  months 
have  been  diverted  from  the  waters  of  said  river  or  its  tributaries.  In  the  State 
of  New  York :  Provided,  That  the  said  Secretary,  subject  to  the  provisions  of 
-section  five  of  this  Act,  under  the  limitations  relating  to  time  above  set  forth  is 
hereby  authorized  to  grant  revocable  permits,  from  time  to  time,  to  such  Indi- 
viduals, companies,  or  corporations,  or  their  assigns,  for  the  diversion  of  addi- 
tional amounts  of  water  from  the  said  river  or  its  tributaries  to  such  amount.  If 
any.  as,  in  connection  with  the  nmount  diverted  on  the  Canadian  side,  shall  not 
injure  or  interfere  with  the  navigable  capacity  of  said  river,  or  its  integrity 
and  proper  volume  as  a  boundary  stream,  or  the  scenic  grandeur  of  Niagara 
Falls;  and  that  the  quantity  of  electrical  power  which  may  by  permits  b4 
allowed  to  be  transmitted  from  the  Dominion  of  Canada  into  the  United  States, 
shall  be  one  hundred  and  sixty  thousand  horsepower:  Provided  further,  Tliat 
the  said  Secretary,  subject  to  the  provisions  of  section  five  of  this  act,  may 
issue  revocable  permits  for  the  transmission  of  additional  electrical  jwwer  so 
generated  in  Canada,  but  In  no  event  shall  the  amount  included  In  such  permits, 
together  with  the  said  one  hundred  and  sixty  thousand  horsepower  and  the 
amount  generated  nnd  used  In  Canada,  exceed  three  hundred  and  fifty  thou- 
aand  horsepower :  Providing  alirnys.  That  the  provisions  herein  permitting  diver- 
sions and  fixing  the  aggregate  horsepower  herein  permitted  to  be  transmitted 
into  the  United  States,  as  aforesnid,  are  Intended  as  a  limitation  on  the  author- 
ity of  the  Secretary  of  War,  and  shall  in  no  wise  be  construed  as  a  direction  to 
said  Secretary  to  issue  i)ermits,  and  the  Secretary  of  War  shall  make  regula- 
tions preventing  or  limiting  the  diversion  of  water  and  the  admission  of  elec- 
trical power  as  herein  stated;  and  the  permits  for  the  transmission  of  elec- 
trical power  issued  by  the  Secretary  of  War  may  specify  the  persons,  cod*- 
panles,  or  corjTorations  by  whom  the  same  shall  be  transmitted,  and  the  per- 
^sons,  companies,  or  corporations  to  whom  the  same  shall  be  delivered. 
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Sec.  3.  That  any  person,  company,  or  corporation  diverting  wa^er  from  the 
said  Niagara  River  or  its  tributaries,  or  transmitting  electrical  power  into  the 
United  States  from  Canada,  except  as  herein  stated,  or  violating  any  of  the 
provisions  of  this  act,  shall  be  deemed  ^ilty  of  a  misdeme<auor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  two  thousand  five 
hundred  dollars  nor  less  than  five  hundred  dollars,  or  by  imprisonment  (in  the 
case  of  a  natural  person)  not  exceeding  one  year,  or  by  both  such  punishments, 
in  the  discretion  of  the  court.  And,  further,  the  removal  of  any  structures  or 
parts  of  structures  erected  in  violation  of  this  act,  or  any  construction  incidental 
to  or  used  for  such  diversion  of  water  or  transmission  of  power  as  is  herein 
prohibited,  as  well  as  any  diversion  of  water  or  transmission  of  power  in  vio- 
lation hereof,  may  be  enforced  or  enjoined  at  the  suit  of  the  United  States  by 
any  circuit  court  having  Jurisdiction  in  any  district  in  which  the  same  may  be 
located,  and  proper  proceedings  to  this  end  may  be  instituted  under  the  direc- 
tion of  the  Attorney  General  of  the  United  States. 

Sec.  4.  That  the  President  of  the  United  States  is  respectfully  requested  to 
open  negotiations  with  the  Government  of  Great  Britain  for  the  purpose  of 
effectually  providing,  by  suitable  treaty  with  said  Government,  for  such  regu- 
lation and  control  of  the  waters  of  Niagara  River  and  its  tributaries  as  will 
preserve  the  scenic  grandeur  of  Niagara  Falls  and  of  the  rapids  in  said  river. 

Sec.  5.  That  the  provisions  of  this  act  shall  remain  in  force  for  three  years 
from  and  after  date  of  its  passage,  at  the  expiration  of  which  time  all  permits 
granted  hereunder  by  the  Secretary  of  War  shall  terminate  unless  sooner  re- 
yoked,  and  the  Secretary  of  War  is  hereby  authorized  to  revoke  any  or  all 
permits  granted  by  him  by  authority  of  this  act,  and  nothing  herein  contained 
shall  be  held  to  confirm,  establish,  or  confer  any  rights  heretofore  claimed  or 
exercised  in  the  diversion  of  water  or  the  transmission  of  power. 

Sxo.  6.  That  for  accomplishing  the  purposes  detailed  in  this  act  the  sum  of 
fifty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  ap- 
propriated from  any  moni^ys  in  the  Treasury  not  otherwise  appropriated. 

Sec.  7.  That  the  right  to  alter,  amend,  or  repeal  this  act  is  hereby  expressly 
reserved. 

Approved,  June  20,  1906. 

Maj.  Labue.  There  is  another  matter  that  I  feel  some  hesitancy  in 
touching  on,  since  it  aflfects  only  the  scenic  beauty  of  the  Falls  and 
vicinity,  which  is  a  subject  not  altogether  in  my  line.  In  granting 
these  permits  in  1907  the  Secretary  of  War  incorporated  in  them 
certain  conditions  as  to  the  restoration  of  the  scenic  beauty  of  the 
Falls  and  the  Gorge.  I  may  say  tiiat  these  conditions  have  been 
fully  and  wholly  lived  upto  by  the  power  companies.  They  have 
done  everything  that  the  War  Department  has  asked  them  to  do  in 
this  matter.  TR)  assist  him  in  deciding  what  these  conditions  should 
be  and  what  the  companies  should  do,  the  Secretary  of  War  engaged 
the  services  of  several  eminent  artists  and.  others  under  the  designa- 
tion of  the  Niagara  Falls  committee.  The  report  of  that  committee 
is  in  this  document  (H.  Doc.  No.  246).  It  appears  to  me  desirable, 
although  I  have  no  instructions  from  the  Secretary  of  War  to  this 
effect,  that  in  the  legislation  that  is  adopted  there  should  be  some  pro- 
vision which  will  justify  continuing  this  committee  in  existence,  or 
at  least  that  it  be  so  drawn  as  to  not  legislate  the  committee  out  of 
existence. 

The  Chairman.  Are  these  commissioners  paid  by  the  Government 
now?^ 

Maj.  Ladue.  There  have  been  some  fees  paid  to  certain  of  the  mem- 
bers of  the  committee  for  particular  services.  Their  service  on  this 
committee  is  a  work  of  love  to  a  certain  extent,  and  on  account  of  the 
fact  that  the^  are  very  much  interested  in  this  subject,  the  fees  that 
they  are  satisfied  to  receive  are  very  much  less  than  the  fees  they 
would  receive  for  any  such  services  m  other  employments,  but  they 
do  receive  small  fees  for  their  attendance  on  the  committee. 
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Mr.  KENDALL.  About  how  many,  Major,  constitute  this  committee? 

Maj.  Ladue.  I  believe  there  are  four. 

Mr.  Garner.  That  is  not  the  National  Waterways  Committee,  is  it? 

Maj.  Ladue.  No,  sir. 

Mr.  Foster.  What  are  their  names  ? 

Maj.  Ladue.  Their  names  are:  Mr.  Frank  D.  Millet,  Mr.  Frederick 
Law  Olmstead,  Maj.  John  S.  Sewell,  and  Maj.  Charles  Keller.  Maj. 
Keller  was  appointed  in  place  of  Mr.  McEam,  who  died. 

Mr.  Garner.  Could  you  estimate,  Major,  how  much  this  committee 
has  gotten  up  to  date  ? 

Maj.  Ladue.  The  total  expenditure  on  account  of  the  committee, 
including  expenses  of  every  kind,  from  1907  to  date,  has  been 
^,627.80. 

The  Chairman.  Major,  will  you  be  good  enough  to  be  here  next 
Tuesday  morning? 

Maj.  Ladue.  Yes,  sir.    I  shall  be  pleased  to  do  so. 

Mr.  Garner.  Major,  with  the  permission  of  the  chairman,  I  want 
to  say  I  believe  it  was  yesterday,  or  the  day  before^  there  was  some 
discussion^  about  a  permit  that  has  not  been  utilized.  Have  you 
any  additional  information  about  that  matter  that  you  could  give 
to  the  committee? 

Maj.  Ladue.  I  know  nothing  further  than  I  knew  the  other  night. 
In  what  particular? 

Mr.  Garner.  Well,  if  I  could,  I  would  like  to  have  some  reason 
given  to  the  committee  why  a  permit  has  been  in  existence  for  five 
years,  and  the  company  to  wnich  the  permit  was  eiven  has  not 
utilized  it  to  bring  power  into  the  United  States.  The  permit  has 
only  been  utilized  by  other  companies  to  the  extent  oi  10,000  or 
12,000  horsepower,  whereas  it  appeared  from  the  statements  of  the 
gentlemen  from  Windsor,  Ontario,  that  applications  are  now  on^  file 
with  the  War  Department  asking  for  25,000  horsepower  to  go  into 
Detroit,  Mich.,  and  that  application  had  been  refused  on  the  ground 
that  the  full  extent  of  the  permit  had  been  already  granted. 

Maj.  Ladue.  The  Burton  law  was  limited  by  its  terms  to  three 
years.  It  authorized  the  Secretary  of  War  to  grant  permits  for 
certain  things — for  the  diversion  oi  a  certain  amount  of  water  and 
for  the  importation  of  a  certain  amoimt  of  power.  In  addition  to 
these  specified  amounts,  it  authorized  the  Secretary  of  War,  under 
<;ertain  specific  conditions,  to  grant  additional  revocable  permits  for 
importation  of  additional  power.  I  was  not  connectea  with  this 
work  at  the  time,  but  I  presume  that  it  has  been  generally  considered 
that  these  permits,  which  were  granted  after  a  very  thorough  in- 
vestigation and  consideration  of  the  claims  of  the  various  compa- 
nies, were  intended  to  remain  in  force  as  long  as  the  Burton  law 
remained  in  force,  unless  there  should  be  some  very  good  and  com- 
pelling reason  for  their  revocation.  As  I  say,  I  give  that  as  my  view 
of  the  matter,  but  as  far  as  I  know  the  question  has  not  been  raised 
until  this  hearing.  The  Burton  law  has  oeen  extended  two  or  three 
times,  until  now  it  has  been  over  four  years  since  these  permits  were 
originally  granted,  but  I  presume  the^  same^  thought  has  been  in  the 
minds  of  thase  who  have  had  to  do  with  this  matter,  that  it  was  the 
probable  intent  of  the  Burton  law,  as  well  as  the  intent  of  the  per- 
mits given  under  that  law,  that  these  permits  should  last  as  long 
«s  the  Burton  law  lasted,  unless  some  good  reason  for  their  revoca- 
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tion  should  appear.  So  far  as  I  know,  there  has  been  no  question 
as  to  this  permit  of  the  Electrical  Development  Co.  until  recently. 

Liast  year,  in  1911,  this  Detroit  company  applied  for  a  permit  to 
transmit  additional  power  into  the  United  States  at  Detroit.  They 
were  told  that  the  full  amount  of  the  160,000  horsepower  authorized 
by  the  Burton  law  was  covered  by  existing  permits.  They  were  also 
told  that  there  was  a  provision  in  the  Burton  law  by  which  addi- 
tional revocable  permits  might  be  granted  under  certain  conditions 
specified.  Those  conditions  were,  as  we  informed  the  company,  first, 
thai  such  permits  must  be  granted  to  companies  legally  authorized 
to  do  the  business  which  they  proposed  to  do;  second,  that  the  sum 
total  of  all  permits  for  importation  of  power,  including  the  160,000 
horsepowei-  already  spoken  of,  and  all  power  generated  and  used  in 
Canada,  should  not  exceed  360,000  horsepower.  We  also  told  them, — 
and  this  is  not  in  the  Burton  law,  but  is  based  on  the  treaty — that 
they  would  also  be  required  to  show  that  this  additional  power  which 
they  desired  to  import  could  be  obtained  without  increasing  the  diver- 
sions on  the  Canadian  side  above  36,000  feet  per  second. 

The  representative  of  the  company  is  not  here  and  I  am  not  con- 
versant with  the 'motives  of  the  company,  but  they  dropped  the 
matter  at  the  time.  The  Burton  Act,  of  course,  was  about  to  expire, 
and  that  fact  may  have  had  some  influence  on  their  action,  but  I  am 
unable  to  say.  At  any  rate,  they  dropped  the  matter  at  tlie  time. 
Recently,  however,  they  have  renewed  their  application  for  a  i)ermit 
for  transmission  of  this  additional  power.  With  this  new  applica- 
tion they  have  given  iijs  the  information  that  we  asked  for.  They 
have  shown  us  that  they  are  legally  authorized  to  do  the  business. 
They  have  shown  us  copies  of  their  charter  and  contracts  for  the 
power.  Thejr  have  given  us  figures,  which  are  verified  by  our 
records,  showing  that  the  350,000  horsepower  limit  of  the  Burton  Act 
will  not  be  exceeded.  They  have  also  given  us  figures,  which  are 
verified  by  our  rcH^ords,  showing  that  the  diversion  will  not  exceed 
the  leffal  limit  in  Canada.  The  matter  now  becomes  one  of  policy. 
Legally  the  permit  can  be  granted.  The  question  of  policy  rests  with 
the  Secretary  of  War,  and  is  under  consideration  now. 

Mr.  Gauct^r.  Has  anv  other  company  applied  for  a  permit  to  bring 
power  in  from  Canada  i 

Maj.  Ladub.  I  recall  no  recent  application  from  any  other  com- 
pany. Some  years  ago  there  were  some  applications,  but  as  I  recall 
the  matter  none  of  them  came  to  the  point  of  being  formally  acted 
upon  by  the  Secretary  of  War. 

Mr.  GrARNER.  In  construing  the  Burton  act  as  giving  a  permit  per- 
manency during  its  life,  if  it  were  shown  to  you  and  to  the  War 
Department  that  the  company  that  had  the  permit  was  not  using  it, 
would  you  still  think  that  the  Burton  act  contemplated,  because  you 
issued  that  permit,  that  you  must  keep  it  in  existence  during  the  life 
of  that  law  to  the  exclusion  of  othersi 

Maj.  Ladue.  Not  at  all.  I  consider  that  if  such  a  matter  were 
formally  presented  it  would  be  a  question  for  consideration;  and  if 
the  case  were  strong  enough,  if  a  proper  case  were  made  out,  I  would 
consider  that  under  the  law  the  permit  might  be  revoked.  There  is 
no  doubt  that  the  permit  is  subject  to  revocation  at  any  time  under 
the  act.    It  simply  becomes  a  question  of  policy. 
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Mr.  Gabner.  And  then  it  resolves  itself  into  a  question  of  whether 
it  would  be  proper  policy  for  the  Gk)vemment  to  revoke  a  permit 
and  grant  it  to  someone  else  ? 

Maj.  Laoue.  That  is  as  I  understand  the  matter. 

Mr.  Garneh.  There  is  one  company  to  which  a  permit  was  granted 
five  years  ago  that  has  ne^er  utilized  this  permit  as  to  selling  its 
power,  but  another  company  has  been  importing  it  into  the  United 
States. 

Maj.  Ladue.  There  is  one  which  is  not  now  utilizing  its  permit. 

Mr.  Cooper.  What  company  is  that? 

Mr.  Ladue.  The  Electrical  Development  Co. 

Mr.  Cooper.  Where  did  it  get  its  charter  ? 

Maj.  Ladue.  The  Electrical  Development  Co.  is  a  Canadian  cor- 
poration which  develops  power.  Of  course,  the  permit  is  not  panted 
to  the  Electrical  Development  Co.,  but  to  its  associates  on  this  side. 

Mr.  Cooper.  Who  are  theyt 

Maj.  Ladue.  The  Cataract  Power  &  Conduit  Co.  of  Niagara  Falls 
and  to  the  Niagara  Falls  Electrical  Transmission  Co.,  and  to  such 
other  distributing  agents  as  the  Electrical  Development  Co.  may 
designate. 

Mr.  Harrison.  Their  charter  was  granted  in  1903  ? 

Maj.  Ladue.  Investigations  before  the  permit  was  given  showed 
that  the  company  on  the  American  side  had  gone  to  some  expense  to 
prepare  its  plant  for  the  utilization  of  the  power,  and  that  at  that 
time  they  were  as  much  entitled  to  it  as  anybody  else.  Why  they 
have  not  utilized  it  I  do  not  know. 

Mr.  Garner.  Major,  do  you  know  the  officers  and  members  of  i^at 
company?    Have  you  a  record  of  them! 

M!aj.  Ladue.  We  can  certainly  get  it  if  we  have  not  got  it 

Mr.  Kendall.  Gen.  Greene,  do  you  know  who  they  are? 

Gen.  Greene.  The  permit  gives  the  right  to  the  Electrical  Defvelop- 

ment  Co.  and  to  all  the  companies  to  whom  they  see  fit  to  sell  it. 

That  is  in  the  reports  of  the  War  Depaxtment,  is  it  not?    The  permit 

reads  as  follows : 

AuGusED  Tit  Ifl07. 

To  the  Niagara  FaUs  Electrical  Transmission  Ck>.,  and  to  the  Cataract  Power 
ft  Conduit  Co.,  and  to  such  other  distributing  agents  of,  conp^niea  in  the  Ualted 
States  as  the  Electrical  Development  Co.  of  Ontario  (Ltd.)  may  designate  to 
receive  from  the  said  Electrical  Dev^opment  Co.  of  Ontario  (Ltd.)  at  the 
international  boundary  line  and  to  transmit  into  the  United  States  46»000  elec- 
trical horsepower,  provided  that  a  part  of  such  electrical  power  may  be  Deoeived 
by  the  Cataract  Power  &  Transmission  Co.,  at  the  international  boundary  over 
the  power  transmission  lines  of  the  Canadian  Niagara  Power  Co.,  and  that  the 
remaining  part  of  such  electrical  power  may  be  transmitted  into  the  United 
States  over  transmission  circuits  thereafter  to  be  approved  by  the  Chief  of 
Engineers,  and  may  be  received  by  the  said  Niagara  Falls  Biectrlcal  Trana- 
mission  do,,  or  such  distributing  agents  or  companies  in  the  United  States  as 
the  said  The  Ellectrical  Development  Co.  of  Ontario  (Ltd.)  may  designate. 

Mr.  Garner.  I  believe  you  have  purchased  some  power  from  this 
company  that  had  the  permit? 

Gen.  Greene.  Never;  except  one  or  two  hours  in  the  winter  when 
our  manufacturing  load  was  a  little  more  than  our  powerhouse  could 
take  care  of. 

Mr.  Garner.  Who  did  purchase  this  power  ?    Do  you  know  I 

Gen.  Greene.  Well,  it  is  common  report  that  the  Cataract  Power 
&  Conduit  Co.,  of  Buffalo,  is  purchasing  power  from  them.    That 
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contract  was  made  public  in  reports  of  the  Canadian  park  commis- 
sioners. It  ran,  as  I  recall,  for  three  years,  from  1907  to  1910,  and 
was  for  one  unit  or  such  part  of  it  as  the  Cataract  Power  &  Conduit 
Co.,  of  Buffalo,  miffht  wish  to  use,  the  maximum  power  of  the  unit 
being  about  12,000  horsepower. 

Mr.  Garner.  Do  you  remember  anything,  General,  about  what 
price  the  contract  for  that  power  called  fori  You  stated  that  the 
contract  was  made  public? 

Gen.  Gbxxne.  I  was  not  strictly  accurate.  A  reference  to  the  con- 
tract was  made  public.  I  never  saw  the  price  and  I  do  not  know  what 
it  was. 

Mr.  Garner.  You  do  not  know  where  we  could  get  information  as 
to  the  price  they  paid  for  this  power? 

Gen.  Greene.  I  do  not  know  except  from  the  officers  of  the  Cat- 
aract Power  &  Conduit  Co.,  or  the  officers  of  the  Buffalo  Electrical 
Development  Co. 

Mr.  Garner.  I  was  speaking  about  any  one  in  this  city? 

Greii.  Greene.  I  do  not  think  the  War  Department  has  it. 

You  asked  me,  I  think,  as  to  the  officers.    The  report  further  says : 

The  Electrical  Development  Ck).,  under  a  contract  which  expired  June  20, 
1911,  formerly  transmitted  power  to  Terminal  B  station  at  Buffalo  in  par- 
allel with  the  Canadian  Niagara  Power  Co.  The  load  was  continuous,  being 
the  peaks  for  short  periods  of  the  day  only.  These  peaks  reached  a  maximum 
of  9,000  to  10,000  horsepower.  Since  the  expiration  of  the  contract  no  power 
has  been  exported  from  the  plant  of  the  Electrical  Development  Co. 

No  contract  has  been  made  with  the  Electrical  Development  Co. 
since  the  expiration  of  this  contract. 

You  asked  me  as  to  officers  of  this  company ;  they  live  in  Toronto, 
Canada,  and  are  as  follows:  Mr.  Kobert  J.  Fleming  is  the  general 
manager;  I  think  Sir  William  McKenzie  is  president,  but  am  not 
perfectly  sure;  he  is  the  principal  owner. 

Mr.  Goodwin.  It  is  ascertained  that  after  a  life  of  50  years  one 
of  these  leases  had  expired  and  was  renewed  for  999  years;  now  is 
that  correct? 

Gen.  Greene.  I  think  it  is  a  little  in  error,  sir.  I  think  it  said 
that  the  charter  of  a  New  York  corporation  which  originally  ran  for 
50  years  had  been  extended  to  999  years.    Was  not  that  it? 

Mr.  GrooDWiN.  Well,  possibly  it  was  in  that  form.  Well,  now,  is 
that  charter  irrevocable  if  it  should  be  ascertained,  if  we  could 
ascertain  the  quantity  of  water  that  would  flow  from  the  cataract? 

Gen.  Greene.  I  do  not  know  as  to  the  company ;  I  can  tell  you  as 
to  the  charters  of  the  companies  I  am  connected  with.  The  con- 
tracts with  the  Park  Commissioners,  including  the  right  to  occupy 
their  land  and  use  the  water  going  past  their  lands,  m  which  they 
are  riparian  owners,  run  for  50  years  beginning  with  1900,  together 
with  three  renewals  of  20  years  each,  at  a  price  to  be  agreed  upon  in 
each  case,  or  settled  by  arbitration.  The  price  for  the  first  fiscal  year 
is  fixed. 

Mr.  Goodwin.  It  seems  to  me  it  would  be  contrary  to  public  policy 
to  make  a  renewal  of  such  extended  length  as  practically  1,000  years. 

Gen.  Greene.  That  is  the  charter,  the  right  to  do  business ;  but  the 
contract  I  speak  of,  or  the  right  to  take  the  water  on  the  Canadian 
side,  is  50  years,  with  the  privilege  of  three  renewals  of  20  years  each. 
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Mr.  Goodwin.  What  is  it  on  the  American  side} 

Gen.  Greene.  On  the  American  side  the  charter  is  perpetual,  but 
they  claim  the  right  of  ownership  in  the  riparian  rights  to  the  waters 
of  Nia^ra  Fails,  just  the  same  as  in  the  ownership  of  their  land. 

Mr.  Brown.  That  is  covered  under  the  New  York  laws. 

The  Chairman.  You  can  proceed,  Maj.  I^due. 

Maj.  Ladue.  I  have  nothing  more  to  say,  unless  the  committee  de- 
sires to  ask  me  any  questions. 

Mr.  Garner.  Major,  have  we  any  way,  if  I  understand  Gen. 
Greene's  and  your  statements,  of  ascertainmjg  the  compensation  that 
this  electrical  company  that  had  the  permit  to  import  the  power, 
received  for  transferring  this  permit  to  some  other  company  ? 

Maj.  Ladue.  I  think  we  have  no  record  in  the  War  Department  of 
any  such  matters.  I  do  not  understand  that  they  transferred  their 
permit. 

Mr.  Garner.  Well,  if  I  understand  it,  they  did  not  produce  power 
and  import  it,  but  they  sold  power. 

Gen.  Greene.  Yes;  they  produced  the  power  and  sold  it  to  the 
Cataract  Power  &  Conduit  Co.,  of  Buffalo,  as  this  long  contract  I 
gave  you  gave  them  the  right  to  do;  but  what  price  they  got  I  do 
not  know.  I  suppose  you  can  summon  the  officers  of  the  Cataract 
Power  &  Conduit  Co.  here  and  they  will  tell  you. 

Mr.  Garner.  I  was  trying  to  get  at  what  profit  this  company  that 
had  the  permit  to  import  the  power  into  the  United  States  and  did 
not  utilize  that  permit,  made  out  of  the  permit.  That  is  what  I 
wanted  to  get  at,  if  possible. 

Maj.  Ladue.  I  am  unable  to  give  any  information  on  that  subject. 
I  do  not  think  we  have  any  source  of  such  information. 

Mr.  Cooper.  When  do  you  expect  that  report,  House  Report  No. 
246,  to  be  printed  ? 

Maj.  Ladue.  We  heard  from  the  Government  Piinting  Office  that 
it  was  likely  to  be  out  this  afternoon. 

The  Chairman.  I  called  up  the  Government  Printing  Office  and 
the  Public  Printer  told  me  tney  were  rushing  the  work.  We  will 
have  it  here  before  the  hearings  close. 

Mr.  Harrison.  I  ask  for  information.  Has  the  report  of  the  In- 
ternational Waterways  Commission  been  made  a  part  of  this  record  ? 

The  Chairman.  It  has  not  been. 

Mr.  Harrison.  It  appears  to  me  it  ou^ht  to  be  made  a  part  of  this 
record.  I  have  read  tnat  report  and  it  is  very  interesting.  I  find  it 
in  the  hearings  before  the  Committee  on  Rivers  and  Harbors  in  1906. 

The  Chairman.  Have  ^ou  got  it,  Mr.  Harrison  f 

Mr.  Harrison.  Yes ;  it  is  in  this  book  here. 

The  Chairman.  How  many  pages? 

Mr.  Harrison.  It  is  not  very  long.    About  eight  pages. 

The  Chairman.  If  there  is  no  objection,  that  report  can  be  incor- 
porated in  the  record  of  these  proceedings,  and  it  is  so  ordered. 
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{Senate  Document  No,  2^2,  Fifty-ninth  Congress,  first  session.] 

Report  of  the  American  Members  of  the  International  Waterways  Com- 
mission, WITH  Letters  from  the  Secretary  of  State  and  the  Secretary 
OF  War  Including  Memoranda  Regarding  the  Preservation  of  Niagara 
Falls. 

I^  the  Senate  wnd  House  of  Reprefentatives: 

I  submit  to  you  herewith  the  report  of  the  American  members  of  the  Intema- 
tiODftl  Waterways  Commission  regarding  the  preservation  of  Niagara  Falls.  I 
also  submit  to  you  certain  letters  from  the  Secretary  of  State  and  the  Secretary 
of  War,  includUng  memoranda  showing  what  has  been  attempted  by  the  De- 
partment of  State  in  the  effort  to  secure  the  preservation  of  the  falls  by  treaty. 

I  earnestly  recommend  that  Congress  enact  into  law  the  suggestions  of  the 
American  members  of  the  International  Waterways  Commission  for  the  preser- 
vation of  Niagara  Falls,  without  waiting  for  the  negotiation  of  a  treaty.  The 
law  can  be  put  in  such  form  that  it  will  lapse,  say  in  three  years,  provided  that 
during  that  time  no  international  agreement  has  been  reached.  But  in  any 
event  I  hope  that  this  Nation  will  make  it  evident  that  it  is  doing  all  in  its 
power  to  preserve  the  great  scenic  wonder,  the  existence  of  which,  unharmed, 
iihould  be  a  matter  of  pride  to  every  dweller  on  this  continent. 

Theodore  Roosevelt. 

The  White  House,  March  27,  J 906, 


Department  of  State, 

Washington,  March  24, 1906. 

Dear  Mr.  President  :  I  return  the  letter  of  the  Secretary  of  War  with  the 
repcHTt  of  the  American  members  of  the  International  Waterways  Commission, 
regarding  the  inreservation  of  Niagara  Falls. 
I  think  the  legislation  recommended  by  the  commission  would  be  very  useful. 
Faithfully,  yours, 

Elihu  Root. 


War  Department, 
Washinffton,  March  tO,  1906. 

My  Dear  Mr.  President:  I  herewith  transmit,  for  submission  by  you  to 
Congress,  the  report  of  the  American  members  of  the  International  Waterways 
Commission,  made  by  them  in  accordance  with  the  joint  resolution  approved 
March  15,  1906,  and  set  out  in  their  report.  The  recommendations  of  the  com- 
mission of  legislation  necessary  and  desirable  to  prevent  the  further  depletion 
of  water  flowing  over  the  Niagara  Falls  suggests  the  question  whether  such 
legislation  Is  within  the  limitations  of  the  legislative  power  of  Congress,  when 
applied  to  nonnavignble  parts  of  a  stream  which  is  within  the  borders  of  a 
State  and  which  Is  only  partly  navigable,  if  the  use  of  the  water  to  be  Inhibited 
does  not  affect  navigation  in  the  navigable  part  of  the  stream  below.  It  would 
seem  that  the  treaty  power  exercised  by  the  President  and  Senate  with  respect 
to  a  stream  which-  forms  the  boundary  between  this  country  and  another 
would  be  subject  to  less  limitation  in  this  regard  than  the  legislative  power  of 
Congress,  and  therefore  that  It  might  be  more  advisable  to  effect  the  result 
sought  by  Congress  through  a  treaty  than  through  a  statute. 
Very  respectfully, 

W.  H.  Taft,  Secretary  of  War, 

The  President. 


report  of  the  american  members  of  the  international  waterways  commis- 
sion regarding  the  preservation  of  niagara  falls. 

International  Waterways  Commission, 

Office  of  Chairman  American  Section, 

Washington,  D.  C,  March  19,  1906. 

Sir:  1.  The  American  members  of  the  International  Waterways  Commission 
have  the  honor  to  submit  for  transmittal  to  Congress  this  report,  in  compliance 
with  the  following  joint  resolution  approved  March  15,  1906 : 

"Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  the  members  representing  the  United 
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States  upon  the  International  Ck)mml88lon  created  by  section  four  of  the  river 
and  harbor  act  of  June  thirteenth,  nineteen  hundred  and  two,  be  requested  to 
report  to  Congress  at  an  early  day  what  action  is  In  their  judgment  necessary 
and  desirable  to  prevent  the  further  depletion  of  water  flowing  over  Niagara 
Falls;  and  the  said  members  are  also  requested  and  directed  to  exert,  in  con- 
junction with  the  members  of  said  commission  representing  the  Dominion  of 
Canada,  if  practicable,  all  possible  efTorts  for  the  preservation  of  the  said 
Niagara  Falls  in  their  natural  condition." 

2.  The  surplus  waters  of  Lake  Erie  are  discharged  through  the  Niagara 
River  into  Lake  Ontario,  the  mean  level  of  Lake  Erie  being  672.86  feet  and 
that  of  Lake  Ontario  being  246.61  feet  above  the  sea.  Leaving  Lake  Erie  at 
Buffalo,  the  river  is  navigable  and  flows  with  a  moderate  slope  to  a  short 
distance  below  Welland  River,  or  Chippewa  Creek,  about  19  miles,  in  which 
distance  it  has  a  fall  of  about  14  feet.  The  slope  here  is  suddenly  Increased 
and  the  river  ceases  to  be  navigable.  In  the  next  half  mile  it  has  a  fall  of 
about  50  feet,  forming  the  rapids  above  the  falls.  It  is  divided  by  Goat  Island 
into  t^o  arms  of  unequal  size,  that  on  the  Canadian  side  carrying  about  seven 
times  tbe  volume  of  water  carried  by  that  on  the  American  side.  At  the  foot 
of  Goat  Island  the  waters  of  both  arms  plunge  over  a  vertical  precipice^  con- 
stituting: Niagara  Falls  proper,  that  on  the  Canadian  side  iseing  usually  known 
as  the  Horseshoe  Fall,  and  that  on  the  American  side  as  the  American  Fall. 
The  height  of  the  Horseshoe  Fall  is  about  161  feet  and  that  of  the  American 
Fall  165  feet.  Immediately  below  the  falls  the  river  is  again  navigable  for  a 
short  distance,  and  then  assumes  the  character  of  rapids  as  far  as  Lewiston, 
7  miles  from  I^ke  Ontario,  where  it  again  becomes  navigable  and  remains  so 
until  it  enters  the  lake. 

3.  The  volume  of  water  flowing  varies  with  the  level  of  Lake  Brie,  which  level 
is  subject  to  variations  of  several  feet,  depending  upon  the  rainfaU,  barometric 
pressure,  and  direction  and  force  of  the  wind.  At  the  mean  level  of  the  lake 
(elevation  572.86)  the  volume  of  discharge  is  222,400  cubic  feet  per  second.  At 
a  very  low  stage  (elevation  571)  the  volume  is  180,800.  (See  Annual  Report, 
Chief  of  Engineers,  U.  8.  Army,  for  1900,  p.  5361.)  For  short  periods  in  mid- 
winter, or  with  prolonged  adverse  winds,  it  has  sometimes  been  even  less. 

4.  It  is  the  great  volume  of  water  in  the  falls  themselves  and  in  the  rapids 
which  makes  the  place  unique.  The  tremendous  display  of  power  in  wild  turbu- 
lence fascinates  the  mind,  and  gives  to  the  question  of  Niagara's  preservation  a 
national  interest. 

5.  The  local  authorities  on  both  sides  of  the  river  have  recognized  their 
responsibilities  in  this  matter,  but  have  taken  somewhat  different  views  as  to 
what  these  responsibilities  are.  As  long  ago  as  1883  the  State  of  New  York  pro- 
vided for  the  acquisition  of  the  lands  in  that  State  adjoining  the  Falls,  with  a 
view  to  creating  a  public  park,  and  in  1885  it  declared  that  these  lands  '*  shall 
forever  be  reserved  by  the  State  for  the  purpose  of  restoring  the  scenery  of  the 
Falls  of  Niagara  to  and  preserving  it  in  its  natural  condition ;  they  shall  forever 
be  kept  open  and  free  of  access  to  all  mankind  without  fee,  charge,  or  expense  to 
any  person  for  entering  upon  or  passing  to  or  over  any  part  thereof."  A  com- 
mission of  flve  was  created  to  carry  out  the  purposes  of  the  act  The  State 
reservation  now  includes  412  acres,  part  of  which  is  under  water,  and  an  annual 
appropriation  of  some  $25,000  is  made  for  its  care  and  maintenance.  The  com- 
mission has  no  Jurisdiction  beyond  the  limits  of  the  reservation,  but  it  has  never 
throughout  its  existence  failed  to  protest  and  bring  all  its  influence  to  bear 
against  the  depletion  of  the  falls  by  the  abstraction  of  water  above  and  beyond 
the  limits  of  the  reservation.  Nevertheless,  the  State  legislature  has  granted 
numerous  franchises  for  the  diversion  of  water,  as  will  appear  further  on. 

6.  Soon  after  the  creation  of  the  New  York  State  reservation  a  public  park 
was  created  on  the  Canadian  side,  called  the  Queen  Victoria  Niagara  Falls  Park, 
and  was  placed  under  the  control  of  flve  commissioners.  This  park  now  ex- 
tends practically  the  whole  length  of  the  Niagara  River  from  Lake  Erie  to  Lake 
Ontario,  and  embraces  an  area  of  about  734  acres.  By  an  act  of  the  Ontario 
Legislature  (62  Victoria,  chap.  11),  it  was  enacted  that  "The  said  commis- 
sioners, with  the  approval  of  the  lieutenant  governor  in  council,  may  enter  into 
an  agreement  or  agreements  with  any  person  or  persons,  company  or  companies^ 
to  take  water  from  the  Niagara  River  or  from  the  Niagara  or  Welland  Rivera 
at  certain  points  within  or  without  the  said  park  for  the  purpose  of  enabling 
such  person  or  persons,  company  or  companies  to  generate  within  or  without  the 
park  electricity,  or  pneumatic,  hydraulic,  or  other  power,  conducting  or  discharg- 
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Ing  said  water  through  and  across  the  said  park  or  otherwise  in  such  manner, 
for  such  rentals,  and  upon  such  terms  and  conditions  as  may  be  embodied  In  the 
agreement  or  agreements  and  as  may  appear  to  the  lieutenant  governor  In 
council  to  be  in  the  public  interest"  In  1908  this  act  was  amended  by  adding 
thereto  the  words  "  but  no  such  agreement  shall  be  operative  unless  and  until 
ratified  and  confirmed  by  the  legislative  assembly."  (3  Edward  YII,  cap.  7.) 
Inasmuch  as  the  pork  receives  no  aid  from  the  legislature  in  the  way  of  annual 
appropriations  for  its  support,  the  commissioners  have  felt  justified  in  using 
with  some  freedom  the  power  thus  granted  In  order  to  obtain  a  revenue  for  the 
general  improvement  and  maintenance  of  the  park.  Prior  to  the  amendment  of 
1003  they  entered  into  four  Important  agreements  for  the  diversion  of  water, 
and  caused  an  investigation  to  be  made  as  to  the  availability  of  additional  sites 
for  i»ower  works.  Two  of  these  atfreeraents  were  with  a  single  corporation, 
which  has  thus  far  utilized  only  one. 

7.  The  great  water  power  available  at  Niagara  Falls  naturnlly  attracted  the 
attention  of  engineers  at  an  early  day,  but  it  was  not  until  it  could  be  trans- 
mitted and  used  In  the  form  of  electricity  that  its  development  on  a  large  scale 
became  financially  practicable.  There  ate  now  five  principal  corporations  en- 
gaged in  furnishing  or  preparing  to  furnish  electricity  for  commercial  purposes 
obtained  from  the  water  power,  two  of  them  located  on  the  American  and  three 
on  the  Canadian  side.  A  brief  descriptfon  of  each  is  here  given.  A  map  show- 
ing their  location  is  submitted  herewith.  It  is  to  be  remarked  that  none  of  the 
diversions  have  been  sanctioned  by  the  United  States  Government. 

8.  /.  Niagara  Falls  Hydraulic  Power  d  Manufacturinff  Co. — This  company 
was  organized  in  1877  under  the  general  laws  of  the  State  of  New  York.  It 
purchased  a  canal  which  had  been  constructed  before  the  Civil  War  leading 
from  Port  Day,  above  the  falls,  through  the  city  of  Niagara  Falls,  to  the  edge 
of  the  cliff  t)elow  the  falls,  where  a  grist  mill  had  been  established.  (See  map.) 
The  length  of  this  canal  was  about  4,400  feet,  its  width  36  feet,  and  Its  depth  8 
feet.  A  width  of  70  feet  and  depth  of  10  feet  had  been  projected.  In  1881  the 
company  established  its  first  station  for  supplying  electricity  for  lighting,  thip 
being  the  first  public  distribution  for  commercial  purposes  of  electricity  derived 
from  Niagara  Falls.  The  increasing  demand  for  electricity  and  the  improved 
methods  of  transmitting  it  led  to  a  steady  development  of  the  works  of  this 
company  and  to  the  establishment  of  others.  In  1895  an  important  enlargement 
of  the  canal  having  been  begun,  the  right  of  the  company  to  take  water  from 
the  river  was  questioned  by  the  commissioners  of  the  State  reservation  at 
Niagara.  An  opinion  was  obtained  from  the  attorney  general  of  the  State  of 
New  York  (copy  appended  marked  "A")  in  which  it  was  held  tliat  the  Niagara 
River  is  a  navigable  river  in  law,  that  the  company  had  no  right  to  increase  the 
capacity  of  its  canal,  that  it  had  no  right  to  divert  any  water  from  the  river, 
and  that  a  diversion  of  water  sufficient  to  diminish  the  flow  over  the  falls  was  a 
nuisance  and  could  be  restrained. 

The  New  York  Legislature  thereupon  passed  an  act  (chap.  968,  Laws  of  1896), 
in  which  the  right  of  the  company  "  to  take,  draw,  use,  and  lease  and  sell  to 
others  to  use  the  waters  of  Niagara  River  for  domestic,  municipal,  and  sanitary 
purposes,  and  to  develop  power  therefrom  for  its  own  use  and  to  lease  and  sell 
to  others  to  use  for  manufacturing,  heating,  lighting,  and  other  business  pur- 
poses, is  hereby  recognized,  declared,  and  confirmed."  No  limit  as  to  the  time 
during  which  these  rights  were  to  exist  was  fixed,  but  the  amount  of  water  to  be 
taken  was  limited  to  that  which  could  be  drawn  by  a  canal  100  feet  wide,  with 
such  depth  and  slope  as  would  maintain  at  all  times  a  depth  of  14  feet.  The 
amount  of  water  thus  described  Is  not  specific.  It  is  computed  to  be  about 
9,500  cubic  feet  per  second  for  the  works  now  under  construction,  but  it  would 
be  possible  to  construct  works  under  different  plans  which  would  use  a  much 
greater  quantity  of  water.  The  company  is  now  using  about  4,0(X)  cubic  feet 
per  second.  It  is  extending  its  works,  and  expects  to  develop  about  134,0(X) 
horsepower,  in  addition  to  which  its  tenant  companies  will  develop  about  8,000 
horsepower.  It  has  paid  nothing  to  the  State  for  its  privileges.  A  list  of  the 
more  important  industries  which  this  company  supplies,  with  electricity  is  given 
in  Appendix  B.  Its  managers  estimate  that  the  power  plant  and  the  industries 
dependent  upon  it  for  power  represent  an  investment  of  $10,0(X),(XX). 

9.  //.  Niagara  Falls  Power  Co, — In  1886  the  New  York  Legislature  granted  a 
charter  to  a  company  called  the  '*  Niagara  River  Hydraulic  Tunnel  Power  & 
Sewer  Co.  of  Niagara  Falls,"  subsequently  amended  in  1886, 1889. 1891, 1892,  and 
1803.     (See  chap.  83,  1886;  chap.  489,  1886;  chap.  109,  1889;  chap.  253,  1891; 
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chap.  513,  18&2;  ctiap.  477,  1893.)  In  1S69  the  name  of  the  company  was 
changed  to  "The  Niagara  Falls  Power  Co.**  It  is  authorized  to  take  water 
sufficient  to  generate  200,000  horepower,  computed  to  be  about  17,200  cubic  feet 
per  second.  Its  franchise  is  for  50  years  from  March  81,  1886.  The  locatlmi 
of  its  worlds  is  shown  upon  the  map.  Beginning  about  a  mile  above  the  falls  a 
short  intake  cnnal  is  constructed  nearly  at  right  angles  with  t2ie  rtver  shore. 
Upon  each  side  of  the  canal  deep  pits  are  excavated  In  the  rock,  at  the  bottom 
of  which  are  placed  the  turbines,  and  over  which  are  placed  the  power  boosaa. 
The  water,  after  passing  through  the  turbines,  is  carried  off  by  a  tunnel  about 
21  feet  in  diameter  under  the  city  of  Niagara  Falls  to  the  lower  river,  a  dis- 
tance of  about  7,000  feet.  The  company  has  In  operation  two  power  houses 
having  a  combined  capacity  of  about  105,000  horsepower. 

It  is  working  the  plant  nearly  to  its  full  present  capacity,  using  about  8,000 
cubic  feet  per  second,  in  addition  to  which  one  of  its  tenant  companies  is  using 
about  600  cubic  feet.  It  paid  nothing  to  the  State  for  its  privileges,  but  is 
bound  to  furnish  free  of  charge  electricity  for  light  and  for  power  and  also 
water  for  the  use  of  the  State  in  the  State  reservation  at  Niagara  and  the 
buildings  thereon,  when  requested  to 'do  so  by  the  commissioners  of  the  State 
reservation.  It  distributes  electric  power  over  a  wide  area  of  territory  and  to 
a  great  variety  of  commercial  interests  in  Niagara  Falls,  Tonawanda,  Olcott, 
and  Buffalo,  in  some  cases  over  35  miles  distant.  A  list  of  the  consumers  de- 
pendent upon  this  company  is  given  in  Appendix  G.  The  investment  Is  stated 
by  the  managers  to  be  over  $6,000,000  in  the  power  plant,  and  $7,000,000  or 
$8,000,000  in  other  industries  established  on  its  lands  at  Niagara  Falls  and 
dependent  upon  it. 

10.  ///.  Canadian  Niagara  Power  Co. — This  company  is  an  allied  company 
of  the  Niagara  Falls  Power  Co.  Just  described.  It  was  incorporated  by  an  act 
of  the  legislature  of  the  Province  of  Ontario  in  1892,  which  also  confirmed  an 
agreement  dated  April  7,  1892,  between  the  company  and  the  commissioners 
for  the  Queen  Victoria  Niagara  Falls  Park.  In  1899  an  act  was  passed  con- 
ferring upon  those  commissioners  authority  to  modify  this  agreement  and  to 
make  other  agreements  for  the  construction  of  power  works,  as  specified  above. 
The  agreement  was  modified  July  15, 1899,  and  June  19,  1901. 

11.  The  company  is  authorized  to  construct  certain  works,  which  works  will 
have  a  capacity  of  110,000  horsepower,  and  by  inference  to  take  the  quantity  of 
water  required  for  that  purpose,  although  the  agreement  does  not  in  terms 
limit  the  capacity  of  the  works  or  the  quantity  of  water.  The  amount  required 
to  supply  the  works  which  have  been  approved  and  are  under  construction  is 
computed  to  be  about  9,500  cubic  feet  per  second.  The  location  of  the  works  Is 
shown  upon  the  map.  They  are  of  the  same  general  type  as  those  of  its  allied 
company  on  the  American  side.  Water  is  taken  from  the  river  about  a  quarter 
of  a  mile  above  the  falls  through  a  short  canal  and  fore  bay  and  discharged 
through  penstocks  into  turbines  near  the  bottom  of  a  deep  wheel  pit  excavated 
in  the  solid  rock,  over  which  is  placed  the  power  house.  After  passing  through 
the  turbines,  the  water  is  carried  off  by  a  tunnel  about  2,000  feet  long,  and 
discharged  into  the  river  below  the  falls.  The  works  are  not  completed,  and 
less  than  half  of  the  generators  have  been  installed,  the  quantity  of  water  used 
thus  far  being  about  2,600  cubic  feet  per  second.  Th^  are  operated  in  con- 
nection with  those  of  the  allied  company  on  the  American  side.  They  represent 
an  investment  of  several  million  dollars. 

12.  The  company  agrees  to  pay  for  its  privileges  an  annual  rental  of  $15,000, 
for  which  it  may  generate  10,000  electrical  horsepower  or  less;  for  all  above 
10,000  and  under  20,000  horsepower  it  pays  in  addition  to  the  above  $1  per 
annum  for  each  horsepower;  for  all  above  20,000  and  under  30,000  it  pays  a 
further  sum  of  75  cents  per  annum  for  each  horsepower;  and  for  all  above 
30.000  it  pays  a  still  further  sum  of  50  cents  per  annum  for  each  horsepower; 
that  is  to  say,  the  annual  rental  for  generating  30,000  horsepower  will  be 
$32,500,  and  for  generating  110,00  horsepower  will  be  $72,600. 

13.  The  period  for  which  the  privileges  are  granted  is  60  years  from  May  1, 
1899,  but  the  company  is  entitled,  at  its  option,  to  3  renewals  of  20  years 
each,  the  rentals  to  be  adjusted  at  the  time  of  each  renewal,  if  the  lieutenant 
governor  in  council  so  desires,  and  at  the  end  of  the  third  renewal  the  lieutenant 
governor  in  council  may  require  a  still  further  renewal  of  20  years;  the  entire 
period  thus  covering  by  the  agreement  being  130  years. 

14.  IV,  Ontario  Potcrr  Co. — This  company  was  incorporated  by  an  act  of  the 
Dominion  Parliament  in  1887,  and  was  empowered  to  take  water  from  the 
Welland  River,  or  Chippewa  Creek,  near  its  mouth  at  Chippewa;  this  is,  in- 


PBESEBVATION  OF  NIAGARA  FAIiLS.  209 

directly  from  the  Niagara  River.  On  tlie  lltb  of  April,  1900,  it  entered  into  an 
agreement  with  the  park  commissioners  to  construct  works  for  tliat  purp<Hiet 
but  before  progressing  far  in  the  work  of  construction  it  clianged  its  plans,  and 
on  the  28th  of  June,  1902,  it  made  another  agreement  with  the  commissioners, 
under  which  it  is  now  working.  It  claims  that  the  first  agreement  is  stUl  yalid 
and  may  be  utilised  hereafter  if  the  company  so  desires.  Under  the  agreement 
of  June  28,  1902,  the  company  is  authorized  to  construct  works  according  to 
certain  iHans  submitted,  which  works  will  hiive  a  capacity  of  180,000  horse- 
power, and  by  inference  to  take  the  quantity  of  water  required  for  that  purposev 
although  the  agreement  does  not  in  terms  limit  tlie  capacity  of  the  works  or  the 
quantity  of  water.  The  amount  required  to  supply  the  works,  which  liave  been 
approved  and  are  under  construction,  is  computed  to  be  about  12,000  cubic  feet 
per  8iH:ond.  The  location  of  the  works  is  shown  upcm  the  map.  Water  Is 
taken  from  the  river  at  Dufferin  Island,  about  half  a  mile  above  the  intake 
of  the  Oauadian  >ilagrtra  Power  Co..  or  tlirce-qimrters  of  a  mile  above  the 
Falls,  and  after  passing  through  an  elaborate  system  of  screens  enters  a  gat^- 
house,  and  thence  is  tntnsmitted  through  three  luiderground  conduits,  each 
18  feet  in  diameter,  to  a  power  house  located  near  the  foot  of  the  cliff  below 
the  Falls.  The  length  of  the  pipe  line  to  tlie  nearest  penstock  is  6,180  feet,  and 
to  the  moBl  distant  penstock  about  1,000  feet  more.  The  works,  which  represent 
an  inTeetment  of  several  million  dollars,  are  not  completed,  only  about  2,000 
cubic  feet  per  second  now  being  used. 

16l  The  company  agrees  to  pay  for  its  privilege  an  annual  rental  of  180,000, 
for  which  it  may  generate  20,000  electrical  horsepower  or  lees.  For  all  above 
20,000  and  under  30,000  horsepower  it  peys,  in  addition  to  the  above,  $1  per 
annum  for  each  horsepower;  for  all  above  dOjOOO  and  under  40,000  it  pays  a 
further  sum  of  76  cents  per  annum  for  each  horsepower,  and  for  all  above 
40,000  it  pays  a  still  further  sum  of  50  cents  per  annum  for  each  horsepower; 
that  is  to  say,  the  annual  rental  for  generating  40,000  horsepower  will  be 
$47,600,  and  for  generating  180,000  horsepower  will  be  $117,600. 

Id.  The  pviod  for  which  the  privilege  Is  granted  is  60  years  from  April  1, 
1900,  bat  the  ccHopeny  is  entitled,  at  its  ofitioo,  to  three  renewals  of  20  yearn 
each,  and  after  the  third  renewal  the  lieutenant  governor  in  council  may  reqvise 
a  fourth  renewal  of  20  years^  the  rentals  to  be  adjusted  at  each  renewal,  the 
entire  period  thus  covered  by  the  agreement  being  130  years. 

17.  F.  Bledrical  Development  Co. — On  the  29th  of  January,  1903,  the  oom- 
tttasioneffs  for  the  Queen  Victoria  Niagara  Falls  Park  entered  into  an  agree- 
ment with  three  citlaens  of  Oanada,  subsequently  transferred  to  "The  £lee> 
trical  Development  Go.  of  Ontario  (Ltd.),"  incorporated  by  act  of  the  Legto* 
lature  of  Ontario.  (6  Edward  VII,  chap.  12w)  Under  this  agreement  authority 
was  given  to  take  from  the  Niagara  River  water  sufllctent  to  develop  126,000 
dectrical  horsepower.  The  amount  is  computed  to  be  11,200  cubic  feet  per 
■eeond.  The  location  of  the  works  is  shown  upon  the  map.  Water  is  taken 
from  the  river  about  midway  between  the  intakes  of  the  Canadian  Niagara 
Power  Oo.  and  of  the  Ontario  Power  Co.,  or  about  half  a  mile  above  the  Falle. 
A.  gathertng  dam,  about  760  feet  long,  extends  out  into  the  riv«r  obliquely  up- 
stream, designed  to  divert  the  required*  amount  of  water  into  the  power  house, 
which  la  located  upon  the  original  shore  Una  Under  the  power  house  i»  a 
wheel  pit,  excavated  in  the  solid  rock  to  a  depth  of  168  feet,  at  the  bottom  of 
which  are  placed  the  turfoimse.  Att«r  passbig  through  the  turbinee  the  water  is 
eoBveiyefl  by  a  tunnel  to  the  base  of  the  FUls  and  discharged  about  midway 
heCween  the  Oanadlan  and  American  shores.  The  works  are  not  completed,  and 
no  water  is  now  being  used.    They  represent  an  investment  of  several  miUien 


18.  The  company  agrees  to  pay  for  its  privileges  an  annual  rental  of  $16,000, 
for  which  sum  it  may  generate  10,000  electrical  horsepower  or  less;  for  all 
above  10»000  and  less  than  20,000  horsepower  it  pajFS,  in  addition  to  the  abeve, 
$1  per  annum  for  each  horsepower;  for  all  above  20,000  and  less  than  304)00 
It  pays  a  further  sum  of  76  cents  per  amium  for  each  horsepower ;  and  for  all 
ftbeve  80,000  it  pays  a  still  further  sum  of  60  cents  per  annum  for  each  honi»> 
power:  that  is  to  my,  tbe  annual  rental  for  generating  30,000  horflepower  will 
be  $82,600,  and  for  generating  126,000  horsepower  will  be  $80,000. 

19.  The  period  for  which  the  privilege  is  granted  is  60  years  from  February  1, 
190B,  but  the  same  provisions  are  nuide  for  renewals  as  in  the  cases  of  the 
other  companios,  and  the  entire  period  covered  by  the  agreement  is  thus  130 
years. 
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20.  In  the  case  of  each  of  the  Canadian  companies  the  authorities  reserve  the 
right  to  require  that  one-half  the  power  generated  shall  be  supplied  to  places  in 
Oanada. 

21.  Water  is  diverted  also  by  the  Park  Electric  Railway,  under  authority  of 
the  commissioners,  the  quantity  to  be  used  under  plans  now  in  execution,  being 
estimated  at  1,600  cubic  feet  per  second,  developing  about  8,000  horsepower, 
while  the  actual  present  use  Is  about  600  cubic  feet  per  second. 

22.  In  addition  to  the  foregoing,  six  charters  were  granted  by  the  New  York 
Legislature  between  the  years  188<8  and  1894  to  corporations  organized  to  take 
water  from  the  Niagara  River,  but  it  is  believed  that  all,  with  the  possible 
exception  of  two,  have  expired  by  limitation.  In  one  case,  the  Niagara,  Lock- 
port  &  Ontario  Power  Ck).,  an  act  to  renew  passed  the  legislature  in  1004,  but 
was  vetoed  by  Gov.  Odell  in  his  message  of  May  14  of  that  year.  The  company, 
however,  claims  the  rights  granted  under  its  original  charter,  and  is  construct- 
ing works  for  the  distribution  of  electrical  energy  developed  by  other  companies, 
but  is  not  itself  diverting  water.  Another  corporation,  the  Niagara  County  Irri- 
gation &  Water  Supply  Co.,  has  done  some  work,  and  claims  that  its  charter  has 
thus  been  preserved,  but  it  has  diverted  no  water.  A  list  of  these  charters  is 
given  in  Appendix  D. 

23.  The  Dominion  of  Canada  has  granted  charters  to  two  corporations  in  addi- 
tion to  those  alraedy  mentioned  organized  to  take  water  from  the  Niagara  River 
for  power  purposes.  It  has  chartered  two  other  corporations,  organized  to  take 
for  power  purposes  water  from  Lake  Erie  which  would  naturally  be  tributary  to 
the  Niagara  River.  These  companies  have  not  finally  developed  their  plans, 
and  it  is  believed  that  their  franchises  are  therefore  not  perfected,  although  all 
but  one  are  still  in  force.  In  one  case  the  charter  has  expired  by  limitation. 
The  charters  fix  no  limit  to  the  amount  of  water  which  may  be  used.  A  charter 
was  granted  in  1880  by  the  Province  of  Ontario  to  the  Hamilton  Cataract, 
Power,  Light  &  Traction  Co.  This  company  is  using  water  from  the  Lake  Erie 
level  of  the  Welland  Canal,  which  water  would  otherwise  be  tributary  to  the 
Niagara  River.  The  volume  now  being  used  is  estimated  at  about  1,800  cubic 
feet  per  second,  and  is  to  be  increased.  A  list  of  these  charters  will  be  found  in 
Appendix  E. 

^.  The  Chicago  Drainage  Canal,  constructed  under  the  authority  of  the  State 
of  Illinois,  was  designed  to  divert  about  10,000  cubic  feet  per  second  of  water 
which  would  naturally  flow  over  Niagara  Falls.  It  has  not  been  fully  com- 
pleted, but  it  now  has  a  capacity  of  about  6,000  cubic  feet  per  second.  The 
amount  which  it  is  actually  diverting  has  thus  far  been  limited  by  the  Secretary 
of  War  to  about  4,200  cubic  feet  per  second.  In  addition  to  the  foregoing,  about 
833  cubic  feet  per  second  of  Lake  Erie  water  is  now  taken  for  power  purposes 
from  the  Erie  Canal  at  Ijockport. 

25.  Full  and  precise  information  concerning  the  plans  and  the  legal  ris^hts  of 
the  companies  which  have  not  begun  or  completed  their  works  has  not  been 
obtainable.  In  the  cases  of  the  cori)orations  now  furnishing  or  preparing  to 
furnish  electricity  for  commercial  purposes,  the  franchises  are  vague  as  to  the 
volume  of  water  to  be  used,  which  is  the  feature  of  greatest  interest  here.  We 
have  computed  the  volumes  from  the  available  data,  and  have  endeavored  to 
make  the  flgures  conservative.  It  must  be  understood  that  these  figures  are  fair 
approximations.  In  proceeding  to  an  examination  of  the  effect  upon  Niagara 
Falls  of  the  works  proposed,  the  subject  is  much  simplified  by  considering  only 
those  companies  which  derive  their  water  from  the  Niagara  River  itself,  and 
that  is  the  course  here  pursued.  Any  effects  caused  by  these  works  will  be  exag- 
gerated by  the  other  works  mentioned. 

28.  The  total  quantity  of  water  to  be  taken  from  the  river  by  works  now 

authorized  is: 

Cubic  feet. 

Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co 9, 600 

Niagara  Falls  Power  Co 17,200 

Canadian  Niagara  Power  Co 9,600 

Ontario  Power  Co.,  not  including  Welland  River  Development 12,000 

Electrical  Development  Co 11,  200 

Niagara  Falls  Park  Railway  Co 1,600 

Total 60, 900 

Of  this  amount  20,700  cubic  feet  is  to  be  taken  on  the  American  side  and  the 
remainder,  34,200  cubic  feet,  on  the  Canadian  side.  That  is,  27  per  cent  of  the 
average  discharge  and  33  per  cent  of  the  low-water  discharge  of  the  Niagara 
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River  will  cease  to  pass  over  the  Falls  when  these  works  are  completed  and  in 
fall  operation.  The  quantity  to  be  diverted  is  more  than  double  the  quantity 
which  now  passes  over  the  American  Fall,  which  at  the  average  stage  is  about 
27,800  cubic  feet.  That  this  will  in  general  have  an  injurious  effect  u))on  the 
Falls  seems  self-evident  The  volume  of  water  to  be  diverted  is  about  the 
equivalent  of  the  entire  discharge  of  Lake  Superior  over  the  Sault  Ste.  Marie. 
The  amount  thus  far  actually  diverted  is  but  17,800  cubic  feet  per  second,  and 
has  had  an  appreciable  effect  upon  the  Falls.  To  foretell  with  accuracy  the 
effects  In  detail  of  the  full  diversion  authorized  would  require  a  more  complete 
knowledge  of  the  bed  of  the  river  than  is  now  obtainable.  The  water  taken  on 
the  Canadian  side  below  the  crest  of  the  rapids  will  affect  the  Horseshoe  Fall 
alone.  If  all  that  taken  on  the  American  side  should  affect  the  American  Fall 
alone,  it  would  practically  leave  it  dry ;  but  it  seems  probable  that  only  a  part 
of  this  diversion  will  be  at  the  expense  of  the  American  Fall. 

Exactly  what  portion  that  will  be  can  not  be  stated  with  precision,  but  from 
a  study  of  the  channels  and  reefs,  so  far  as  they  are  known,  a  reasonable  esti- 
mate is  that  the  water  would  come  from  the  two  arms  in  about  the  proportion 
of  one-sixth  from  the  American  Fall  and  five-sixths  from  the  Horseshoe  Fall. 
Exactly  what  form  the  changes  in  the  two  cataracts  will  take,  whether  they  will 
be  made  narrower,  or  be  broken  up  into  a  greater  number  of  streams,  or  simply 
be  reduced  in  volume,  retaining  in  general  their  present  form,  can  not  now  be 
foretold,  for  the  reason  that  there  is  no  accurate  knowledge  of  the  form  of  and 
depth  of  water  on  the  crests.  If  69,000  cubic  feet  per  second  be  diverted,  the 
loss  will  be  important,  but  if  the  diversion  be  limited  to  this  amount,  or  reduced, 
as  hereafter  indicated,  it  may  not  prove  disastrous.  This  can  not  be  definitely 
determined  until  the  works  now  under  construction  have  been  completed  and 
put  in  operation.  When  that  happens,  if  it  be  found  that  the  Falls  have  not 
suffered  serious  damage,  as  a  scenic  spectacle,  it  does  not  follow  that  additional 
water  may  be  diverted  with  impunity.  Additional  diversion  would  be  an  experi- 
ment even  more  dangerous  than  that  now  being  tried,  and  in  our  opinion  should 
not  be  permitted. 

27.  In  return  for  the  impairment  of  the  Falls  thus  far  authorized,  the  State  of 
New  York  will  receive  practically  nothing  for  the  342,000  horsepower  authorized 
on  that  side,  and  the  Queen  Victoria  Niagara  Falls  Park  will  receive  an  annual 
rental  of  $270,000,  or  an  average  of  65  cents  per  horsepower  for  the  415,000 
horsepower  authorized  on  the  Canadian  side.  These  figures  do  not  Include  the 
8,000  horsepower  t>eing  developed  by  the  electrical  railway  nor  the  power  devel- 
oped by  the  Hamilton  Co.  with  water  from  the  Welland  Canal. 

28.  If  all  tlie  water  and  all  the  head  from  the  top  of  the  upper  rapids  to  the 
foot  of  the  Falls  could  be  utilized,  there  would  result  over  4,000,000  mechanical 
horsepower.  Probably  space  could  be  found,  if  desired,  for  works  which  would 
utilize  about  half  of  this,  or,  say,  2,000,000  horsepower,  or  possibly  more.  As 
they  could  not  utilize  all  the  head,  they  would  use  much  more  than  half  the 
water.  It  will  require  time  to  create  a  market  for  all  this  power,  but  it  is  rea- 
sonabl^"^  certain  that  it  will  in  due  season  be  fomid  if  the  development  of  the 
power  itself  is  to  go  on  unchecked.  The  difference  in  cost  in  favor  of  falling 
water  over  any  other  method  of  developing  power  is  so  great  that  all  other 
methods  are  sure  to  be  abandoned  where  sufficient  water  power  is  available. 
The  difference  at  Niagara  Falls  is  probably  not  less  than  $15  or  $20  per  annum 
per  horsepower.  The  cost  of  transmission  to  distant  points  increases  with  the 
distance,  and  finally  becomes  so  great  as  to  be  unprofitable ;  but  electrical  engi- 
neers are  engaged  in  improving  the  methods  and  reducing  the  cost.  An  average 
difference  of  cost  for  each  horsepower  can  not  now  be  given  with  any  close 
degree  of  approximation,  but  the  difference,  whatever  it  Is.  is  a  perpetual  annual 
saving,  which,  if  capitalized,  will  show  that  the  commercial  value  of  the  power 
at  Niagara  Falls  is  very  great  and  Is  to  be  measured  by  the  hundred  millions  of 
dollars. 

20.  Whether  this  commercial  asset  shall  be  utilized  to  such  an  extent  as  to 
seriously  impair  the  majesty  and  scenic  beauty  of  the  Falls  dejiends  upon  the 
public  will.  In  our  opinion  the  commercial  advantages  of  a  large  increase  In 
development  of  power  will  not  compensate  for  the  great  loss  to  the  world  of 
the  inspiration,  aesthetic  education,  and  opportunity  for  recreation  and  elevat- 
ing pleasure  which  the  mighty  cataract  affords.  The  direct  advantages  to  the 
public  from  revenue  is  nothing  on  the  New  York  side  of  the  river  and  com- 
paratively slight  on  the  Canadian  side.  There  is,  of  course,  an  Indirect  ad- 
vantage due  to  added  taxable  wealth  and  reduction  in  the  cost  of  power,  but 
these  advantages  are.  In  our  opinion,  slight  in  comparison  with  those  which 
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spring  from  the  preservation  of  the  beauty  and  majesty  of  the  Falls  in  their 
natural  condition.  Over  800,000  people  visit  the  Falls  annually,  deriving  pleas- 
ure and  inspiration  from  them.  The  nations  of  the  world  have  always  recog- 
nized the  great  value  of  parks  and  reservations,  and  throughout  the  civilized 
world  they  have  preserved  places  of  natural  grandeur  and  beauty  and  fur- 
nished parks,  artiflcially  beautified,  for  rest,  education,  and  the  elevation  of 
their  people.  An  illustration  may  be  given  in  the  case  of  the  city  of  New  York, 
one  of  many  hundreds.  There  the  municipality  has  acquired,  in  Central  Park, 
property  which  is  estimated  to  be  worth  $225,000,000,  and  has  spent  millions 
upon  its  improvement  and  ornamentation.  The  United  States  Government  has 
reserved  lands  of  striking  picturesqueoess,  grandeur,  and  interest,  regardless 
of  their  value.  These  illustrations  would  seem  to  prove  conclusively  that  the 
people  are  not  inclined  to  offset  mere  commercial  values  against  the  Intangible 
but  none  the  less  great  advantages  found  in  the  preservation  of  the  great 
works  of  nature. 

30.  It  is  probably  not  expedient  to  attempt  the  recovery  of  the  rights  granted 
to  companies  which  have  taken  full  advantage  of  them.  In  the  case  of  the 
Niagara  Falls  Power  Co.,  on  the  American  side,  the  franchise  authorizes  it  to 
develop  200,000  horsepower.  It  has  constructed  works  having  about  half  that 
capacity,  but  has  not  begun  the  construction  of  the  additional  worlcs,  and  we 
believe,  has  no  present  intention  of  doing  so.  In  the  case  of  the  Ontario  Power 
Oo^  on  the  Canadian  side,  the  construction  of  works  under  the  agreement  of 
April  11,  1900,  has  been  indefinitely  postponed.  The  authority  for  the  ad- 
ditional works  in  both  these  cases  could  probably  be  withdrawn  without  inflict- 
ing an  unreasonable  hardship.  All  franchises  of  which  advantage  has  not 
been  taken  should  be  extinguished. 

31.  The  following  is  a  summary  of  the  foregoing  statement  of  facts : 

(a)  The  glory  of  Niagara  Falls  lies  in  the  volume  of  Its  water  rather  than 
in  its  height,  or  in  the  surrounding  scenery. 

(h)  Works  are  now  authorized  and  partially  completed  at  the  Falls  which 
will  divert  from  the  Niagara  River  above  the  Falls  about  27  per  cent  of  the 
average  discharge,  and  about  33  per  cent  of  the  low-water  discharge,  which  is 
more  than  double  the  quantity  now  flowing  over  the  American  Fkll.  In  ad- 
dition to  this,  water  naturally  tributary  to  the  Niagara  River  is  being  diverted 
through  the  Chicago  drainage  canal,  and  for  power  in  addition  to  navigation 
purposes  through  the  Erie  and  the  Welland  Canals. 

(c)  The  effect  of  this  withdrawal  of  water  is  to  Injure  both  the  American 
and  the  Horseshoe  Falls  in  nearly  equal  proportions.  While  the  Injury  will 
be  perceptible,  it  may  not  he  destructive  or  disastrous. 

(d)  Improvements  In  the  transmission  of  electric  power  and  increased  de- 
mand will  make  a  market  for  nil  the  power  which  can  be  developed  at  Niagara 
Falls,  and  will  cause  a  destruction  of  the  Falls  as  a  scenic  spectacle  if  the 
development  be  allowed  to  go  on  unchecked. 

(€)  Charters  have  been  granted  to  corporations  which  propose  to  divert  ad- 
ditional amounts  in  quantities  not  now  limited. 

(/)  The  sums  of  money  Invested,  or  being  invested.  In  the  works  now  in  op- 
eration or  under  construction,  and  in  the  industries  dependent  upon  them, 
amount  to  many  millions  of  dollars.  It  is  probably  not  expedient  to  attempt 
the  withdrawal  of  the  rights  thus  utilized 

(g)  The  commercial  value  of  the  water  power  at  Niagara  Falls  is  very  great 
but  if  compared  with  values  set  aside  by  wealthy  communities  elsewhere  for 
park  purposes  this  value  is  not  too  great  to  be  devoted  to  similar  purposes. 
The  place  is  visited  annually  by  about  800,000  people. 

32.  If  the  Falls  are  to  be  preserved  It  must  be  by  mutual  agreroent  between 
the  two  countries.  As  a  step  in  that  direction  we  recommend  that  legisla- 
tion be  enacted  which  shall  contain  the  following  provisions,  viz : 

(a)  The  Secretary  of  War  to  be  authorized  to  grant  permits  for  the  diver- 
sion of  28,500  cubic  feet  per  second,  and  no  more,  from  the  waters  naturally 
tributary  to  Niagara  Falls,  distributed  ns  follows: 

Cubic  feet. 

Niagara  Falls  Hydraulic  Power  &  Manufactnrhig  Co 9, 600 

Niagara  Falls  Power  Co 8,600 

Krie  Canal  or  Its  tenants  (In  addition  to  lock  service) 400 

Chicago  Drainage  Canul 10,000 

(&)  All  other  diversion  of  water  which  is  naturally  tributary  to  Niagara 
Falls  to  be  prohibited,  except  such  as  may  be  required  for  domestic  use  or  for 
the  service  of  locks  in  navigation  canals. 
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(c)  Suitable  penalties  for  violation  of  the  law  to  be  prescribed. 

(d)  The  foilowlog  prohibition  to  remain  In  force  two  years,  and  then  to  be- 
come the  permanent  law  of  the  land,  if,  in  the  meantime,  the  Canadian  Qov- 
ermnent  shall  have  enacted  legislation  prohibiting  the  diversion  of  water  which 
is  naturally  tributary  to  Niagara  Falls,  in  excess  of  36,000  cubic  feet  per  sec- 
ond, not  including  the  amounts  required  for  domestic  use  for  the  service  of 
locks  in  navigation  canals.  It  is  assumed,  however,  that  an  understanding  upon 
tkis  Bobjeet  would  be  reached  by  treaty. 

The  object  of  such  legislation  would  be  to  put  a  stop  to  the  further  depletion 
of  the  Falls,  and  at  the  same  time  inflict  the  least  possible  injury  upon  the 
Important  interests  now  dependent  upon  this  water  power.  The  amount  to  be 
diverted  on  the  Canadian  side  has  been  fixed  with  a  view  to  allowing  to  the 
oompanies  on  that  side  the  amounts  for  which  they  now  have  works  under  con- 
struction, wUeh  are: 

Cubic  feet. 

Canadian  Niagara  Power  Co 9,  BOO 

Ontario  Power  Co 12,000 

Blectricar  Development  Co 11, 200 

Niagara  Falls  Park  Railway  Co 1, 500 

Welland  Canal  or  its  tenants  (in  addition  to  lock  service) 1,800 

34.  One  of  the  effects  of  such  legislation  would  be  to  give  to  Canada  the  ad- 
vantage of  diverting  7,500  cubie  feet  per  second  more  than  is  diverted  in  the 
United  States.  The  advantage  is  more  apparent  than  real,  since  the  power 
generated  on  the  Canadian  side  will  to  a  large  extent  be  transmitted  to  and  nsed 
in  the  United  States.  In  tiie  negotiation  of  a  treaty,  however,  the  point  should 
be  considered. 

35.  The  substance  of  tills  report  was  submitted  to  our  Canadian  colleagues 
before  the  passage  of  the  Joint  resolution,  with  a  view  to  uniting  in  a  Joint 
report  under  the  general  law  providing  for  the  commission.  There  was  a  sub* 
stantial  agreement  in  the  statement  of  facts,  and  such  differences  as  developed 
with  Tespect  to  the  recommendations  which  ought  to  be  made  did  not  seem 
insuperable,  but  our  colleagues  deirired  time  for  further  consideration.  We  have 
no  doubt  of  their  sympathetic  interest  in  carrying  out  that  part  of  the  in- 
■truetions  contained  in  the  resolution  which  requires  as  "  to  exert  in  conjunc- 
tion with  the  members  of  said  commhnlon  representing  the  Dominion  of 
Canada,  practicable,  all  possible  efforts  for  the  preservation  of  Niagara  Falls 
in  their  natural  oondition.'* 

Very  respectfully,  "  O.  H.  Eknst, 

Colonel,  CorpH  of  Bngineera,  Chairman. 

Qeoroe  Cunton, 

Member. 
Geo.  Y.  Wisneb, 
Member,  Amerit^an  Hrction. 
The  SccBETABT  oe  Wab, 

Waakinfftofi,  D.  C. 


BKPOBTS  Uron  THE  EXISTING  WATEB-POWEB  SITUATION  AT  NIAGARA  FALLS,  SO  VAB 
AS  COnCBBOfS  TMK  OiVKBSION  OF  WATEB  ON  THE  AUEBICAN  SIDE — BEFOBT  BY  THR 
AMERICAN   MEMBEBS   OF   THE   INTEBNATIONAL   WATEB  WAYS   COMMISSHIN. 

l>fTERNATIONAL   WaTEBWAYB   COMMISSION, 

Office  of  Amebic  an  Section, 
Buffalo,  N.  y.,  November  15,  1906, 

Mr.  Secbetary:  The  American  members  of  the  International  Waterways 
Commission  have  the  honor  to  return  herewith  the  report  dated  October  5. 
1906,  by  Oapt.  Charles  W.  Kntz,  Corps  of  Engineers,  United  States  Army,  upon 
the  subject  of  pennits  for  diverting  water  on  the  American  side  at  Niagara 
FYiHk.  referi^  to  thera  by  your  indorsement  of  October  33. 

In  our  report  *  dnted  September  29,  1906,  we  gave  a  brief  description  of  the 
four  kinds  of  permits  authorized  by  the  act  approved  June  29,  1906.  and  we 
ooBcnrred  In  the  recommendations  contained  in  Capt.  Kntz's  report  ^  of  August 
15,  1906,  which  referred  to  permits  of  the  third  kind,  or  those  for  transmitting 
electrical  power  from  Canada  into  the  United  States  to  the  aggregate  amount 
of  160.000  horsepower.    The  report  by  Capt.  Kutz  now  under  consideration 
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refers  to  permits  of  the  first  kind,  or  those  for  diverting  water  from  the  Niagara 
Blver  on  the  American  side  to  an  aggregate  amount  not  exceeding  15,600  cubic 
feet  per  second. 
The  conditions  prescribed  In  the  law  for  this  kind  of  permits  are  that — 

1.  They  must  be  Issued  "to  Individuals,  companies,  or  corporations  which 
are  now  actually  producing  power  from  the  waters  of  said  river  or  Its  tribu- 
taries in  the  State  of  New  York  or  from  the  Erie  OanaL" 

2.  The  amount  of  water  to  be  allowed  must  not  exceed  that  "  now  actually 
In  use  or  contracted  to  be  used  In  factories  the  buildings  for  which  are  now  In 
process  of  construction." 

3.  The  amount  to  be  allowed  "  to  any  one  Individual,  company,  or  corpora- 
tlon  as  aforesaid  "  must  not  exceed  8,600  cubic  feet  per  second. 

4.  The  total  amount  to  be  allowed  "  to  all  Individuals,  companies,  or  corpora- 
tions as  aforesaid"  must  not  exceed  an  aggregate  of  15,600  cubic  feet  per 
second. 

Applications  have  been  received  from  the  Niagara  Falls  Power  Go.  for  a  per- 
mit to  divert  8,600  cubic  feet  per  second,  from  the  Niagara  Falls  Hydraulic 
Power  &  Manufacturing  Ck).  for  a  permit  to  divert  6,400  cubic  feet  per  second, 
and  from  numerous  industries  at  Lockport  and  at  Medina,  using  small  quan- 
tities of  water  from  the  Erie  Canal. 

After  a  careful  examination  of  all  the  circumstances  which  should  affect  a 
decision  as  to  the  amount  of  water  to  be  allowed  under  the  act,  including  the 
capital  invested,  the  present  capacity  of  the  works  and  their  present  output, 
the  quantity  of  water  now  actually  In  use,  the  contracts  made  for  furnishing 
power,  with  the  dates  of  such  contracts,  the  future  capacity  of  the  works  as 
projected,  and  the  charter  rights  under  New  York  State  law,  Oapt.  Kutz  reaches 
the  conclusion  that  a  permit  should  be  granted  to  the  Niagara  Falls  Power  Co. 
for  the  maximum  amount  allowed,  viz,  8,600  cubic  feet  per  second.  He  finds 
that  the  company  and  its  tenants  have  that  amount  actually  in  use  and  may 
reasonably  ask  for  the  whole  of  it,  and  In  that  opinion  we  concur.  He  Is  In 
doubt  whether  it  should  include  the  water  which  Is  occasionally  used  for  sluic- 
ing debris  and  ice.  The  amount  of  this  is  not  accurately  known,  but  it  Is  esti- 
mated at  between  600  and  700  cubic  feet  per  second  during  the  sluicing  process. 
It  is  used  only  Intermittently.  The  total  amount  thus  used  in  a  year  would, 
if  distributed  throughout  the  year,  be  but  a  small  average  per  second.  The  law 
is  explicit  in  prohibiting  a  permit  for  any  amount  whatever  in  excess  of  8,600 
cubic  feet  per  second,  but  it  seems  a  reasonable  Interpretation  to  take  that  as 
the  general  average  and  to  allow  the  company  to  use  a  slightly  less  amount 
during  the  greater  part  of  the  year  in  order  to  accumulate  enough  water  to 
supply  the  demands  of  sluicing  upon  the  occasions  when  It  Is  needed. 

After  a  similar  careful  examination  of  all  the  circumstances  relating  to  the 
Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.,  Capt.  Kutz  reaches  the 
conclusion  that  a  permit  should  be  granted  that  company  for  the  diversion  of 
5,743  cubic  feet  per  second,  exclusive  of  the  amount  required  for  sluicing,  or 
for  6.403  cubic  feet  per  second  if  the  water  for  sluicing  be  included.  The  latter 
is  estimated  at  6G0  cubic  feet  per  second.  It  seems  to  us  desirable  that  the 
permits  to  the  two  companies  should  resemble  each  other  in  their  provisions 
for  sluicing.  If  to  the  5,743  cubic  feet  per  second  Just  mentioned  there  be 
added  107  cubic  feet  per  second  as  an  average  for  sluicing,  an  allowance  will 
be  made  for  the  accumulation  of  water  which  will  provide  660  cubic  feet  per 
second  for  sluicing  during  116§  hours  of  each  month,  or  59  days  in  each  year, 
an  allowance  which  is  ample.  Under  this  arrangement  the  amount  to  be 
granted  to  this  company  for  the  use  of  itself  and  its  tenants  would  be  5,850 
cubic  feet  per  second. 

The  industries  using  water  from  the  Erie  Canal  are  numerous,  and  the  quan- 
tity of  water  diverted  is  comparatively  small.  At  I<ockport  27  persons  or  cor- 
porations are  using  water  taken  either  from  the  upper  or  the  lower  level.  It 
is  understood  that  most  of  the  water  from  the  upper  level  Is  returned  to  the 
canal ;  but  the  arrangement  of  tunnels  is  such  that  the  water  has  two  outlets, 
and  It  is  impossible  to  determine  what  portion  Is  permanently  diverted  Into 
Eighteenmile  Creek.  Many  of  these  Industries  are  located  one  below  the  other 
on  Eighteenmile  Creek,  and  use  the  same  water  successively,  taklug  it  from 
the  lower  level.  The  quantity  of  water  permanently  diverted  from  the  canal 
at  Lockport  is  found  from  measurements  taken  above  and  below  all  diversions 
to  be  upon  an  average  193  cubic  feet  per  second. 

Industries  at  Medina,  N.  Y.,  use  about  165  cubic  feet  per  second.  The  num- 
ber of  the  Industries  is  not  given,  but  it  is  understood  that  they  are  In  general 
of  about  the  same  magnitude  as  those  at  Ijockport 
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The  total  amount  of  water  diverted  from  the  Brie  Canal  is  therefore  358 
cable  feet  per  second,  and  the  number  of  industries  using  it  is  between  30  and 
40.  Many  of  these  Industries  have  made  application  for  permits;  but  many 
others  have  not,  and  of  those  applying  many  use  the  water  which  has  previously 
been  nsed  by  one  or  more  others.  Manifestly  there  is  dlfiOculty  in  apportioning 
the  proper  amount  among  so  great  a  number.  After  apportionment  there 
would  be  difficulty  in  the  enforcement  by  the  Federal  authority  of  the  provi- 
sions of  the  permits  if  granted.  The  canal  is  owned  by  and  is  under  the  exclu- 
sive control  of  the  State  of  New  York.  The  State  engineer  protests  against 
the  granting  by  the  United  States  of  any  permit  which  shall  impose  an  obliga- 
tion upon  the  State.  Capt  Kutz  suggests  that  the  difficulty  may  be  met  by 
treating  all  these  Industries  as  tenants  of  the  State  and  granting  the  permit  to 
the  Sate,  as  It  is  proposed  to  provide  for  the  tenants  of  the  Niagara  Falls 
Power  Co.  and  of  the  Niagara  Palls  Hydraulic  Power  &  Manufacturing  Co.  by 
the  permits  of  those  companies.  He  recommends  that  a  permit  for  the  diver- 
sion of  368  cubic  feet  per  second  be  granted  to  the  State  of  New  York. 

The  objections  to  this  course  are  that  the  State  of  New  York  has  not  applied 
for  a  permit  and  might  perhaps  not  be  willing  to  accept  one,  and  It  is  a  some- 
what forced  interpretation  of  the  law  to  include  the  State  among  the  "Indi- 
viduals, companies,  or  corporations  which  are  now  actually  producing  power/' 
to  who)n  the  privilege  must  be  restricted.  It  is  our  opinion  that  the  person 
first  using  the  water  after  it  leaves  the  canal  should  have  a  permit  directly 
from  the  Secretaiy  of  War,  and  that  persons  using  it  afterwards  may  be 
allowed  to  do  so  without  a  permit.  The  information  necessary  for  the  Issuance  of 
these  permits  is  not  now  at  hand.  We  have  taken  steps  to  secure  it,  and  if  the 
honorable  Secretary  of  War  concurs  in  the  opinion  just  expressed  we  propose 
to  submit  a  supplementary  report  upon  the  subject  as  soon  as  possible  hereafter. 
We  accordingly  recommond  that  permits  for  the  diversion  of  water  from 
the  Niagara  River  be  granted  to  the  Niagara  Falls  Power  Co.  for  8,600  cubic 
feet  per  second  and  the  Niagara  Falls  Hydraulic  Power  &  Manufacturing  Go. 
for  5,850  cubic  feet  per  second,  it  being  understood  that  these  are  average 
amounts,  and  that  the  larger  amounts  occasionally  required  for  sluicing  may 
be  accumulated  by  using  generally  smaller  amounts. 
Yours,  very  respectfully, 

O.  H.  Bbnbt, 

Chairman, 

Geobob  Clinton, 

Memher. 

E.  E.  Haskell, 

Meniher, 

Hon.  W.  H.  Taft, 

Hecretary  of  War, 


report  by  capt.  charles  w.  kxjtz,  corps  of  engineers. 

War  Department, 
Oftige  of  the  Chief  of  Engineers, 

Washington,  October  5,  1906. 

General:  1.  Referring  to  the  orders  of  the  Secretary  of  War  dated  July  14, 
1906,  in  reference  to  the  power  situation  at  Niagara  Falls,  and  to  the  report 
dated  August  15,  1906,  in  reference  to  the  Canadian  power  companies  and  their 
associated  transmission  companies,  I  now  have  the  honor  to  submit  a  report 
in  reference  to  those  companies  seeking  permits  to  divert  water  on  the  American 

■*de.  ,        ,   ^, 

2.  The  law  limits  the  present  granting  of  permits  for  diversion  to  those  indi- 
viduals, companies,  or  corporations  which  are  now  using  water  for  power  pur- 
poses from  the  Niagara  River,  or  its  tributaries,  or  from  the  Brie  CanaL 

3.  The  only  companies  coming  within  the  scope  of  the  act  of  Congress  are  the 
Niagara  Falls  Power  Co.,  the  Niagara  Falls  Hydraulic  Power  &  Manufiicturing 
Co.,  and  numerous  small  industries  at  Lockport  and  at  Medina,  N.  Y. 

4.  Upon  request,  the  two  large  companies  prepared  specific  replies  in  writing 
to  each  of  the  questions  propounded  by  the  Secretary  of  War,  and  copies  of 
these  replies  are  appended  hereto,  marked  Appendix  I  and  Appendix  J. 
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The  Niagara  Falts  Power  Co. 

5.  This  compauy  was  created,  organized,  and  continued  by  six  acts  of  the 
legislature  of  the  State  of  New  York,  as  follows:  Chapter  88  of  laws  of  1886, 
chapter  480  of  the  laws  of  1886,  chapter  109  of  the  laws  of  1889,  chapter  253 
of  the  laws  of  1891,  chapter  613  of  the  laws  of  1892,  and  chapter  477  of  the 
laws  of  1893.  In  section  2  of  one  of  these  acts  (chapter  513,  laws  of  1892) 
It  is  provided  "  that  nothing  contained  therein  or  in  any  of  the  former  acts 
conoeming  said  corporation  shall  be  so  construed  as  to  confer  an  exclusiye 
right  nor  any  right  to  infringe  upon  the  State  reservation,  or  to  obstruct  the 
navigation  of  the  Niagara  River,  or  to  take  therefrom  more  water  than  shall  be 
sufficient  to  produce  two  hundred  thousand  effective  horsepower.*' 

6.  The  general  construction  adopted  by  this  company  for  utilising  the  energy 
of  the  Falls  is  as  follows :  A  short  canal  has  been  excavated  at  a  point  about  1 
raUe  above  the  Falls  on  the  American  side,  its  direction  being  approximately 
at  right  angles  to  the  river ;  this  canal  is  250  feet  wide  at  the  mouth,  narrowing 
to  100  feet  at  its  upper  end ;  its  depth  is  about  12  fee.  Two  power  houses  have 
been  constructed  on  opposite  sides  of  this  canal.  The  water  is  carried  by  the 
means  of  penstocks  to  the  turbines  which  are  installed  near  the  bottom  of  the 
two  wheel  pits  under  the  two  respective  power  house&  Alter  leaving  the  tur- 
bines the  water  is  discharged  into  a  horseshoe-shaped  tuan^  with  an  area 
equivalent  to  that  of  a  circle  21  feet  in  diameter,  whidi  carries  it  to  the  lower 
river,  a  distance  of  about  7,000  feet 

7.  In  power  house  No.  1  the  turbines  discharge  their  water  into  the  tailrace 
openly  without  draft  tubes.  In  power  house  No.  2  draft  tubes  are  used,  mak* 
ing  the  theoretical  effective  head  144  feet  in  power  house  No.  2  as  against  136 
feet  in  power  house  No.  1.  These  power  houses  have  a  combined  generator 
capacity  of  105,000  horsepower. 

8.  In  addition  to  the  above,  water  is  supplied  from  the  intake  canal  to  the 
International  Paper  Co.  and  to  the  pumping  plant  of  the  Niagara  Falls  Water 
Works  Co. 

9.  As  a  result  of  more  or  less  recent  tests  made  by  the  engineers  of  the 
power  company,  it  was  determined  that  an  average  in  the  two  power  houses 
of  0.101  cubic  foot  of  water  per  second  was  required  to  develop  1  electrical 
horsepower  at  the  switchboard.  If  this  determination  is  correct,  the  develop- 
ment of  100,000  electrical  horsepower,  the  nominal  capacity  of  the  plant,  would 
require  10,100  cubic  feet  of  water  per  second.  This  amount  exceeds  by  1,500 
cubic  feet  the  amount  computed  as  necessary  under  the  assumed  efficiency  of 
the  turbines  and  the  theoretical  effective  heads  noted  above.  This  difference 
is  due  to  certain  defects  in  the  design,  the  tail  water  in  the  two  wheel  pita 
standing  at  such  a  level  ns  to  materially  affect  the  effective  head. 

10.  The  plant  of  the  International  Paper  Co.,  one  of  the  power  company's 
tenants,  consists  of  6  turbines,  each  rated  1,600  horsepower,  and  2  centrifugal 
pumps,  representing  about  69  horsepower.  The  amount  of  water  used  by  this 
company  was  determined  by  test  made  in  1904,  using  a  current  meter  placed 
at  various  points  in  a  given  cross  section  of  the  paper  mill's  headrace.  These 
measurements  were  taken  with  an  average  of  87  per  cent  of  gate  opening,  and 
showed  a  flow  of  about  660  cubic  feet  per  second,  or  about  750  cubic  feet  per 
second  with  full  gate  opening. 

11.  The  hydraulic  plant  of  the  Niagara  Falls  Water  Works  Co.  consists  of 
two  Pelton  water  wheels,  each  rated  at  400  effective  horsepower,  and  the 
amount  of  water  used  does  not  exceed  75  cubic  feet  per  second.  The  officers 
of  the  Niagara  Falls  Power  Co.  are  of  the  opinion  that  the  use  of  water  by 
the  Water  Works  Co.  for  developing  power  to  run  their  pumps  Is  exempted 
from  the  prohibition  of  diversion  on  the  ground  that  it  is  indirectly  used  for 
domestic  and  sanitary  purposes. 

12.  Deducting  the  amounts  used  by  Its  tenant  companies,  825  cubic  feet  per 
second,  from  the  maximum  amount  for  which  a  permit  can  now  be  granted  to 
any  one  individual,  company,  or  corporation — that  is,  8,600  cubic  feet  per 
second — there  remains  7,775  cubic  feet  a  second  for  use  in  the  power  plant. 
Again,  deducting  the  amount  used  in  the  exciter  turbines,  stated  to  be  85  cubic 
feet  per  second,  and  using  the  ratio  obtained  from  the  company's  tests  at>ove 
mentioned,  the  maximum  electrical  output  of  this  company  is  limited  by  law 
for  the  present  to  76,630  electrical  horsepower. 

13.  This  limitation  does  not  take  into  consideration  the  water  that  is  occa> 
slonally  used  for  sluicing  debris  and  ice,  the  amount  of  which  is  not  known. 
It  is  questionable  whether  water  used  for  this  purpose  should  be  included  in 
that  for  which  a  permit  is  considered  necessary.    Such  use  is  intermittent,  and 
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it  1b  practically  impossible  to  determine  the  amount  used  at  any  givi*ii  time. 
The  Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.  estimates  that  600 
cubic  feet  per  second  is  at  times  required  for  this  puri)ose.  If  it  be  determined 
that  water  used  for  sluiciug  ice  must  be  iucluded  iu  the  amount  covered  by  the 
permit,  the  mld-wlnter  electrical  output  of  this  company  will  be  still  further 
curtailed. 

14.  The  maximum  output  of  this  company  during  the  week  preceding  that 
in  which  the  examination  was  made  was  64»800  horsepower,  while  the  average 
of  the  maximum  weekly  loads  since  October,  1905,  was  73,000  horsepower. 

15.  The  company  in  its  statement  includes  a  list  of  contracts  for  furnishing 
power  In  which  the  optional  amounts  aggregate  167,000  horseiiower.  Of  this 
amount  102,550  horsepower  has  been  called  and  is  now  in  use.  These  contracts 
cover  the  output  of  both  this  plant  and  that  of  the  Canadian  Niagara  Power 
Ck>.  The  amount  called  for  represents  the  sum  of  the  maximum  amounts  of 
power  used  by  their  tenants.  These  peak  loads  never  occur  simultaneously, 
and  the  actual  peak  electrical  load  generated  up  to  date  by  the  American 
and  Canadian  plants  combined  has  been  about  86,000  horsepower. 

16.  The  books  of  this  compauy  show  an  iCNestmeut  iu  power  plant  of 
$13,500,000.  This  amount  is  largely  iu  excess  of  what  it  would  cost  to  repro- 
duce it,  as  it  is  evident  from  the  investments  now  being  made  on  the  Canadiaa 
Bide.  It  is  also  evident  from  the  estimate  of  $7,000,000  given  as  the  amount 
required  to  increase  the  capacity'  of  the  plant  to  the  statutory  limit — that  is, 
200,000  effective  horsepower.  This  large  investment,  $135  per  horsepower 
developed,  is  partly  accounted  for  by  the  fact  that  this  company  was  the 
pioneer  in  this  method  of  utilizing  the  power  of  Niagara  Falls,  but  it  can  net 
fairly  be  said  to  be  due  to  investments  made  with  the  object  of  doubling  the 
capacity  of  the  plant.  The  intake  is  probably  larger  than  necessary  for  the 
development  of  100,000  horsepower,  but  the  rest  of  the  plant  was  designed  for 
that  amount.  Notwithstanding  this  large  investment,  the  books  of  the  company 
show  that  its  net  earnings,  after  paying  interest  on  its  bonded  debt  and  all 
oher  fixed  charges,  now  amount  to  9  i)er  cent  on  its  outstanding  capital  stock 
of  over  $4,000,000. 

17.  This  company  is  entitled  by  reason  of  its  contracts  to  the  fullest  con- 
sideration that  is  now  possible  under  the  law — i.  e.,  a  permit  for  the  diversion 
of  8,600  cubic  feet  per  second.  Such  a  permit  will  practically  limit  the  com- 
pany to  its  present  output  and  will  not  allow  any  growth,  but  if  this  company 
Is  allowed  to  receive  from  the  Canadian  Niagara  Power  Co.  the  amount 
recommended,  60,000  electrical  horsepower,  the  normal  development  of  the  two 
comimnies  considered  as  one  will  not  be  seriously  interfered  with. 

The  Xiagara  Falls  Hydraulic  Power  d  Manufacturing  Co, 

18.  This  company  was  chartered  under  the  laws  of  the  State  of  New  York 
in  1878,  and  subsequently,  by  an  act  of  the  Legislature  of  the  State  of  New 
York,  known  as  chapter  968,  laws  of  1896,  its  rights  were  confirmed.  In  this 
confirmatory  act  the  company  was  limited  and  restricted  to  the  use  of  "such 
quantity  of  water  as  may  be  drawn  by  means  of  the  hydraulic  canal  of  said 
company  when  enlarged  through  its  entire  length  to  a  width  of  100  feet  and 
to  a  depth  and  slope  sufficient  to  carry  at  all  times  a  maximum  uniform  depth 
of  14  feet  of  water."  This  limitation  is  more  or  less  indefinite,  but  the  capacity 
of  Buch  a  channel  has  been  computed  to  be  9,500  cubic  feet  per  second  without 
material  diminution  of  the  head. 

19.  The  canal  leaves  the  Niagara  River  about  1  mile  above  the  Falls  and 
extends  through  the  city  to  a  point  about  one-half  mile  below  the  Falls,  where 
the  power  houses  of  the  company  are  situated. 

20.  It  is  being  widened  and  deei)ened  to  the  maximum  authorized  dimensions. 
The  widening  down  to  the  water  surface  has  been  completed,  except  at  two 
points  where  work  is  now  In  progress.  A  gi*eat  deal  of  work  has  also  been  done 
toward  giving  It  a  uniform  depth  of  14  feet  throughout  the  width  of  100  feet, 
but  this  work  has  not  been  completed. 

21.  The  company  disposes  of  its  power  in  three  ways.  First,  it  sells  water  to 
six  corporations,  who  develop  power  with  their  own  machines.  This  water  is 
used  under  heads  varying  from  50  to  125  feet,  with  an  average  head,  conslder- 
hag  the  quantities  used  at  each  elevation,  of  about  90  feet,  or  less  than  one-half 
of  the  maximum  effective  head.  The  amount  of  water  so  furnished  Is  computed 
to  be  1,332  cubic  feet  per  second.  In  power  house  No.  2  (No.  1  being  obsolete) » 
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situated  on  the  river  bank  at  the  foot  of  the  bluff,  the  company  develops  32,000 
mechanical  horsepovrer,  using  for  the  purpose  2,011  cubic  feet  of  water  per 
second  imder  an  effective  head  of  200  feet.  Of  this  amount  27,368  mechanical 
horsepower  are  sold  to  customers,  who  convert  it  into  electrical  power  by  the 
use  of  generators  attached  to  the  power  company's  turbines.  The  remaining 
power  developed  in  power  house  No.  2  Is  converted  into  and  sold  as  electrical 
power.  For  several  years  past  the  company  has  been  engaged  in  the  further 
development  of  Its  water  power,  and  now  has  under  construction  a  fore  bay 
capable  of  furnishing  sufficient  water,  when  the  canal  has  been  widened  and 
deepened  to  the  extent  authorized  by  law,  to  develop  practically  100,000  addi- 
tional horsepower.  As  stated  above,  much  of  the  necessary  enlargement  work  on 
the  canal  has  been  completed,  the  greater  part  of  the  excavation  for  the  power 
house  itself  has  been  completed,  the  fore  bay  Is  under  construction,  and  intakes 
leading  to  the  penstocks,  with  their  corresponding  gates  and  valves,  are  being 
Installed  for  the  complete  development. 

Of  the  amount  to  be  developed  in  power  house  No.  3.  36,000  horsepower  Is 
for  use  of  the  Pittsburgh  Reduction  Ck).,  a  contract  for  its  sale  having  he&i 
entered  into  on  the  20th  day  of  November,  1005.  For  developing  this  amount 
there  will  be  required  about  2,400  cubic  feet  of  water  per  second.  As  the  con- 
ditions laid  down  by  the  act  of  Ck)ngres8  have  been  complied  with  so  far  as 
this  additional  development  is  concerned,  it  is  recommended  that  the  necessary 
permit  be  issued.  In  the  statement  furnished  by  the  company  as  to  the  water 
now  In  use  there  is  included  660  cubic  feet  per  second  for  sluicing  debris  and 
Ice.  It  is  questionable  whether  this  amount  should  be  Included  in  that  for 
which  a  permit  is  considered  to  be  necessary.  Such  use  is  intermittent,  and  it  is 
practically  impossible  to  determine  the  amount  used  at  any  given  time.  If  the 
diversion  of  water  for  this  purpose  does  not  require  a  permit,  this  company  is 
entitled  under  the  law  to  a  permit  for  5,743  cubic  feet  per  second,  being  the 
amount  now  actually  in  use  and  contracted  to  be  used  in  factories  in  process 
of  construction.  If  the  water  used  for  sluicing  ice  and  debris  must  be  included 
the  permit  should  be  for  6,403  cubic  feet  per  second. 

22.  The  settlement  of  this  question  will  not  affect  the  Niagara  Falls  Hydraulic 
Power  &  Manufacturing  Co.,  but  will  affect  the  output  of  the  Niagara  Falls 
Power  Co. 

23.  The  investment  represented  by  the  plant  of  the  Niagara  Falls  Hydraulic 
Power  &  Manufacturing  Co.  is  $5,600,000.  This  includes  $1,400,000  expended  or 
obligated  for  work  on  the  canal  and  in  connection  with  power  house  No.  3.  It 
is  estimated  that  $1,500,000  additional  will  be  required  for  completing  the  canal 
and  power  house  No.  3. 

24.  While  the  granting  of  a  permit  to  this  company  for  the  diversion  of  6,400 
cubic  feet  per  second  will  enable  it  to  meet  its  contract  obligations,  it  will  not 
permit  it  to  take  the  full  advantage  of  the  investment  already  made  nor  allow 
for  any  growth.  The  Investment  that  will  be  rendered  useless  U  roughly  esti- 
mated at  $290,000  for  the  canal  and  $360,000  for  power  house  No.  3. 

Industries  naing  water  for  water  purposes  derived  from  Erie  Canal  at  or  near 

Lockport,  N,  T.,  and  at  Medina,  N,  Y. 

25.  In  1826  the  State  of  New  York  leased  to  Richard  Kennedy  and  Junius  H. 
Hatch  so  much  of  the  waters  of  the  Erie  Canal  as  could  be  spared  from  the 
canal  at  the  head  of  the  locks  at  Lockport  at  an  annual  rental  of  $200.  The 
lease  referred  to  was  perpetual  and  in  1856  it,  or  the  principal  part  of  the  rights 
under  4t,  came  into  the  hands  of  the  Lockport  Hydraulic  Co.,  which  has  since 
then  operated  the  lease.  The  lease  provides  that  the  water  so  used  shall  be 
discharged  into  the  lower  level  at  such  place  and  in  such  manner  as  the  State 
canal  commissioners  shall  from  time  to  time  deem  most  advisable  for  the 
security  of  the  canal  and  for  the  convenience  of  the  navigation  thereon. 

26.  In  an  investigation  of  this  matter  made  in  July  by  the  secretary  of  the 
American  section  of  the  International  Waterways  Commission  it  was  developed 
that  the  arrangement  of  tunnels  in  Market  Street  near  Exchange  Street  was 
such  that  the  water  drawn  from  the  hydraulic  race  could  find  its  outlet  either 
into  the  canal  or  through  the  culvert  to  the  mill  pond  and  eventually  down 
Eighteonmlle  Creek,  thus  making  it  impossible  to  determine  what  portion  of  the 
water  supplied  to  these  mills  is  permanently  diverted  from  the  canal,  though  it 
is  understood  that  as  a  rule  it  is  all  returned  to  the  canal.  In  the  application 
filed  with  the  Secretary  of  War  by  the  Lockport  Hydraulic  Co.  the  amount  of 
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water  used  by  its  tenants  and  delivered  to  the  lower  level  Is  stated  to  be 
approximately  500  cnbic  feet  per  seoond,  wbereas  Mr.  Henry  A.  Van  Alstyne* 
New  York  State  engineer  and  snrveyor,  is  autbority  for  tbe  statement  that  SCO 
cubic  feet  per  second  Is  tbe  amount  talcen  from  tbe  upper  level  and  returned  to 
tbe  lower  level  of  the  canal.  In  a  subsequent  letter  from  tbe  attorney  for  the 
Liockport  Hydraulic  Co.  it  is  learned  that  tbe  amount  named  In  the  applicati<m 
represents  the  maximum  quantities  covered  by  the  company's  leases,  and  further 
that  it  includes  the  amount  of  water  required  to  operate  the  machinery  of  the 
Holly  Manufacturing  Go.'s  plant  not  now  in  actual  operation,  but  which  was 
used  for  more  than  20  years  prior  to  1904,  and  which  tb^i  developed  150 
horsepower. 

27.  In  addition  to  the  industries  which  obtain  their  water  through  the  LocIe- 
port  Hydraulic  Oo.  there  are  a  number  of  large  manufacturing  plants  being 
operated  at  the  city  of  Lockport  by  iMwer  produced  from  the  surplus  water 
of  the  canal  spilled  from  the  canal  below  the  locks  and  used  successively  in  the 
progress  of  the  water  down  tbe  channel  of  Eigbteenmile  Creek.  The  use 
of  the  water  spilled  from  the  lower  level  of  the  canal  is  not  covered  by  any 
contract  with  tbe  State  of  New  York,  and  it  is  understood  that  the  State  of 
New  York  derives  no  revenue  from  it.  Furthermore  the  State  engineer  and 
surveyor,  Mr.  Henry  A.  Van  Alstyne,  protests  against  the  granting  of  any  permit 
by  the  United  States  to  parties  using  water  spilled  from  the  canal,  on  the  ground 
that  it  will  impose  an  obligation  on  the  State  of  New  York  to  furnish  the  amount 
of  water  covered  by  the  permit,  an  obligation  which  does  not  now  exist. 

28.  To  supply  losses  due  to  evaporation  and  leakage  it  will  probably  be 
necessary  under  any  circumstances  to  pass  a  certain  amount  of  water  around 
the  locks  fr^m  tbe  upper  level  to  tbe  lower  level,  so  that  the  amount  so  trans- 
ferred does  not  appear  to  have  any  particular  bearing  on  the  subject  of  this 
investigation.  The  real  question  to  be  determined  is  the  amount  of  water 
that  is  taken  from  the  canal  for  power  purposes  and  not  returned  thereto. 

29.  Reliable  gaugings  made  under  tbe  direction  of  tbe  State  engineer  and 
surveyor  of  tbe  State  of  New  York  show  that  the  average  amount  of  water 
flowing  eastward  in  the  Erie  Canal  in  the  rock  cut  at  the  city  of  Lockport 
above  all  points  of  diversion  of  water  for  power  is  805  cubic  feet  per  second, 
and  that  the  flow  in  the  canal  below  the  locks  at  Lockport  and  below  all 
points  where  water  is  diverted  for  power  or  other  purposes  is  612  cubic  feet 
per  second,  so  that  there  is  diverted  from  the  canal  in  the  city  of  Ix>ckport 
108  cubic  feet  per  second.  This  includes  both  the  water  diverted  for  power 
and  the  water  passing  over  the  canal  spillway. 

30.  As  all  water  used  at  Lockport,  whether  permanently  diverted  from  the 
canal  or  whether  transferred  from  one  level  to  a  lower  level  of  the  same 
canal,  is  brought  from  Lake  Brie  in  a  waterway  constructed  and  paid  for 
entirely  by  the  State  of  New  York,  it  would  seem  that  any  permit  granted-  by 
the  United  States  for  the  diversion  of  water  from  the  Erie  Canal  should  be 
granted  not  to  the  individual  users,  but  rather  to  the  State  of  New  York.  The 
same  principle  is  followed*  in  the  case  of  the  Niagara  Falls  Power  Co.  and  the 
Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.,  each  of  which  owns  its 
intake  canal  and  has  tenants  taking  water  therefrom,  though  the  permit  is 
granted  for  the  full  amount  to  the  owner  of  tbe  intake  canal. 

81.  Conflicting  information  has  be«i  received  concerning  the  amount  of  Lake 
Erie  water  that  is  taken  from  the  Erie  Canal  by  the  spillway  and  gates  at 
Medina,  N.  Y.  Mr.  Francbot,  the  superintendent  of  public  works*  State  of 
New  York,  stated,  under  date  of  July  17,  that  he  believed  the  amount  of 
water  fed  Into  the  canal  from  Oak  Orchard  Creek  and  Genesee  River  was 
practically  equal  to  the  amount  abstracted  from  tbe  canal,  while  Mr.  Bond, 
the  chairman  of  tbe  advisory  board  of  consulting  engineers,  State  of  New 
York,  is  authority  for  the  statement  that  the  Oak  Orchard  feeder  supplies  in 
low  years  only  10  cubic  feet  per  second,  while  tbe  amount  abstracted  is  about 
176  cubic  feet  per  second.  Assuming  the  latter  information  to  be  more  nearly  cor- 
rect, the  maximum  amount  of  Lake  Erie  water  diverted  from  the  canal  at 
this  point  is  166  cubic  fteet  per  second.  The  total  amount  of  Lake  Erie  water 
that  Is  permanently  diverted  from  tbe  Erie  Canal  at  times  of  minimum  flow 
In  the  feeder  is  therefore  103  plus  165,  or  368  cubic  feet  per  second,  and  it 
is  reconunendetl  that  a  permit  for  this  amount  be  issued  to  the  State  of  New 
York. 
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'32.  If  It  be  determiaed  that  the  amount  of  water  occasionally  oaed  for 
Bhiiciog  debris  and  ice  must  be  included  in  any  permits  that  are  granted,  the 
Interested  iiarties  are«  in  my  opinion,  entitled  under  the  law  to  permltB  for 
dlvarsion  as  follows: 

Cobtc  feet 
per  second. 

Niagara  Falls  Hydrautlc  Power  &  Manufacturing  Co.  in  greater  detail  than  Is 

Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co 6,408 

State  of  NePw  York 358 

33.  Descriptions  of  the  power  plants  of  the  Niagara  Falls  Power  Co.  and  the 
Niagara  Fails  Hydraulic  Power  &  Manufacturing  Ca  in  greater  detail  than  is 
given  in  the  body  of  the  report  are  appended  hereto,  marked  Appendix  K  and 
Appendix  L.  They  were  prepared  by  Mr.  Earl  Wheeler,  electrical  engines, 
who  assisted  in  the  examination. 

Very  respectfully,  Chables  W.  Kuts, 

Capiain,  Corp$  of  Engineers. 
Brig.  Gen.  A.  Mackenzie, 

Chief  of  Engineers,  U.  8,  A. 


kepobts  tjpon  the  existing  watee-poweb  situation  at  niaqaba  falls,  so  fab 
as  c0ncebn8  the  canadian  foweb  companies  and  theib  associated  tbans- 
mission  companies — ^bepobt  by  the  amebioan  membeb8  of  the  intebna- 
tional  watebways  commission. 

Intebnational  Watebways  Commission, 

Office  of  Amebican  Section, 

Buffalo,  N.  y.,  September  29, 1906. 

Mr.  Sbcbetaby  :  The  American  members  of  the  International  Waterways  Com- 
mission have  examined  the  report  dated  August  15,  1906,  by  Capt  Charles  W. 
Kutz,  Corps  of  Engineers,  United  States  Army,  upon  the  subject  of  permits 
to  the  power  companies  at  Niagara  Falls,  referred  to  them  by  your  indorsement 
•f  September  5.  They  have  the  honor  to  return  it  herewith,  and  to  submit  in 
connection  therewith  the  following  remarks: 

In  our  report,^  dated  March  19,  1906,  we  stated  that  the  works  projected  on 
the  American  side  at  Niagara  Falls  would  produce  342/X)0  horsepower,  besides  a 
small  amount  on  the  Erie  Canal,  and  would  consume  about  28,000  cubic  feet 
of  water  per  second,  while  those  projected  on  the  Canadian  side  would  produce 
432,000  horsepower,  besides  a  small  amount  on  the  Welland  Canal,  and  would 
consume  about  36,000  cubic  feet  of  water  per  second.  We  thought  that  the 
amount  on  the  American  side  could  be  reduced  to  242,000  horsepower,  using 
18,600  cubic  feet  of  water  per  second,  without  inflicting  undue  hardship  upon 
Invested  capital,  but  we  doubted  the  expediency  of  attempting  to  withdraw 
the  other  rights  acquired  by  the  power  companies  at  Niagara  Falls.  These 
Tiews  were  adopted  by  Congress  with  qualifications. 

In  the  act  approved  June  29,  1906,  the  amount  of  water  to  be  diverted  on 
Ibe  American  side  was  cut  down  to  15,600  cubic  feet  per  second  in  the  first 
distance,  but  with  the  provision  that  additional  amounts  may  be  diverted  after 
an  interval  of  not  less  than  six  months  if  it  be  found  that  that  can  be  done 
without  detriment  to  Niagara  Falls  or  the  river. 

The  amount  of  power  to  be  generated  on  the  Canadian  side  was  cut  down 
from  423,000  to  350,000  horsepower,  the  control  of  Congress  in  the  matter 
arising  from  the  fact  that  a  very  large  percentage  of  the  Canadian  output 
must,  under  present  conditions^  find  a  market  in  the  United  States*  Under  no 
circumstances  is  the  total  to  be  increased,  but  the  amount  which  may  be  trans- 
mitted to  the  United  States  is  to  be  diminished  as  the  amount  consumed  in 
Canada  shall  increase.  In  this  sliding  scale  a  limit  is  fixed  which  divides  the 
permits  into  two  kinds,  one  of  which  may  possibly  be  expected  to  have  some- 
what  more  permanency  than  the  other,  via,  penults  to  transmit  electrical  power 
from  Canada  into  the  United  States  to  the  aggregate  amount  of  160,000  horse> 
power,  and  revocable  permits  for  the  transmission  of  additional  electrical 
power  to  the  extent  just  indicated.    It  appears  to  us  that  this  distinction  was 


^  Printed  in  Senate  Document  No.  242,  Fifty-ninth  Congress,  first  session. 
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made  for  the  purpose  of  giving  a  little  more  assurance  of  permanency  to  cer- 
tain of  the  permits  than  It  was  possible  to  give  to  all  of  tliem  and  not  for 
the  purpose  of  trying  an  experiment  as  to  the  effect  upon  the  Falls  of  the  diver- 
sion of  a  quantity  of  water  so  indefinite  in  amount.  This  view  seems  confirmed 
by  the  fact  that  the  maximum  amount  allowed  on  the  Canadian  side,  350,000 
horsepower,  is  about  83  per  cent  of  the  amount  mentioned  in  the  report,  423,000 
horseix)wer,  while  the  amount  allowed  on  the  American  side,  15,600  cubic  feet 
per  second,  is  about  84  per  cent  of  that  mentioned  In  the  report,  the  percentage 
of  reduction  thus  being  practically  the  same  in  the  two  cases.  We  see  no 
reason  why  revocable  permits  for  the  transmission  of  power  from  Canada  into 
the  United  States,  additional  to  the  100,000  horsepower  first  to  be  authorized, 
should  not  be  issued  without  delay  if  application  for  such  permits  be  received. 

The  law  provides  for  the  issuance  by  the  Secretary  of  War  of  four  kinds  of 
permits,  viz: 

1.  Permits  to  divert  water  from  the  Niagara  River  on  the  American  side  to 
an  aggregate  amount  not  exceeding  15,600  cubic  feet  per  second. 

2:  Revocable  permits  to  direct  additional  water  from  the  Niagara  River  on 
the  American  side  to  such  amount.  If  any,  as  shall  not  injure  the  river  as  a 
BftTlgable  stream  or  as  a  boundary  stream  and  shall  not  injure  the  scenic 
grandeur  of  Niagara  Falls,  but  no  such  permits  shall  be  Issued  until  approxi- 
mately the  10,600  cubic  feet  per  second  mentioned  above  shall  have  been  diverted 
for  a  period  of  not  less  than  tAx  months. 

8.  Permits  to  transmit  electrical  power  from  Canada  into  the  United  States 
to  the  aggregate  amount  of  160,000  horsepower. 

4.  Revocable  permits  for  the  transmission  of  additional  electrical  power  from 
Canada  Into  the  United  States,  but  in  no  case  shall  the  amount  included  in  such 
perm  its,  together  with  the  160,000  horsepower  mentioned  above  and  the  amount 
generated  and  used  in  Canada,  exceed  350,000  horsepower. 

Applications  have  been  received  for  permits  of  the  first  and  third  kinds,  but 
in  this  report  Capt.  Kutz  confines  himself  to  a  consideration  of  those  relating 
to  the  transmission  of  power  from  Canada  into  the  United  States,  deferring  to 
a  future  report  all  that  concerns  the  diversion  of  water  on  the  American  side. 
He  defers  also  a  consideration  of  the  question  of  granting  transmission  permits 
for  amounts  additional  to  the  first  160,000  horsepower,  expressing  the  opinion 
Hlhat  it  is  V  the  intent  of  the  law  to  delay  the  issue  of  such  permits  until  it 
is  known  what  apprecifible  effect,  if  any,  will  be  produced  on  the  Falls  by  the 
diversion  of  the  amount  of  water  that  will  be  used  under  the  first  limitation." 
As  above  stated,  we  do  not  concur  in  that  opinion,  but  the  fteet  that  no  applica- 
tions have  been  received  for  permits  of  this  kind  is  sufficient  reason  for  not  di»- 
cussing  them  at  this  time. 

Applications  for  the  transmission  of  power  have  been  received  from  ft>ur 
companies,  including  the  International  Railway  Co.,  whose  rights  under  Cana- 
dian law  to  transmit  power  to  the  United  States  are  in  dispute  and  whose 
claims  9se  small  compared  with  those  of  the  other  companiea  Capt.  Kutz  rec- 
ommends that  no  permit  be  Issued  to  that  company  at  this  time,  but  that  2,500 
bors^Mwer  be  reserved  for  the  present  in  order  that  it  may  be  possible  to  giant 
the  company  a  permit  for  that  amount  hereafter  should  the  controversy  over 
its  rights  under  the  Canadian  laws  be  decided  in  its  favor.  In  that  recom- 
mendation we  concur.  ^^     ^^ 

There  will  remain  157,000  horsepower  to  be  divided  among  the  three  re- 
mnlnlnj;  applicants.  These  applicants  are  Uie  American  transmission  com- 
panies, but  their  interests  are  identical  wUh  those  of  the  Canadian  companies 
from  whom  they  derive  power  and  must  be  considered  in  connection  therewith. 

They  are:  ^         ^^     ^  ^    .     t» 

1.  Niagara,  Lockport  &  Ontario  Co.,  taking  power  from  the  Ontario  Power 

Co.,  applying  for  90,000  horsepower.  .^.     «,*.,,%      , 

2.  Electrical  Transmission  Co.,  taking  power  from  the  Electrical  Develop- 
ment Co.,  applying  for  62,500  horsepower. 

3.  Niagara  Falls  Power  Co.,  taking  power  from  the  Canadian  Niagara  Power 
Co.,  applvlng  for  121,500  horsepower. 

The  application  of  the  Niagara  Falls  Power  Co.  is  for  11,500  horsepower  more 
than  the  capacity  of  the  works  from  which  it  is  to  derive  power  when  com- 
pleted as  designed.  The  other  companies  ask  for  one-half  the  capacity  of  the 
works  furnishing  the  power  when  completed  as  designed.    The  total  amount 

asked  for  is  274,000  horsepower.  ^    „  x^    *    .       ui  ».  i. 

Capt  Kutz  has  spared  no  pal  as  In  the  collection  of  all  the  facts  which  have 
a  bearing  upon  the  question  of  how  the  available  amount  shall  be  divided 
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among  the  three  companies.  After  a  careful  consideration  of  the  amounts  of 
capital  inyested  in  the  power  plants,  the  amounts  required  to  complete  the  works 
as  designed,  their  capacity  as  completed  under  expenditures  now  d^ade  or 
pledged,  their  capacity  as  designed,  the  amounts  of  capital  invested  in  trans- 
mission lines  in  the  United  States  or  on  Canadian  soil  to  connect  with  the 
United  States,  the  contracts  made  for  furnishing  and  receiving  power,  and 
other  data,  he  concludes  that  there  Is  no  pulHcIent  reason  for  discrimination 
between  the  companies  except  their  relative  ability  to  command  the  Canadian 
market.  The  Electrical  Developm^it  Co.  was  organized  with  that  market 
prominently  in  view  and  Is  able  to  obtain  a  sale  there  of  about  25,000  horse- 
power more  than  either  of  the  other  companies.  Its  claim  to  the  American 
market  is  diminished  by  that  amount.  If  the  quantity  allotted  to  that  com- 
pany be  87,500  horsepower  there  will  remain  120,000  horsepower  to  be  equally 
•livided  between  the  Ontario  Power  Co.  and  the  Canadian  Niagara  Power  Co.» 
giving  them  00,000  horsepower  each.  We  believe  this  to  be  an  equitable  division 
of  the  power  Available  and  we  join  with  Capt.  Kutz  in  the  jpecommendation 
that  permits  for  the  transmission  of  power  to  the  United  States  be  granted  to : 

Horsepower. 

The  Niagara,  Lockport  &  Ontario  Co.  from  the  Ontario  Power  Co 60, 000 

The  Electrical  Transmission  Co.  from  the  Electric.il  Development  Co 37,500 

The  NIagarn  Falls  Power  Co.  from  the  Cnnadinn  Niagara  Power  Co 60,000 


Yours,  very  respectfully. 


Hon.  W.  H.  Taft, 

Secretary  of  War. 


O.  H.  Ernst,  Chairnuin. 
George  Clinton,  Memhcr. 
E.  TO.  Haskell,  Meml^er. 


report  by  capt.  charles  w.  kutz,  corps  of  engineers. 

War  Department, 
Office  of  the  Chief  of  Engineers, 

Washington,  August  15,  1906. 

Oener.\l  :  1.  In  compliance  with  the  written  orders  of  the  Secretary  of  War, 
dated  July  14,  1906  (copy  attached  marked  A),  and  your  subsequent  oral  iu- 
structions,  I  have  the  honor  to  submit  herewith  the  following  report  upon  the 
existing  power  situation  at  Niagara  Falls: 

2.  The  information  called  for  by  the  Secretary  of  War  concerns  not  only 
the  power  companies  now  diverting  water  on  the  American  side,  but  also  those 
on  the  Canadian  side  who  are  seeking  through  their  associated  transmission 
companies  to  import  power  into  the  United  Statea  This  latter  information, 
being  of  more  immediate  importance,  will  be  considered  first. 

S.  The  four  Canadian  companies  applying  directly  or  through  their  trans- 
mission companies  for  permits  to  import  power  are  the  Ontario  Power  Co., 
of  Niagara  Falls;  the  Electrical  Development  Co.,  of  Ontario  (Ltd.);  the 
Canadian  Niagara  Power  Co.,  and  the  International  Railway  O). 

The  Ontario  Power  Co, 

4.  This  company  was  incorporated  by  an  act  of  the  Dominion  Parliament  in 
1887,  and  is  not  limited  by  Its  statutory  rights  to  the  production  of  any  given 
amount  of  power.  All  its  plans,  however,  are  subject  to  the  approval  of  the 
commissioners  for  the  Queen  Victoria  Niagara  Falls  Park.  The  present  ap- 
proved plans  were  designed  for  the  production  of  180,000  electrical  horsepower, 
using  its  Niagara  River  intake.  In  addition  to  its  Niagara  River  rights,  the 
Ontario  Power  Co.  has  a  franchise  for  taking  water  from  the  Welland  River, 
but  beyond  the  purchase  of  a  limited  amount  of  land  for  right  of  way  for 
the  intake  tunnel  or  canal  this  franchise  has  not  yet  been  exercised. 

5.  The  Niagara  River  plant  as  designed  consists  of  head  works  located  above 
the  first  line  of  rapids,  three  main  conduits  or  flumes  6,000  feet  or  more  in 
length,  leading  the  water  though  the  park  to  a  point  below  the  Falls,  thence 
by  penstocks  in  tunnel  through  the  cliff  to  the  generating  station  in  the  gorge» 
and  lastly  a  distributing  station  or  transformer  house  situated  on  the  high 
bluff  directly  above. 
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6.  The  head  works  are  constnicted  for  the  full  development — ^that  Is,  180,000 
electrical  horsepower.  Only  one  of  the  three  main  conduits  has  been  built, 
and  this  has  a  capacity  sufficient,  it  is  claimed,  to  supply  water  to  6  gen- 
erating units,  8  with  a  capacity  of  10,000  electrical  horsepower  each,  and 
the  remaining  3  with  a  capacity  of  12,000  electrical  horsepower  each.  The 
valve  chamber  of  No.  1  conduit  is  complete  for  7  units  except  3  valve  motors, 
and  rough  excavation  has  been  made  for  the  valve  chamber  of  No.  2  conduit 
in  which  an  eighth  valve  has  been  installed,  so  that  No.  7  can  be  operated 
either  from  No.  1  or  No.  2  conduit  Excavation  for  the  power  house  is  com- 
plete for  8  units,  the  foundation  and  structure  for  6  units.  The  central  or 
main  portion  of  the  transformer  house  was  designed  and  built  for  the  control 
of  22  units,  the  number  originally  planned  for  the  completed  plant.  The  wings 
of  the  transformer  house  as  now  built  have  a  capacity  for  8  transformer  sets, 
corresponding  to  8  generator  units.  Four  transformer  sets  are  now  installed. 
In  addition,  room  is  provided  in  the  central  part  of  the  building  for  the  pas- 
sage of  4  additional  transmission  lines  without  change  of  voltage. 

7.  The  boQks  of  this  company  show  an  expenditure  of  $5,142,000,  exclusive 
of  rentals  and  rights,  with  $400,000  due  on  uncompleted  contracts.  This  total 
expenditure  on  power  plant  of  $5,542,000  will  complete  the  installation  of  four 
tmitB.  The  installation  of  two  additional  units,  orders  for  which  have  recently 
been  given,  will  require  an  additional  expenditure  of  $315,000.  Of  the  four 
traits  now  installed,  three  are  ready  for  service,  and  the  fourth  lacks  only  a . 
minor  part  to  make  it  complete.  The  order  for  the  fifth  and  sixth  units  calls 
for  delivery  within  12  months.  The  estimate  furnished  by  the  company  of  the 
cost  of  completing  the  approved  design  is  $6,500,000. 

8.  In  addition  to  the  expenditures  of  the  Ontario  Power  Co.  Itself,  there  has 
been  expended  by  the  Ontario  Transmission  Co.  nearly  $1,000,000  in  real 
estate,  transmission  lines,  stations,  etc.  For  financial  reasons  a  separate  or- 
ganization is  maintained,  but  the  company  is  practically  identical  with  the 
Ontario  Power  Co.  It  owns  an  interest  in  the  transformer  house  and  owns  all 
the  transmission  lines  In  Canadian  territory.  The  Ontario  Power  Co.  has 
Canadian  contracts  for  about  6,000  horsepower,  with  the  option  on  the  part 
of  the  purchaser  to  increase  the  amount  to  about  13,000  horsepower.  It  has  a 
contract  with  the  Niagara,  Lockport  &  Ontario  Power  Co.  to  deliver  at  the 
international  boundary,  for  use  in  the  United  States,  60,000  horsepower,  with 
the  option  on  the  part  of  the  purchaser  of  increasing  the  amount  to  180,000 
horsepower.  The  latter  contract  is  dated  July  16,  1904,  and  provides  that  the 
00,000  horsepower  shall  be  delivered  on  or  before  January  1,  1907,  with  the 
option  on  the  part  of  the  purchaser  of  taking  60,000  additional  horsepower 
January  1,  1911,  and  the  third  60,000  horsepower  on  January  1,  1915. 

9.  Tlie  Niagara,  Lockport  &  Ontario  Power  Co.  is  building  switching  and 
transforming  stations  and  constructing  transmission  lines  for  the  purpose  of 
carrying  out  its  contract  with  the  Ontario  Power  Co.  In  furtherance  of  its 
plans  the  company  has  acquired  a  private  right  of  way  containing  about  3,200 
acres  of  land,  with  an  unbroken  strip  300  feet  wide  from  the  Niagara  River 
to  Lockport,  a  distance  of  17  miles;  thence  200  feet  wide  to  the  suburbs  of 
Rochester,  a  distance  of  55  miles;  thence  100  feet  wide  from  the  suburbs  of 
Rochester  to  Fairport,  a  distance  of  12  miles.  In  addition,  a  similar  private 
right  of  way  owned  in  fee  simple,  100  feet  wide,  has  been  acquired  from  Lock- 
Iiort  southward  through  the  suburbs  of  Buffalo  to  the  Lackawanna  Steel  Co.*s 
plant  a  distance  of  27  miles.  The  company  has  erected  two  transmission  lines 
from  the  international  boundary  to  Lockport,  each  with  a  capacity  of  30.000 
horsepower.  From  Lockport  to  Syracuse  a  single  line,  partly  over  the  right  of 
way  of  the  West  Shore  Railroad,  has  been  completed,  with  a  capacity  of  10,000 
horsepower,  and  a  second  line  of  greater  capacity  is  under  construction.  On 
the  double  line  from  I.<ockport  to  Buffalo  work  is  in  progress,  60  per  cent  of  the 
Iioles  having  been  erected.  Each  of  the  Buffalo  lines  is  to  have  a  capacity  of 
30.000  horsepower. 

10.  The  books  of  this  company  show  an  expenditure  of  $2,785,000,  of  which 
$1,200,000  is  represented  by  right  of  way  and  $1,162,000  is  represented  by  con- 
struction. The  Niagara,  Lockport  St  Ontario  Power  Co.  has  actually  executed 
contracts  which  call  for  the  delivery  within  the  near  future  of  6.000  horse- 
power, with  provision  for  fixed  increases  at  intervals  varying  from  three 
months  to  three  years,  so  that  at  the  expiration  of  that  time  they  will  have  a 
firm  contract  with  their  present  customers  for  14,240  horsepower,  with  options 
on  the  part  of  the  purchasers  which  give  them  the  right  to  increase  the  amount 
to  70,000  horsepower.    The  first  of  these  contracts  Is  dated  June,  1905;  three 
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Others  in  tlie  fall  of  1905,  one  In  March,  two  In  April,  and  two  In  May,  1900. 
In  addition  the  company  claims  to  have  contracts  verbally  closed  for  13»0(X> 
additional  Arm  horsepower,  and  negotiations  pending  for  25,000  firm  horse- 
power, making  a  total  of  62,000  horsepower,  for  which  they  hope  to  have  a 
market  In  the  near  futnre.  The  optional  amounts  named  in  these  contracts 
and  negotiations  aggregate  106,000  horsepower.  At  the  time  of  the  examina- 
tion this  company  was  actually  transmitting  to  the  United  States  700  horse- 
power. 

Tfie  Electrical  Development  Co. 

11.  This  company  was  incorporated  by  act  of  the  legislature  of  Ontario  (5 
Edward  VII.  ch.  12),  for  the  purpose  of  developing,  difitributiag,  and  solliiig 
electrical  ix)wer  and  for  other  purposes,  but  its  charter  gives  it  no  specific 
right  to  take  water  from  the  Niagara  Biver  or  its  tributaries.  To  this  eompany 
was  assigned  an  ageement  which  three  citizens  of  Canada  had  entered  into 
with  the  conunissioners  for  the  Queen  Victoria  Niagara  Falls  Pafk,  by  virtue 
of  which  It  is  authorized  to  take  from  the  Niagara  River  water  sufficient  to 
develop  125.000  electrical  horsepower.  The  amount  of  water  for  this  purpose 
is  computed  to  be  10,800  cubic  feet  per  second. 

12.  In  pursuance  of  th^s  agreement,  a  plant  has  been  designed  and  partially 
constructed  that  will  be  capable  of  producing  the  full  amount  of  power  author- 
ized. The  head  works  are  completed  except  for  the  removal  of  the  cofferdam, 
while  the  wheel  pit  and  tailrace  tunnels  are  practically  completed  for  the  full 
development.  Contract  has  been  entered  into  for  the  construction  of  two- thirds 
of  the  power-house  structure.  The  metal  work  of  this  part  of  the  building  is 
practically  completed  and  the  stonework  50  per  cent  completed.  This  will  pro- 
vide cover  for  7  of  the  11  units  that  are  projected,  each  of  which  is  designed 
with  a  capacity  of  12,500  electrical  horsepower.  Only  four  generating  units 
have  actually  been  ordered.  Two  of  the  four  have  been  delivered  at  the  power 
house  and  are  now  being  installed ;  one  of  the  two  was  being  made  ready  for 
test  at  the  time  of  the  examination,  and  unless  some  unforeseen  accident  occurs 
should  be  ready  for  service  during  the  month  of  September,  and  the  other  three 
at  Intervals  of  six  weeks  to  two  mouths  thereafter.  The  transformer  house  as 
constructed  is  for  5  units.  One  bank  of  three  transformers  is  on  the  ground,  a 
second  bank  was  scheduled  for  shipment  August  1,  and  the  third  bank  August 
15.  By  Its  headworks,  wheel  pit,  and  tailrace  development  the  company  is  com- 
mitted to  the  installation  of  11  units,  by  its  power  house  to  the  installation 
of  7  units,  and  by  its  contracts  for  machinery  to  the  installation  of  4  units. 

13.  The  books  of  the  company  show  an  expenditure  to  July  1,  1906,  on  tlie 
power  plant  of  |4,500,000.  The  linbilitles,  incurred  and  unpaid,  for  conu>leting 
the  installation  of  4  units  are  $1,760,000,  a  total  investment  in  plant  of 
$6,300,000.    To  complete  the  installation  of  11  units  would  cost  $1,576,000. 

14.  This  company  has  affiliated  with  it  the  Toronto  &  Niagara  Power  Co., 
organized  for  the  purpose  of  transmitting  power  from  Niagara  Falls,  Ontario, 
to  Toronto.  Its  transmission  lines,  which,  except  for  a  short  section,  are  com- 
pleted, will  have  a  cai>acity  of  20,000  horsepower,  and  represent  an  Investment 
of  $1,870,000,  with  $750,000  required  for  completion.  The  demands  on  this 
company  from  Toronto  and  intermediate  territory  will  probably  aggregate  be- 
tween 30,000  and  40,000  horsepower.  The  Electrical  Development  Co.  was 
organized  primarily  for  the  purpose  of  furnishing  power  to  Canadian  points, 
and  its  arrangements  for  selling  power  In  the  United  States  are  in  a  more  or 
less  embryonic  state.  For  distribution  In  the  United  States  there  was  organized 
the  Electrical  Transmission  Co.  of  Niagara  Falls,  a  corporation  chartered  under 
the  laws  of  the  State  of  New  York.  This  company  at  present  is  a  mere  holding 
company,  keeps  no  books,  ond  all  the  expenditures  made  in  its  name  have  been 
advanced  by  the  Electrical  Development  Co.  The  books  of  the  Electrical  Devel- 
opment Co.  show  an  expenditure  on  this  account  of  $246,000,  which  was  used 
for  the  purchase  of  an  interest  in  the  Niagara  Falls  Gas  &  Electric  Light  Co., 
Niagara  Falls  Gas  Co.,  and  the  Albion  Power  Co.,  and  for  the  purchase  of  real 
estate  In  Niagara  Falls,  $40,000  being  the  amount  of  the  last  item.  This  invest- 
ment, together  with  the  holdings  of  the  "  NichoTl  syndicate,"  a  group  of  men 
who  control  the  Electrical  Development  Co.,  gives  control  of  these  subsidiary 
companies  to  the  power  comapny. 

15.  The  value  of  the  properties  thus  controlled  Is  approximately  $1,000,000. 
The  Niagara  Falls  Electrical  Transmission  Co.  akvo  has  an  agreement  with  tiie 
International  Railway  Co.  looking  to  the  building  of  a  bridge  crossing  Niagara 
River  to  he  owned  jointly  by  the  two  companies,  across  which  it  is  proposed  to 
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GonTey  power  that  is  aold  by  tbe  Electrical  Development  Oo.  to  tbe  Niagara  FfetUs 
Electrical  Tranamissioa  Oo.  Negotiations  with  this  company  (I.  R.  R.  Co.) 
also  contemplate  the  granting  to  the  transmission  company  of  a  right  of  way 
tor  its  transmission  lines  over  tbe  ri^t  of  way  now  b^iig  acquired  by  the  rail- 
way company  between  Niagara  Falls  and  Buffalo.  This  agreement  with  the 
International  Railway  has  not  yet  assumed  the  form  of  a  written  contract  Vot 
carrying  its  transmission  lines  to  Rodieeter  this  company  proposes  to  use  the 
right  of  way  of  tbe  BuflCalo,  Lockport  &  Rochester  Electric  Railway.  There  is 
no  contract  to  this  effect,  but  as  the  Buifalo,  I/)ckport  &  Rochester  Railway  is 
controlled  by  ithe  NicboU  syndicate  above  referred  to,  there  is  a  community  of 
interest.  The  Buffalo,  Lockport  &  Rochester  Railway  is  now  under  construc- 
tion, tbe  contract  for  grading  a  double-track  road  and  for  tbe  construction  of  a 
single-track  road  having  been  entered  into  with  J.  G.  White  &  Ck>.,  contractors, 
on  May  14,  1006,  at  a  cost  of  $2,250,000.  In  addition  to  the  above  the  Electrical 
Transmission  Co.  has  acquired  franchises  in  its  own  name  in  seven  cities  and 
towns  in  western  New  York  for  the  sale  and  transmission  of  power,  and  through 
tbe  Niagara  Fulls  Gas  &  Electric  Light  Go.  and  the  Albion  Power  Co. 'it  con- 
trols 20  other  such  franchises.  The  Niagara  Falls  Electrical  Transmission  Ce. 
has  not  executed  any  contracts  for  the  delivery  of  power,  but  expects  that  its 
allied  int^ests  will  require  17,600  horsepower.  This  expectation  is  based  on 
tbe  use  by  the  Niagara  Falls  Gas  k,  Electric  Light  Co.  of  8,000  horsepower, 
though  tbe  amount  now  distributed  by  this  company  is  about  100  horsepower. 
It  also  includes  an  estimate  of  4,000  horsepower  for  the  Buffalo,  Lockport  & 
Rochester  Railway  Co.  This  amount  is  based  on  a  double-track  road,  while  the 
contract  for  the  construction  of  the  road  calls  for  only  a  single  track  at  tbe 
present  time.  The  company  also  submitted  confidentially  a  list  of  corporations 
who  had  made  inquiries  with  reference  to  the  purchase  of  power  from  the 
Niagara  Falls  Electrical  Transmission  Co.,  together  with  the  amount  of  power 
which  they  would  probably  require.  This  list  aggregates  141,000  horsepower. 
It  is  needless  to, say  that  these  inquiries  involve  no  obligation  on  the  part  of 
either  party. 

«  The  Canadian  Niagara  Power  Co, 

16.  This  company  was  incorporated  by  an  act  of  the  Legislature  of  the 
Provinoe  of  Ontario  in  1802,  and  is  not  limited  by  its  statutory  rights  to  the 
production  of  any  given  amount  of  power.  All  its  plans,  however,  are  subject 
to  the  approval  of  the  commissioners  for  the  Queen  Victoria  Niagara  Falls 
Park.  The  present  approved  plans  were  designed  for  the  production  of  121,009 
hOirsepower--that  is,  11  units  each  with  a  capacity  of  11,000  horsepower.  Re- 
garding one  of  these  units  as  a  spare,  so  as  to  put  it  on  the  same  basis  with 
Uie  two  companies  previously  described,  the  nominal  capacity  of  the  completed 
plant  may  be  taken  at  110,000  horsepower.  This  company  also  claims  the  right 
to  double  this  plant,  basing  the  claim  on  that  clause  of  the  original  charter 
which  limits  its  occupation  of  park  lands  to  a  length  of  1,200  feet,  the  length 
of  the  power  house  now  designed  being  600  feet.  As  this  right  has  in  no  way 
been  exercised,  and  as  it  could  not  be  exercised  without  the  approval  of  the 
park  commissioners,  it  need  not  be  further  considered. 

17.  This  plant  operates  under  an  effective  head  of  141  feet,  and  for  the  de- 
velopment of  110,000  horsepower  will  require  about  9,500  cubic  feet  of  water 
per  second.  The  beadworks  consist  of  a  head  canal  with  a  fore  bay  600  feet 
wide  extending  the  whole  length  of  the  power  house.  The  beadworks,  gates, 
wheel  pit  and  tailrace  tunnel  are  completed  for  the  full  development.  Five 
generating  units  are  completely  installed  and  a  portion  of  the  power  house 
sufficient  to  cover  them  has  been  completed.  The  transformer  station  is  alse 
of  safllcieut  slae  to  accommodate  5  units.  By  its  beadworks,  wheel  pit,  and 
tailrace  development,  the  company  is  committed  to  the  installation  of  11  units; 
by  its  power  house  and  transformer  house  to  the  installation  of  5  units. 

18.  The  books  of  the  company  show  an  investment  to  July  1,  1006,  including 
liabilities  iaovrred  and  unpaid  lor  completiBg  the  installation  of  5  units, 
amounting  to  |6,260,000.  For  comparative  purposes  the  value  of  the  franchise, 
glv«i  as  $900,000,  should  be  deducted,  making  the  cost, of  the  Installation  $5,350,- 
000.    To  complete  the  installation  of  11  units  would  cost  probably  $1,250,000. 

19.  This  company  is  an  allied  company  of  the  Niagara  Falls  Power  Co.,  and 
save  for  the  maintenance  of  a  separate  organization,  is  identical  with  it.  It 
expects  to  market  practically  all  its  power  through  the  Niagara  Falls  Power  Co. 
or  through  the  latter's  agents.  An  underground  conduit,  with  a  capacity  of 
128,000  horsepower,  connects  it  with  the  plant  of  the  Niagara  Falls  Power  Co., 
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and  cables  with  a  caimcity  of  32,000  horsepower  are  now  Installed.  A  sepa- 
rate transmission  line,  capacity  25,000  bors^;K>wer,  running  for  16  miles  along 
the  west  shore  of  the  Niagara  River  to  Fort  Erie  is  under  construction,  together 
with  the  towers  required  to  carry  the  cables  across  the  river  to  Buffalo.  For 
its  transmission  lines  it  has  actually  expended  or  is  committed  by  contract  to 
the  amount  of  $480,000. 

20.  It  is  now  delivering  1,340  horsepower  to  Canadian  tenants,  who  have  the 
option  of  increasing  the  amount  to  4,^7  horsepower.  At  the  present  time  there 
is  no  definite  contract  covering  the  sale  of  the  power  intended  for  delivery  in  the 
United  States.  This  is  explained  by  the  intimate  financial  relations  existing 
between  the  Niagara  Falls  Power  Co.  and  the  Canadian  Niagara  Power  Co.  At 
the  time  of  the  examination  it  was  actually  transmitting  to  the  United  States 
about  16,000  horsepower,  but  the  combined  load  sheet  of  the  two  companies 
shows  that  the  maximum  amount  thus  far  delivered  to  consumers  is  about 
85,000  electrical  horsepower. 

Inteniational  Railway  Co, 

21.  This  company  is  incorporated  both  in  the  State  of  New  York  and  In  the 
Dominion  of  Canada.  In  its  first  capacity  it  owns  and  operates  all  the  electric 
railways  in  the  city  of  Buffalo  and  adjacent  towns,  and  the  city  of  Tonawanda, 
Erie  County,  and  the  cities  of  Lockport  Niagara  Falls,  and  the  intervening  ter- 
ritory in  the  county  of  Niagara,  N.  Y.  Under  its  Canadian  charter  it  owns  apj 
operates  an  electric  railway  along  the.shore  of  Niagara  River  from  Chippewa  co 
Queenstown.  It  also  owns  two  bridges  over  the  Niagara  River,  one  Just  below 
the  Falls  and  one  at  Lewlston,  over  both  of  which  it  has  specific  l^lslatlve 
authority  to  transmit  power. 

22.  Its  power  plant  is  located  in  the  Queen  Victoria  Niagara  Falls  Park,  which 
plant  was  acquired  when  it  acquired  the  property  and  franchise  of  the  Niagara 
Falls  Park  and  River  Railway  Co.  In  acquiring  this  railroad  it  paid  for  the 
equity  therein  $733,000,  and  assumed  a  bonded  indebtedness  of  $600,000,  making 
a  total  investment  of  $1,333,000.  It  is  claimed  that  this  value  was  fixed  largely 
by  the  power  rights  of  the  Niagara  Falls  Park  and  River  Railway  Co.  At  the 
time  of  its  acquisition  the  power  plant  represented  a  cash  outlay  of  $141,000. 
Since  that  time  further  expenditures  have  been  made  upon  its  power  house  and 
equipment  of  $125,000,  so  that  the  actual  investment  of  this  company  in  its 
power  property  at  Niagara  Falls,  Ontario,  is  about  $265,000.  With  the  ma- 
chinery now  installed  3,600  electrf-^al  horsepower  can  be  generated,  the  effective 
head  being  68  feet.  Under  its  charter  none  of  the  power  may  be  sold,  and  its 
use  is  limited  to  operating  and  lighting  the  railway,  the  Canadian  division  of 
which  now  uses  from  800  to  1,200  horsepower.  The  company  claims  the  right 
to  transmit  the  balance  to  the  United  States  for  use  on  that  portion  of  its  sys- 
tem. This  right,  however,  is  questioned  by  the  commissioners  of  the  Queen 
Victoria  Niagara  F'alls  Park,  and  in  their  annual  report  for  1905  they  say  that 
they  can  not  see  their  way  clear  to  approve  the  plans  for  the  transmission  of 
this  power  through  the  park.  The  matter  has  been  referred  to  the  Dominion 
Government  for  decision.  While  it  is  understood  that  some  progress  has  been 
made  toward  a  solution,  final  action  has  not  yet  been  taken. 

23.  The  company,  in  its  application  to  transmit  power  to  the  United  States, 
asks  for  8,000  horsepower,  the  intention  l>eing  to  enlarge  the  power  plant  for  this 
purpose,  at  an  estimated  cost  of  $150,000.  Pending  the  determination  by  the 
Dominion  Government  of  this  company's  rights,  it  is  believed  that  no  permit 
should  be  granted  to  them.  Having  in  mind,  however,  the  fact  that  they  are 
now  generating  2,500  horsepower  more  than  they  can  use  on  the  Canadian  side, 
and  the  fact  that  the  transmission  of  this  power  to  the  United  States  would 
result  in  an  estimated  saving  of  $30,000  a  year,  it  would  seem  equitable  to  re- 
serve 2,500  horsepower  for  the  present  of  the  160,000  horsepower  for  which  per- 
mits can  be  granted,  so  that  a  permit  for  this  amount  could  be  issued  in  case 
the  present  controversy  is  decided  In  favor  of  the  railway  company. 
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24.  The  principal  &cts  witli  reference  to  the  three  big  Canadian  companiea 
are  tabulated  as  follows : 


ExpenditurcB  to  dftte  in  power  plants,  exclusive  of  lights  and 
fnnchlBes 

Amount  required  to  complete  existing  contracts  and  orden 

Amount  required  to  complete  plants  to  projected  site 

EHective  head feet . . 

Capacity  of  generating  machinery  actually  tostaUed,  electrical  horse- 
power  

Nomina!  capacity  of  generating  machinery  installed  and  ordered, 
electrical  noiscpower 

Nominal  capacity  of  projected  plants electrical  horsepower. . 

Amount  inTCStea  ana  obligated  for  Canadian  transmision  mies 

Probable  sale  of  power  in  Canada horsepower. . 

Amount  of  water  required  for  machinery  installed  and  ordered,  in- 
chiding  eaoBitcr  sets— efBciency  of  the  unit  being  taken  at  76  per 
cent cubic  feet.. 

Amount  of  water  required  for  plants  as  projected do 

Actual  expenditures  by  their  associated  American  transmission 
companMB 


Ontario 
Power  Co. 


$5,142,000 

9716,000 

16,500,000 

180 

42,000 

66,000 

180,000 

>  SI,  000, 000 

10,000 


4,250 
11,700 

12,785,000 


Electrical 
Deyelop- 
mentCo. 


S4,5QO,000 

$1,760,000 

$1,576,000 

135 


50,000 

125,000 

$2,620,000 

30,000 


4,300 
10,800 

s  $246, 000 


Canadian 

Niagara 

Power  Co. 


$4,072,000 

$678,000 

$1,260,000 

141 

56»000 

56,000 

110,000 

1  $430,000 

5,000 


4,500 
9,500 

$600,000 


>  The  major  portion  of  this  amount  has  been  expended  in  the  construction  of  transmission  lines  intended 
for  delivery  of  power  to  the  United  States  distributing  companies. 
<  This  does  not  indnde  any  expenditures  by  the  Niohoil  Syndicate. 

25.  If  these  companies  were  limited  in  their  output  to  the  capacity  of  the 
generating  machinery  now  actually  installed  and  ordered,  their  investment  in 
power  plant,  exclusive  of  franchises  per  horsepower  developed,  would  be  ap- 
proximately as  follows: 

Ontario  Power  Co $89.00 

Electrical  Development  Co ; 125.00 

Canadian  Niagara  Power  Co 97. 00 

If  permitted  to  develop  to  the  limit  of  their  approved  plans  the  investments 
in  power  plant  per  horsepower  developed  (nominal  capacity)  would  be: 

Ontario  Power  Co 168.00 

Electrical  Development  Co 02.00 

Canadian  Niagara  Power  Co 60.00 

These*  figures  must  be  considered  as  only  approximately  correct,  owing  to  the 
different  methods  of  cost  distribution  used  by  the  several  comimnies.  The  aim 
has  been  to  take  the  actual  cost  of  the  power  plants,  exclusive  of  rights,  rentals, 
and  franchises.  Regardless  of  their  absolute  accuracy,  or  even  their  relative 
accuracy  as  between  the  three  companies,  they  serve  to  show  the  extent  to 
which  the  companies  by  their  expenditures  and  contracts  have  committed  them- 
selves, and  also  the  approximate  losses  which  they  will  sustain  if  they  are 
limited  to  the  production  of  an  amount  of  power  less  than  their  projected  ca- 
pacity. All  three  of  these  power  developments  were  undertaken  in  good  faith 
several  years  ago  and  long  before  the  agitation  In  Congress  which  led  to  the 
passage  of  the  present  law,  and  there  is  no  evidence  that  any  of  their  subse- 
quent transactions  were  made  with  the  object  of  securing  rights  which  they  had 
not  always  Intended  to  claim. 

26.  The  total  capacity  of  the  generating  machinery  installed  and  ordered  for 
the  three  plants  is  171,000  horsepower.  The  probable  demand  in  the  near  future 
from  Canadian  markets  will  not  exceed  40.000  horsepower,  leaving  131,000 
horsepower  for  sale  in  the  United  States.  The  granting  of  permits  for  this 
amount  would  permit  the  utilization  to  its  full  capacity  of  all  machinery  now 
installed  or  ordered,  but  would  not  permit  any  further  development  and  would 
not  afford  a  reasonable  return  on  the  moneys  now  Invested  unless  the  prices 
to  the  consumers  were  measurably  Increased.  In  order  that  such  relief  as  Is 
now  possible  may  be  afforded,  it  is  recommended  that  permits  be  granted  for 
157.000  horsr«iwwor,  (.he  mnxlmum  amount  undei  the  first  limitation,  Jess 
2,500  horsepower  reserved  for  the  International  Railway  Co. 

27.  The  conditions  surwunding  the  development  of  the  Canadian  pC'wer  com- 
panies differ  so  materially  that  an  exact  statement  of  their  relative  rights  to 
the  American  market  Is  not  possible.    The  Niagara,  Lockport  &  Ontario  Power 
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Cn.,  the  dlstribating  agent  In  tlie  United  Stntw  for  the  Ontario  Power  CJo.,  has 
expended  a  large  sum  in  opening  up  a  new  market.  The  Blectrical  Deve]oi>- 
ment  Co.  started  primarily  to  develop  the  Canadian  market,  and  its  plans  for 
the  American  market  have  not  yet  been  fully  matured,  while  tlie  plant  of 
Canadian  Niagara  Power  Co.  is  virtually  an  addition  to  that  of  the  Niagara 
Falls  Power  Co.  Considering  alone  the  investments  in  power  plant,  there  is 
no  apparent  reason  why  any  distinction  should  be  made  between  the  iK>wer 
companies  in  the  amouiit  of  power  which  they  should  be  permitted  to  send  Into 
the  United  States.  While  the  projected  development  of  the  Ontario  Power  Co. 
is  considerably  greater  than  that  of  the  other  two  companiets  this  apparent 
advantage  is  bslanced  by  the  fact  that  the  other  two  companies  are  more  fully 
committed  by  expenditures  already  made  t6  the  complete  development.  If  the 
relative  investments  of  the  three  transmission  companies  associated  with  them 
for  distribution  in  the  United  States  are  alone  considered,  the  claims  of  the 
Niagarn,  Iwockport  &  Ontario  Co.  are  unquestionably  superior  to  those  of  the 
other  ti'ansmisslou  companies.  As  the  object  of  the  hiw  Is  to  restrict,  directly 
)r  iiidir(>ctly,  the  amount  of  water  diverted,  it  has  been  suggested  that  some 
weight  should  attach  to  the  fact  that  the  Ontario  Power  Co.  makes  greater  use 
of  the  water  that  It  diverts  than  cither  of  the  other  companies.  Btxeh  of  the 
companies,  however,  fully  utilizes  the  head  incident  to  its  geographical  location, 
and  any  distiactlon  in  the  matter  of  permits  based  on  relative  natural  advan- 
tages would  appear  to  be  unjust. 

28.  The  Electrical  Development  Co.  had  for  its  primary  object  the  furnish- 
ing of  power  to  various  i)oints  in  Canada,  as  is  indicated  by  the  coBStrucUon  of 
its  Toronto  line,  yet  the  demand  for  electrical  power  in  Canada  within  the 
economical  radius  is  so  limited  as  to  make  it  unreasonable  to  suppose  tiiat  this 
company  had  given  no  thought  to  the  marketing  of  a  part  of  its  power  in  the 
United  States.  The  Electrical  Development  Co.  Is  planning  to  sell  between 
30,000  and  40,000  horseiiower  in  Canada,  which  is  probably  from  20,000  to 
25,000  horsepower  in  excess  of  what  either  of  the  other  two  companies  will 
sell  in  Canada,  a  fact  which  should  receive  consideration  in  fixing  the  amount 
to  be  transmitted  to  the  United  States.  On  the  other  hand,  any  greater  dis- 
crimination against  the  Electrical  Development  Co.,  which  is  owned  almost 
wholly  by  Canadian  capitalists  (the  other  two  companies  being  owned  almost 
wholly  by  Americans),  may  give  rise  to  a  feeling  of  resentment  on  the  part 
of  the  people  of  Canada  and  tend  to  retard  the  negotiation  of  a  treaty  betwe^i 
the  two  countries  concerning  the  preservatltm  of  Niagara  Falls. 

29.  The  applications  for  permits  made  by  the  transmission  companies  are  as 

follows : 

Horsepower. 

Niagara,  Lockport  &  Ontario  Co.,  from  the  Ontario  Power  Co 90, 000 

Electrical  Transmission  Co.,  from  the  Electrical  Development  Co 62, 600 

Niagara  Falls  Power  Co.,  from  the  Canadian  Niagara  Power  Co 121,600 

The  application  of  the  Niagara,  Lockport  &  Ontario  Co.  is  based  upon  the 
desire  to  secure  a  reasonable  return  on  the  investment  already  made,  but  con- 
sidering the  date  named  in  its  contract  with  the  Ontario  Power  Co.  for  the 
delivery  of  the  second  block  of  00,000  horsepower,  i.  e.,  January  1,  1931,  and 
having  in  mind  the  fact  that  any  production  of  power  in  excess  of  66,000  horse- 
power means  the  construction  by  the  Ontario  Power  Co.  of  a  second  conduit 
and  a  consequent  expenditure  of  $3,250,0Q0,  it  is  believed  that  a  present  limita- 
tion to  60,000  horsepower  will  not  work  undue  hardship. 

30.  The  application  of  the  Electrical  Transmission  Co.  contemplates  the 
marketing  of  one-half  of  the  total  output  of  the  Electric  Development  Co. 
Considering  the  situation  of  the  latter  company  in  the  Canadian  market  and 
the  limited  extent  to  which  the  Electrical  Transmission  Co.  has  committed 
itself  by  its  expenditures,  a  present  limitation  to  37,500  horsepower  does  not 
appear  to  be  inequitable. 

31.  The  plant  of  the  Canadian  Niagara  Power  Co.  is  intended  to  supplement 
that  of  the  Niagara  Falls  Power  Co.,  and  a  fair  estimte  of  the  rapidity  with 
which  its  iK)wer  will  be  marketed  is  found  in  the  rate  of  growth  in  the  past 
of  the  Niagara  Falls  Power  Co.  This  has  amounted  to  about  20  per  cent  In 
recent  years,  with  a  present  output  of  both  companies  amounting  to  85,000 
horsepower.  Assuming  that  the  same  rate  of  growth  will  continue,  though  in 
all  probability  it  will  be  reduced  owing  to  power  which  the  other  companies 
expect  to  market  in  this  territory,  it  will  be  two  or  three  .years  before  the  full 
capacity  of  the  Canadian  plant  as  now  installed  will  be  utilized.    For  these 
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reasons  a  preflent  limitati<m  to  60,000  liorsepower  will  not,  in  my  Judgment, 
seriously  Interfere  with  its  normal  development. 

32.  If  permits  are  granted  for  these  amounts  the  Ontario  Power  Ck).  would 
be  Justified  in  installing  a  seventh  unit  as  a  spare,  the  Canadian  Niagara  Power 
Go.  would  be  Justlflfid  in  Installing  two  more  units,  one  as  a  spare,  making  the 
nominal  capacity  of  its  plant  66,000  horsepower.  The  Blectrical  Development 
Go.  would  be  Justified  in  installing  three  more  units,  one  of  them  a  spare,  mak- 
ing the  nominal  capacity  of  Its  plant  75,000  horsepower,  half  of  which,  the 
ptoportioQ  asked  for,  it  wooM  be  pem^tted  to  tBanamlt  to  the  United  States. 
If  each  installs  these  units  the  relative  investment  in  power  plant,  ezclosive  of 
franchise,  per  horsepower  developed  (nominal  capacity)  would  be: 

Ontario  Power  Oo ^ ^_  |92.tX> 

Blectrical  Development  Oo , 91. 00 

Canadian  Niagara  Power  Co 87. 00 

33.  Baaed  upon  what  precedes,  it  is  recommended  that  permits  for  the  trans- 
mission of  power  to  the  United  States  be  Issued  as  follows : 

Horsepower. 

Niagara,  Lockport  ft  Ontario  Co.,  from  the  Ontario  Power  Co 60, 000 

IHectrical  Transmission  Co.,  from  the  ESectrical  Development  Co 37, 600 

Niagara  Falls  Power  Co.,  from  the  Canadian  Niagara  Power  Co 60,000 

157,500 

In  order  that  the  various  companies  may  proceed  with  this  limited  dev^c^ 
ment,  it  is  further  recommended  that  permits  for  such  amounts  as  may  be 
authorized  be  issued  without  delay. 

84.  As  to  the  question  of  granting  transmission  permits  for  amounts  addi- 
tional to  the  first  160,000  horsepower,  it  Is  believed  to  be  the  Intent  of  the  law 
to  delay  the  issue  of  such  permits  until  it  is  known  what  aM>reciable  effect  if 
any,  will  be  produced  on  the  Falls  by  the  diversion  of  the  amount  of  water 
that  will  be  used  under  the  first  limitation.  If  this  interpretation  of  the  law 
is  correct,  the  granting  of  such  permits  will  be  a  matter  for  the  future,  as  it 
will  be  fully  a  year  before  the  companies  will  be  in  a  position  to  develop  160,000 
horsepower,  in  addition  to  the  amounts  sold  in  Canada. 

35.  The  inforinutlon  contained  in 'this  partial  report  was  obtained  from  the 
parties  interested  and  its  Important  features  verified  by  a  personal  inspection 
of  the  works  and  a  goieral  examination  of  the  books  and  records  of  the  various 
companies.  These  inspections  and  examinations  were  made  July  20  to  July 
28,  1006,  and  descriptions  of  the  power  plants  of  the  Ontario  Power  Co.  (Ap- 
pendix B),  Electrical  Development  Co.  (Appendix  B),  and  the  Canadian  Niagara 
Power  Co.  (Appendix  O),  and  of  the  transmission  lines  of  the  Ontario  Trans- 
mission Co.  (Appendix  C),  Niagara  Lockport  &  Ontario  Power  Co.  (Appendix 
D),  and  the  Toronto  ft  Niagara  Power  Co.  (Appendix  F),  in  greater  detail  than 
in  the  body  of  the  report,  are  appended  hereto.  They  were  prepared  by  Mr. 
Earl  Wheeler,  B.  E.,  who,  with  Mr.  F.  D.  C.  Faust,  a  representative  of  the 
Department  of  Justice,  assisted  in  the  examination.  A  photographic  copy  of  a 
map  of  Niagara  Falls,  taken  from  a  monograph  prepared  in  19(M  by  the  Can- 
adian Society  of  Civil  Bngtaieers;  is  also  app^ed. 

36.  The  preparation  of  that  part  of  the  report  which  concerns  the  diversion 
of  water  on  the  American  side  has  been  delayed  by  the  nonreceipt  of  certain 
information,  and  will  be  submitted  later. 

Very  respectfully,  Cbables  W.  Ktttz, 

Captain,  Oorpe  of  Bnffineers. 
Brig.  Gen.  A.  Mackevzie, 

Chief  of  Engineers,  U,  S,  A, 

The  Chaibman.  Is  there  any  other  gentleman  present  who  desires 
to  be  heard  briefly  ?  Hearing  no  response,  this  committee  will  stand 
adjourned. 

Thereupon,  at  4  o'clock  p.  m.,  the  committee  adjourned  until  Tues- 
day, January  28,  1912,  at  10  o'clock  a.  m. 
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Committee  on  Fobbigk  Affairs, 

House  of  Repbbsentatives, 

T'kieaday^  January  23^  1912. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  William  Sulzer  (chair- 
man) presiding. 

The  Chairman.  The  committee  will  hear  this  morning,  Hon. 
Thomas  Carmody,  attorney  general  of  the  State  of  New  York.  Gen. 
Carmody,  you  may  proceed. 

8TATEMEHT  OF  HOH.  THOKAS  OABXODY,  ATTOSHET  OEHESAL 
OF  THE  STATE  OF  BEW  TOBK,  AIBAITT,  N.  T. 

Mr.  Carmody.  Mr.  Chairman,  I  wish  to  thank  you  and  the  com- 
mittee for  the  courtesy  extended  the  State  of  New  York  in  granting 
this  hearing,  so  that  the  State  could  be  represented,  and  to  especially 
assure  the  committee  of  the  grateful  appreciation  of  this  favor  by 
the  governor,  who  is  particularly  interested  in  the  whole  conserva- 
tion proposition. 

Our  rights  in  this  matter  involved  in  the  bill  now  before  this  com- 
mittee, are  somewhat  intensified  by  the  contemporary  interest  which 
the  State  of  New  York  is  taking  m  the  conservation  proposition.  I 
need  not  tell  you,  I  am  sure,  that  for  the  purpose  of  formulating  a 
policy,  and  for  the  purpose  of  asserting  the  rights  of  the  State  in 
hydraulic  matters,  the  last  legislature  passed  an  act  constituting  what 
is  called  a  conservation  commission,  with  more  particular  re^rence 
to  the  administering  of  the  surplus  waters  impounded  by  reason  of. 
the  construction  of  the  barge  canal,  and  the  impounding  of  waters  in 
the  streams  and  tributaries,  for  the  purpose  of  feedmg  the  barge 
canal.  The  proposition  involved  in  the  bill  and  in  the  administra- 
tion of  the  powers  under  it,  is  at  present  somewhat  crude  in  the 
minds  of  the  officials  of  the  State,  but  we  do  stand  upon  this  propo- 
sition, and  it  is  one  that  it  seems  to  me  is  not  fully  recognized  by 
the  bill  pending  before  this  committee. 

I  have  been  shown  two  bills,  one  introduced  by  Mr.  Smith,  and  the 
other  by  Mr.  Simmons,  both  of  which  seem  to  proceed  upon  the 
right  claimed  in  the  National  Government  to  control  and  distribute 
the  water  power  in  Niagara  River.  I  contend  that  that  is  an  asser- 
tion of  a  power  that  the  Government  does  not  have.  The  Govern- 
ment has  only  such  powers  as  the  Constitution  gives  it,  and  in  respect 
to  navigable' streams— and  this  includes  border  streams— that  right 
is  limited  to  the  control  of  those  streams  for  purposes  of  commerce 
and  navigation,  and  for  military  defense,  neither  of  which  purpose 
i?  asserted,  and  neither  of  which  is  furthered  by  the  bills  before  this 
committee,  or  by  any  legislation  which  Congress  has  passed,  bearing 
upon  the  Niagara  Falls  proposition. 

Now,  it  will  not  take  me  very  long  to  state  the  position  of  the  State 
of  New  York,  and  it  will  not  take  me  very  long  to  furnish  to  this 
committee  the  authorities  upon  which  the  State  rests  in  basing  its 
contention  for  what  it  will  ask  for  when  we  are  through.  The  State 
claims  to  be  the  owner  of  the  soil  to  the  center  of  Niagara  River,  and 
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navigation  and  for  military  defense.  The  right  which  the  State 
owns  in  this  river  is  no  different,  according  to  the  decisions  of  the 
courts,  from  its  right  in  rivers  that  are  entirely  within  its  borders, 
that  are  navigable,  and  the  lej^l  status  of  that  right  is  so  clearly 
established  by  the  decisions  or  our  courts  that  it  is  unnecessary  to 
more  than  refer  to  them  for  the  purpose  of  establishing  its  correct- 
n^s.  Now,  the  treatv  between  this  country  and  Canada,  under  which 
this  bill  is  apparently  drawn,  undertakes  to  exercise  some  national 
power,  the  extent  of  which  I  can  not  understand.  I  think  we  all 
understand  that  the  Governments,  the  parties  to  that  treaty,  have 
the  right  to  state  their  relative  positions  so  far  as  the  use  and  occupa- 
tion of  that  river  is  concerned,  for  the  purposes  of  navigation  and  for 
military  defense. 

That  is  alleged  to  be  the  purpose  of  the  treaty,  and  thete  is  nothing 
in  the  treaty  that  undertakes  to  carry  out  that  power,  which  is  the 
only  power  that  our  Government  has  to  deal  with  that  scheme.  I 
am  not  assailing  this  treaty ;  I  am  just  coming  in  a  moment  to  what 
Ccmgress  is  now  asked  to  do  under  it. 

The  treaty  states  that  it  is  passed  for  the  purpose  of  settling  dis* 
putes  between  the  owners  or  claimants  on  either  side  of  the  Niagara 
Kiver.  Now,  whatever  the  ownership  of  property  on  either  si^  of 
the  Niagara  Biver  may  be,  it  rests,  under  the  laws  of  the  State,  in 
either  the  State  or  some  riparian  owner,  and  is  not  a  subject  of  na- 
tional supervision  or  control.  Now,  the  Burton  Act,  so  called,  under- 
takes to  carry  out  specifically  the  powers  that  were  intended  to  be 
conveyed  by  the  treatjr,  by  providing  that  we  may  take  from  the 
Niagara  River  a  certain  guantity^  of  water — 16,600  cubic  feet  per 
second.  We  say  that  that  is  a  subject  upon  which  the  National  Gov- 
ernment has  no  right  to  legislate,  except  to  go  far  enough  to  say 
that  there  has  been  releai^  to  the  State  of  New  York  a  certain 
quantity  of  water  from  our  supervision  and  right  of  control  for  pur- 
poses oi  navigation  and  military  defense ;  that  when  the  Government 
nas  gone  that  far  it  has  discharged  its  power  and  exercised  the  only 
governmental  function  which  it  possesses,  the  only  power  which  it  has 
over  the  waters  of  Niagara  River,  and  under  that  bill  you  have 
stopped  where  we  ask  you  to  stop  in  whatever  legislation  you  recom- 
mend, namely,  that  when  it  is  specified  as  to  how  much  water  may  be 
token  from  the  river  on  the  American  side,  thereby  releasing  the 
control  of  ihe  National  Government  to  that  point ;  then  that  must  go 
to  the  party  that  owns  it  under  the  laws  or  our  State  and  Nation, 
namely,  the  State  of  New  York. 

Mr.  Garker.  General,  let  us  suppose  that  some  Member  of  the 
House  should  disagree  with  you  as  to  the  power  or  control  over 
this  water.  What  is  your  idea  about  the  policy  of  the  Federal 
Government  stepping  in  and  imdertaking  to  say  to  a  State  how  and 
under  what  conaitions  it  shall  regulate  hydraulic  power. 

Mr.  Cabmodt.  I  say  that  is  objectionable  from  two  stendpoints. 
In  the  first  place  it  is  the  assertion  of  a  power  that  does  not  exist, 
and  it  is  undertaking  to  administer  a  policy  that  belongs  to  the 
State.  It  is  made  the  right  of  the  State  in  two  respects,  first.  State 
ownership  of  said  power,  and,  second,  the  right  to  administer  that  in 
trust  for  the  common  people. 

The  Chairman.  That  is  fundamental. 
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Mr.  Garneb.  In  reality  it  is  an  indictment  against  the  State  by  the 
Federal  Congress  that  it  is  not  capable  of  conoucting  its  own  anairs. 

Mr.  Carmooy.  Very  tmly  that  is  so.  The  Burton  Act  goes  further 
than  that;  it  not  only  asserts  t^e  right  to  control  the  distribution  of 
it,  but  to  say  who  shall  have  it,  and  it  provides  that  it  shall  only 
go  to  those  owning  the  water  power  at  tne  present  time.  In  other 
words,  it  grants  what,  under  the  constitution  of  the  State  of  New 
York,  is  an  exclusive  privilege.  We  are  arguing  against  the  folly  of 
the  National  Government  undertaking  to  eocercise  functions  which 
it  does  not  possess,  and  thereby  invadmg  the  functions  of  the  State, 
wherein  the  State  has  the  means  of  administering,  the  right  to  ad- 
minister, and  a  vital  interest  in  the  r^ult. 

Mr.  Flood.  What  act  does  that? 

Mr.  Carmjody.  The  Burton  Act. 

Mr.  Flood.  The  one  that  is  on  the  statute  books? 

Mr.  Carmody.  The  one  that  is  on  the  statute  books  now.  We  con- 
tend against  the  principle  that  the  National  Government. has  the 
right  to  distribute  this  water.  Our  position  is  that  the  National 
Government  has  the  right  to  control  the  waters  of  Niagara  Biver 
for  purposes  of  navigation  and  for  military  occupancy,  but  for 
no  other  purposes;  and  where  it  does  not  restrict  them  for  those  pur- 
poses then. the  riparian  riglits  are  invoked,  and  those  riparian  rights 
include  the  right  of  ownership  to  the  center  of  this  stream  and  to 
the  wat^  that  passes  over  it. 

Mr.  Garner.  What  do  you  say  to  the  proposition  of  the  Federal 
Government  having  the  ri^t  to  formulate  certain  rules  and  certain 
conditions  precedent  to  the  taking  of  this  water  that  the  greatest 
amount  of  power  may  be  derived  xrom  the  use  of  it.  For  instance, 
I  presume  you  will  concede  that  the  Federal  Government  would  have 
ft  right  to  say  that  you  could  take  only  20,000  cubic  feet  p^  second, 
and  that  it  could  designate  the  Secretary  of  War  or  some  one  else 
to  see  that  that  provision  was  adhered  ta  Could  they  go  further 
and  prescribe  the  engineering  features  of  the  plant  in  order  to  get 
the  greatest  power  out  of  that  30,000  cubic  feet? 

Mr.  Carmody.  Very  clearly,  they  can  not.  Their  function  is  sim- 
ply as  was  pointed  out,  to  decide  how  much  we  may  take,  that  does 
not  injure  navigation.  When  they  have  decided  that  they  have 
exercised  the  onl^  power  they  have  under  the  National  Government, 
and  every  other  right  over  that  water  is  in  the  State  of  New  York,  or 
in  some  riparian  owner,  if  any  rights  have  privately  been  acquired  to 
the  use  of  the  water.  The  right  to  limit  the  cost  to  the  consumer,  or 
to  regulate  the  question  of  engineering,  is  one  that  belongs  to  the 
State  government. 

Mr.  Cline.  Do  you  concede  that  the  Federal  Government  has  the 
right  to  establish  any  limitation  upon  the  diversion?    I  think  you  do. 

The  Chairman.  There  is  no  question  about  that 

Mr.  Carmody.  Oh,  yes. 

Mr.  Cline.  It  has  the  right  to  grant  or  withhold  to  any  extent 
that  meets  its  own  discretion? 

Mr.  Carmody.  Yes ;  and  that  discretion 

Mr.  Clinb.  And  would  have  the  right  to  refuse  any  diversion  at 
all  ? 

Mr.  Carmody.  Yes;  in  the  exercise  of  this  function.  In  other 
words,  I  think  the  proposition  is  more  logically  stated  in  this  way, 
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that  the  State  may  continue  to  enjoy  its  riparian  rights  until  the 
Government  desires  to  exercise  its  authority  for  the  purpose  of  navi- 
gation or  military  defense. 

Mr.  Clu^b.  The  Government  will  reclaim  it  by  simply  asserting 
that  no  diversion  shall  occur? 

Mr.  Cabaoodt.  Yes,  sir. 

Mr.  Clii^s.  It  is  your  position  that  while  the  Gbvemment  would 
have  the  right  to  grant  or  withhold  in  the  discretion  of  Ccmgress — 
that  the  Government  can  not  impose  any  condition  upon  its  exercise. 

Mr.  Cakmody.  I  say  it  can  not.  The  Government  can  only  decide 
iiow  much  can  be  diverted,  and  that  is  the  only  control  the  Govern- 
ment has  over  it,  and  then  the  rightis  of  the  State  are  asserted  to  the 
further  control,  and  that  is  fully  competent  to  deal  with  the  question 
you  raise. 

Mr.  Clii9B.  I  understood  that  that  is  jovlt  contention  t 

Mr.  Cabmodt.  Yes;  that  is  the  contention.  It  comes  to  this  point, 
further  objection  to  the  provisions  of  the  Burton  Act  is  idle,  and  I 
wish  to  assert  it  here — ^you  are  familiar  with  the  provisions  of  thi& 

Mr.  DiFitNDEKFBB.  Uudw  the  treaty,  is  the  Government  not 
morally  bound  to  stop  the  pollution  of  international  waters? 

Mr.  Cabkodt.  The  pollution  ? 

Mr.  DiFENDEBF^oi.  X  es. 

Mr.  Cabmodt.  That,  of  course,  comes  imder  a  different  power  of 
the  National  Government  than  thte  one  we  are  discussing. 

Mr.  DiFENi»BFEB.  It  would  have  some  control. 

Mr.  Cabmodt.  The  two  Governments  would  have  the  right  to  agree 
upon  some  sanitary  policy  of  controlling  that  question  of  the  pollu- 
tion of  the  waters  of  boundary  streams 

Mr.  Dn^KDEBFEB.  If  the  Government  i^ould  go  further  and  in- 
fringe, as  you  possibly  would  say,  upon  the  riparian  rights  of  the 
State  of  New  York  in  order  to  stop  pollution,  would  you  think  they 
would  have  any  power? 

Mr.  Cabmodt.  If  it  is  a  legal  right,  it  must  be  founded  upon  some 
leml  principle  of  Government. 

Mr.  DiFEXDBRFEB.  The  State  of  New  York,  as  I  understand  it,  has 
perfect  health  laws,  has  it  not? 

Mr.  Cabmodt.  Yes. 

Mr.  Difbndesfeb.  Now,  has  the  State  ever  made  any  exhaustive 
investigation  of  the  waters  of  Niagara  in  regard  to  that  question  ? 

Mr.  Cabmodt.  In  what  respect  ? 

Mr.  Difbndebfeb.  In  this  respect,  as  to  whether  scenic  beauty  has 
been  destroyed? 

Mr.  Cabmodt.  Oh,  yes;  that  is  a  common  topic  of  investigation 
and  conversation  and  denunciation  in  the  State  of  New  York.  It 
seems  to  be  agreed  by  the  populace  that  lives  there,  and  by  the 
great  mass  of  people  who  go  there,  that  there  has  been  no  diminu- 
tion of  its  scenic  beau^,  and,  as  I  am  informed,  there  will  be  none, 
if  the  State  of  New  York  is  permitted  to  divert  the  use  of  those 
20^000  cubic  feet  per  second.  But  no  one  will  claim,  I  assume,  that 
this  Government  has  the  right  to  legislate  for  the  purpose  of  pre- 
venting and  protecting  and  enhancing  the  scenic  beauty  of  property 
that  belongs  to  the  States.  That  is  not  alleged  to  be  the  purpose  in 
the  bill,    fi  would  not  be  a  proper  subject  of  legislation,  for  it  is  not 
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in  the  Constitution.  I  know  it  has  often  been  advanced,  but  I  do 
not  believe  that  in  the  face  of  the  aesthetic  sentiment,  that  anything 
will  be  done  to  decrease  the  glories  of  that  stream,  and  we  will  all 
be  glad  to  see  something  done,  and  perhaps  we  will  close  our  eyes  to 
the  exercise  of  power,  if  it  were  a  little  aribitrary,  if  it  would  prevent 
any  desecration  of  the  Falls.  Bear  this  in  mind,  that  the  State  of 
New  York  has  done  and  is  doing  much  to  preserve  the  beauties  of 
the  Falls.  The  sentiment  that  has  grown  up  against  the  desecration 
of  the  Falls  shows  how  the  people  estimate  the  importance  of  pre- 
serving for  posterity  the  grandeur  of  that  most  noble  of  Nature's 
works. 

Mr.  Flood.  The  Government  has  exercised  jurisdiction  under  the 
Burton  Act  for  the  past  six  years? 

Mr.  Carmody.  Yes,  sir. 

Mr.  Flood.  Have  the  power  companies  questioned  the  authority 
of  the  State  of  New  York  up  to  this  time  ? 

Mr.  Cline.  The  truth  is  that  the  State  government  has  fully 
acquiesced  in  this  assumption  of  power. 

Mr.  Carmody.  Apparently  the  State  acquiesces  by  not  asserting 
it,  and  we  found  that  the  same  thing  was  attempted  to  be  done  else- 
where in  the  State,  and  I  am  informed  in  other  places,  namely,  the 
assertion  of  the  right  on  the  part  of  the  National  Government  to 
control  the  hydraunc  power  of  the  States.  We  have  in  the  Hudson 
River  the  same  proposition.  There  is  a  specific  appropriation  for 
the  building  of  a  dam  in  front  of  Troy,  there  having  been  one  there 
for  some  time,  where  waters  were  impounded,  and  accompanying  the 
passage  of  the  act  were  reports  from  the  en^eers  of  the  War  De- 
partment, recommending  that  the  riparian  rights  should  be  turned 
over  to  the  National  Government  before  the  appropriation  was  made 
available,  and  incorporated  in  the  appropriation  was  that  condition 
that  the  appropriation  is  not  available  until  the  riparian  rights  have 
been  exterminated,  and  the  canal  board  undertook  to  do  that  by 
rescinding  and  canceling  the  existing  leases  for  power.  The  present 
administration  has  taken  a  stand  against  that.  They  have  revoked 
that  resolution,  and  we  stand  upon  mis  right,  that  the  State  of  New 
York  owns  this  water  power,  so  that  if  there  has  been  any  acqui- 
escence in  the  State  of  New  York  in  that  policy  in  the  past,  that  is 
so  no  longer. 

Mr.  Cline.  Was  that  not  made  a  condition  of  the  appropriation 
to  improve  the  river,  provided  certain  rights  should  be  restored  to 
the  Government! 

Mr.  Carmody.  Hardly  that  way,  because  it  stated  that  a  certain 
amount  is  directed  to  be  used  when  the  rights  were  exterminated 

Mr.  Cline.  A  conditional  grant! 

Mr.  Carmody.  Yes.  That  is  simply  asserting  what  is  asserted  in 
this  bill,  that  the  Government  has  the  right  to  control  the  hydraulic 
resources  of  the  State. 

Mr.  Garner.  The  Government  has  the  ri^ht  to  put  a  limitation 
on  the  appropriation,  for  the  purpose  for  which  it  is  to  be  used! 

Mr.  Carmody.  Very  true.  I  am  not  questioning  the  exercise  of  that 
power,  but  there  has  been  a  policy  to  acquire  the  hydraulic  power. 

Mr.  Garner.  You  contend  that  if  Congress  had  directly  passed  an 
act  ordering  the  cancellation  of  these  leases  it  would  not  nave  had 
that  power! 
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Mr.  Carmody.  Yei      Congress  has  no  such  power. 

Mr.  Garner.  And  that  power  was  lodged  in  New  York. 

Mr.  Carmody.  That  power  was  lodged  in  New  York.  The  State 
of  New  York  can  not  surrender  it.  It  is  lodged  in  the  people  of  the 
State  of  New  York,  and  the  Government  holds  it  only  in  trust.  It 
is  a  sacred  right  which  belongs  to  the  people,  and  we  are  dealing 
with  something  here,  the  principles  concerning  which  can  not  be 
changed  by  any  action  taken  here  or  elsewhere.  Now,  to  get  down 
to  the  point  of  my  discussion  here,  to  the  assertion  of  the  principle 
that  I  am  maintaining,  which  I  find  is  familiar  to  the  members  of 
the  committee,  I  trust  there  is  n^  lawyer  who  has  examined  the  le^ 
principle  I  have  asserted,  namely,  that  the 

Mr.  Cline.  There  is  no  need  to  recite  authorities  on  that  propo- 
sition. 

Mr.  Carmody.  Yes,  sir. 

Mr.  Cline.  ^Vhat  relation  do  you  uear  to  the  State  ? 

Mr.  Carmody.  Attorney  general,  and  in  company  with  Conserva- 
tion Commissioner  Moore  and  Mr.  Bacon,  of  the  Attorney  General's 
office. 

Mr.  Flood.  Do  you  contend  that  tue  United  States  Government 
should  not  permit  the  Secretary  of  War  to  have  supervision  over  this 
diversion  in  order  to  protect  navigation  ? 

Mr.  Carmody.  I  do  not  contend  that  the  United  States  Govern- 
ment should  not  safeguard  the  releasing  of  its  control  in  anj  way 
that  may  be  proper.  What  I  am  contending  against  is  the  principle 
in  that  bill  that  we  must  ask  the  Secretary  of  War  to  give  to  us  what 
belongs  to  us  as  a  matter  of  law.  He  should  be  required,  upon  an 
application  from  the  proper  authorities  of  the  State  of  New  York, 
it  seems  to  me,  to  release  the  amount  permitted  to  be  diverted.  I 
would  think  that  would  sufficiently  safeguard  the  rights  of  the 
National  Government:  that  when  the  proper  authorities  of  the  State 
of  New  York  apply  lor  the  use  of  the  balance  of  the  power,  4,400 
eubic  feet  per  second,  which  we  ask  you  to  grant  up  to  the  full  limit 
of  the  treaty,  that  it  shall  be  the  duty  of  the  Secretary  of  War  to 
sign  the  permits,  provided,  in  his  judgment,  it  does  not  interfere 
with  the  uses  of  the  National  Government. 

Mr.  Cline.  Is  his  judgement  final  on  that  questioii 

Mr.  Carmody.  I  think  it  is,  I  think  that  his  power  must  be  arbi- 
trary. It  certainly  can  not  be  questioned  by  the  State  if  he  chooses 
to  say,  '  we  need  this  for  military  defense  or  navigation,"  even 
though  that  may  not  be  so.    We  can  not  question  it 

Mr.  Garner.  Let  me  get  a  distinct  understanamg  about  that. 
Congress  decides  that  20,000  cubic  feet  per  second  can  be  used  without 
injuring  navigation. 

Mr.  CuNB.  Fifteen  thousand  six  hundred,  in  this  case. 

The  Chairman.  That  is  the  amount  of  water  on  the  American  side 
now  being  utilized. 

Mr.  Garner.  Congress  decides  that  20,000  feet  can  be  diverted 
without  affecting  navigation  or  the  military  defense  and  we  lodge 
with  the  Secretary  of  War  the  power  to  grant  a  permit.  Is  it  your 
contention  that  the  Secretary  oi  War  should  arbitrarily  say  he  will 
not  grant  any  of  these  permits  for  any  of  this  water  because  in  his 
judgment  it  would  affect  navigation  or  military  defense? 
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Mr.  Carmody.  I  am  arguing  the  opposite  side  of  that  question, 
because  we  claim  we  have  the  right  to  enjoy  that  water  as  a  natural 
right,  but  the  National  Government  has  the  right  to  control  it  for 
purposes  of  navigation. 

Mr.  CuNE.  We  do  it  through  an  act  of  Confess. 

Mr.  Garner.  Although  the  Secretary  of  War  has  the  power  to 
issue  a  permit,  he  would  not  arbitrarily  fly  in  the  face  of  Congress. 

Mr.  Flood.  You  are  making  a  concession  to  the  other  side. 

Mr.  Carmodt.  I  am  not  here  to  question  the  right  of  the  National 
Government  to  do  anything  it  believes  it  is  doing  in  the  interest  of 
navigation.    When  you  have  passed  that  point 

Mr.  Cline.  When  you  make  that  concession,  do  you  not  minimize 
the  rights  of  the  State  that  you  have  been  talking  about? 

Mr.  Carmody.  Not  at  all. 

Mr.  Garner.  If  I  understand,  your  position  is  that  Congress  has 
the  right  to  sav  whether  there  shall  be  one  or  twenty  thousand  cubic 
feet  per  second,  but  that  after  that  the  power  of  Congress  ceases  and 
the  State's  rights  begin. 

Mr.  Carmody.  Yes. 

Mr.  Cline.  I  think  we  clearly  understand  that.  Here  is  my  propo- 
sition :  If  you  concede  to  the  Federal  Government  the  right  to  estab- 
lish the  amount  of  diversion  there,  basing  it  upon  the  proposition 
that  navigation  will  be  affected  or  that  the  security  of  tne  country 
may  be  involved — ^if  you  concede  that  proposition,  then  the  Federal 
Government  has  the  right  to  authorize  the  diversion  of  1  cubic  foot 
or  20,000  cubic  feet ;  ii  the  Government  now  has  the  right  to  fix  the 
amount,  is  not  the  importance  of  your  State  rights  reduced  to  a 
minimum  ? 

Mr.  Carmody.  You  have  already  stated  how  much  may  be  diverted. 
I  am  starting  in  where  you  have  stopped. 

Mr.  Cline.  But  the  Federal  Government  can  at  any  time  revoke 
the  Burton  Act.     Is  not  that  true? 

Mr.  Carmody.  Yes ;  but  you  have  got  to  fight  the  riparian  owners. 

Mr.  Cline.  What  rights  have  the  rii)arian  owners? 

Mr.  Carmody.  The  right  of  ownership. 

Mr.  Cline.  But  what  does  the  right  amount  to,  if  it  is  so  difficult 
or  impossible  of  assertion  as  you  say  ? 

Mr.  Caraiody.  It  is  the  right  to  enjoy,  until  you  have  deprived 
them  of  it.  I  do  not  see  how  yon  are  going  to  hurt  them.  They  are 
drawing  power  from  the  river.  You  may  say  there  can  not  be  any 
power  taken  from  the  river,  but  you  have  got  to  settle  that  other 
question  in  another  tribunal. 

The  Chairman.  The  Government  has  made  a  treaty,  which  is  the 
supreme  law  of  the  land,  and  that  treaty  provides  how  much  water 
can  be  taken  by  the  Canadian  Government  and  how  much  by  the 
United  States  Government  The  question  before  the  committee  is, 
who  shall  have  the  right  to  dispose  of  that  water  power,  and  whether 
there  shall  be  any  limitations  upon  its  disposition,  so  far  as  the  price 
of  the  power  to  the  consumer  is  concerned. 

Mr.  Flood.  There  is  another  question,  as  to  whether  the  Govern- 
ment will  permit  the  20,000  cubic  feet  per  second  to  be  diverted- 

Mr.  Cline.  If  diversion  is  permissible. 

Mr.  Garner.  Let  me  ask  one  auestion  in  connection  with  that. 
Suppose  that  Congress  should  decide  that  there  should  not  be  a  single 
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foot  of  water  diverted  on  the  American  side,  and  should  pass  a  law 
directing  that  none  should  be  diverted,  which  would  naturally  seri- 
ously affect  the  power  companies,  would  they  have  that  right? 

Mr.  Cahmody.  They  have  no  such  right. 

Mr.  Oabner.  They  outline  in  a  bill  that  it  is  for  the  purpose  of 
preserving  the  navigation  in  Lake  Erie  and  pass  a  law  prohibiting 
the  diversion  of  another  foot  of  water ;  you  must  assume  they  woula 
have  that  power.  Then,  the  only  remedy  that  those  companies  would 
have  would  be  a  claim  against  the  United  States  Government  for 
such  damage  as  might  have  occurred. 

Mr.  Carmody.  Or  some  legal  proceedings. 

Mr.  Cline.  These  are  revocable  permits,  and  would  the  Govern- 
ment involve  itself  in  damages  for  doing  what  it  is  authorized  to  dot 

Mr.  Garner.  Some  of  these  companies  have  been  there  for  years 
and  years,  and  have  been  given  permits. 

Mr.  CuNB.  They  claim  they  aerive  the  power  from  these  permits. 

Mr.  Carmody.  Not  necessarily,  I  believe. 

Mr.  Cline.  I  should  not  want  to  concede  that  the  only  power  we 
have  is  from  the  permit. 

Mr.  Carmody.  I  would  like  to  read  the  bill  which  we  present  here. 
It  represents  the  idea  of  the  State  of  New  York  in  regard  to  this 
concession.     [Reading:] 

A  BILL  To  give  effect  to  the  flfth  article  of  the  treaty  between  the  United  States  and 

(Ireat  Britain,  signed  January  11,  1909. 

Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  In  order  to  give  effect  to  the  fifth 
article  of  the  treaty  between  the  United  States  and  Great  Britain  signed  Janu- 
ary 11,  1909:  The  United  States  hereby  authorizes  and  permits  the  diversion 
within  the  State  of  New  York  of  the  waters  of  Niagara  River  above  the  Falls 
of  Niagara,  for  power  purposes,  not  exceeding  in  the  aggregate  a  dally  diver- 
sion at  the  rate  of  20,000  cubic  feet  of  water  per  second:  Provided,  however, 
'Chat  no  water  shall  be  diverted  from  said  river  at  said  point  for  power  pur- 
po5ies  except  pursuant  to  wTltten  permits  signed  by  the  Secretary  of  War, 
who  is  hereby  authorized  and  directed  to  issue  such  permits  for  the  making 
of  such  diversion  to  said  amount,  to  the  State  of  New  York,  upon  application 
therefor  by  its  officials,  thereunto  duly  authorized. 

Said  permits  may  be  revoked  by  the  Secretary  of  War  at  any  time  when  in 
his  judgment  such  revocntion  is  deemed  advisable  for  the  protection  of  com- 
merce or  navigation  or  for  military  defense. 

We  contend  that  the  bill  recognizes  the  one  right  that  the  Govern- 
ment has  and  asserts  the  ri^ht  that  belongs  to  the  State. 

The  Chairman.  We  will  carefully  consider  the  proposed  bill. 

Mr.  FiXKH).  The  bill  requires  him  to  issue  the  permits,  regardless 
of  whether  he  may  think  that  if  he  issues  them  they  would  be  detri- 
mental to  navigation  or  the  public  defense. 

Mr.  Carmody.  He  has  the  right  to  revoke  them. 

Mr.  Fixx)D.  Suppose,  before  he  issued  them  he  thought  that  to 
issue  them  would  be  detrimental  to  navigation  or  to  the  common 
defense. 

Mr.  Carmody.  Of  course  you  have  the  right 

The  Chairman.  In  this  proposed  bill,  as  I  understand  it,  he  has 
the  right  to  issue  the  permits. 

Mr.  Carmody.  He  must  issue  them. 

The  Chairman.  Please  explain  the  last  part  of  the  bill  t 
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Mr.  Carmody.  That  relates  to  the  revocation. 

Said  permits  may  be  revoked  by  the  Secretary  of  War  at  auy  time  when  In 
his  judgment  such  revocation  is  deemed  advisable  for  the  protection  of  com- 
merce or  navigation  or  for  military  defense. 

You  have  given  him  the  only  authority  he  possesses  by  act  of 
Congress.    You  authorize  him  to  revoke  permits. 

Mr.  Flood.  If  this  proposed  amendment  should  be  enacted,  the 
Secretary  of  War  would  be  compelled  to  issue  the  additional  permits 
notwithstanding  he  may  believe  that  in  doing  that  a  radical  injury 
to  navigation  might  result.  At  present  only  15,600  cubic  feet  are 
being  diverted. 

Mr.  Carmody.  I  should  think  that  would  be  in  the  discretion  of  the 
Secretary  of  War. 

Mr.  Cline.  Unmiestionably  that  is  correct. 

Mr.  Carmody.  Therefore,  we  contend  against  the  provisions  now 
before  you,  which  places  in  his  discretion  the  arbitrary  power  to 
issue  these  permits,  and  thereby  deny  to  New  York  its  proper  righta 

Mr.  DiFENDERFER.  As  a  matter  oi  fact,  General,  there  is  not  now 
diverted  15,600  cubic  feet  per  second.    It  has  been  13,800  feet. 

Mr.  Carmody.  Yes.  I  desire  to  state  further  that  the  rights  of  the 
State  are  in  entire  harmony  with  the  other  rights. 

Mr.  Flood.  I  do  not  so  understand  it,  Mr.  Difenderfer,  from  Gen. 
Bixby's  statement. 

Mr.  Garner.  They  were  granted  more,  but  only  13,300  feet  are 
being  diverted  at  present. 

Mr.  Flood.  Eleven  thousand  on  the  other  side. 

Mr.  Carmody.  We  claim  that,  for  the  purpose  of  carrying  out  the 
policy  of  conservation  which  the  State  of  New  York  has  adopted, 
that  you  have  the  power  of  deciding  how  this  power  should  go. 

Mr.  Cline.  I  dislike  to  interrupt  your  argument,  but  how  would 
you  possess  that  power? 

Mr.  Carmody.  We  have  a  conservation  commission  that  now  deals 
with  the  surplus  waters  that  are  impounded  by  the  construction  of 
the  barge  canal. 

Mr.  Cline.  Is  that  organized  and  operating? 

Mr.  Carmody.  Yes;  some  of  the  members  are  here.  We  do  want 
to  be  permitted  to  exercise  some  control  over  the  permits  granted  and 
to  fix  a  maximum  price  to  the  consumers  of  that  power.  We  say 
that  if  the  franchise  is  granted  by  the  State  of  New  York,  therefore 
the  State  has  the  right  to  limit  the  charge  that  the  companies  mav 
make.  We  have  no  such  right  without  contending  against  the  princi- 
ples which  you  have  inserted  in  the  Burton  Act,  and  we  have  nothing 
to  say  about  the  manner  in  whicli  that  power,  which  is  very  im- 
portant to  us,  is  administered. 

Mr.  Cline.  I  suppose  the  regulation  of  rights  would  be  committed 
to  your  public-service  commission? 

Mr.  Carmody.  Practically;  but  the  administration  of  water  power 
goes  by  specific  provisions  of  our  State  law  to  the  conservation 
commission. 

Mr.  Garner.  You  have  some  idea  with  reference  to  the  public  opin- 
ion of  your  State  in  regard  to  the  power  of  this  commission  to  fix 
prices. 

Mr.  Carmody.  The  conservation  commission? 

Mr.  Garner.  The  public-service  commission. 
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Mr.  Carmody.  I  do  not  know  much  about  it.  It  is  certainly  sus- 
tained by  popular  sentiment,  and  I  think  i>opular  sentiment  has  asked 
to  have  it  further  extended  to  all  corporations.  I  think  the  principle 
underlying  it  is  popular  and  is  growing  in  popularity,  I  believe.  The 
control  that  comes  in  here,  of  course  comes  under  another  power  of 
the  National  Government,  and  we  have  nothing  to  sav  about  it.  I  am 
simply  here  to  ask  you  to  deal  with  us  upon  our  natural  rights  and  privi- 
leges as  to  this  hydraulic  question ;  but  bear  in  mind  that  our  interests 
are  in  harmony  with  those  of  every  power  company  at  the  Falls.  We 
are  not  going  to  confiscate  anything;  we  are  not  going  to  deprive  them 
of  any  rights  they  have  by  reason  of  the  riparian  ownership  or  by 
reason  of  the  terms  granted  by  the  Secretary  of  War.  We  want  these 
4,400  cubic  feet  stripped  of  all  these  complications.  We  want  you  to 
realize  that  and  to  say  to  us,  "  You  may  administer  it,  with  the  right 
in  the  National  Government  to  reclaim." 

Mr.  Gabner.  The  people  are  interested  in  the  questions  of  whether 
they  should  be  permitted  to  buy  their  power  in  Canada,  and  you  are 
also  interested  in  the  question  as  to  whether  the  Federal  Congress 
shall  fix  the  price,  or  your  public-service  commission  ? 

Mr.  Carmody.  Yes. 

Mr.  Garnek.  You  are  also  interested  in  the  question  about  the  con- 
ditions which  shall  be  imposed  upon  power  imported  from  Canada? 

Mr.  Carmody.  We  are  interested,  but  I  do  not  think  they  should  be 
in  the  same  bill.  The  transmission  of  current  comes  under  another 
power  from  the  exercise  of  your  power  here.  Here  you  are  dealing 
with  the  assertion  of  your  right  to  control  navigable  streams. 

The  Celvirman.  If  it  were  not  for  the  provision  in  the  Burton  Act 
limiting  the  amount  of  power  to  be  brought  into  the  State  of  New 
York  to  100,000  horsepower,  the  Canadian  Government 

Mr.  Carmody.  The  State  of  New  York  ought  to  be  permitted  to  get 
a  revenue  the  same  as  for  any  other  franchise  for  this  vast  power 
which  is  being  carried  two-thirds  the  way  across  the  State.  We  tax 
every  other  corporation,  and  we  can  not  touch  that,  because  you  have 
said  they  can  take  it  into  our  State  and  send  it  across  the  State,  and 
charge  the  people  as  they  see  fit.  You  have  prevented  our  control 
over  matters  that  belong  entirely  to  us. 

I  thank  you,  gentlemen,  and  shall  be  glad  to  answer  any  ofher 
questions. 

Mr.  Levy.  You  claim  that  the  Secretary  of  War  shall  be  permitted 
to  issue  permits  to  exercise  rights  that  belong  to  the  State  of  New 
York? 

Mr.  Carmody.  T  think  he  should  be  compelled  to  issue  them. 

The  Chairman.  To  those  designated  by  the  State  ? 

Mr.  Levy.  That  rie^ht  belongs  to  the  State  of  New  York? 

The  Chairman.  Yes. 

Mr.  Carmody.  When  you  say  that  we  can  take  20,000  cubic  feet 
you  have  said  all  you  can  say.  ^  The  rest  belongs  to  us. 

The  Chairman.  In  your  opinion,  if  Congress  should  pass  this  pro- 
posed bill  submitted  by  you  on  behalf  of  New  York,  it  will  grant  to 
the  State  of  New  York  all  it  desires? 

Mr.  Carmody.  Yes.  It  may  not  be  in  proper  form.  I  did  not  ex- 
pect to  represent  the  State  here,  but  we  got  our  views  together  and 
that  represents  them. 
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The  Chairman.  The  State  of  New  Yorif,  as  I  understand  it,  Gen- 
eral, is  in  favor  of  taking  the  maximum  amount  of  water  on  the 
American  side  that  is  provided  for  in  the  treaty  ? 

Mr.  Carmodt.  Yes;  we  are. 

The  Chairman.  In  your  opinion  that  would  not  destroy  the  scenic 
beauty  of  Niagara  Falls? 

Mr.  Carmodt.  We  are  very  sure  about  that. 

The  Chahiman.  The  State  of  New  York  has  no  objection  to  wip- 
ing out  the  limitation  now  imposed  by  the  Burton  law  as  to  me 
amount  of  power  coming  in  from  Canada.  All  the  State  of  New 
York  wants  is  the  power  to  regulate  the  price  to  the  consumers. 

Mr.  Carmodt.  Yes. 

The  Chairman.  There  being  no  Federal  act  prohibiting  it,  the 
State  would  have  the  right? 

Mr.  Carmodt.  Yes. 

Mr.  Garner.  I  just  want  to  ask  you,  suppose  the  Burton  Act  was 
repealed — it  expires  on  the  1st  of  March— and  Congress  did  not  pass 
any  law  with  reference  to  the  importation  of  power  from  Canada, 
they  would  have,  under  the  general  law,  the  right  to  bring  in  that 
power? 

Mr.  Carmodt.  Not  without  the  permission  of  Congress.  They 
could  not  get  in  here  and  exercise  a  franchise,  it  seems  to  me,  cer- 
tainly not  with  the  pennission  of  the  State  of  New  York. 

Mr.  Garner.  There  is  no  law  on  the  statute  books  which  I  know 
anything  about  prohibiting  the  importation  of  power  from  foreign 
countries.  When  they  get  in,  it  would  be  under  the  jurisdiction  of 
the  State  of  New  York,  so  if  Congress  does  not  say  a  word  about  it, 
New  York  would  have  just  what  it  wants. 

Mr.  Carmodt.  We  would  have  this  complication,  that  the  Constitu- 
tion says  that  no  State  shall  interfere  with  interstate  commerce,  or 
make  laws 

Mr.  Garner.  Then  your  contention  is  that  it  would  take  an  act  of 
Congress  to  give  your  State  jurisdiction? 

Mr.  Carmodt.  That  clears  away  that  right. 

Mr.  Flood.  Would  it  not  be  rather  difiicult  to  fix  prices,  when  the 
public-service  commission  could  not  go  into  Canada  and  find  out 
the  cost  of  production  ? 

Mr.  Carmodt.  You  are  asking  me  something  that  is  in  regard  to  au 
administrative  matter,  not  le^T. 

Mr.  Cline.  Suppose  Canadian  operators  should  refuse  to  disclose 
the  information  ? 

Mr.  Carmodt.  I  think  we  would  reciprocate — I  think  the  law  of 
reciprocity  would  be  quite  eifective.  We  would  say  you  can  not 
transmit  your  power. 

Mr.  DiFENDERFER.  Such  R  dccision  as  that  would  be  in  favor  of 
Canada.     Canada  would  be  benefited. 

Mr.  Carmodt.  I  would  not  want  that  kind  of  benefit.  ^ 

Mr.  DiFENDERrER.  Would  not  the  effect  be  this,  that  if  they  kept 
the  electricity  they  manufactured  on  the  other  side,  it  would  encour- 
age factories  being  built  there,  because  of  the  fact  that  they  could 
produce  power  and  sell  it  to  these  companies  very  much  cheaper  than 
on  the  American  side? 

Mr.  Carmodt.  It  may  be  so. 
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Mr.  DiFBNDERFER.  Then  would  it  not  be  to  their  benefit  to  keep 
their  power? 

Mr.  Carmodt.  I  think  it  is  beneficial  to  them  to  come  over  and 
charge  their  present  prices. 

Mr.  Flood.  Have  you  considered  the  provision  in  the  Smith  bill 
in  section  2,  in  reference  to  the  limitation  on  the  charge  on  power 
imported  from  Canada} 

Mr.  Carmodt.  I  have  not  given  any  particular  attention  to  it,  be- 
cause I  am  not  here  to  discuss  the  power  question.  There  is  another 
department  of  the  Government  whose  territory  I  do  not  wish  to 
invade,  which  deals  with  that. 

^  Mr.  Sharp.  What  would  be  the  position  of  the  State  administra- 
tion toward  the  governing  of  rates  of  this  imported  power,  should 
that  be  consentea  to? 

Mr.  Carmodt.  As  I  said,  the  public  service  commission  is  the  de- 
partment that  deals  with  that.  I  have  no  authority  to  speak  for 
them  here.    I  do  not  know  what  their  policy  would  be. 

Mr.  Sharp.  Do  you  understand  there  would  be  competition  be- 
tween the  power  imported  and  the  power  on  this  side  of  the  line  ? 

Mr.  Carmodt.  I  am  not  prepared  to  speak  on  that  subject.  I  do 
not  want  to  be  put  in  the  position  of  expressing  the  views  of  an 
administration  for  which  I  have  no  authority  to  speak. 

Gen.  Greene.  You  have  stated  that  the  power  from  Canada  is 
being  transmitted  two-thirds  of  the  way  acrofss  the  State.  Is  your 
idea  that  a  foreign  corporation  transmits  that  power? 

Mr.  Carmodt.  It  is  transmitted  from  Canada,  from  a  foreign 
country.  I  undertook  to  answer  some  questions  here  in  regard  to  it 
What  1  have  tried  to  say  is  that  the  State  of  New  York  should  have 
the  right  to  regulate  the  transmission  of  that  power  across  the  State, 
and  control  the  price  of  distribution. 

Gen.  Greene.  The  State  of  New  York  has  that  right  at  this 
moment. 

The  Chairman.  I  think  so — especially  to  regulate  the  price  to  con- 
sumers. 

Mr.  Carmodt.  It  would  have,  if  the  National  Government 

Gren.  Greene.  The  power  is  transmitted  two-thirds  of  the  way 
across  the  State  by  a  New  York  corporation.  The  corporation  pays 
all  the  taxes  which  the  present  laws  impose;  it  is  subject  at  every 
point  to  the  regulation  of  the  public  service  commission:  it  has 
Seen  before  the  public  service  commission  in  many  matters  and  has 
always  complied  with  its  orders.  Was  there  not  a  law,  prior  to  the 
passage  of  the  Burton  Act,  which  made  it  illegal  to  bring  power 
from  Canada? 

Mr.  Carmodt.  There  was  not  any  law,  I  believe.  These  people 
were  enjoying  that  power  on  the  Niagara  River  without  asking  any 
permission  from  the  National  Government  at  all. 

Mr.  Foster.  Is  not  this  about  the  situation,  with  reference  to  this 
question  of  the  importation  of  electricity?  You  treat  that  as  part 
of  the  foreign  commerce  over  which  Congress  has  control  ? 

Mr.  Carmodt.  Yes. 

Mr.  Foster.  That  is,  Congress  has  the  sole  power  to  regulate  it? 

Mr.  Carmodt.  Yes. 

Mr.  Foster.  Now,  when  that  electricity  once  reaches  the  hands  of 
the  importer;  that  is,  once  reaches  the  consignee  on  your  side  of  the 
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line,  then  does  not  the  authority  of  Congress  abs^^-'tely  cease,  with- 
out any  law? 

Mr.  Carmodt.  It  certainly  does. 

Mr.  Foster.  So  that  if  a  New  York  company  imports  it  from 
Canada,  we  have  the  right  to  regulate  the  importation  of  it.  but  just 
as  soon  as  it  reaches  your  New  York  company,  then,  witnout  any 
law  on  the  subject,  our  authority  ceases.  It  is  analogous,  is  it 
not 

Mr.  Carmody.  The  only  difference  comes  when  you  go  further  and 
imdertake  to  say  to  the  State  of  New  York,  as  you  have  said  to  this 
power  company,  who  shall  have  that  privilege,  then  we  say  you  arc 
going  beyond  the  powers  of  Congress,  and  you  are  invading  the 
righte  of  the  State. 

Mr.  Foster.  My  point  is  that  it  ceases  to  be  foreign  commerce  as 
soon  as  it  reaches  the  hands  of  the  consignee  on  your  side. 

Mr.  Carmody.  We  should  be  permitted  to  regulate  its  transmis- 
sion. 

Mr.  Foster.  We  can  not  take  it  away  from  you. 

Mr.  Carmody.  You  may  have  no  right  to  take  it  from  us,  but  I 
am  arguing  against  your  undertaking  to  do  something  here  which 
you  have  not  any  power  to  do. 

Mr.  Garner.  I  understood  the  Attorney  General  to  contend  the 
only  reason  whj^  Congress  should  pass  any  law  touching  the  question 
of  the  importation  was  because  of  the  danger  that  a  Canadian  com- 
pany would  bring  across  the  power  and  deliver  it  in  this  country, 
and  it  being  interstate  commerce  the  State  of  New  York  would  not 
have  any  control  over  it. 

Mr.  Carmody.  Yes. 

Mr.  Foster.  My  point  is  that  as  soon  as  it  reaches  the  consignee 
in  the  State  of  New  York  we  lose  control  over  it,  unless  it  goes  out- 
side the  State  of  New  York.  It  is  analogous  to  this  liquor  question 
that  we  have  with  us  always  like  the  poor. 

Mr.  Garner.  To  illustrate  then,  take  a  concrete  proposition.  Sup- 
pose a  power  company  in  Detroit,  Mich.,  should  undertake  to  carry 
power  into  New  York,  or  a  power  company  in  Canada  should  come 
across  the  line  and  take  it  into  New  York,  it  would  be  interstate 
traffic  which  the  State  of  New  York  could  not  reach,  and  therefore 
it  is  necessary  for  Congress  to  turn  over  this  power  to  regulate  the 

g rices  and  the  conditions  of  interstate  traffic  in  this  power  to  the 
tate  of  New  York. 

The  Chairman.  General,  have  you  concluded  ? 

Mr.  Carmody.  That  is  all  I  care  to  say,  unless  there  are  some  other 
questions. 

Mr.  Brown.  Simply  to  enforce  attention  to  that  which  I  assume 
to  be  a  well-known  fact,  do  you  not  understand  that  all  the  distribut- 
ing companies  on  the  American  side,  including  the  companies  that 
take  from  the  Ontario  company,  all  the  distributing  companies,  the 
companies  that  deal  with  the  consumers  on  the  American  side — that 
those  are  American  companies  ? 

Mr.  Carmody.  You  are  speaking  about  the  water-power  companies? 

Mr.  Brown.  Those  are  New  York  companies  ? 

Mr.  Carmody.  Yes ;  those  on  this  side  are. 

Mr.  Brown.  Those  on  this  side  which  receive  power  from  Can- 
ada— ^they  deal  with  the  consumers — ^they  are  New  York  companies 
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ppon  this  side  who  take  power  from  the  other  side.  Therefore,  would 
it  not  be  true  that  as  to  distribution,  rates,  and  everytiiing  else  be- 
tween the  distributing  company  and  the  consumer,  the  State  of  New 
York  would  have  the  power  to  regulate  the  rates  ? 

Mr.  Cabmodt.  The  State  should  have  the  power. 

Mr.  Brown.  Does  it  not  have  it  without  any  act  of  Congress? 

Mr.  Cabmody.  It  would  have  it,  but  an  act  of  Congress  would 
seriously  interfere  with  that  power. 

Mr.  Brown.  Is  it  not  your  idea  if  Congress  should  attempt  to 
interfere  with  this  importation,  in  giving  to  certain  particular  speci- 
fied companies  the  right  to  import,  it  would  be  worse  for  the  State 
of  New  York  as  though  Congress  said  nothing,  because  it  might 
work  out  as  an  interference  with  New  York's  rights? 

Mr.  Cabmody.  Congress  has  the  right  to  regulate  it  under  the 
power  to  regulate  interstate  commerce. 

The  Chairman.  Mr.  Moore,  one  of  the  conservation  commissioners 
of  the  State  of  New  York,  is  here.  We  shall  be  glad  to  hear  from 
Mr.  Moore. 

Mr.  MooBB.  The  attorney  general  has  spoken  for  the  conservation 
commission. 

The  Chairman.  Very  well,  then  we  will  hear  from  Hon.  Clark  H. 
Hammond,  corporation  counsel  of  Buffalo. 

STATEMENT  OF  TKR.  CLABE  H.  HAHMONS,  COSFOBATION  COUN- 
SEL, BTJITALO,  N.  T. 

The  Chairman.  You  majr  proceed,  Mr.  Hammond. 

Mr.  Hammond.  Mr.  Chairman,  I  was  sent  down  here  to  represent 
the  city  of  Buffalo  by  a  unanimous  resolution  passed  by  our  board  of 
aldermen  yesterday.    That  is  the  only  excuse  I  have  for  being  here. 

My  position  in  coming  down  here  is  one  of  wanting  to  learn  and 
find  out  I  do  not  know  that  there  is  anything  I  can  say  that  will 
be  of  any  particular  benefit  or  use  to  your  committee.  Congressman 
Smith  and  I  had  a  talk  last  Sunday  in  Buffalo  and  he  asked  me  what 
some  of  my  experiences  had  been  with  regard  to  the  public  service 
commission  in  matters  where  I  represented  the  citv,  and  I  was  verv 
glad. to  give  him  any  information  I  had,  and  he  thought  perhaps  it 
would  be  of  some  benefit  to  this  committee,  as  I  understood  him,  to 
give  these  facts  to  the  committee. 

I  have  not  made  an  examination,  I  would  like  to  say,  of  the  law ; 
I  have  not  had  the  opportunity  since  the  matter  was  brought  to  my 
attention.  But  I  do  know  this;  I  have  understood  from  Congress- 
man Smith  that  there  was  some  claim  made  to  your  committee  that 
it  was  not  necessary  to  have  any  Federal  control  of  this  matter, 
because  of  the  fact  that  the  public  service  commission  had  ample 
authority  and  control. 

Now,  it  is  the  furthest  thin^  from  my  thoughts  to  say  anything 
detrimental  to  the  public  service  commission  of  the  State  of  New 
York.  They  are  a  very  excellent  commisison,  and  very  excellent  in 
the  different  matters  I  have  had  before  them.  But  in  1910  we  ap- 
peared, at  the  direction  of  the  city,  with  a  committee  appointed  from 
the  chamber  of  commerce,  before  the  railroad  committee  in  the  Legis- 
lature of  the  State  of  New  York  for  the  purpose  of  having  the  pulnic- 
service  commission  law  amended  in  order  to  give  that  commission 
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further  and  ^eater  power,  and  we  are  in  a  position  now  that  we 
have  not  a  bill  under  which  the  public  service  commission  of  the 
State  of  New  York  acts  that  is  adequate  to  reach  all  cases,  so  that 
we  wish  it  was  greater  in  its  scope  and  conveyed  greater  powers  upon 
the  commission  than  it  does  convey. 

I  will  give  some  illustrations.  An  application  was  made  for  the 
consolidation  of  the  natural  gas  companies.  Those  companies — some 
of  them  include  at  present  companies  outside  of  the  State  of  New 
York,  and  it  developed  on  the  hearing  before  the  public-service  com- 
mission that  to-day  77  per  cent  of  the  natural  gas  that  comes  into  New 
York  State  and  is  distributed  throughout  Bunalo  and  different  cities 
comes  from  the  State  of  Pennsylvania.  What  is  the  situation?  Just 
as  has  been  mentioned  by  some  of  the  members  of  your  committee, 
the  public  service  commission's  power  stops  at  the  State  line*  In 
other  words,  it  was  brought  out,  and  the  commission  agreed  with  me 
on  that  proposition,  in  the  argument  of  the  matter,  that  if  the  con- 
solidation went  through,  and  if  the  New  York  State  companies  were 
consolidated  and  they  took  gas  from  a  Pennsylvania  corporation,  all 
control  was  lost  to  the  public  service  commission  of  the  State  of  New 
York  over  these  Pennsylvania  corporations,  except  where  they  supply 
gas  in  the  State  of  New  York  they  could  regulate  the  business  in  the 
State  of  New  York. 

Another  illustration :  We  have  an  investigation  on  at  the  present 
time  in  the  city  of  Buffalo  with  regard  to  rates  for  electricity.  I 
have  made  this  discovery — and  if  I  am  not  correct,  I  will  be  glad  to 
be  corrected — that  is,  tnat  under  a  public  service  commission  law 
of  the  State  of  New  York  a  complaint  can  only  be  made  by  the 
mayor  of  the  city  or  by  100  citizens  to  the  commission  against  the 
company  that  is  distributing,  with  whom  the  consumers  of  the 
city  do  bsiness.  Now,  the  generating  company  at  the  Falls  trans- 
mits that  power  to  the  city  line,  and  the  distributing  company  takes 
it  at  the  city  line  at  a  cost  of  about  $25  a  horsepower  and  distributes 
it.  When  I  am  getting  this  investigation  ready,  I  find  that  I  am 
up  against  a  stone  wall,  and  that  is  that  we  can  not  investigate  that. 

The  Chairman.  Do  you  think  the  public  service  commission  of 
the  second  district  of  the  State  of  New  York  has  not  sufficient 
authority  i 

Mr.  Hammond.  Absolutely.  That  also  i-efers  to  the  first  district. 
I  say  there  is  no  provision  that  I  can  find  in  the  law  of  New  York 
which  gives  either  one  of  those  commissions,  upon  complaint  made, 
a  right  to  investigate.  That  brings  me  to  this  proposition.  There 
is  a  clause  in  the  law  that  does  permit  the  public  service  commission, 
on  its  own  complaint,  to  investigate.  So  that,  although  the  mayor 
#f  the  city  or  100  citizens  can  not  make  a  complaint  a^mst  this  com- 
pany generating  power,  the  public  service  commission  can.  What 
do  I  find  that  situation  to  be?  Tn  the  gas  investigation  which  I 
went  through,  and  in  the  natural  gas  consolidation  upon  which  I 
appeared,  we  found  that  the  public  service  commission  of  the  sec- 
ond district  states  this  to  be  their  position,  that  the  public  service 
commission  can  not,  although  it  may  have  the  power  under  the 
public  service  commission  law  to  investigate  on  its  own  motion,  that 
it  can  not  do  it,  for  these  reasons:  First,  because  they  have  more 
work  than  they  can  possiblv  take  care  of  with  the  complaints  made. 
Second,  they  have  not  funtls  to  do  it  with,  although  the  Legislature 
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of  the  State  of  New  York  has  been  very  generous  and  has  given 
them  a  great  many  thousands  of  dollars,  yet  it  is  a  practical  impossi- 
bilitjr  for  them  to  hire  experts  and  engage  men  to  make  such  inves- 
tigations, and  it  can  not  be  done.  That  is  the  statement  of  the 
chairman  of  the  commission. 

Mr.  DiF^NDERFEB.  Did  he  not  write  to  a  body  of  men — ^I  think 
185 — who  petitioned  him  that  it  would  be  impossible  to  do  anything 
during  the  year  1912  ? 

Mr.  Hammond.  He  did;  yes,  sir.  That  is  why  I  said  I  would  be 
glad  if  the  board  of  aldermen  would  direct  me  to  coifte  down  here 
and  tell  you  that  we  think  it  is  generallv  understood 

The  Chaibman.  Can  not  the  Legislature  of  the  State  of  New 
York  remedy  the  matter? 

Mr.  Hammond.  They  can  remedy  some,  perhaps,  but  they  can  not 
remedy  the  situation  I  ran  up  against  in  the  natural-gas  case. 

The  Chairman.  Why? 

Mr.  Hammond.  Because  New  York  State  has  not  the  power  to  go 
beyond  its  State  line.  That  brin^  me  back  to  the  proposition  as  to 
why  we  say,  if  it  is  possible  to  do  it,  the  people  of  the  city  of  Buffalo 
say  to  this  committee,  if  we  can  possibly  get  any  rights  and  have 
any  power,  let  us  have  it. 

Mr.  Garner.  If  Congress  should  provide  for  the  importation  of 
this  power  from  Canada  and  should  also  pjrovide  that  when  the 
power  is  imported  it  would  turn  it  over  to  tne  laws  of  the  State  of 
Xfew  York  to  be  controlled,  would  that  answer  the  purpose? 

Mr.  Hammond.  No,  sir. 

Mr.  Garner.  If  you  had  a  law  authorizing  you  to  control  the  com- 
panies from  Pennsylvania,  for  instance,  investigate  the  companies 
from  Pennsylvania  when  they  come  into  the  State  of  New  York, 
would  that  not  be  sufficient? 

Mr.  Hammond.  Has  the  State  of  New  York  that  power? 

Mr.  Garner.  If  it  could  be  given  to  you.  This  is  a  power  that  can 
be  given  to  you. 

The  Chairman.  Do  you  mean  to  contend,  as  a  legal  proposition, 
that  when  that  power  comes  into  the  State  of  New  York,  the  State 
of  New  York,  through  some  of  its  agencies,  has  not  the  right  to  regu- 
late it  ? 

Mr.  Hammond.  I  said  expressly  in  my  statement,  that  so  far  as 
the  power  and  the  gas  coming  into  the  State  of  New  York  are  con- 
cerned, the  public  service  commission  has  the  right  to  control  what- 
ever is  brought  in,  but  their  power  stops  at  the  State  line,  so  far  as 
the  Pennsylvania  corporation  is  concerned. 

Gen.  Greene.  I  would  like  to  ask  what  power  the  National  Gov- 
ernment can  give  to  the  public  service  commission  of  the  Statue  of  New 
York  that  the  Legislature  of  the  State  of  New  York  can  not  give. 

Mr.  Hammond.  I  do  not  say  it  can  give  any.  I  do  say  that  the 
National  Government  has  powers  that  the  State  of  New  York  has 
not  got 

Gen.  (treene.  Over  the  transmission  of  gas  and  electricity  ? 

Mr.  Hammond.  Yes,  sir;  absolutely. 

Mr.  Cline.  Define  those  powers,  ix  you  please. 

Mr.  Levy.  What  is  your  position  here,  in  favor 

Mr.  Hammond.  My  position  is  to  give  this  committee,  at  the  re- 
quest of  Congressman  Smith,  what  light  I  have  as  to  what  the  people 
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of  Buffalo  want,  and  we  want  all  the  power  that  can  be  had,  all  the 
water  that  can  be  diverted  under  this  treaty  to-day. 

Mr.  Levy.  Then  you  are  weakening  your  proposition  when  you 
say  the  State  of  New  York  has  no  autnority.  I  mought  your  argu- 
ment was  entirely  for  the  benefit  of  New  i  ork  It  seems  to  me  you 
weaken  your  proposition  when  you  say  the  public  service  conmiission 
has  no  power. 

Mr.  Hammond.  I  can  not  help  whether  I  weaken  my  position  or 
not    I  have  given  you  the  facts. 

The  Chadtman.  What  the  people  of  the  city  of  Buffalo  want  is 
cheap  gas  and  cheap  power. 

Mr.  Hammond.  And  to  have  the  companies  that  supply  it  get  a 
reasonable  and  fair  return  on  their  investment,  and  to  oe  properly 
regulated. 

The  Chairman.  Is  not  the  public  service  commission  organized  for 
that  very  purpose?    Your  contention  is  that  the  public  service  com- 


mission IS  not  doing  its  duty  ? 
Mr.  Hammond.  No,  sir;  I 


,  do  not  say  that  at  all.  I  say  the  public 
service  commission  is  very  efficient.  1  think  it  is  doing  its  duty  as 
far  as  it  can,  but  it  has  human  limitations. 

Mr.  Flood.  And  constitutional  ones,  also. 

Mr.  Hammond.  Yes,  sir. 

Mr.  Flood.  Yon  say  the  commission  is  limited  by  the  character  of 
these  companies? 

Mr.  Hammond.  I  am  apainst  that  proposition.  Suppose  some  of 
this  power  is  taken  from  the  Canadian  company.  What  power  has 
the  public  service  commission  of  the  State  of  New  York  got  to  go 
into  the  books  of  the  Canadian  company? 

Mr.  Flood.  So  that  you  think  the  regulation  and  control  ought  to 
be  vested  in  the  National  Government? 

Mr.  Hammond.  Absolutely. 

Mr.  Gahner.  What  power  has  the  National  Government  to  go  into 
Canada  any  more  than  the  State  of  New  York  ? 

Mr.  Hammond.  My  answer  to  that  proposition  is  that,  as  I  said 
in  the  beginning,  I  have  not  studied  these  questions  as  the  Attorney 
Greneral  has.  but  I  do  want  to  call  the  attention  of  the  conunittee  to 
the  fact  that  we  need  it,  and  we  want  it  if  we  can  get  it. 

Mr.  Legare.  Want  what? 

Mr.  Hammond.  We  want  the  Federal  Government  control  over 
these  companies,  so  that  we  can  investigate,  and  have  an  investi^- 
tion,  and  not  be  stopped  at  some  place  because  the  public  service 
commission  can  not  go  on  and  do  certain  things. 

Mr.  I^GARE.  You  mean  the  companies  that  transmit  the  power  to 
the  United  States? 

Mr.  Hammond.  Yes.  One  of  the  members  spoke  about  Michigan. 
Suppose  the  city  of  Detroit  transmitted  their  power  down  to  Buf- 
falo. 1  can  not  use  any  better  illustration  than  that.  What  power 
has  the  public  service  commission  of  the  State  of  New  York  got  to 
inquire  about  that  company?  It  could  not  begin  to  find  out  any- 
thing about  that.  If  we  had  Federal  control,  that  would  step  in  and 
take  the  place  where  we  can  not  cover  it  by  the  public  service  com- 
mission of  New  York. 

Mr.  Garneb.  But  Congress  might  pass  some  kind  of  law  giving  a 
^x>mmis8ion,  a  national  commission,  the  right  to  regulate  interstate 
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commerce  in  gas  and  electricity,  but  I  can  not  see  where  we  can 
reach^  the  Province  of  Ontario.  That  is  all  we  have  got  to  deal 
with  in  this  instance.  We  are  now  talking  about  the  importation  of 
power  from  Canada,  and  we  would  not  have  jurisdiction  of  a  propo- 
sition to  create  a  commission  to  regulate  prices — ^to  regulate  prices 
of  interstate  commerce. 

Mr.  Hammoih).  My  answer  to  that  is,  that  they  have  in  Canada, 
they  have  the  hydroelectric  commission.  You  have  probably  heard 
of  it.  It  was  my  pleasure  last  week  to  go  through  a  part  of  the 
power  plant  and  suostation  of  that  commission,  if  we  can  not  get 
satisfactory  rates  from  these  power  companies,  if  it  is  deemed  feasible 
to  go  into  the  proposition  that  the  Canadian  Government  has  with 
that  commission,  and  we  want  to  take  in  Cleveland  and  Detroit,  and 
have  that  arrangement,  how  are  we  going  to  do  it  without  some 
Federal  legislation? 

I  am  here  to  give  you  what  our  experiences  have  been  and  to  tell 
you  what  our  wants  are.  If  you  can  figure  it  out,  well  and  good ;  if 
it  can  not  be  done,  we  have  to  be  satisfied.  We  do  want,  in  Buffalo, 
the  right  and  control  that  can  be  exercised  under  the  interstate  com- 
merce clause,  or  any  clause,  so  that  when  we  endeavor  to  find  out 
what  is  a  reasonable  price  for  electric  power,  we  will  not  be  stopped 
by  the  State  line. 

Mr.  Flood.  How  many  companies  furnish  power  in  Buffalo? 

Mr.  Hammond.  Two  companies,  Buffalo  General  Electric  Co.,  that 
furnishes  lighting,  and  the  Cataract  Co.  We  claim  that  they  are 
absolutely  one  and  the  same  company,  and  I  certainly  am  going  to 
try  to  prove  that  before  I  get  through  with  this  investigation. 

Mr.  Flood.  In  other  words,  they  have  two  companies,  where  one 
ought  to  be  doing  the  work. 

The  Chairman.  You  believe  there  is  a  community  of  interests? 

Mr.  Hammond.  Yes. 

The  Chairman.  No  competition  between  them? 

Mr.  Hammond.  No  competition  between  them. 

The  Chairman.  Both  New  York  companies  ? 

Mr.  Hammond.  Both  New  York  companies? 

The  Chairman.  Can  not  the  public  service  commission  remedy  the 
matter? 

Mr.  Hammond.  No,  sir.  The  answer  goes  right  back  again  to  this 
proposition.  They  get  their  power  from  a  generating  company  at 
the  Falls,  and  the  public  service  commission — ^we  have  no  power 
under  the  public  service  commissioners'  law  to  file  a  complaint 
against  that  company. 

Mr.  Town  SEND.  Your  complaint  is  against  the  company  that  sup- 
plies power  to  the  consumer? 

Mr.  Hammond.  Yes,  sir. 

Mr.  TowNSEND.  What  is  to  interfere  with  your  approaching  an 
investigation  of  that  matter,  ascertaining  all  the  facts,  whether  the 
rates  are  excessive  or  not,  wnether  the  service  is  adequate,  and  then 
imposing  such  regulations  upon  those  companies  as  would  be  suffi- 
cient?    You  have  no  interest  in  the  generating  company? 

Mr.  Hammond.  Have  we  not? 

Mr.  TowNSEND.  I  think  not.         ^  , 

Mr.  Hammond.  Here  is  the  way  it  appeals  to  me,  from  investiga- 
tions I  have  made  in  these  other  matters.    The  distributing  com- 
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panies  ^ill  come  in  and  say  we  have  a  contract  with  the  generating 
and  transmitting  company,  or  the  transmitting  company  to  pay  them 
$25  a  horsepower.  To  illustrate,  I  will  put  it  that  way.  Suppose  they 
say  they  have  a  contract  to  get  power  from  a  generating  and  trans- 
mitting company  at  $25,  at  the  city  line.  There  is  nobcmy  else  they 
would  get  their  power  from^  because  they  are  tied  up  with  a  oontracL 
The  public  service  commission,  as  I  read  the  law,  can  only  say  what 
those  companies  are  entitled  to  charge  in  order  to  make  a  reasonable 
return  on  the  investment,  allowing  them  their  contract  price  that  they 
get  it  for  from  the  company  who  generates  it. 

Mr.  TowNSEMD.  I  do  not  think  the  contract  would  be  controlling 
at  all. 

Mr.  Hammond.  I  do  not  think  so. 

Mr.  TowNSEND.  I  do  not  think  it  would  be  even  persuasive  in  the 
presence  of  testimony  in  regard  to  the  price  charged  for  power  on 
the  Canadian  side  by  the  transmitting  company. 

Mr.  Hammond.  But  that  price,  $9.40,  is  not  transmitted  to  the 
city  line? 

Mr.  TowNSEND.  It  is  the  same  character  of  power  that  is  trans- 
mitted. 

Mr.  Hambiond.  How  are  you  going  to  supply  that  intervening 
lapse?  You  can  not  take  the  price  at  the  Falls  and  say  it  is  only 
worth  that  price  at  Buffalo.  We  can  not  go  into  the  cost  of  trans- 
mission. That  is  the  answer.  Under  the  public  service  commission 
law  we  have  no  right  to  file  a  complaint  against  that  company,  and 
the  public  service  commission  is  the  only  one  to  do  it,  and  they  say 
they  can  not  do  it. 

Mr.  TowNSEND.  Mr.  Hammond,  you  said  a  moment  ago  in  answer 
to  a  question  that  there  is  an  absolute  monopoly? 

Mr.  Hammond.  That  is  what  we  claim. 

Mr.  Townsend.  Are  there  not  laws  that  can  give  you  power  out- 
side the  laws  of  the  public  service  commission? 

Mr.  Hammond.  Yes;  I  might  start  in,  but  I  woidd  never  see  Uie 
finish  of  it. 

Mr.  Cline.  It  is  not  a  defect  in  your  methods  of  procedure,  if 
that  is  true  ? 

Mr.  Hammond.  Suppose  I  can  not  prove  there  is  a  monopoly? 
That  does  not  remedy  the  situation. 

Mr.  Townsend.  I  did  not  have  the  advantage  of  hearing  the  first 
part  of  your  presentation.  I  did  hear  you  say,  however,  that  there 
was  a  foreign  company  that  transmits  power  to  the  city  line  and  then 
turns  it  over  to  a  distributing  company.    Am  I  right  ? 

Mr.  Hammond.  Yes,  sir.  Let  me  correct  that  It  is  not  a  foreign 
company.  They  generate — it  is  a  New  York  State  corporatix>n9  a 
corporation  of  the  State  of  New  York. 

Mr.  DiFENDERFEB.  They  generate  it  and  transmit  it  to  the  city 
line  ?    What  is  the  name  of  that  company  ? 
,Mr.  Hammond.  The  Niagara  Falls  Power  Co. 

Mr.  Townsend.  The  public  service  commissioners  can  investigate, 
then,  absolutely  the  distributing  company  in  Buffalo  ? 

Mr.  Hammond.  Yes,  sir. 

Mr.  Townsend.  They  can  also,  so  far  as  the  transmitting  appa- 
ratus is  within  the  territory  of  the  State  of  New  York,  investigate 
that? 
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Mr.  Hammond.  That  is  where  I  differ  with  you. 

Mr.  Townsend.  It  is  within  the  State  of  New  York. 

Mr.  Hammond.  I  understand,  but  how  are  you  going  to  get  that 
corporation  before  the  public  service  commission  ? 

Mr.  Townsend.  That  is  a  corporation  that  takes  at  the  boundary 
line  and  transmits  it  to  the  city  line? 

Mr.  Hammond.  A  corporation  from  the  Falls  to  the  city  line. 

Mr.  Foster.  Congress  can  not  help  you  in  that. 

Mr.  Hammond.  I  am  not  sure  about  that. 

Mr.  Garner.  Let  us  suppose  a  case.  Suppose  that  the  public 
service  commission  in  New  York  had  plenty  of  time  and  plenty  of 
clerical  assistance,  and  employed  experts  under  them,  could  thej  not 
go  into  the  question  of  the  cost  of  the  power  company's  transmission 
trom  Niagara  Falls  to  the  city  of  Buffalo  and  determine  whether  or 
not  it  was  reasonable,  and  upon  its  own  complaint? 

Mr.  Hammond.  They  could.  '* 

Mr.  Gabner.  Then  how  do  you  expect  Congress  to  assist  you  in 
doing  a  thing  that  you  say  can  not  be  done  on  account  of  inefficient 
machinery  in  your  own  State? 

Mr.  Hammond.  The  answer  to  that  is  that  I  have  thought  that 
proposition  out ;  and  you  ought,  it  seems  to  me,  regulate  the  matter 
of  the  transmission  of  power  between  States,  just  as  in  the  case  you 
mentioned — in  the  case  of  Detroit. 

Mr.  Garner.  That  is  an  entirely  different  question. 

Mr.  Hammond.  Why  is  it  different? 

Mr.  Garner.  Just  a  moment.  We  have  under  consideration  here 
a  question  of  the  importation  of  power  from  a  foreign  Government. 

Mr.  Hammond.  Yes. 

Mr.  Garner.  The  question  of  regulating  rates  and  controlling 
power  between  the  States  is  entirely  another  question. 

Mr.  Hammond.  I  understood  that  you  had  that  in  this  bill. 

Mr.  Garner.  I  do  not  know  of  any  provision  here  creating  a  com- 
mission to  control  the  power  in  interstate  commerce,  either  electricity 
or  gas  power. 

Mr.  Hammond.  I  understood  there  was  something  of  that  kind  in 
this  bill.  If  I  am  wrong  on  that,  all  right.  I  understood  the  Attor- 
ney General  to  say  that  it  can  be  done.  I  say  it  should  be  done  by 
a  bill. 

Mr.  Legare.  Mr.  Hammond,  are  not  these  domestic  corporations 
doing  business  in  the  State  of  New  York? 

Mr.  Hammond.  What  do  you  mean  by  "  these  "  ? 

Mr.  Leoare.  These  generating  companies. 

Mr.  Hammond.  The  distributing  companies  are.  The  generating 
companies 

Mr.  Legare.  Then  you  admit  that  the  people  of  New  York  have  a 
rifht  to  regulate  these  domestic  companies? 

Mr.  Hammond.  I  assume  they  have. 

Mr.  Legare.  You  will  also  admit  that  the  State  of  New  York  and 
the  municipal  government  has  the  right  to  fix  these  rates? 

Mr.  Hammond.  To  regulate  these  rates ;  yes,  sir. 

Mr.  Legare.  Would  you  be  willing  to  turn  over  this  authority  to 
the  Federal  Government,  the  authority  and  power  which  the  State 
and  your  municipal  form  of  government  have  of  fixing  these  rates. 


250  PBESEBVATION   OF   NIAGABA  FALLS. 

and  would  you  be  willing  to  turn  it  over  to  the  Federal  (Government 
entirely? 

Mr.  Hammond.  I  am  not  here  to  speak  on  that  subject. 

Mr.  Legabe.  Yes,  you  are. 

Mr.  Hammond.  Just  let  me  answer. 

Mr.  JjEOiL&E.  I  understand  that  is  what  you  are  asking  for. 

Mr.  Hammond.  I  am  not  here  to  speak  upon  that  question,  because 
the  Attorney  General,  as  I  understand,  represents  the  State  of  New 
York.  What  I  do  say  is  that  where  we  find  the  public-service  com- 
mission's law  of  the  State  of  New  York  ineffective,  we  do  want 
Federal  control. 

Mr.  Legabe.  You  are  willing  to  turn  this  control  over  to  the 
Federal  Government  entirely? 

Mr.  Hammond.  I  do  not  say  that. 

Mr.  Legabe.  That  is  the  only  way  you  can  do  it. 

Mr.  Hammond.  I  do  not  agree  with  you  on  that. 

Mr.  Legabe.  Is  there  any  complaint  against  these  rates? 

Mr.  Hammond.  There  is. 

Mr.  Legabe.  By  whom? 

Mr.  Hammond.  The  city  of  Buffalo. 

Mr.  Legabe.  In  what  way? 

Mr.  Hammond.  Bj^  complaints  filed  with  the  public  service  com 
mission  of  the  State  of  New  York. 

Mr.  Legabe.  There  have  been  complaints  filed  ? 

Mr.  Hammond.  There  have  been  complaints  filed,  and  the  answers 
are  filed. 

Mr.  Legabe.  I  understood  that  no  complaint  had  been  filed* 

Mr.  Hammond.  I  filed  the  complaint ;  it  had  my  name  on  it. 

Mr.  Legabe.  When  was  that  done? 

Mr.  Hammond.  The  day  before  the  last  election.  I  was  not  up 
for  election.  I  was  elected  two  years  ago  and  my  time  is  not  out,  so 
that  the  filing  of  the  complaint  the  day  before  election  had  nothing 
to  do  with  the  situation  at  all.  I  had  already  served  two  years;  1 
have  still  two  yeai*s  more  to  serve.  It  was  not  filed  before  because 
the  mayor  of  the  city  of  Buffalo  had  the  complaint  and  kept  it  a 
year  and  four  months.  I  had  drawn  it,  and  he  brought  it  out  to 
me  the  day  before  election,  and  he  said  he  wanted  it  filed.  He  was 
elected  two  years  ago. 

Mr.  Levy."  I  can  not  make  out  yet  what  you  are  here  for. 

Mr.  Flood.  He  wants  some  Federal  control  over  the  importation 
of  power  from  Canada. 

Mr.  Levy.  I  understood  Buffalo  sent  you  here. 

Mr.  Hammond.  That  is  right. 

Mr.  Levy.  Do  you  indorse  the  Attorney  General's  remarks?  .* 

Mr.  Hammond.  Mr.  Levy,  you  will  have  to  pardon  my  weakness, 
but  I  said  a  while  ago  that  I  finally  wanted  to  get  to  that  proposi- 
tion.   I  will  be  very  glad  to  take  it  up  now. 

Mr.  Levy.  Do  you  indorse  the  Attorney  Oeneral's  argument  here 
to-day? 

Mr.  Hammond.  I  am  not  here  for  the  purpose  of  indorsing 

Mr.  DiFENDEBFEB.  I  do  Dot  think  this  gentleman  is  here  to  be 
badgered. 

The  Chaibman.  Proceed  with  your  argument. 

Mr.  Hammond.  As  I  have  stated,  by  reason  of  the  situation  de- 
veloped in  Buffalo;  if  it  can  be  done  we  feel  that  there  should  be 
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some  Federal  control  to  regulate  the  transmisBion  of  power  between 
the  l^tes,  and  also,  if  possible,  to  overcome  any  defects  eiciadng  in 
the  New  York  State  public  service  commission  law. 

Mr.  Shasp.  In  a  word,  your  contention  is  that  whereas  the  people 
of  Buffalo  are  thoroughly  convinced  that  there  is  no  honest  compe^ 
tition  there,  you  are  at  sea  as  to  the  best  way  to  compel  reasonaole 
rates,  either  under  the  State  or  national  law  ? 

Mr.  Hammono.  That  is  it  exactly.  And  I  filed  my  complaint  with 
the  hope  of  accomplishing  that  result.  The  public  service  opoi^ 
mission  say  they  can  not  investigate  this  transmitting  and  generating 
company.  They  are  given  that  power,  but  they  say  they  can  not. 
They  say  they  have  not  the  funds  and  that  they  have  more  work 
than  they  can  do  to  take  care  of  cases  where  complaints  have  been 
filed. 

Mr.  8hasp.  One  further  question.  I  would  like  to  know,  for  in^ 
formation,  what  reasons  you  have  for  believing  that  the  rates  are 
excessive  and  that  there  is  no  competition. 

Mr.  Hammond.  As  compared  with  statistics  we  have  received  from 
other  cities  and  States  the  information  contained  in  reports  filed  with 
the  public  service  commission  by  the  electric  companies. 

Mr.  Sharp.  Do  they  get  the  power  from  water  power  or  from 
steam? 

Mr.  Hammond.  Thej  get  their  power  from  water  power,  although 
it  may  be  one  of  the  disputed  que^ions 

Mr.  Shabp.  I  mean  in  other  places? 

Mr.  Hammond.  I  understand  they  get  it  from  the  Falls  and  they 
transmit  it  to  the  city  line. 

Mr.  Sharp.  Do  those  other  places  get  it  frcHn  water  power,  which 
is  supposed  to  be  much  cheaper? 

Mr.  Hammond.  Yes,  sir;  like  the  hydroelectric  commission;  it  gets 
it  for  $9.40  at  the  Falls  and  transmits  it  at  a  great  deal  less  than  what 
we  pay. 

Mr.  DiFENDERFER.  In  fact,  the  price  is  $12,  is  it  not  ? 

Mr.  Hammond.  My  information  is  that  it  is  $17.45  in  Toronto, 
and  $18.55  in  Hamilton,  as  against  $30  in  Buffalo. 

Mr.^SHARP.  I  refer  to  other  places  in  this  country,  on  this  side. 

Mr.  Hammond.  That  is  right;  we  have  also  made  investigations 
there. 

Mr.  Sharp.  Is  that  generated  by  water  i>ower  or  steam  ? 

Mr.  Hammond.  I  understand  where  it  is  generated  by  steam  it  iis 
supplied  at  less  cost. 

Mr.  Sharp.  Does  part  of  this  cost  come  largely  fr<Mn  the  number 
of  distributors,  there  being  three  different  agencies? 

Mr.  Hammond.  That  is  one. 

Mr.  Sharp.  Is  there  any  way  of  controlling  that  ? 

Mr.  Hammond.  No  way  as  to  the  generating  and  transmitting  com- 
panies. 

Mr.  Sharp.  Have  you  any  evidence  that  there  is  an  identity  of  the 
personnel  of  the  two  companies,  either  in  the  board  of  directors  or, 
the  stockholders  ? 

Mr.  Hammond.  Yes,  sir;  we  have  that. 

Mr,  Sharp.  Do  you  believe  that  is  true? 
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Mr.  Hammond.  I  bdieve  they  are  all  controlled  by  the  same  inter- 
estSy  and  in  &cfc,  their  r^resentatiyes  say  that  the  olBoers  are  the 
same.    We  are  talking  about  the  distributing  ounpaniesL 

Mr.  Shabp.  Are  they  connected  with  the  oQner  companies  who  fur- 
nish power  to  than  for  distribution,  reaching  to  the  original  company 
Ihat  takes  power  direct  from  the  Falls! 

Mr.  Hammond.  That  is  my  information.  Each  of  the  distributing 
ecMnpanies  in  Buffalo  is  eitner  controlled  b^  the  transmitting  com- 

Etny.  or  they  have  a  large  amount  of  stock  in  the  company,  so  that 
ey  have  controL 

Mr.  DiFENDEBFER.  Is  it  not  a  fact  that  the  president  of  cme  com- 
pany is  the  yice  president  of  another! 

Mr.  Hammond.  That  is  true. 

Mr.  Sharp.  Just  one  more  question.  The  other  day  some  reference 
was  made  by  one  of  the  speakers  who  I  thou^t  was  yery  well  quali- 
fied to  speak.  He  said  that  one  of  these  ccmipanies  had  as  one  of  their 
assets  certain  political  standing  in  the  State,  and  he  mentioned  some 
of  the  former  statesmen  who  were  in  touch  either  with  the  com- 
mission or  the  companies.  Do  you  think  there  is  anything  in  that — 
that  there  is  a  political  asset  as  well  as  a  property  asset! 

Mr.  Hammond.  That  I  could  not  say.  My  inyestigations  haye  not 
led  me  to  that. 

Mr.  Sharp.  You  do  not  know  anything  about  that! 

Mr.  Hammond.  I  do  not  know  anything  about  that 

Mr.  DiFBNDERFER.  I  would  like  to  know  what  the  price  of  power  in 
Buffalo  is  as  compared  with  other  cities  in  New  York  that  receiye  this 
same  character  of  power. 

Mr.  Hammond.  These  matters  of  power  prices  are  very  intricate 
and  complicated  affairs,  I  find.  In  a  general  way  I  have  found  that 
Buffalo  IS  paying  more  than  Lockport  or  other  places  that  are  near 

Buffalo.  ...    X     1 

Mr.  DiFBNDERFER.  Can  you  state  what  it  is  in  Lockport! 

Mr.  BEammond.  I  can  not.  I  have  understood  that  it  is  lower. 
Gentlemen  who  are  here  can  rive  you  those  prices  absolutely.  I  do 
not  like  to  say  what  they  are  when  I  am  simply  giving  you  my  impres- 
sions in  a  general  way.  ,  .   ,  .     , 

What  the  city  of  Buffalo  wants  is  also  more  power  granted  to  the 
State,  so  that  we  can  have  the  benefit  of  having  the  entire  amount  of 
water  that  is  available  and  feasible  to  be  diverted  under  this  treaty. 
We  would  like  to  have  absolutely  stated  in  this  bill  the  amount  of 
water  diverted  and  used,  and  I  care  not  and  the  people  of  Buffalo 
care  not,  whether  our  learned  Attorney  Gfeneral  is  correct  and  that  it 
ghould  be  done  by  the  bill  riving  the  State  the  power  to  regulate  and 
control  and  take  care  of  that  matter  or  whether  it  be  done  by  the 
Federal  Government,  if  Congress  has  that  power.  That  is  a  matter 
I  have  not  gone  into.  But  we  do  say,  whichever  way  your  committee 
t^r.^  ^ofi^rTrnne  is  Drooer,  we  do  want  to  have  that  water  power  avail- 
ible  t  StTf  tL^Se  in  the  Stete  of  New  York  and  the  different 
municipalities  within  and  outside  the  State  want  to  have  some  grant 
3  bV  the  State  of  New  York,  if  it  is  necessair,  m  order  to  put  into 
m^ation  a  proposition  somewhat  simUar  to  the  hydroelectric  com- 
Sfon  of  cJnaSa,  that  that  can  be  done.  That  comes  to  the  propo- 
StSn  as  to  why  I  im  here.    That  is  one  proposition  we  want. 

Mr.  Lbvt.  Tiiat  is  what  I  want. 
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Mr.  DiFBNDERFER.  You  would  not  favor  giving  this  power  to  these 
two  companies  that  are  generating? 

Mr.  Hammond.  I  assume  they  should  be  put  under  a  proper  control. 
I  would  not  take  it  away  from  these  companies  if  they  are  justly 
and  fairly  entitled  to  it,  and  it  can  be  reasonably  exercised  by 
power  of  control  over  them  to  see  if  it  was  properly  used;  but  I  do 
say  that  any  power  taken  should  be  controlled  by  some  authority — ^I 
do  not  car^  wnether  it  is  the  State  of  New  York  or  the  Federal  Gov- 
ernment— ^I  believe  it  should  be  used  most  efficiently.  In  other  words, 
we  are  coming  to  the  point  now  where  this  water  power  is  so  valuable 
that  there  should  be  some  control  to  see  that  the  power  that  is  taken 
is  used  efficiently  and  the  best  results  produced,  in  other  words,  not 
to  let  some  company  take  the  power  and  not  have  an  efficient  appa- 
ratus by  which  it  can  get  the  most  with  that  power  and  not  waste  the 
power.  We  of  Buffalo  believe  it  should  be  properly  handled  and 
properly  regulated  by  the  proper  authority  to  see  that  efficient  power 
IS  generated  and  that  efficient  plants  are  erected  and  taken  care  of  to 
use  that  power. 

Mr.  Flood.  Is  there  any  complaint  that  these  companies  have  any 
inefficient  plants? 

Mr.  Hammond.  I  have  heard  that  some  plants  are  more  efficient 
than  others. 

Mr.  DiFENDEBFER.  Now,  the  Hydraulic  Power  Co.  is  a  company 
which  is  not  distributing  except  in  the  neighborhood  of  Niagara? 

Mr.  Hammond.  I  can  not  tell  you  the  details  of  that.    Gentlemen 
here  can  give  you  those  facts  better  than  I,  and  I  do  not  like  to  give 
you  my  impressions. 
Mr.  £)iFENDERFER.  What  compan V  transmits  it  to  the  city  line  ? 
Mr.  Hammond.  The  Niagara  Falls  Power  CSo. 
Mr.  DiFENDEBFER.  Then  it  is  taken  from  that  company  by  a  dis- 
tributing company  that  has  an  agreement  with  another  company  for 
the  service? 
Mr.  Hammond.  Absolutely. 

Mr.  DiFENDERFER.  So  that  there  must  be  three  profits  paid  from 
the  time  the  water  is  taken  to  the  time  when  it  reaches  the  consumer  { 
Mr.  Hammond.  Absolutelv. 

Mr.  DnrENDEBFER.  I  should  like  to  know  something  about  that. 
Mr.  Hammond.  That  is  something  I  can  not  talk  about,  but  there 
are  gentlemen  here  who  can  give  you  more  facts.  One  company,  the 
Cataract  Power  &  Conduit  Ca,' distributes  only  power,  and  they 
Uien  famish  power  to  the  Buffalo  General  Electaic  Co.,  which  fur- 
nishes light,  so  that  with  that  company^  there  are  only  two  profits, 
whereas  witn  die  Buffido  General  Electric  Co.  there  are  three,  which 
you  mention. 

Mr.  Fi/X)D.  With  reference  to  this  question  of  efficiency,  what  is 
the  greatest  quantity  of  power  produced  by  any  of  these  companies 
per  cubic  foot? 

Mr.  Hammond.  I  can  not  tell  you.  I  have  not  the  knowledge  nor 
the  inclination.  That  is  all  I  have  to  say.  Those  three  propositions 
are  the  things  I  came  here  for,  and  I  have  presented  them  as  best  I 
could,  without  any  preparation.  I  came  down  to  give  you  these  facts 
and  to  say  to  you  that,  as  far  as  the  people  of  the  city  of  Buffalo  are 
concemedf,  they  would  like  to  have  those  things  done,  as  well  as  that 
with  regard  to  further  regulations,  if  possible. 
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Mr.  Levy.  Do  you  know  what  the  cost  of  street  lamps  is  in  Buffalo 
compared  with  the  city  of  New  Y(Mrk? 

Mr.  Hammond.  I  do  not. 

Mr.  JjBVY,  I  would  like  to  get  some  idea  of  just  what  benefits  these 
eompanies  are  to  Buffalo.  How  much  do  the.se  companies,  that  may 
be  considered  as  domestic  companies,  how  much  do  tiiey  pay  in  taxes 
annually  to  Buffalo? 

Mr.  Hammond.  I  can  not  tell  you  that.  We  have  in  New  York 
State  a  franchise  tax  by  the  State,  as  the  attorney  general  can  ex- 

Elain,  and  in  addition  to  that  we  have  the  general  taxation  and  the 
3ard  of  assessors  of  the  municipality.  I  can  send  them  to  the  com- 
mittee if  you  desire  it.  I  can  give  you  the  total  amount  of  taxes 
that  they  pay.    I  will  be  very  glad  to  do  that. 

Mr.  Levy.  How  much  difference  is  there  between  the  price  charg[ed 
for  this  electric  power  in  Buffalo,  per  horsepower,  and  the  price 
charged  per  horsepower  generated  by  steam  ? 

Mr.  Hammond.  We  have  not  in  Buffalo  any  company  that  gener- 
ates power  by  steam  and  sells  it  to  the  public  that  I  know  of.  In 
other  words,  we  have  simply  these  two  companies,  the  Cataract 
Power  &  Conduit  Co.  and  tne  Buffalo  General  Electric  Co. 

Mr.  DiFENDERFER.  They  do  substantially  all  of  the  business? 

Mr.  Hammond.  Absolutely ;  it  is  a  monopoly. 

Mr.  DiFENDERFER.  There  is  no  competition  whatever? 

Mr.  Hammond.  We  do  have  some  private  plants  for  the  purpose 
of  lighting  public  buildings  like  the  citv  hall.  But  there  are  only 
a  few  of  tnose  in  Buffalo,  and  outside  of  that  the  only  way  the  city 
of  Buffalo  can  get  electric  power  at  the  present  time  is  from  those 
companies. 

Mr.  DiFENDERFER.  What  does  it  cost  per  horsepower? 

Mr.  Hammond.  $30  per  horsepower  for  purposes  of  power. 

Mr.  DiFENDERFER.  What  is  the  relative  difference  between  the  two, 
between  the  power  and  the  lighting? 

Mr.  Hammond.  The  lighting  runs  from  4  to  9  cents  a  kilowatt 
hour.    Nine  is  the  house  fighting. 

Mr.  DiFENDERFER.  I  do  not  see  how  you  can  institute  any  com- 
parison between  those  two. 

Mr.  Hammond.  We  can  make  a  comparison  in  the  horsepower. 

Mr.  CoHN.  Mr.  Hammond,  you  have  stated  here  several  times 
that  this  is  a  monopoly  in  the  city  of  Buffalo. 

Mr.  Hammond.  That  is  my  claim. 

Mr.  CoHN.  Do  you  object  to  that,  or  do  the  people  of  Buffalo 
object  to  it  as  a  monopoly? 

Mr.  Hammond.  My  position  with  regard  to  that,  and  here  I  can 
not  speak  for  the  city  as  a  whole,  I  can  speak  from  my  experience. 
For  instance,  in  the  gas  investigation — that  is,  I  believe  it  we  had 
the  proper  power  placed  somewhere  to  regulate  and  control  and  see 
that  proper  service  is  given,  that  a  monopoly  is  best  for  the  city. 
But  without  that  proper  control  to  regulate,  to  control  these  com- 
panies, then  it  is  bad. 

Mr.  CoHN.  Is  it  not  a  fact  that  the  company  which  I  represent 
applied  to  the  city  of  Buffalo  to  distribute  p^wer  in  the  city,  and 
its  application  was  refused? 

Mr.  Hammond.  That  is  so.    That  was  some  years  ago. 
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Mr.  C!oHK.  Is  it  not  a  fact  also  that  the  Ontario  Power  Co.  have 
tried  to  come  into  the  city  of  Buffalo  to  distribute  power,  but  that 
the  franchise  which  was  offered  was  of  such  a  character 

Mr.  Hammond.  I  do  not  know. 

Mr.  DiFENDSRFER*  Why  do  you  not  ask  him  under  what  con- 
ditions? 

Mr.  CoHN.  There  were  no  conditions 

Mr.  DiFENDEBFER.  Why  was  the  rate  refused? 

Mr.  Hammond.  They  did  not  want  competition. 

Mr.  DiFENDERFEB.  Who  coutroUed  the  refusal? 

Mr.  Hammond.  The  pul)lic  authorities  of  the  city  of  Buffalo. 

Mr.  liECkASE.  Have  you  the  right  under  your  charter  to  manufac- 
ture your  own  electricity  ? 

Mr.  Hammond.  I  think  we  would  have  to  have  an  amendment  to 
the  charter,  to  have  an  amendment  by  the  legislature. 

Mr.  Lboabe.  Are  you  sure  about  that? 

Mr.  Hammond.  That  is  my  impression ;  that  we  would  have  to  do 
that  to  have  that  right. 

Mr.  DiFENDERFER.  lu  granting  this  original  right,  did  you  give 
this  power  company  absolute  ri^t  to  use  tne  streets  without  compe- 
tition? 

Mr.  Hammond.  Oh,  no;  not  without  competition  at  all;  absolutely 
not. 

Mr.  Browne.  Coming  back  to  the  question  suggested  by  Conjgress- 
man  Levy,  I  understand  that  when  you  speak  of  what  the  city  of 
Buffalo  wants,  you  speak  only  of  quantity? 

Mr.  Hammond.  Of  what? 

Mr.  Browne.  Of  quantity.  What  the  citv  of  Buffalo  wants  is  that 
the  full  amount  of  20,000  feet  allowed  by  tne  treaty  shall  be  allowed 
to  be  diverted,  so  that  it  can  get  the  benefit  of  the"  4,400  feet?  The 
city  of  Buffalo  wants  more  power? 

Mr.  Hammond.  Yes,  sir. 

Mr.  Browne.  Is  it  not  true  that  they  also  want  more  power  by  im- 
portation— that  they  want  more  power^  by  importation — that  they 
want  more  power,  wherever  it  comes  from? 

Mr.  Hammond.  And  we  need  it. 

Mr.  Browne.  And  there  is  a  demand  for  it? 

Mr.  Hammond.  Absolutely.  And  it  should  be  properly  regulated 
and  controlled.    That  is  why  I  come  back  to  the  Federal  proposition. 

The  Chairman.  Is  that  all  you  desire  to  say? 

Mr.  Flood.  You  said  in  your  opening  remark  you  were  going  to 
say  something  about  a  division  of  territory  between  these  companies. 

Mr.  Hammond.  I  simply  said  to  you  that  from  the  facts  I  have  been 
able  to  ascertain,  what  I  expect  to  prove  in  the  investigation  is  that 
there  is  that  arrangement. 

Mr.  Flood.  You  did  not  expect  to  prove  it  here  ? 

Mr.  Hammond.  I  am  sati^d  there  is  a  division  of  territory  be- 
tween these  companies. 

Mr.  Flood.  Could  you  state  what  territory  the  respective  com- 
panies have  ? 

Mr.  Hammond.  I  can  not  state  that  at  the  present  time,  and  I 
would  not  want  to  state  it,  if  I  might  be  permitted  not  to. 

The  Chairman.  Is  there  any  other  person  here  who  desires  to  be 
heard,  from  the  State  of  New  i  ork  ? 
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We  will  now  hear  from  Mr.  Edward  Hag^man  Hall,  representing 
the  American  Scenic  and  Historical  Asociation. 


STATEHEITT  OF  MB.  EDWARD  HAOOEMAN  SALL,  OF  THE 
AMEBIOAH  SCENIC  AND  HI8T0BICAL  ASSOCIATIOIT.  OF  BEW 
TOBE,  N.  T. 

• 

Mr.  Hall.  Mr.  Chairman,  I  represent  the  American  Scenic  and 
Historical  Association. 

I  came  down  here  by  vote  of  the  trustees  of  our  society  at  their 
regular  monthly  meeting  last  evening,  upon  only  two  hours'  notice. 

Our  interest  is  in  the  preservation  of  the  scenery  of  Niagara  Falls. 
Two  of  our  trustees  best  qualified  to  speak  on  that  subject  were  pre- 
vented from  coming,  one  oy  illness,  and  another  by  an  engagement 
in  the  courts. 

It  seems  to  me  proper  that  one  should  speak  with  specific  facts 
with  regard  to  these  matters.  I  do  not  feel  qualified  upon  this  short 
notice,  so  to  speak,  and  I  do  not  think  it  is  just,  either  to  our  society 
or  to  you  or  to  myself,  to  attempt  to  present  such  an  argument  on 
such  short  notice,  without  preparation. 

I  feel,  however,  that  the  principal  legal  question  which  has  come 
up  here  is  one  which  is  worthy  of  your  consideration,  and  I  miffht 
say  we  called  it  to  the  attention  of  the  senior  Senator  from  New 
York  something  over  a  year  ago,  and  called  his  attention  to  the 
fact  that  the  question  which  the  Attorney  General  has  brought  up 
here  to-day  is  liable  to  come  up.  I  want  to  say  for  our  society  that, 
in  case  Congress  should  turn  that  power  over  to  the  State,  we  have 
as  much  confidence  that  our  State  authorities  will  be  amenable  to  the 
sentiment  in  regard  to  the  preservation  of  the  Falls  as  you  gentle- 
men here. 

Mr.  Garner.  Who  was  the  senior  Senator  from  New  York,  whose 
attention  you  called  to  it  ? 

Mr.  Hall.  Senator  Root. 

Mr.  Garnbr.  You  do  not  know  whether  he  was  interested  in  any 
of  these  companies,  do  you! 

Mr.  Hall.  I  do  not. 

Mr.  DiFENDERFBR.  Would  your  association  be  satisfied  to  turn  this 
matter  over  to  the  conservation  commission  of  the  State? 

Mr.  Hall.  I  think  so,  sir.  They  have  not  passed  upon  that  ques- 
tion because  I  do  not  think  they  knew  about  it 

Mr.  DiFBNDBRFBR.  You  would  be  willing  to  have  tliem  take  juris- 
diction in  this  matter! 

Mr.  Hall.  If  they  could. 

The  Chairman.  The  committee  will  now  hear  from  Mr.  J.  Horace 
McFarland,  president  of  the  American  Civic  Association. 

STATEMENT  OF  HR.  7.  HOBACE  MoFABLANB,  PBESIDEHT,  AMEBI- 

CAH  CIVIC  ASSOCIATION. 

Mr.  McFarland.  Mr.  Chairman,  the  legislation  before  you  relates 
to  the  enforcement  of  Article  V  of  the  treaty  between  the  United 
States  and  Great  Britain,  proclaimed  May  13,  1910,  the  section 
cited  bein^  that  which  limits  the  diversion  of  the  water  of  the 
Niagara  River  above  the  Falls  of  Niagara  for  power  purposes. 
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In  order  that  the  true  intent  of  the  article  of  the  treaty  mentioned 
may  be  discovered,  it  is  proper  to  consider  the  circumstances  preced- 
ing its  discussion,  signature,  and  ratification. 

On  October  6, 1905,  the  American  Civic  Association  then  in  session 
in  Clevdand,  telegraphed  to  the  President  of  the  United  States  and 
to  the  Governor  General  of  Canada  a  statement  strongly  urging 
international  action  for  the  preservation  of  Niagara  Falls,  and  thus 
raising  for  the  the  first  time,  upon  the  basis  of  the  ordinance  of  1787 
erecting  the  Northwestern  Territorv,  the  Question  of  international 
ownership  of  the  great  cataract.  This  resolution  was  by  the  Presi- 
dent of  the  United  States  referred  to  Attorney  General  William  H. 
Moody,  who  replied  in  the  following  words : 

As  to  the  ground  for  Federal  Intervention,  bo  far  as  proposed,  I  think  there 
can  be  no  fair  donbt.  The  character  of  Niagara  Falls  as  one  of  the  greatest 
natural  wonders.  Its  situation  in  a  boundary  river  on  the  frontier  of  a  foreign 
country,  Its  undoubted  historical  relation  as  a  natural  possession  and  common 
heritage — all  these  elements  In  the  case  would  fully  justify  you  In  proposlni^ 
through  the  ordinary  diplomatic  channels  the  consideration  of  this  subject  by 
the  two  Governments  Immediately  concerned. 

The  same  point  of  view  in  reference  to  the  paramount  Jurisdiction 
of  the  United  States  and  the  Government  of  Great  Britain  was 
held  by  former  Attorney  General  P.  C.  Knox,  now  Secretary  of 
States,  and  also  stated  by  formery  Attorney  General  John  W. 
Griggs,  in  the  following  words: 

Whatever  jurisdiction  the  State  of  New  York  has  over  the  waters  of  the 
river  and  their  use  is  subject  and  subordinate  to  the  power  of  the  National 
Government  In  two  respects :  First,  with  respect  to  navigation,  as  to  which  the 
laws  of  Congress  are  supreme.  Second,  as  to  the  subject  of  boundary  between 
this  Nation  and  Canada,  m  respect  to  which  the  United  States  and  Great 
Britain  have  the  right  by  treaty  stipulation  to  Impose  such  conditions  and 
regulations  upon  the  use  of  the  river  and  Its  waters  as  they  deem  mutually 
proper.  A  treaty  duly  negotiated  between  these  two  powers  and  ratified  by  the 
Senate  of  the  United  States  would  be  the  supreme  law  of  the  land,  and  If  lo 
such  treaty  it  were  provided  that  no  such  use  of  the  waters  as  Is  contemplated 
should  be  hereafter  made,  and  this  regulation  were  enforced  by  act  of  Congress, 
the  treaty  and  the  legislation  would  be  valid,  the  rights  of  the  State  of  New 
York  and  all  private  riparian  owners  to  the  contrary  notwithstanding.  *  •  « 
It  Is  In  my  judgmeat  necessary.  In  order  that  full  and  complete  control  of 
this  subject  may  be  obtained  by  the  two  powers,  that  an  international  agree- 
ment in  the  form  of  a  treaty  should  be  made.  Such  a  treaty  would  Involve  no 
Infraction  of  or  trespass  upon  the  rights  of  the  State  of  New  York,  because  Its 
rights  as  above  stated  are  subordinate  to  the  superior  jurisdiction  of  the 
Nation  with  respect  to  the  stream  as  a  navigable  river  and  as  an  International 
bomidary. 

Deeminff  it  proper  so  to  do,  President  did  institute  diplomatic 
correspondence  with  the  Government  of  Great  Britain  looking  to- 
ward the  negotiation  of  a  treaty  for  the  purpose  of  preserving 
Niagara  Falls.  Meantime  he  thought  it  wise  to  call  the  attention 
of  Congress,  upon  its  assembling  in  December,  1905,  to  the  necessity 
for  intervening  legislation  on  the  part  of  the  United  States,  and  in 
several  interviews  with  ofiicers  of  the  American  Civic  Association  the 
President  made  plain  his  earnest  desire  that  legislation  be  enacted 
looking  toward  a  cessation  of  the  proceeding  spoliation  of  the  Falls. 

The  point  is  here  made  that  all  this  effort  in  respect  to  an  inter- 
national treaty  to  be  negotiated  arose  from  an  insistent  desire  on  the 
part  of  the  President  and  the  people  of  the  United  States  to  preserve 
the  Falls  of  Niagara  in  their  scenic  majesty. 
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The  further  point  is  made  that,  whereas,  in  oonsequenoe  of  a  reso- 
lution of  the  Legislature  of  the  State  of  New  York,  passed  March  17, 
1904,  the  then  Secretary  of  State,  Hon.  John  Hay,  had  beffun  nego- 
tiations with  the  British  ambassador  for  the  preservation  of  Niagara 
Falls,  active  work  in  that  direction  was  not  instituted  until  after,  by 
the  action  first  mentioned,  in  October,  1906,  the  American  Civic 
Associaticm  drew  the  attention  of  the  I^re^dent,  Congress,  and  the 
countty  generally  to  the  dangers  then  and  since  existing  and  to  the 
international  ownership  of  the  Falls. 

Although  the  State  of  New  York  did,  by  its  action  in  1904,  thus 
call  the  attention  of  the  Federal  Government  to  the  necessity  for  the 
preservation  of  Niagara,  that  State  had  exerciaed  no  efficient  contr<d 
over  the  Falls  looking  toward  their  preservation  under  its  then  pre- 
sumed exclusive  State  control.  Thus  that  le^slature  had  granted  to 
the  Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.  and  to  the 
Niagara  Falls  Power  Co.  the  right  to  use  a  total  of  26,700  cubic  feet 
per  second  and  had  likewise  granted  six  named  corporations,  between 
1886  and  1894,  additional  charters  permitting  the  taking  of  water 
from  Niagara  River  for  the  production  of  power,  some  of  them 
practically  without  limit. 

There  had  been  by  the  State  of  New  York  no  attempt  whatever  to 
restrict  the  use  of  the  water  of  the  Niagara  River  for  the  production 
of  power,  as  may  be  judged  by  the  total  amount  involved  in  the  right 
actually  granted  and  alive  to-day,  so  far  as  that  State  is  concerned. 

While  also  the  State  of  New  Ifork  had,  tfirough  its  creation  in 
1885  of  the  State  reservation  at  Niagara,  admirably  restored  the  sur- 
roundings to  the  Falls,  against  the  opposition  of  the  beneficiaries  of 
their  local  desecration  and  the  city  of  Niagara  Falls,  it  had  not  and 
has  not  since  undertoken  any  protection  whatever  of  the  gorge  below 
the  State  reservation,  or  of  such  extension  of  the  State  reservation  as 
would  make  it  compare  in  extent  with  the  Queen  Victoria  Niagara 
F&Us  Park  erected  by  the  Province  of  Ontario  on  the  Canadian  side 
of  the  Falls. 

That  is,  the  State  of  New  York  has  not,  when  it  had  unchecked  con- 
trol of  the  Falls,  in  any  way  attempted  to  restrain  their  diversion  for 
the  purpose  of  power  production,  or  to  take  care  of  the  scenery  inci- 
dent to  this  great  natural  spectacle,  except  in  respect  of  the  admirable 
reservation  above  mentioned. 

The  point  is  therefore  made  and  enforced  that  there  is  no  warrant 
for  the  contention  that  has  been  made  before  this  committee  that  the 
State  of  New  York  has  any  right  whatever  in  connection  with  the 
distribution  or  assignment  of  water  permitted  to  be  diverted  under 
the  treaty  of  Canada. 

Your  committee  has  heard  numerously,  from  various  corporations, 
and  some  individuals,  upon  the  effect  of  diversions  that  have  already 
proceeded,  and  upon  others  it  is  desired  to  authorise,  directly  ot 
indirectly.  Attention  is  called  strongly  to  the  fact  that  every  one 
of  these  ar^ments  relates  to  the  taking  of  more  water  from  the 
Falls  of  Niagara.  Not  one  of  thote  corporations  here  and  now 
represented  is  seeking  to  give  up  any  claim  it  may  have  to  the  Use 
«f  the  water  of  the  Niagara  River.  Any  yielding,  of  whatever 
nature,  to  any  of  the  claims  here  made  means,  then,  a  further  deple- 
tion 01  the  cataract. 

All  statements  made  should  be  considered  in  this  light  only,  except 
as  made  by  those  few  who  are  here  to  represent  the  great  American 


PBESEBVATION   OF   NIAGARA  FALLS.  259 

people,  the  rights  of  whom  in  the  ownership  of  this  natural  wonder 
I  am  confident  your  committee  will  safeguard. 

Now,  it  is  apparent  that,  first,  the  State  of  New  York  has  shown 
almost  no  concern  as  to  the  integrity  of  the  Falls  of  Niagara,  and, 
second,  that  the  institution  of  the  diplomatic  negotiations,  which 
resulted  in  the  treaty  proclaimed  May  13, 1910,  was,  so  far  as  the  pur- 
pose of  this  jjresent  discussion  is  concerned,  entirely  with  a  view  to 
the  preservation  and  not  the  extended  use  of  the  Falls  of  Niagara. 
According  to  a  letter  written  me  by  Hon.  Elihu  Root,  when  he  was 
Secretary  of  State,  under  date  of  October  20,  1906,  "the  negotia- 
tions between  the  United  States  and  Great  Britain  for  the  preserva- 
tion of  Niagara  Falls  were  begun  between  Mr.  Hay  and  the  British 
Ambassador.''  In  a  further  letter,  written  to  me  by  the  same 
gentleman,  October  24,  1906,  Mr.  Root  says: 

There  Is  serious  <!langer  that  we  can  make  no  treaty  for  the  preservation  of 
Niagara  FaUs. 

There  was  no  other  thought  than  this  in  the  minds  of  those  who 
have  furthered  the  institution  of  diplomatic  negotiations,  and  the 
act,  approved  June  29,  1906,  in  section  4,  specifically  requests  the 
Presid^t  of  the  United  States  ''  to  open  negotiations  with  the  6ov- 
emm«it  of  Great  Britain  for  the  purpose  of  effectually  providing  by 
suitable  treaty  with  said  Government  for  such  regulations  and  control 
of  the  water  of  Niagara  Biver  and  its  tributaries  as  will  preserve  the 
scenic  grandeur  of  Niagara  Falls  and  of  the  rapids  of  said  river." 

No  nirther  argument  is  needed,  I  infer,  to  prove  that  die  only 
purpose  of  the  United  States  in  seeking  the  treaty  proclaimed  May 
13,  1910,  in  so  far  as  Article  V  is  concerned,  was  to  preserve  Niagara 
Falls.  That  there  is  no  such  statement  in  Article  V  of  the  treaty 
does  not  change  the  intent  of  the  people  of  the  whole  country  whose 
insistence  brought  about  the  action  wnich  resulted  in  the  negotiation 
of  the  treaty. 

When  the  details  of  the  treaty  were  first  made  known,  and  pre- 
vious to  its  ratification,  the  American  Civic  Association  was  impelled 
to  make  objection,  first,  to  the  absence  of  any  specific  mention  of  the 
real  object  of  that  part  of  the  treaty  outlined  m  Article  V;  second, 
to  the  large  authorized  diversion;  and,  third,  to  the  absence  of  any 
mention  or  supervision  of  the  importation  of  electric  power  from 
Canada.  These  objections  were  made  known  to  Secretary  of  State 
Root^  and  it  is  betraying  no  confidence  to  say  that  he  urgjed  me  with 
all  vigor  and  force  not  to  interpose  objections  to  the  confirmation  of 
the  treaty  by  the  Senate,  which  objection  at  that  time  could  have 
been  made  conclusively  effective,  alle^ng  that  he  had  done  his 
utmost  with  the  Qrovemment  of  Great  Britain,  and  specifically  stat- 
ing that  the  inclusions  of  Article  V  were  permissive  and  not  obliga- 
tory. Secretary  Root  understood  them  ruUy  that  there  would  be 
atrong  opposition  in  the  United  States  to  the  extension  by  more  than 
25  per  cent  of  the  amount  of  diversion  which  had  already  been 
found  to  injure  the  Falls,  and  more  opposition  to  the  unrestricted 
importation  of  power  from  Canada. 

It  was  upon  Secretary  Root's  presentation  of  the  permissive  fea- 
tures of  Article  V  that  I  a^eea  not  to  interpose  any  obstacle  ori 
behalf  of  the  American  Civic  Association  to  tne  ratification  of  the 
treaty  by  the  Senate.  The  language  of  the  treaty  is  plain  when  it 
says: 
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The  United  States  may  authorise  and  permit  the  diversion  within  the  State 
of  New  York  of  the  waters  of  said  river  ♦  ♦  ♦  for  power  purposes,  not 
exceeding  in  the  aggregate  a  daily  diversion  at  the  rate  of  20,000  cubic  feet 
of  water  per  second. 

The  same  permissive  phrasing  is  attached  to  the  Canadian  section. 
It  would  be  stultifying  to  say  that  the  deliberate  conclusion  in 
Article  V  of  the  words  "  may  authorize "  and  "  not  exceeding "  was 
eauivalent  in  its  inclusion  to  the  words  in  the  preceding  paragraph, 
which  said  "  no  diversion  of  the  waters  of  the  rf iagara  Kiver  above 
the  FallsL  from  the  natural  course  and  stream  thereof  shall  be  per- 
mitted." 

It  is  proper,  though  incidental,  to  hear  remarks  that  the  third 

Paragraph  of  Article  V  authorizes  the  United  States  to  permit  the 
iversion  of  a  certain  amount  of  water,  and  not  the  State  of  New 
York,  whereas  the  fourth  paragraph  authorizes  a  certain  diversion 
"  by  the  Dominion  of  Canada  or  the  Province  of  Ontario." 

The  treaty  thus  plainly  settles  the  question  of  jurisdiction  as 
between  the  Province  of  Ontario  on  the  one  side  and  the  Federal 
Government  only  on  the  other  side. 

As  bearing  upon  the  view  had  of  this  matter  by  the  British  am- 
bassador himself^  Hon.  James  Bryce,  I  may  say  that  at  an  extended 
interview  had  with  him  in  the  sparing  of  1906  he  most  emphatically 
joined  in  the  desire  of  the  American  Civic  Association  for  the  full 
preservation  of  the  Falls  of  Niagara.  At  his  request  I  sent  him  to 
Ottawa  full  details  as  to  permits,  diversions,  power  works,  and  the 
like,  not  previously  in  his  possession.  It  was  characteristic  of  Mr. 
Bryce's  public  spirit  to  have  him  say  to  me : 

If  I  were  not  British  ambassador  and  could  malte  speeches  about  this  matter 
for  two  weelcs  in  Canada,  I  know  the  Falls  could  be  preserved. 

The  points  are  here  made  that,  first.  Article  V  of  the  treaty  under 
discussion  was,  so  far  as  the  United  States  of  America  is  concerned, 
formed  solely  and  only  for  the  preservation  of  Niagara  Falls,  and  not 
for  the  extension  of  the  use  of  Niagara  Falls  in  the  production  or 
importation  of  additional  power ;  second,  that  the  preservative  idea 
was  fully  in  the  minds  of  all  those  concerned  on  the  part  of  the 
United  States,  and  at  least  of  the  British  ambassador  himself  on  the 
part  of  Great  Britain,  at  the  time  of  the  negotiation,  the  signature, 
and  the  ratification  of  the  treaty.  There  would  have  been  no  such 
article  in  the  treaty  had  not  the  American  Civic  Association  and 
other  organizations  of  like  aims  voiced  the  will  of  the  people  for 
the  preservation  of  Niagara  Falls. 

I  need  not  present  to  ^our  committee  details  with  which  you  are 
already  completely  familiar  in  the  extended  and  adniirable  dis- 
cussion as  to  the  preservation  of  Niagara  Falls  contained  in  Senate 
Document  105,  as  transmitted  in  a  message  from  the  President  of  the 
United  States,  under  date  of  August  21,  1911.  The  facts  there  pre- 
sented, after  three  years  of  encineering  work  of  a  novel,  delicate, 
and  intricate  character,  speak  K>r  themselves,    (jen.  Marshall  says: 

The  existing  diversions  have  already  seriously  interfered  with  and  injured 
the  scenic  grandeur  of  Niagara  Falls,  at  the  Horseshoe,  which  injury  and  inter- 
ference will  be  emphasized  by  the  effects  of  lower  stages  fewer  to  recur  on  Lake 
Krie  nnd  the  upper  lakes,  due  to  natural  causes. 

Referring  to  the  established  reduction  in  the  depths  of  Lake  Erie, 
•e  to  the  present  authorized  diversion  for  power  for  production 
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at  Niagara  Falls,  and  contemptuously  disregarding  various  pleas  made 
to  you  by  those  who  are  interested  in  taking  more  water  from  Ni- 
agara, the  statement  is  made  by  the  Chief  of  Engineers  that  "  the 
aggregate  loss  per  season  for  the  entire  fleet  using  hake  Erie  ports  as 
terminals  becomes  a  very  large  amount,"  which  is  an  additional  reason 
for  restraining  any  further  diversion.  There  can  be  no  doubt  as  to 
the  will  of  the  people  of  the  United  States,  which  Congress  is  bound 
to  respect,  and  which  has  been  emphatically  manifested  as  desiring 
the  emcient  preservation  of  Niagara  Falls  further  unharmed.  In 
fact,  I  believe  that  if  a  referendum  was  now  made  to  the  voters  of 
the  United  States  there  would  be  an  overwhelming  majority  for  the 
complete  restoration  of  Niagara  Falls  to  their  pristine  majesty,  re- 
garoless  of  the  private  interests  thus  dispossessed. 

The  people  are  cognizant  of  the  fact  that  in  the  Falls  of  Niagara — 
a  world  spectacle  of  increasing  value — ^they  have  not  only  a  vast 
and  beneficient  financial  resource  in  its  attraction  of  a  million  visitors 
a  year,  with  an  admitted  travel  expenditure  of  $25,000,000  annually, 
which  at  5  per  cent  would  give  Niagara  Falls  a  capitalized  value  of 
$500,000,000,  but  they  have  also  the  knowledge  that  if  the  Falls  are 
preserved  and  developed  into  electricity  for  distribution  entirely 
to  private  advantage,  there  may  continue  a  wide  combination  of 
utilization  and  conservation  which,  should  the  last  final  needs  of  the 
Nation  require,  might  in  the  then-improved  methods  of  producing 
and  distriouting  electricity,  inure  to  the  enormous  advantage  of 
many  millions  of  people. 

I  desire  to  emphasize  strongly  the  fact  that,  as  based  upon  the 
findings  of  the  Chief  of  Engineers,  already  referred  to,  any  diversion 
of  water  for  power  purposes  from  the  upper  pool,  whether  that  diver- 
sion be  made  in  the  United  States  or  m  the  Province  of  Ontario, 
equally  interferes  with  the  scenic  integrity  of  Niagara  Falls.  Thus 
the  diversions  of  the  Ontario  Power  Co.,  the  Niagara  Falls  Hydraulic 
Power  &  Manufacturing  Co.,  the  Niagara  Falls  Power  Co.,  all  draw 
equally  and  indiscriminately  from  this  upper  pool,  and  equally  and 
indiscriminately  destroy  the  scenic  integrity  of  the  cataract. 

It  is  true  the  Unitea  States  can  not  control  such  diversion  as  is 
made  within  the  Province  of  Ontario,  in  so  far  as  the  resulting 
power  is  used  within  the  Province.  It  is  equally  true  that  the  use 
of  electric  power  in  the  United  States,  whether  it  is  developed  on 
the  Canadian  side  or  on  the  American  side,  equally  and  efficiently 
interferes  with  the  integrity  of  the  Falls.  It  would  be  unworthy  of 
a  great  nation,  and  an  evasion  which  the  people  of  the  United  States 
would  properly  resent,  if  the  view  shoula  be  taken  that,  while  there 
was  maintained  sharp  restrictions  on  the  diversion  of  water  in  the 
United  States  for  the  production  of  power  in  order  to  preserve  the 
scenic  integrity  of  the  Falls,  there  need  be  no  restriction  of  the 
importation  oi  that  power  produced  across  the  international  border 
from  water  drawn  from  and  equally  depleting  exactly  the  same 

pool. 

This  point  of  view  is  the  more  efficiently  presented  in  the  admir- 
able document  already  mentioned,  in  connection  with  its  insistence 
upon  the  damage  that  has  already  occurred  in  the  Horseshoe  Falls, 
whidx  I  need  not  point  out  to  your  committee,  is  as  much  an  Ameri- 
can fall  as  it  is  a  Canadian  fall. 
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In  the  document  above  referred  to,  a  novel  and  most  important 
view  of  the  situation  is  presented  on  page  56  in  respect  to  tne  way 
in  which  diversion  not  omy  tends  to  bring  about  an  "  unwatered  crest 
line  or  bare  spots  in  the  rapids,"  but  actually  decreases  the  height  of 
the  fall  by  abstracting  water  trom  the  crest  line  and  restoring  it  in 
the  gprge  below. 

It  id  also  notably  in  point  to  call  your  attention  to  the  statement  on 
page  20  of  the  report  aoove  mentioned  that  the  mean  or  average  flow 
of  the  Niagara  Biver  is  210,000  cubic  feet  per  second.  This  is  12,400 
<;ubic  feet  per  second  less  than  the  average  flow  as  reported  in  para- 
gniph  3  of  the  report  of  the  American  members  of  the  International 
Waterways  Commission  to  the  Secretary  of  War  under  date  of 
March  6,  1906.  Inasmuch  as  all  previous  computations  of  the  diver- 
sions authorized  at  Niagara  Falls  have  been  based  upon  the  older 
estimate  it  will  be  seen  that  the  later  and  more  accurate  findings  of 
the  Government  engineers,  showing  an  average^  flow  of  5^  per  cent 
less  in  volume,  makes  the  problem  of  the  diversion  more  serious  and 
menacing.  To  take  such  action,  under  these  circumstances,  as  would 
either  directly  or  indirectly  commit  the  United  States  to  the  diversion 
of  the  full  permissive  amount  mentioned  in  the  treaty  would  be  to 
propose  the  depletion  of  the  Falls  of  Niagara  by  exceeding  26  per 
cent.  Not  even  the  most  astute  of  the  engineers  who  are  here  askiuj?, 
by  direction  and  indirection,  for  more  water  for  private  benefit 
wouldj  I  insist,  venture  to  go  on  record  as  believing  that  this  total 
diversion  would  be  unimportant  or  less  than  destructive. 

It  is  here  in  point  to  say  again  that  you  have  heard,  and  are  hear- 
ing, and  will  hear  from  many  who  have  plans  at  and  about  Niagara 
Falls,  all  looking  toward  the  getting  of  a  little  more  water.  Not  one 
of  these  plans  in  itself  would  work  irreparable  injury,  but  it  is  the 
aggregate  of  them  that,  although  they  have  not  exceeded  much  be- 
yond 50  per  cent  of  the  contemplated  treaty  diversion,  have  already, 
iiccording  to  Gen.  Marshall,  "  seriouslv  interfered  with  and  injured 
the  scenic  grandeur  of  Niagara  Falls.'^ 

Presentation  has  been  made  in  detail  by  the  engineer  of  the  Lake 
Survey  as  to  the  utilization  of  the  water  granted  under  the  provisions 
of  the  so-called  Burton  bill,  approved  June  29, 1906,  and  its  extension. 

I  desire  to  emphasize  these  presentations,  calling  your  attention  to 
the  fact  that  one  of  the  companies  most  insistent  on  access  to  an 
additional  amount  of  water  on  the  American  side — the  Niagara  Falls 
Power  Co. — is  now,  according  to  Gen.  Marshall's  report,  realizing 
"  only  about  two-thirds  of  the  available  head."  The  fact  that  this 
company  was  a  pioneer  does  not,  I  respectfully  insist,  in  any  sense 
make  it  proper  tliat  additional  water  be  furnished  from  the  glory  of 
Niagara  to  make  up  for  its  lade  of  modem  efficiency  in  using  the 
water  already  given  to  it.  I  am  not  aware,  as  a  master  printer,  for 
instance,  I  can  claim  any  consideration  from  my  customers  or  from 
the  States  when  I  am  obliged  to  dispose  at  a  great  loss  of  my  ma- 
chinery, which  was  up  to  date  when  installed,  but  which  has  been 
superseded  by  more  advanced  and  efficient  items. 

The  same  criticism  applies  quite  properly  to  the  admission  from 
Canada  within  the  limitations  of  the  Burton  bill,  of  the  pow^r  pro- 
duced by  the  Canadian-Niacara  Power  Co.  at  a  utilization  of  but 
130  feet  one  of  a  fall  of  172  iwt,  and  I  respectfullv  urge  that  in  line 
with  Gen.  Marsliall's  report,  this  company  "shoula  be  called  upon  to 
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increase  eccmomy  of  conversion  to  the  utmost  limit  permitted  by  the 
present  condition  of  knowledge." 

The  water  of  Niagara  is  precious  water;  it  belongs  to  all  the  world. 
It  is  of  vast  value  to  all  the  world  as  it  plunges  over  the  great  preci- 
pice. And  any  diversions  from  and  depletions  of  its  glory  should  be 
attended  by  the  utmost  possible  economy  and  value,  and  I  respectfully 
urge  this  as  one  reason  for  declining  to  permit  any  additional  diver- 
sions from  Niagara  on  the  American  side,  or  admission  of  power 
from  Canada,  beyond  the  restrictions  included  in  the  Burton  law 
above  mentioned. 

^  The  recommendations  in  the  report  of  the  Chief  of  Engineers,  pre- 
viously referred  to,  contain  certain  novel  propositions,  locking,  in  one 
instance,  as  given  on  pa^e  15,  to  the  building  of  a  ^'submerged  dam 
placed  in  the  bed  of  the  river  immediately  above  the  Horseshoe  Falls,'^ 
ajid  in  the  other  instance,  as  mentioned  on  page  75,  to  ''  the  construc- 
tion of  regulating  works  in  the  Niagara  River  to  avoid  the  wasteful 
outflow  of  the  water  of  Lake  Erie." 

If,  upon  further  and  detailed  engineering  study,  these  recommen- 
dations should  prove  practicable,  and  if  the  submerged  dam  in  the 
first  instance  could  be  completed  and  in  effect  observed  before  any 
further  diversion  was  authorized,  it  might  be  worth  while  then,  ana 
in  the  event  of  no  further  damage  appearing,  for  the  Federal  Govern- 
ment to  consider  an  extension  to  the  limits  of  the  treaty  permission* 
^  The  American  Civic  Association  has  from  the  outset  had  no  dispo- 
sition to  interfere  with  the  sincere  investments  of  those  who  were 
developing  power  at  the  time  the  wishes  of  the  people  of  the  United 
States  became  apparent,  but  it  believes  that  no  lease  extension  beyond 
the  works  th^i  m  actual  or  potential  going  form  should  be  per- 
mitted, unless  such  extensions  should  be  conclusively  shown  to  pre- 
vent no  further  possibility  of  damage  to  the  attractive  and  profitable 
spectacle  of  Niagara  Falls  as  the  greatest  cataract  of  the  western 
world. 

In  conclusion  I  wish  to  urge  upon  your  committee,  as  in  line  with 
the  most  liberal  thought  of  the  American  people,  with  whom  we  have 
had  contact  in  letters,  newspaper  articles,  and  public  meetings,  aggre- 
gating the  sentiment  of  millions,  the  qualification  of  existing  pro- 
posed legislation  before  you,  or  the  formulation  of  new  bills,  to  bring 
about  enectually  and  during  the  life  of  the  treaty  under  discussion 
the  recommendations  founa  on  page  15  of  the  document  entitled 
"  Preservation  of  Niagara  Falls,"  already  quoted  from,  namely,  that 
the  "minimum  limit"  of  diversion  authorized  on  the  American 
side — ^namely,  15,100  cubic  feet  per  second — be  recommended;  and 
that  no  greater  amount  of  energy  is  permitted  to  be  imported  into  the 
United  States  from  Canada  than  160,000  horsepower. 

Maintaining  the  status  quo  as  thus  outlined  will  be  acting  on  be- 
half of  the  American  people.  Extending  the  use  of  the  water,  either 
by  granting  permits  lor  the  diversion  of  a  single  additional  foot,  or 
by  the  admission  of  an  additional  horsepower  from  Canada  will  he 
for  the  interests  of  and  in  accordance  with  the  demands  of  only  the 
relatively  few  persons  involved  in  the  corporations  selfishly  develop- 
ing power  from  the  waters  of  the  Niagara  River. 

The  Chairman.  If  you  have  anything  further  to  submit,  Mr.  Mc- 
Farland,  as  a  part  of  your  remarks,  it  "vill  ^ye  incorporated  in  the^ 
record. 
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The  Chair  wants  to  say  that  the  committee  will  take  a  recess  in 
regard  to  the  hearings  concerning  the  Niaeara  Falls  power  bill  until 
next  Friday  morning  at  10  o'clock.  We  desire  to  close  the  hearings 
in  this  subject  next  Friday,  if  possible. 

Thereupon,  at  12.25  o'clock  p.  m.,  the  committee  adjourned  until 
Friday,  tlanuary  26,  1912,  at  10  o'clock  a.  m. 


Committee  on  Foreign  Affairs, 

House  of  Befhesentatives, 
January  £6^  191^ — 10  o*clock  a,  m. 

The  committee  this  day  met,  Hon.  William  Sulzer  (chairman) 
presiding. 

The  Chairman.  Dr.  McLaughlin,  representing  the  Public  Health 
and  Marine-Hospital  Service,  will  be  heard  this  morning. 

STATEXENT  OF  BB.  ALLEH  D.  MoLATTOHIIH. 

Dr.  McLaughlin,  will  you  give  your  name  in  full  and  your  re- 
lations to  the  Goyernment? 

Mr.  McLaughlin.  Dr.  Allen  D.  McLaughlin,  first  assistant  sur- 
geon, United  States  Public  Health  and  Marine-Hospital  Service. 

The  official  interest  of  the  Public  Health  and  Marine-Hospital 
Service  on  this  problem  is  of  course  limited  to  the  sanitary  assets 
solely,  and  it  may  be  narrowed  even  further  to  the  undue  prevalence 
of  typhoid  fever  in  the  cities  on  the  Niagara  frontier. 

In  Bulletin  No.  77  of  the  Hygienic  laboratory  is  published  the 
results  of  a  preliminary  sanitary  survey  of  the  territory,  touching 
upon  sewase  pollution  of  the  interstate  and  international  water,  with 
special  reiSrence  to  its  bearing  on  the  spread  of  typhoid  fever.  Of 
course  you  readily  understand  that^  in  the  undue  prevalence  of 
typhoid  fever  in  the  cities  of  great  industrial  and  commercial  im- 
portance— cities  which  by  reason  of  the  surroimding  country  draw 
a  large  number  of  visitors  from  every  State  in  the  Union — the  ques- 
tion of  water  supply  involves  the  cities  as  an  interstate  matter;  it  is 
a  great  interstate  matter  because  the  traveler  is  not  protected  as  well 
as  the  resident  He  is  at  the  mercy  of  the  hotels  and  has  to  take 
what  they  give  him,  while  the  resident  is  warned  that  the  water  is 
dangerous. 

For  this  reason  the  Federal  Government  made  this  survey. 

The  following  extracts  from  the  bulletin  will  show  practically  the 
view  which  I  held  before  and  which  I  have  no  reason  to  change. 

In  regard  to  sewage  disposal,  Buffalo  has  done  nothing  beyond  conveying 
its  sewage  to  the  Buffalo  and  the  Niagara  Rivers.  It  amounts  to  about 
116.000,000  gallons  daily.  Proper  sewage  disposal  requires  two  things — It  must 
not  create  a  nuisance  and  it  must  not  be  a  menace  to  health. 

It  is  conceded  that  a  stream  flow  of  81  to  7  cubic  feet  per  second  for  each 
1,000  population  will  care  for  sewage  so  that  no  nuisance  is  created.  Accord- 
ing to  this  calculation  Buffalo  would  require  for  disposal  of  its  sewage  from 
the  standpoint  of  nuisance,  a  stream  flow  of  about  1,600  to  8,000  cubic  fteet 
per  second.  The  Niagara  River  has  a  flow  of  about  220,000  cubic  feet  per 
second. 

From  the  standpoint  of  menace  to  health,  Buffalo's  sewage  disposal  Is  an- 
other question.  While  the  dilution  is  great,  It  Is  not  as  great  as  it  appears 
at  first  glance,  because  of  the  fact  that  the  polluted  current  hugs  the  shore 
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and  the  complete  dilution  with  the  entire  mass  of  water  does  not  take  place. 
Owing  to  the  Telocity  of  the  stream,  sedimentation  is  scarcely  possible,  and 
this  velocity  is  another  dangerous  fkctor  in  carrying  contamination  quickly 
from  Buffalo  to  the  water  fronts  of  other  cities  lower  down  the  river. 

The  sewage  of  Buffalo  is  unquestionably  a  great  menace  to  the  inhabitants 
of  the  Tonawandas,  Niagara  Falls,  and  Lockport,  Just  as  the  sewage  of  the 
Tonawandas  is  a  menace  in  lesser  degree  to  the  people  of  Niagara  Falls,  so  long 
as  these  communities  drink  unflltered  or  untreated  water  from  the  Niagara 
Biver.  The  position  of  the  intake  well  out  in  the  channel  may  protect  from 
the  sliore  pollution  during  good  weather  conditions,  but  its  safety  because  of 
this  Is  not  assured.  One  thing  is  certain — ^the  Niagara  River  can  not  be  used 
as  a  sewer  and  at  the  same  time  be  expected  to  furnish  safe  drinking  water  at 
all  times  without  filtration  or  treatment  of  the  water. 

Even  if  the  entire  sewage  of  Buffalo  was  diverted  from  the  Niagara  River, 
there  is  a  question  whether  this  stream  could  furnish  a  raw  unfiltered  or 
untreated  water  safe  to  drink  365  days  in  the  year.  One  tributary  stream 
alone,  the  Buffalo  River,  empties  into  the  Niagara  in  time  of  flood  as  much  as 
20,000  cubic  feet  per  second,  the  drainage  firom  a  very  large  and  populous  area. 

The  question  of  practicability  of  stopping  the  pollution  of  the  Niagara  River 
and  of  making  the  water  safe  for  drinking  purposes  in  its  raw  state  requires 
very  serious  and  close  study.  Certainly  there  are  obstacles  in  the  way  which 
are  very  great  from  an  engineering  and  economic  standpoint.  In  view  of  these 
facts,  it  is  the  plain  duty  of  municipalities  now  drinking  Niagara  River  water 
without  adequate  filtration  to  take  steps  toward  making  such  water  safe  while 
awaiting  the  solution  of  the  larger  problem  of  sewage  pollution  of  the  stream. 

These  municipalities  have  all  tolled  in  their  duty  to  provide  drinking  water 
for  their  citizens.  The  Tonawandas  have  a  sense  of  false  security  by  reason 
of  the  position  of  the  intakes.  The  municipal  officials  of  Niagara  Falls  could 
have  had  no  such  delusion.  They  were  informed  by  their  own  health  ofllcers 
and  must  have  known  for  years  that  they  were  drinking  dilute  sewage  and  that 
the  typhoid  rate  was  continuously  higher  than  any  other  American  city,  yet  it 
was  not  until  1008  that  steps  were  taken  to  filter  the  water,  and  the  plant  is  not 
yet  in  operation.  Niagara  Falls's  dereliction  of  duty  was  more  culpable  for 
another  reason;  during  summer  and  autumn  months  thousands  of  persons 
visited  the  city  from  every  State  in  the  Union  and  from  foreign  countries  as 
well. 

In  a  word,  purification  becomes  necessary  for  two  reasons,  viz : 

1.  To  obviate  nuisance. 

2.  To  protect  the  public  health. 

The  first,  that  of  nuisance,  is  eliminated  at  once  by  the  enormous 
stream  flow,  and  will  be  touched  upon- later. 

The  second,  menace  to  health,  is  present  in  spite  of  the  enormous 
volume  of  water  available  for  dilution,  because  these  municipalities 
persist  in  usinff  unfiltered  and  not-treated  water  for  public  water  sup- 
plies. The  puwic  health  can  be  adequately  protected  at  once  against 
the  present  pollution  of  the  Niagara  River  by  the  installation  of 
proper  plants  for  treating  or  severing  the  water  supplies  of  the  vari- 
ous municipalities  using  the  Niagara  River  as  a  source  of  public 
water  supply. 

The  absolute  prevention  of  pollution  of  a  larse  stream  draining  a 
large  and  populous  watershed  is  an  impossib^  idea.  Prevention 
of  pollution  to  the  point  where  the  stream  is  safe  for  drinking  a 

Eart  of  the  time  and  restricting  the  pollution  in  amounts  are  feasible, 
ut  prevention  of  pollution  to  the  point  where  such  a  river  as  the 
Niagara  is  safe  for  drinking  every  day  in  the  year  without  filtration 
or  treatment  is  an  impossioility. 

The  crying  necessitv  of  all  these  cities  from  a  sanitary  standpoint, 
and  especially  from  the  standpoint  of  typhoid-fever  reduction,  is  fil- 
tered or  treated  water  supplies  properly  supervised  to  insure  safe 
drinking  water  365  days  in  the  year. 
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Sewaffe  purificatian  mav  be  necessary  and  often  is  necessary  in 
spite  of  the  presence  of  filtered  or  treated  public  water  supplies  in 
order  to  furnish  a  good  raw  water  for  the  mter  planta  The  sewage 
pollution  of  the  Niagara  River  at  present  probably  does  not  cause 
at  any  of  the  intakes — Buffalo,  Tonawanda,  North  Tonawanda, 
Lockport,  and  Niagara  Falls — a  bad  raw  water.  By  a  bad  raw  water 
I  mean  a  water  not  amenable  to  treatment  without  putting  an  unrea- 
sonable strain,  responsibility,  or  cost  upon  a  properly  constructed 
purification  plan.  Niagara  Falls  pnmarny  had  a  very  oad  raw  water 
taken  from  the  Niagara  Falls  ^ower  (5anal,  but  the  new  intake, 
1,500  feet  from  shore,  should  furnish  a  ^ood  raw  water,  though  not 
a  safe  water  without  purification.  Their  mtakes  were  1,500  feet  from 
the  shore,  and  they  really  thought  their  intakes  were  safe.  The 
Niagara  Falls  municipal  water  officials  took  their  water  from  the 
Niagara  Falls  Power  Canal,  which  was  shore  water,  practically,  and 
which  was  very  polluted. 

Disposal  of  sewage  by  dilution  is  the  cheapest  known  means  of 
sewage  disposal,  and  we  would  be  very  foolish  if  we  failed  to  avail 
ourselves  of  this  means  wherever  possible  without  detriment  to  the 
public  health.  As  a  general  proposition  it  is  cheaper  to  purify  water 
than  sewage. 

An  absolute  prevention  of  pollution  is  impossible.  What  we  need 
is  control  of  pollution  within  permissible  limits.  Disposal  by  dilu- 
tion should  be  permitted  up  to  these  limits.  The  permissible  limit 
of  pollution  should  be  determined  by  water  examination ;  and  offi- 
cial standards  for  raw  water,  which  will  fix  the  boundaries  of  per- 
missible pollution,  are  a  necessity. 

When  the  sewage  contribution  to  the  Niagara  reached  the  point 
where  a  good  raw  is  not  obtainable,  or  where  the  water  as  furnished 
puts  an  unreasonable  strain  or  excessive  cost  on  the  water  purifica- 
tion plants,  then  purification  of  the  sewage  becomes  necessary  to 
the  point  where  a  good  raw  water  is  assured. 

It  is  largely  an  economic  question,  and  the  balance  between  these 
two  great  agencies — water  purification  and  sewage  purification — 
must  DC  adjusted  with  a  nicety.  No  general  rule  can  be  formulated, 
as  each  city  is  a  distinct  problem.  It  would  be  unjustifiable  to  insist 
upon  an  expensive  ideal  method  where  the  same  results — ^the  proper 
safeguarding  of  the  public  health — may  be  affected  at  a  lower  cost 
by  judiciously  combining  disposal  of  sewage  by  dilution,  or  a  par- 
tial purification  of  sewage  with  water  purification. 

Ouly  by  turning  back  the  8tre;uu8  that  pollute  the  east  end  of  I^ake  Erie 
and  the  Niagara  River  can  conditions  be  remedied. 

Mr.  Sharp.  Will  you  please  repeat  that  last  observation  there? 

Dr.  McLaughlin.  "  Only  by  turning  back  the  streams  that  pollute 
the  eastern  end  of  Lake  Erie  and  the  Niagara  River  can  conditions 
be  remedied."  This  statement  in  Mr.  Bowen's  letter  is  attributed  to 
Mr.  Isham  Randolph.  I  presume  by  conditions  he  means  sanitary 
conditions,  especially  extensive  prevalence  of  typhoid  fever.  If  so, 
I  must  take  issue,  as  it  is  clear  to  the  writer  that  proper  water  puri- 
fication in  these  cities  will  remedy  the  conditions  without  turning  oack 
the  streams.  Such  turning  back  of  the  streams  might  improve  the 
quality  of  the  Niagara  River,  but  not  to  the  point  where  it  would 
be  a  safe  drinking  water  without  purification  every  day  in  the  vear, 
especially  following  heavy  rains  and  floods;  and,  as  indicated  above, 
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a  good  raw  water  amenable  to  treatment  is  secured  at  any  of  the 
intakes  under  discussion. 

Outside  of  the  question  of  safe  water  supplies,  and  to  return  to 
the  question  of  sewagje  disposal  to  obviate  nuisance,  the  projected 
canal  as  a  sewage  carrier,  or  as  a  recipient  of  a  more  or  less  purified 
sewage  effluent,  has  distinct  disadvantages  compared  with  the 
Niagara  River.  The  Niagara  River,  with  a  stream  flow  of  220,000 
cubic  feet  per  second,  could  take  care  of  sewage  in  this  area  from  an 
urban  population  of  more  than  50,000,000  without  nuisance — obvi- 
ously for  a  very  long  time  in  the  future. 

The  proposed  6,000  cubic  feet  per  second  of  canal  flow  would  be 
able  to  care  for  the  sewage  of  these  cities  without  nuisance  for  a 
much  shorter  tima  Theoretically  from  3^  to  7  cubic  feet  per  sec- 
ond of  stream  flow  will  care  for  sewage  of  1,000  persons  without 
nuisance.  This  would  mean  that  the  theoretical  limit  of  disposal  in 
this  way  by  the  canal  would  be  reached  when  the  population  reached 
1,7002000.  Experience  shows  that  the  limit  of  sewage  disposal  by 
dilution  is  reached  more  quickly  for  certain  reasons. 

Mr.  Sharp.  Where  you  differ  with  Mr.  Bowen,  you  mean  in  that 
connection  the  sewage  disposal  proposition  for  each  city  so  as  to  pre- 
vent it  being  thrown  into  the  stream? 

The  Chairman.  He  means  filtered. 

Dr.  McLaughlin.  Yes.  No  rule  can  be  furnished  which  will  cover 
every  city.  At  pr^nt  the  raw  water  at  the  intakes  1,500  feet  from 
shore  is  so  good  that  many  people  contend  that  it  doesn't  even  need 
filtration.  But  it  is  the  plain  duty  to  put  in  purification  plants,  be- 
cause even  after  an  ideal  scheme  of  sewage  disposal  you  couldn't 
make  the  water  safe  without  purification. 

Mr.  Sharp.  What  I  had  in  mind  was  this:  Quite  a  number  of 
towns  and  cities  are  located  on  the  streams,  and  the  question  has 
been  raised  in  a  number  of  those  places  as  to  the  proper  distribution 
of  sewage  in  those  towns,  so  that  it  will  not  escape  into  the  rivers  that 
run  down  into  the  lake  which  contaminate  the  lake  quite  as  much 
at  the  towns  located  right  on  the  lake,  because  the  streams  run  direct 
from  those  towns  into  the  lake.  I  know  on  Lake  Erie  there  are  quite 
a  number  of  those  towns. 

Dr.  McLaughlin.  Yes,  sir.  I  made  the  survey  of  all  of  those  from 
Toledo  to  Buffalo  on  Lake  Erie. 

I  might  say  here  that  we  come  in  on  that.  Apparently,  they  con- 
sider it  our  duty  as  public  health  officers  to  consider  bad  odors  and 
smells  the  same  as  disease,  and  that  is  true  of  all  the  town  and  village 
officers. 

The  Chairman.  Doctor,  what  have  you  to  say  regarding  the  ad- 
visability of  conferring  jurisdiction  on  the  International  Waterways 
and  Boundary  Commission  to  prevent  the  pollution  of  the  streams 
and  lakes  between  Canada  and  the  United  States? 

Dr.  McLaughlin.  I  really  never  thought  of  that,  Mr.  Chairman. 

The  Chairman.  Why  wouldn't  that  commission  be  a  good  body  to 
have  jurisdiction  ? 

Dr.  McLaughlin.  I  think  the  control  of  the  pollution  of  the 
streams,  within  permissible  bounds,  should  be  taken  care  of  by  the 
Public-Health  Service  of  the  United  States. 
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The  Chairman.  Is  the  Public-Health  Service  of  the  United  States 
doing  anj'thing  to  prevent  the  pollution  of  the  waters  between 
Canada  arid  the  United  States? 

Dr.  McLaughlin.  I  dpn't  think  the  Public-Health  Service  has 
such  power,  sir. 

The  Chairman.  Then  between  the  International  Waterways  and 
Boundary  Commission  and  the  Public-Health  Service  of  the  United 
States,  vou  think  the  jurisdiction  should  be  in  the  Public-Health 
Service? 

Dr.  McLaughlin.  I  believe  that  the  officers  of  the  Public-Health 
Service  are  qualified  and  competent  and  it  would  be  in  line  of  their 
work  to  make  the  necessary  examination,  which  is  the  only  way  it  can 
be  controlled  by  a  ^stematic  control  of  the  water. 

The  Chairman.  The  International  Boundary  Commission  can  do 
that. 

Dr.  McLaughlin.  Yes,  sir;  very  nicely. 

The  Chairman.  The  International  Boundary  Commission  would 
have  jurisdiction  on  both  sides — the  Canadian  side  and  also  the 
United  States  side — and  it  could  make  rules  and  regulations  by 
which  the  waters  could  not  be  polluted  along  these  streams  and  lakes 
in  the  United  States  and  Canada. 

Mr.  Sharp.  May  I  ask  you,  Mr.  Chairman,  in  that  connection,  in- 
asmuch as  you  have  given  some  thought,  evidently,  to  this,  what 
would  be  the  outcome  of  launching  that  power  in  that  commission 
with  reference  to  having  any  conflict  with  the  "boards  of  health  in 
the  di£ferent  cities  bordering  on  these  lakes  ? 

The  Chairman.  I  doubt  if  there  would  be  much  conflict,  because 
you  can  give  jurisdiction  to  the  International  Boundary  Commission 
^nd  that  body  would  then  formulate  rules  and  regulations. 

Mr.  Garner.  They  are  limited  in  their  power.  Under  what  pro- 
vision of  the  Constitution  are  you  going  to  turn  over  the  regulation 
of  the  health  of  the  people,  either  by  the  commission  or  by  Dr. 
McLaughlin's  department  or  any  other  department?  How  are  you 
going  to  say — under  what  provision  of  the  Constitution  are  you 
going  to  turn  over  the  regulation  of  the  health  of  the  people  from 
the  State  of  New  York  to  the  Federal  Government? 

The  Chairman.  I  might  answer,  the  general  welfare  clause. 
[Laughter.] 

Dr.  McLaughlin.  Mr.  George  M.  Wisner,  chief  engineer  of  the 
sanitary  district  of  Chicago,  has  found  that,  although  theoretically 
Chicago  should  not  reach  the  limit  of  disposal  by  dilution  without 
nuisance  before  1920,  as  a  matter  of  fact  the  limit  has  already  been 
reached,  and  a  nuisance  actually  exists  at  the  points  on  the  drainage 
canal  system.  Certain  urban  wastes,  such  as  stockyards  refuse,  etc., 
make  the  contribution  for  1,000  persons  from  large  cities  richer  in 
organic  matter  and  putrescible  materials  than  that  from  1,000  per- 
sons in  smaller  communities..  Mr.  Wisner  further  shows  that  the 
oxvgen  of  the  fresh  lake  water,  which  is  the  agent  which  prevents 
nuisance,  is  robbed  from  the  water  by  the  deposits  of  septic  fludge 
accumulating  in  long  reaches  of  quiet  flow,  and  consequently  is  not 
available  for  action  on  the  fresh  sewage.  This  being  a  power  canal, 
with  dams  and  long  reaches,  it  will  afford  excellent  chance  for  sedi- 
mentation and  the  formation  of  the  fludge  deposits  which  greatly  rob 
the  water  of  its  oxygen.    The  gro^h,  commercial  and  industrial, 
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which  will  probably  accompanj^  this  power  development,  will  further 
approximate  the  condition  against  which  Chicago  is  struggling. 

It  is  certain,  if  this  proposed  canal  is  used  for  the  disposal  of 
sewage  by  dilution,  that  nuisance  will  result  before  the  urban  poi)ula- 
tion  reaches  one  and  three-quarters  million.  This  will  necessitate 
one  of  two  things : 

1.  Increased  stream  flow  through  the  canal  for  dilution  purposes,  or. 

2.  Purification  of  the  sewage  oefore  dischar^.  into  the  canal. 
The  first  solution,  increased  stream  flow  of  tne  canal,  may  be  im- 
practicable because  of  laws  and  treaties  existing  or  to  be  made. 

The  second  solution,  purification  of  the  sewage,  will  impose  an 
excessive  burden  upon  the  city  of  Buflfalo,  which  it  will  be  difficult  to 
justify,  in  view  of  the  fact  that  the  disposal  by  means  of  the  Niagara 
River,  whether  by  simple  dilution  or  partial  purification,  will  be 
found  a  much  cheaper  proposition. 

Mr.  Garneb.  Let  me  ask  you  a  question.  Doctor,  if  you  will  permit. 
You  have  given  us  a  verv  interesting  statement  concerning  what  I 
might  term  the  neglect  of  the  officials  of  the  different  cities  and  the 
State  of  New  York  to  preserve  the  health  of  their  people.  The  ques- 
tion we  have  got  under  consideration  is  the  carrying  out  of  a  treaty 
between  Great  Britain  and  the  United  States  to  utilize  certain  waters  in 
the  Niagara  River,  and  the  particular  question  we  have  got  under  con- 
sideration is  the  question  whether  we  have  utilized  4,400  feet  not  now 
authorized  by  statute,  and  whether  or  not  we  will  let  in  from  Canada 
certain  power — ^the  question  of  power  you  have  nothing  to  do  with. 
Now,  what  conditions  could  Congress  make  in  considering  this  ques- 
tion that  would  remedy  the  defects — the  citizens  themselves,  or  the 
neglect  of  the  citizens  themselves,  to  take  care  of  their  own  health? 
Wnat  remedy  could  you  suggest  that  Congress  could  provide  to 
protect  those  pepple  against  memselves? 

Dr.  McLaughlin.  I  think  that  in  the  interest  of  the  general  good, 
from  an  interstate  standpoint,  there  should  be  official  standards  oi 
water,  raw  water,  in  rivers  used  as  sources  of  drinking  supply. 
These  standards  should  be  a  minimum  to  which  the  States  could  aad 
such  restrictions  as  they  see  fit  under  their  laws.  This  should  be  tlio 
minimum  requirement  to  give  us  protection  in  a  State  where  tnere 
are  no  laws.  Take  the  State  of  Michigan.  I  can  speak  of  it  because 
I  am  from  Michigan.  We  have  no  laws  controlling  the  water  supply, 
and  the  city  of  Fort  Huron  can  pollute  the  waters  of  Lake  Huron. 

Mr.  Gabneb.  Then,  if  I  understand  you,  you  would  have  the  Con- 
gress of  the  United  States  pass  a  law  undertaking  to  go  into  a  State 
and  to  compel  the  States  to  use  a  certain  kind  of  water  for  drinking 
purposes,  making  a  standard  of  water  to  be  drunk  in  the  State? 

Dr.  McLaughlin.  Making  a  standard  that  they  shouldn't  drink 
anv  water  worse  than  that. 

Mr.  Garner.  Under  what  provisi<m  would  you  get  into  the  waters 
of  the  States  that  isn't  interstate  commerce  ? 

Dr.  McLaughlin.  I  think  that  the  undue  prevalence  of  a  dan- 
gerous disease  in  a  great  city  of  great  industrial  and  commercial 
importance,  for  instance  Pittsburgh,  is  something  more  than  a  local 
or  State  matter.  I  don't  know  what  authority  we  have  and  we  are 
under  the  impression  that  we  haven't  any  authority.  We  have  made 
a  scientific  investigation  to  show  the  necessity  of  that. 
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Mr.  Garneb.  I  think  you  are  to  be  conffratulated  upon  your  efforts 
to  take  care  of  the  public  health.  The  only  thing  I  was  trying  to  get 
at  was  has  Congress  the  power  to  regulate  these  matters  or  isn't  it  a 
matter  that  the  people  ought  to  take  action  upon  themselves.  And 
they  ought  to  be  educated  up  to  the  standard  that  you  would  have 
them  go. 

Dr.  McLaughlin.  The  position  of  our  service  is  that  the  health 
machinery  ought  to  be  in  the  hands  of  the  State.  But  we  ought  to 
have  a  standard  just  as  we  have  in  quarantine  law.  We  helped  them 
in  the  State  of  ]New  York  during  the  cholera  epidemic 

The  Chairman.  Doctor,  will  you  be  good  enough  to  leave  your 
statement  with  the  reporter? 

Mr.  DiFENDERFER.  This  committec  is  after  information  bearing 
upon  certain  subjects  that  have  been  explained  to  you.  Are  you 
acquainted  with  the  health  officer,  Robert  Talbott,  of  Niagara  Falls? 

Dr.  McLaughlin.  I  met  him ;  yes,  sir ;  when  I  was  there.  He  had 
just  been  appointed. 

Mr.  DiFENDERFER.  Do  you  know  whether  or  not  he  is  an  efficient 
officer?    Do  you  regard  him  as  such? 

Dr.  McLaughlin.  I  don't  know  anything  about  him.  His  prede- 
cessor had  been  there  a  great  many  years. 

Mr.  DiFENDERFER.  He  has  maae  a  statement  here  which  I  have 
taken  from  one  of  the  newspapers.  It  is  entitled,  "  City's  drinking 
water  polluted  by  Buffalo  and  Tonawanda  sewage."  It  is  a  short 
article  and  I  would  like  to  make  this  a  part  of  the  record,  if  you 
please,  Mr.  Chairman. 

The  Chairman.  There  is  no  objection  to  that. 

city's  drinking  water  POLLUl'ED  BY  BUFFAIX)  AND  TONAWANDA  SEWAGE — HEALTH 
OFFICER  TALBOTT  TELLS  WHY  THERE  WERE  858  GASES  OF  TYPHOH)  AT  NIAGARA 
FALLS  LAST  YEAR. 

Niagara  Falls,  January  11, 

Tbe  most  interesting  chapter  in  the  annual  report  of  Health  Officer  Robert 
Talbott,  submitted  to  Mayor  Philip  J.  Keller  yesterday  afternoon,  was  that 
bearing  upon  the  subject  of  typhoid  fever  in  the  city.  The  report  showed  that 
during  the  year  there  had  been  reported  a  total  of  358  cases  of  typhoid  ferer — 
nearly  one  for  every  day  In  the  year.  On  the  subject  of  typhoid.  Health  Officer 
Talbott  said: 

*'  Typhoid  fever  seems  to  be  the  bugbear  of  all  diseases  in  our  city,  and  this 
year  we  have  almost  twice  as  many  reported  as  we  did  last  year.  Is  it  any 
wonder  that  we  have  so  much  typhoid  within  our  city?  We  are  drinking  water 
from  Niagara  River,  which  is  the  receptacle  of  all  sewage  water  from  Buffalo 
and  Tonawanda,  saying  nothing  of  the  polluted  streams  that  empty  Into  I^ake 
Erie.  We  have  voted  on  the  water  question,  discussed  it  from  all  standpoints, 
spent  plenty  of  money,  and  are  still  spending  It,  and  yet  our  water  is  con- 
taminated. We  have  experimented  with  the  different  processes  and  they  have 
been  found  wanting,  but  for  the  sake  of  suffering  humanity  let  us  hope  1912 
will  put  within  our  reach  water  that  is  pure  and  fit  to  drink.  The  past  year 
we  have  had  358  cases  reported,  and  I  trust  each  physician  has  done  his  duty 
in  reporting  every  case  to  show  how  many  cases  a  city  of  30,000  population  has 
had  during  the  year  1911. 

"  Of  course,  our  city  has  been  visited  by  thousands  of  tourists,  and  I  know 
of  many  who  claim  they  got  the  dreaded  disease  while  visiting  here.  Time 
and  time  again  I  have  caused  to  be  published  in  the  daily  press  warning  not 
to  drink  or  use  for  domestic  purposes  water  taken  from  the  city  mains,  as  it 
seemed  to  mean  sure  typhoid  and  maybe  death,  but  those  notices  were  not 
always  heeded.  Is  that  a  fact  our  city  should  be  called  on  the  State  laboratories 
have  been  most  active  and,  indeed,  most  thorough  in  the  examination  of  our 
drinking  water,  and  each  month  have  rendered  a  report  of  their  findings,  and 
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to  tbem,  much  as  their  warning  and  labor,  havebe^i  for  the  welfare  of 
Niagara  Falls*  citlsens,  who  are  consumers  of  this  water." 

Mr.  DiFENDERFER.  Now  in  connection  with  drainage,  I  would  like 
to  ask  a  few  questions  that  I  have  mapped  out  here :  About  how  much 
has  the  Chicago  Drainage  Canal  cost,  if  you  can  answer  that 
question  ? 

Dr.  MoLaughlin.  I  can  answer  approximately,  aIthoug;h  I  don't 
have  any  right  to  give  any  information  on  that  point.  I  think  it  was 
about  $70,000,000. 

Mr.  DiFENDERFER.  About  how  long  has  it  been  in  operation? 

Dr.  McLiAUGHLiN.  It  has  been  in  operation  since  1900. 

Mr.  DiFENDERFER.  Now  cau  you  mve  the  reduction  in  the  percent- 
age of  typhoid  and  other  such  diseases  in  Chicago  during  that 
period? 

Dr.  McLaughlin.  You  will  accept  approximate  figures? 

Mr.  DiFENDERFER.   YcS. 

E)r.  McLaughlin.  For  11  years  previous  to  the  installation  of  that 
drainage  canal  the  rate  of  tvphoid  fever  per  100,000  was  56,  I  think 
for  the  10  years.  I  think  for  the  last  7  years  in  Chicago  the  rates 
have  been  only  about  17. 

Mr.  DiFENDERFER.  Seventeen  per  thousand  ? 

Dr.  McLaughlin.  Per  100,000. 

Mr.  DiFENDERFER.  Dr.  Evans  is  health  officer  of  Chicago  ? 

Dr.  McLaughlin.  No,  sir;  a  surgeon  of  our  service  is  now  there. 

Mr.  DiFENDERFER.  Was  Dr.  Evans  at  any  time  connected  with  it? 

Dr.  McLaughlin.  He  was  health  officer  up  to  a  year  ago. 

Mr.  DiFENDERFER.  Do  vou  know  whether  he  attributes  the  increase 
to  the  purity  of  the  drinking  water  ? 

Dr.  McLaughlin.  The  decrease,  you  mean. 

Mr.  DiFENDERFER.  I  meant  to  say  decrease. 

Dr.  McLaughlin.  Yes,  sir ;  I  think  very  rightly  so.  There  wasn't 
any  question  but  what  the  diverting  of  the  sewage  from  the  lake 
front  had  a  great  effect  in  reducing  typhoid  fever. 

Mr.  DiFENDERFER.  Then,  if  that  is  the  case,  would  it  not  be  well 
for  the  Niagara  frontier  to  obtain  such  a  result  if  they  could  ? 

Dr.  McLaughlin.  Provided  such  results  could  be  obtained  without 
undue  cost.  The  cases  are  not  parallel.  I  don't  see  where  you  can 
compare  a  rapidly  flowing  river  with  the  quiet  water  of  a  lake. 

Mr.  DiFENDERFER.  WeU,  if  we  continue  to  take  water  from  the 
Niagara  Eiver  1,500  feet  out  from  the  American  side,  it  won't  flow 
as  rapidly,  will  it,  as  it  has  been  flowing?  You  reduce  the  depth, 
do  you  not? 

Dr.  McLaughlin.  That  would  be  a  very  small  matter,  ^most 
negligible. 

Mr.  Garner.  Would  the  possibility  for  a  slight  deflection  of  the 
river  be  less  from  a  canal  running  from  the  Niagara  River  than 
from  the  Chicago  Canal,  because  oi  the  greater  rapidity  with  which 
it  would  flow? 

Dr.  McLaughun.  I  dop't  think  there  would  be  any  difference  in 
the  quiet  stretches  of  water  behind  the  canal.  Both  canals  would 
furnish  excellent  places  for  sedimentation. 

Mr.  Garner.  The  river? 

Dr.  McLaughlin.  I  don't  know.  I  don't  think  there  would  be  any 
great  difference. 
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The  Chairman.  We  are  much  obliged  to  you,  Doctor.  Mr.  Barton 
is  present  and  will  now  be  heard. 

STATEMEKT  OF  PTHT.TP  B.  BABTON. 

Mr.  Barton.  In  connection  with  the  questions  that  are  asked  me, 
may  I  have  the  privilege  of  volunteering  certain  information? 

The  Chairman.  Yes. 

Mr.  Barton.  I  am  manager  of  the  Niagara  Falls  Power  Co. 

Mr.  Chairman  and  Gentlemen,  we  did  not  intend  to  make  any 
other  statement  at  this  time  than  that  presented  by  Mr.  Brown.  I 
am  simply  here  to  answer  any  questions  that  the  committee  may 
wish  to  ask. 

Mr.  Sharp.  ^Vhat  position  do  you  hold  and  whom  do  you  repre- 
sent? 

Mr.  Barton.  The  Niagara  Falls  Power  Co.;  I  am  vice  president 
and  general  manager  of  the  Niagara  Falls  Power  Co. 

Mr.  Sharp.  Are  you  familiar  with  the  equipment  for  using  that 
power  in  a  mechanical  sense? 

Mr.  Barton.  I  am. 

Mr.  Sharp.  It  has  been  said  here  by  different  witnesses  at  different 
times  through  this  hearing  that  there  was  not  the  efficiency  developed 
that  there  ought  to  be  in  the  economical  use  of  this  power.  If  that 
is  true,  to  what  extent  is  it  true — ^not  only  in  your  company,  but 
if  you  know  of  the  other  concerns  using  power,  applying  to  them 
also? 

Mr.  Barton.  The  tunnel  of  the  Niagara  Falls  Power  Co.  has  a 
loss  of  about  55  feet — that  is,  a  slope,  a  difference  in  level — ^between 
the  upper  end  of  the  tunnel  and  the  lower  end,  and  about  55  feet, 
which,  of  course,  results  in  loss  in  the  amount  of  power  that  can  be 
developed  from  the  head  available  between  the  river  above  the  rapids 
and  the  river  below  the  Falls. 

Mr.  Sharp.  Can  that  be  remedied  in  any  way  by  more  efficient 
equipment? 

Mr.  Barton.  In  connection  with  second  tunnel  that  we  had  planned 
to  put  in  if  we  should  develop  our  second  hundred  thousand  horse- 

{)Ower,  we. had  under  consideration  the  plan  to  put  in  a  very  much 
arger  tunnel  at  a  lower  level,  and  in  that  way  not  only  make  our 
second  development  more  efficient  than  the  first  but  also  help  the 
loss  of  the  head  in  the  first  tunnel  by  connecting  the  old  wheel  pit 
with  the  new  tunnel.  But  we  did  not  develop  the  second  half  of  our 
power^ 

Mr.  Sharp.  Can  you  do  that  with  profit  with  your  present  diver- 
sion of  water? 

Mr.  Barton.  I  don't  think  we  could,  because  the  cost  of  the  tunnel 
and  the  alteration  of  the  plant  would  be  exceedingly  expensive.  It 
is  a  serious  question  whether  it  would  be  commercially  feasible.  Pos- 
sibly it  might.    But  it  is  a  serious  question. 

Mr.  Sharp.  What  would  you  say  if  you  had  the  knowledge  of 
the  other  companies  who  use  this  power,  as  to  their  efficiency  com- 
pared with  what  it  might  be  made?  ^ 

Mr.  Barton.  I  don't  know  that  I  ought  to  speak  for  the  other 
companies  because  I  have  only  a  general  knowledge  of  their  features. 
I  think  the  hydraulic  company  is  using  water  about  as  efficiently  as 
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it  is  possible  to  be  used  with  the  head  they  have  got.  So  are  we. 
The  companies  on  the  Canadian  side  are  using  water  about  as  effi- 
ciently as  it  is  commercially  possible  to  use  it.  considering  their  loca- 
tion. Of  course  the  reason  for  this  loss  or  a  head  with  Niagara 
Falls  Power  Co.,  which  has  been  spoken  of,  I  think  has  been  ex- 
plained. When  we  built  our  plant  in  1890  one  of  the  very  first  con- 
siderations that  our  directors  had  in  mind  was  that  there  should  be 
no  interference  of  any  kind  whatever  with  the  scenic  features  of  the 
Falls.  For  that  reason  we  placed  our  plant  a  mile  and  a  half  above 
the  Falls,  where  it  could  not  be  seen  by  spectators  of  the  Falls,  and 
that  necessitated  a  long  tunnel.  In  order  to  get  water  with  suf- 
ficient rapidity  the  tunnel  was  given  the  necessary  slope.  At  that 
time  there  was  no  question  about  the  amount  of  water  to  be  used. 
That  was  22  years  ago.  The  amount  we  could  use  in  any  case  would 
be  absolutely  a  negligent  quantity  so  far  as  the  scenic  beauty  is  con- 
cerned. As  was  explained  to  you  the  other  day  by  advice  of  the 
most  eminent  engineers  that  could  be  found  in  the  world  that  slope 
was  adopted,  and  the  whole  thing  was  done  largely  to  preserve  tne 
scenery,  on  account  of  which  we  are  now  being  criticized  for  the  lack 
of  efficiency. 

Mr.  DiFENDERFER.  What  time  in  the  day  do  you  use  the  most  force 
to  create  your  power  or  the  most  water? 

Mr.  Barton.  Our  load  is  substantially  uniform  throughout  the 
24  hours.  It  is  almost  a  straight  line.  From  midnight  until  7 
o'clock  in  the  morning  there  is  a  slight  depression  due  to  the  falling 
off  of  the  load  at  Buffalo.  Between  the  hours  of  4  and  6  o'clock  in 
the  afternoon  in  the  fall  and  winter  months  there  is  a  decided 
peak  due  to  the  overlapping  of  the  heavy  street  car  traffic  and  the 
lighting  load  when  the  lighting  commences  somewhat  earlier  due  to 
the  longer  night. 

Mr.  DiFENDERFER.  Then  during  the  day  you  would  consume  more 
water  than  you  would  from  12  o'clock  to  7  o'clock  the  next  morning, 
would  you  not,  during  daylight  ? 

Mr.  Barton.  Yes,  sir;  slightly,  but  the  difference  in  effect  on  the 
appearance  of  the  Falls  is  absolutely  imperceptible. 

Mr.  DiFENDERFER.  That  would  be  about  the  time  when  visitors 
would  like  to  see  the  Niagara  Falls  at  its  best,  wouldn't  it? 

Mr.  Barix)n.  I  presume  that  is  the  case;  but  they  couldn't  possi- 
bly see  any  difference. 

Mr.  DiFBNDERFER.  Thcu  at  the  time  the  most  water  is  falling 
over  the  Falls  would  be  at  the  time  when  they  were  sleeping. 

Mr.  Barton.  Theoretically,  yes;  but  our  variations  are  small,  and 
as  a  matter  of  fact  cause  no  variations  in  the  depth  of  water  at  the 
crest  of  the  Falls. 

Mr.  DiFENDERFEit.  There  is  one  other  question  I  would  like  to 
ask  in  that  connection  and  that  is  this:  How  do  you  measure  the 
water  that  you  take  from  the  Falls,  by  the  hour,  or  do  you  measure 
it  by  the  day — 24  hours,  is  that  where  you  get  your  measurement 
from  per  hour? 

Mr.  Barton.  The  amount  is  determined  by  means  of  half  hourly 
readings  of  the  electric  horsepower  output  on  the  basis,  fixed  by 
the  Government  en^neers,  of  tne  relation  between  output  and  quan- 
tity of  water.  This  then  makes  accurate  measurement  every  half 
hour. 
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Mr.  DiFENDERFEH.  That  was  done  by  measurement? 

Mr.  Babton.  That  determination  was  made  by  measurement,  they 
determined  the  relation  between  the  water  taken  by  our  plant  and 
the  output  in  electrical  horsepower.  We  keep  a  continuous  record 
of  our  output. 

Mr.  DiFENDERFER.  By  the  hour? 

Mr.  Barton.  Every  half  hour,  and  those  records  are  transmitted 
to  the  War  Department,  and  they  can  see  by  that  data  whether  at 
anv  time  we  have  exceeded  the  limit. 

Mr.  DiFENDERFER.  Under  that  agreement,  what  are  you  privi- 
leged to  use? 

Mr.  Barton.  It  wasn't  an  agreement,  it  was  a  requirement  of  the 
law.    We  are  permitted  to  use  8,600  cubic  feet  j^r  second. 

Mr.  DiFENDERFER.  Havc  you  used  that  at  any  tmie? 

Mr.  Barton.  Yes,  sir. 

Mr.  DiFENDERFER.  The  full  amount? 

Mr.  Barton.  We  have  been  using  that  continuously. 

Mr.  DiFENDERFER.  ^I  belicve  it  is  in  evidence  that  the  cost  of  pro- 
duction on  the  Canadian  side  is  about  $9  per  horsepower.  Do  you 
care  to  state  what  the  cost  of  producing  tnis  power — I  believe  you 
are  a  transmitting  company? 

Mr.  Barton.  We  are  a  generating  and  transmitting  company. 

Mr.  DiFENDERFER.  Distributing  company,  are  you  ? 

Mr.  Barton.  We  distribute  to  some  extent.  We  distribute  to  our 
own  customers  at  Niagara  Falls,  and  on  the  Canadian  side  the 
Canadian  Niagara  Co.  at  Bridgeburg  and  Fort  Erie  distributes  a 
small  amount  to  consumers. 

Mr.  DiFENDERFER.  I  would  like  you  to  state  to  this  committee  what 
the  cost  per  horsepower  is  for  generating  this  electricity. 

Mr.  Barton.  Our  cost  last  year,  1911—1  am  not  pretending  to  give 
the  exact  accurate  figure^ — was  approximately  $14.60  per  horsepower. 

Mr.  DiFENDERFER.  Now,  you  sell  that  power,  do  you  not,  to  dis- 
tributing companies? 

Mr.  Barton,  We  do;  some  of  it. 

Mr.  DiFENDERFER.  Have  y©u  any  idea  what  they  charge  the  citizens 
of  Buffalo  and  Lockport? 

Mr.  Barton.  The  price  we  charge  them? 

Mr.  DiFENDERFER.  Havc  you  any  idea  what  they  charge  the  pub- 
lic?    I  understand  there  are  three  profits  that  come  out  of  this. 

Mr.  Barton.  That  is  a  mistake.  We  sell  the  Buffalo  City  line 
to  the  Cataract  Power  &  Conduit  Co.,  which  takes  from  us  and  dis- 
tributes in  Buffalo  about  65,000  horsepower. 

Mr.  DiFENDERFER.  Now  to  whom  do  they  sell  ? 

Mr.  Barton.  Of  that  65,000  horsepower  they  sell  about  55,000  di- 
rect to  consumers,  and  about  10,000  is  sold  to  the  Buffalo  (General 
Electric  Co.,  which  is  an  electric  lighting  company,  engaged  in  busi- 
ness long  before  the  Conduit  Co.  was  organized  and  before  we  began 
to  deliver  power. 

Mr.  DiFENDERFER.  Then  it  passes  through  three  hands? 

Mr.  Barton.  The  power  delivered  to  the  lighting  company,  which 
is  used  only  for  lighting  and  running  small  motors,  passes  through 
three  hands. 

Mr.  DiFENDERFER.  Then  there  are,  naturally,  three  profits? 

Mr.  Barton.  In  that  case  there  ought  to  be. 
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Mr.  DlFENDERFER.  I  shO]lld  judgO  SO. 

Mr.  Barton.  But  the  investment  in  that  lighting  company  would 
have  been  just  the  same  if  there  had  been  only  one  company. 

Mr.  DiFBNDERFEB.  Now,  of  course,  when  you  make  up  your  esti- 
mates of  cost  you  include  in  that  your  capital  invested? 

Mr.  Babton.  The  costs  that  I  gave  you! 

Mr.  DiFBNDERFER.   YcS. 

Mr.  Barton.  That  includes  all  expenses,  fixed  charges,  operating 
charges,  cost  of  transmission. 

Mr.  DiFENDERFER.  What  has  been  the  cost  of  the  construction  of 
that  plant  up  to  this  time? 

Mr.  Barton.  Taking  the  whole  property  of  the  Nia^ra  Falls 
Power  C!o.  and  the  Canadian  Niagara  Cfo.  on  both  sides  of  the  river, 
the  actual  investment  to-day  is  arout  $24,000,000. 

Mr.  Goodwin.  Do  you  include  in  your  estimate  of  cost  the  interest 
on  the  investment? 

Mr.  Barton.  Yes,  sir ;  if  you  refer  to  cost  of  production,  interest 
on  the  bonds,  etc. ;  but  no  interest  is  included  in  cost  of  investment. 

Mr.  DiFENDERFER.  How  do  you  account  for  its  costing  so  much 
more  than  the  cost  of  production  on  the  Canadian  side? 

Mr.  Barton.  What  figures  do  you  take  as  the  cost  of  production 
on  the  Canadian  side? 

Mr.  DiFENDERFER.  Nine  dollars  per  horsepower. 

Mr.  Barton.  That  is  the  selling  price  on  the  Canadian  side,  not 
the  cost  of  production. 

Mr.  DiFENDERFER.  Twclve  dollars  I  understood  was  the  selling 
price  on  the  Canadian  side. 

Mr.  Barton.  Nine  dollars  and  forty  cents  is  the  price  at  which  I 
understand  the  Ontario  Power  Co.  sells  to  the  hydroelectric  com- 
mission. 

Mr.  DiFENDERFER.  Then  the  cost  of  producing  is  about  that,  as  I 
understand  it;  they  are  furnishing  it  at  the  cost.  Now,  the  question 
asked  was,  How  do  you  account  for  this  difference  between  the  cost 
of  production  on  the  American  side  and  the  cost  of  production  on 
the  Canadian  side? 

Mr.  Barton.  I  don't  admit  that  $9.40  is  the  cost  of  production  on 
the  Canadian  side. 

Mr.  DiFENDERFER.  Would  you  say  that  they  are  giving  it  away  for 
less  than  cost? 

Mr.  Barton.  I  don't  know;  I  have  no  information.  But,  leaving 
that  question  aside,  it  naturally  costs  us  more  to  generate  and  deliver 
on  the  American  side.  We  have  a  larger  investment  because  we  have 
a  larger  tunnel,  as  I  have  explained,  and  for  other  reasons. 

Mr.  Goodwin.  How  modem  is  the  Canadian  company? 

Mr.  Barton.  The  Canadian  plants  are  not  complete  yet.  There 
are  three  of  them,  and  none  of  tliem  actually  completed.  They  were 
all  started  at  approximately  the  same  time,  about  1901  or  1902,  I 
think. 

Mr.  Garner.  Would  you  mind  telling  the  committee  if  there  is 
any  water  connected  with  your  company  outside  of  what  you  take 
from  the  Niagara  River? 

Mr.  Barton.  You  mean  in  the  capitalization? 

Mr.  Garner.  The  capitalization. 


276  PBESERVATION   OF   NIAGARA  FALLS. 

Mr.  Barton.  I  don%  think  there  is,  sir. 

Mr.  Gabnee.  How  did  you  organize  with  a  capital  of  twenty-four 
million  to  begin  with. 

Mr.  Babton.  The  capital  stock  is  about  $5,760,000.  The  bond 
issue  is  a  little  over  $18,000,000.  The  original  capitalization  started 
was  $10,000,000  of  bonds— first-mortgage  bonds— and  about  $4,000,000 
in  stock,  before  the  American  plant  was  completed,  $3,000,000  in 
bonds  in  addition  were  issued,  making  $13,000,000  and  $4,000,000  in 
stock  for  the  American  plant. 

Mr.  DiFENDERFER.  Now,  if  your  directors  should  conclude  to  become 
distributors  in  the  city  of  Buffalo,  would  you  consider  that  you  had 
capital  enough  to  do  so? 

Mr.  Barton.  In  that  case  we  should  have  to  raise  more  capital. 

Mr.  DiFENDERFER.  You  could  raise  it,  could  you? 

Mr.  Barton.  I  think  so. 

Mr.  DiFENDERFER.  Why  is  it  your  company  does  not  distribute  in 
Buffalo? 

Mr.  Barton.  Because  there  is  a  distributing  company  there,  and 
there  is  no  reason  to  go  into  comi)etition  with  them. 

Mr.  DiFENDERFER.  Dou't  you  think  so?  Don't  you  think,  as  a  pro- 
ducing company,  you  could  go  into  competition  with  them  and  sup- 
ply the  people  of  Buffalo  witn  power  at  less  cost  per  horsepower? 

Mr.  Barton.  I  do  not  think  so.  We  should  have  to  make  the  same 
investment  they  have  made,  and  I  don't  see  how  we  could  sell  power 
any  cheaper. 

Mr.  DiFENDERFER.  Do  you  know  if  there  is  any  gentlemen's  agree- 
ment existing  now? 

Mr.  Barton.  There  is  more  than  a  gentlemen's  agreement.  There 
is  a  contract.  We  have  specifically  agreed  not  to  go  in,  in  considera- 
tion of  their  agreeing  to  take  and  pay  for  a  large  amount  of  power 
at  a  specified  price  for  a  long  term  of  years. 

Mr.  DiFENDERFER.  Docs  the  hvdraulic  company  distribute  in 
Buffalo  ? 

Mr.  Barton.  No  ;  they  do  not. 

Mr.  DiFENDERFER.  Do  they  sell  power  as  you  do? 

Mr.  Barton.  In  Buffalo? 

Mr.  DiFENDERFER.  Yes. 

Mr.  Barton.  They  do  not  sell  any  power  in  Buffalo. 

Mr.  DiFENDERFER.  It  is  coiifiued  principally  to  Niagara  Falls,  is 
it  not? 

Mr.  Barton.  Yes,  sir. 

Mr.  DtFENDERFER.  Do  you  distribute  any  in  Niagara  Falls? 

Mr.  Barton.  We  do. 

Mr.  DiFENDERFER.  To  big  consumers? 

Mr.  Barton.  About  80,000  horsepower. 

Mr.  DiFENDERFER.  Docs  the  hydraulic  company  infringe  upon  your 
territory  in  the  neighborhood  of  Lockport? 

Mr.  Barton.  We  have  no  territory. 

Mr.  DiFENDERFER.  You  distributein  Lockport? 

Mr.  Barton.  We  do  not. 

Mr.  DiFENDERFER.    To  whom  do  you  sell? 

Mr.  Barton.  We  sell  power  to  the  International  Railway  at 
Tonawanda.    It  has  a  transmission  line  going  through  Lockport. 

Mr.  DiFENDERFER.  They  supply  Lockport? 
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Mr.  Babton.  They  do  not.  They  use  power  for  their  own  rail- 
way purposes. 

fir.  DiFENDERFER.  Who  distributes  power  to  Lockportt 

Mr.  Barton.  I  understand  there  is  a  local  company  there  the  name 
of  which  I  have  forgotten. 

Mr.  DiFENDERFER.  Do  you  know  who  furnishes  them  with  their 
power? 

Mr.  Barton.  They  ffet  some  of  their  power  from  the  Niagara  & 
Lfockport  and  Ontario  I*ower  Co. 

Mr.  DiFENDERFER.  Do  they  get  any  from  you? 

Mr.  Barton.  They  do  not. 

Mr.  Sharp.  I  may  have  misunderstood  jou,  but  in  your  reply  to 
Mr.  Goodwin  in  reierence  to  the  companies  on  the  Canadian  side^ 
did  you  state  that  they  had  not  completed  their  equipment  over 
there  yet  ? 

Mr.  Barton.  None  of  their  plants  are  as  yet  completed. 

Mr.  Sharp.  They  are  supplying  power  there,  are  they  not? 

Mr.^  Barton.  Yes,  but  they  are  not  completed  to  their  ultimate 
capacity. 

Mr.  Sharp.  What  will  be  their  ultimate  capacity  with  reference  to 
the  taking  of  the  amount  provided  for  under  the  treaty  on  the 
Canadian  side? 

Mr.  Barton.  They  would  take  the  entire  36,000  cubic  feet. 

Mr.  Sharp.  Now,"  they  are  simply  supplying  it  as  they  can  find 
sale  for  it? 

Mr.  Barton.  That  is  all. 

Mr.  Sharp.  They  will  build  up  to  that  demand  as  fast  as  it  grows? 

Mr.  Barton.  Yes;  I  am  speaking  for  the  Canadian  Niagara  Co. 
when  I  say  that,  and  I  presume  other  companies  are  in  the  same 
position. 

Mr.  Sharp.  How  many  thousand  cubic  feet  per  second  are  they  ac- 
tually using? 

Mr.  Barton.  I  have  forgotten  the  exact  figures.  They  are  all 
recorded  in  the  reports.  I  think  the  Army  engineers  got  those* 
I  should  say  somewhere  in  the  neighborhood  of  18,000  cubic  feet  per 
second — about  half  of  the  amount  I  should  say,  speaking  roundly. 

Mr.  Sharp.  Are  vou  in  favor  of  the  importation  of  this  power  to 
the  United  States? ' 

Mr.  Barton.  Yes,  sir. 

Mr.  Sharp.  Do  you  think  any  arrangement  could  be  made  whereby 
a  fixed  amount  of  power  imported  into  this  country  could  be  given  a 
definite  lease  of  duration,  so  that  with  the  increasing  demand  on  the 
Canadian  side  it  would  again  be  diverted  back  to  Canadian  industry? 

Mr.  Barton.  I  don't  think  that  would  be  practicable,  because 
Canada  could  at  any  time  prohibit  the  exportation  of  the  power,  but 
I  don't  think  there  is  much  danger  of  their  trying  it. 

Mr.  Sharp.  So  that  it  would  be  simply  a  question  of  getting  a 
benefit  that  might  be  temporary  on  this  side? 

Mr.  Barton.  It  might  be  temporary  with  this  in  mind,  that  if 
the  power  is  once  brought  over  here  and  is  actually  used  in  industries 
the  Canadians  would  he  much  less  apt  to  say  you  shall  stop  bringing 
that  power  in  than  they  would  to  say  you  shall  not  send  over  any  more 
power  than  you  are  now  sending.  I  think  it  is  a  great  advantage 
to  get  power  over  here  before  it  is  preempted  by  Canadian  industries. 
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Mr.  Shabp.  What  company  would  get  that  power? 

Mr.  Barton.  You  mean  on  this  side? 

Mr.  Sharp.  On  this  side ;  that  was  iniported. 

Mr.  Barton.  So  far  as  the  Canadian  Niagara  Co.  is  concerned,  the 
Niagara  Falls  Power  Co.  would  take  what  was  imported  at  Niagara 
Falls  and  distribute  it  to  its  customers  there. 

Mr.  Sharp.  Have  any  of  these  companies,  including  your  own, 
made  any  tentative  arrangement  with  the  Canadian  company  to  take 
anv  imported  power  that  would  be  allowed  to  come  in  on  this  side? 

Mr.  Barton.  You  mean  the  American  companies? 

Mr.  Sharp.  Yes. 

Mr.  Barton.  Not  that  I  know  of. 

Mr.  Sharp.  There  is  no  understanding  at  all  ? 

Mr.  Barton.  No. 

Mr.  Sharp.  How  would  that  be  regulated — ^have  you  ffiven  that 
fixing  question  any  consideration  as  to  how  they  woula  get  Qiat  power 
for  distribution  ? 

Mr.  Barton.  I  think  that  would  be  a  matter  of  contract  between 
the  producing  company  and  the  distributing  company. 

Mr.  Sharp.  With  your  equipment  for  distribution  and  that  of  the 
other  American  companies,  it  is  quite  likely  that  the  existing  com- 
panies would  get  that  power  imported  ? 

Mr.  Barton.  The  existing  distributing  companies  ? 

Mr.  Sharp.  Yes. 

Mr.  Barton.  That  would  be  the  natural  development,  I  should  say. 

Ml'.  Sharp.  Is  it  your  opinion,  after  having  given  this  subject  much 
consideration,  that  there  would  be  any  such  competition  by  the  im- 
portation companies  as  would  lower  the  rate  to  the  ultimate  consumer 
on  this  side  of  the  water? 

Mr.  Barton.  I  think  the  tendency  to  lower  the  rate  perhaps  would 
not  result  so  much  from  competition  as  it  would  from  the  increased 
volume  of  the  product.  Speaking  of  Buffalo,  it  is  the  only  way  I  see, 
practically  speaking,  that  Buffalo  has  any  hope  of  getting  a  lower 
price  for  power  is  oy  increasing  the  volume  of  the  power  that  the 
Cataract  Fower  &  Conduit  Co.  is  enabled  to  sell,  and  that  must  be 
done  by  bringing  it  in  from  Canada. 

Mr.  Sharp.  How  long  would  it  take  for  the  present  demand  for 
increased  power  on  this  side  of  the  water  to  practically  absorb  all 
that  would  be  imported  ? 

Mr.  Barton.  I  think  it  would  be  much  faster  than  it  can  be  de- 
veloped. 

Mr.  DirENDERFER.  The  Ontario  Power  Co.  is  a  Canadian  corpora- 
tion, as  I  understand  it? 

Mr.  Barton.  That  is  my  understanding. 

Mr.  DiFENDERFER.  They  supply — the  Niagara  &  Lockport  Co.  is 
the  transmitting  company,  is  it  not? 

Mr.  Barton.  That  is  my  understanding. 

Mr.  DiFENDERFER.  Is  there  any  connection  between  these  two  com- 
panies that  might  be  considered  favorable  one  with  the  other? 

Mr.  Barton.  I  have  no  information. 

Mr.  DiFENDERFER.  Gcn.  Green  is  vice  president  of  the  Ontario  Co., 
is  he  not  ? 

Mr.  Barton.  I  believe  he  is. 
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Mr.  DiFENDEBFER.  That  power  is  created  on  the  Canadian  side,  is 
it  not? 

Mr.  Babton.  It  is. 

Mr.  DiFEKDERFER.  Isn't  he  presidejit  of  the  Niagara,  Lockport  & 
Ontario  Co.? 

Mr.  Barton.  He  is  right  here.  I  thinjk  that  is  the  case,  isn't  it, 
General  ? 

Mr.  DiFENDERFER.  If  he  is,  that  would  show  some  close  relation- 
ship, would  it  not? 

Mr.  Barton.  It  would  indicate  that  to  me. 

Mr.  DiFENDERFER.  This  Niagara-Lockport  Co.  is  the  distributing 
company  for  the  Ontario  Co.,  is  it  not  ? 

Mr.  Barton.  That  is  my  understanding. 

^  Mr.  DiFENDERFER.  They  take  the  product  at  the  center  of  the 
river,  as  I  recall  the  testimony  given  here. 

Mr.  Barton.  I  think  that  was  the  statement  made. 

Mr.  DiFENDERFER.  From  whom  do  they  take  it? 

Mr.  Barton.  From  whom  does  the  distributing  company  take  the 
power? 

Mr.  DiFENDERFER.  Yes. 

Mr.  Barton.  From  the  Ontario  Co. 

Mr.  DiFENDERFER.  In  the  center  of  the  river? 

Mr.  Barton.  I  don't  know  anything  about  it.  I  have  nothing  to 
do  with  that  company. 

Mr.  DiFENDERFER.  I  thought  possibly  you  might  know,  being 
pretty  closly  connected. 

Mr.  Barton.  Only  know  as  much  as  anybody  about  the  place  knows. 

Mr.  DiFENDERFER.  Havc  you  any  information  regarding  the  Mc- 
Kenzie  Mann  Co.,  on  the  Canadian  side? 

Mr.  Barton.  The  electrical  development  company? 

Mr.  DiFENDERFER.  Yes. 

Mr.  Barton.  I  have  some  general  information  about  it. 

Mr.  DiFENDERFER.  Do  you  know  why  they  refused  to  send  this 
power  to  the  United  States  under  the  agreement? 

Mr.  Barton.  I  think  I  explained  that  the  other  day,  as  far  as  my 
knowledge  ^oes.  They  did  distribute  and  sell  some  power  to  come 
into  the  United  States  for  a  period  of  three  years.  They  had  four 
generators  installed  and  as  their  load  in  Toronto  increased  about  a 
year  ago  they  needed  the  power  of  all  of  those  machines  to  supply 
their  own  load  in  Canada,  so  that  at  the  termination  of  the  tnree 
years'  agreement  they  said  that  they  didn't  wish  to  renew  it,  and  the 
importation  was  stopped. 

They  are  now  putting  in  three  additional  machines,  as  I  under- 
stand it,  and  an  arrangement  has  been  made  by  the  Cataract  Power  & 
Conduit  Co.  and  Electrical  Development  Co.,  which  is  a  practical 
renewal  of  that  contract,  so  that  as  soon  as  one  of  these  generators 
is  started,  they  will  be  utilizing  their  permit  again. 

Mr.  DiFENDERFER.  You  said  a  little  while  ago  that  there  was  more 
than  a  gentlemen's  agreement  existing  between  your  company  and 
the  distributing  company. 

Jdx.  Barton.  We  nave  relations  with  only  one  company  in  Buffalo. 

Mr.  DiFENDERFER.  There  was  more  than  a  gentlemen's  agreement 
with  that  company  that  you  had  the  contract  with.  That  contract 
precludes  your  doing  business  as  a  distributing  company  in  Buffalo? 
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Mr.  Barton.  It  does,  in  the  way  I  have  stated. 

Mr.  DiFENDERFER.  Retum  again  to  the  Ontario  company. 

Mr.  Barton.  It  is  only  fair  that  it  should,  because  we  could  ruin 
that  company  by  going  in  there  and  competing  with  them. 

Mr.  Cline.  Because  you  could  produce  it  cheaper? 

Mr.  Barton.  Because  we  control  tlie  whole  thing.  We  could  sell 
power  for  less  than  the  cost,  for  example. 

Mr.  Cline.  I  wouldn't  presume  that  you  would  do  that. 

Mr.  Goodwin.  Wouldn't  the  public  be  benefited  ? 

Mr.  Barton.  By  the  competition  you  mean? 

Mr.  Goodwin.  By  you. 

Mr.  Garner.  Berusing  to  sell  them  power. 

Mr.  Barton.  Only  temporarily.  We  couldn't  sell  it  cheaper  than 
they  do  because  we  woula  have  to  have  the  same  investment. 

Mr.  Goodwin.  Replying  to  a  question  by  Mr.  Sharp,  did  I  under- 
stand you  to  say  that  the  importation  of  Canadian  power  would 
have  a  tendency  to  regulate  the  price  ? 

Mr.  Barton.  I  said  I  thought  it  would  tend  to  produce  a  lower 
price  by  increasing  the  volume. 

Mr.  600DWIN.  ui  other  words,  the  price  would  be  governed  some- 
what by  supply  and  demand. 

Mr.  Sarton.  No,  sir;  not  exactly  that.  What  I  meant  is,  it  is  a 
general  law  that  if -you  can  produce  a  thing  in  larger  Quantities  it 
can  be  produced  cheaper  per  unit  than  you  can  by  proaucing  it  in 
small  quantities. 

Mr.  Goodwin.  But  following  that,  you  also  said  that  you  thought 
the  consumption  at  least  would  be  as  rapid  as  the  importation? 

Mr.  Barton.  Yes,  sir;  that  is  true. 

Mr.  Goodwin.  That  there  would  not  be  much  cheapening? 

Mr.  Barton.  If  the  law  of  .supply  and  demand  were  to  nold  sway 
there  would  be  no  cheapening. 

Mr.  Goodwin.  But  having  a  monopoly,  there  would  scarcely  be 
any  diflference. 

Mr.  Barton.  These  companies  are  all  under  the  supervision  of 
the  public-service  commission,  which  watches  thosp  things  very 
closefy,  and  if  it  were  shown  at  any  time  that  their  profits  were 
exorbitant,  it  would  have  to  be  reduced. 

Mr.  DiFENDERFER.  I  Doticcd  the  city  of  Buffalo  has  appropriated 
$35,000  to  put  them  in  a  position  to  ask  for  those  things. 

Mr.  Barton.  I  understand  that  is  the  case.  Complaint  has  been 
made. 

Mr.  DiFENDERFER.  If  it  Tcquircs  that  much  to  ask  a  question,  how 
then  can  an  individual  have  any  hope  in  propounding  any  questions  ? 
It  seems  to  me  as  though  it  were  rather  complicated  to  reach  that 
commission. 

Mr.  Barton.  Any  individual  has  got  to  prove  his  case. 

Mr.  Harrison.  I  want  to  ask  you  if  any  directors  of  your  company 
are  interested  in  the  distributing  company  that  you  have  a  contract 
with. 

Mr.  Barton.  The  company  as  a  whole  owns  a  controlling  interest 
in  the  stock  of  the  distributing  company.  It  is  different  from  the 
generating  business.  It  is  more  convenient  to  organize  the  thing  in 
tnat  way. 


PRESERVATION   OF   NIAGARA  FALLS.  281 

Mr.  CuRLBY.  About  how  much  property  do  you  pay  taxes  on,  either 
at  Buffalo  or  Niagara? 

Mr.  Barton,  well,  we  pay  taxes  on  all  of  our  property  everywhere. 

Mr.  CuRLEY.  About  how  much  ? 

Mr.  Barton.  At  Niagara  Falls  last  year  the  tax  bill  was  $175,000 ; 
I  can't  give  you  the  figures  about  the  other  companies. 

The  Chairman.  That  was  the  local  real  and  personal  property  tax 
to  the  city  ? 

Mr.  Barton.  Niagara  Falls. 

The  Chairman.  A  local  tax  to  Niagara  Falls? 

Mr.  Barton.  The  city  tax  was  about  $130,000  and  the  rest  was 
State  and  Federal  income  tax  and  one  or  two  others. 

Mr.  CuRLBr.  A  total  taxation  of  $175,000  ? 

Mr.  Barton.  Yes. 

Mr.  CuBLEY.  What  proportion  of  that  was  paid  at  Niagara  Falls  ? 

Mr.  Barton.  All  paid  at  Niagara  Falls.  $130,000,  about,  was  the 
citv  proportion. 

Sir.  ChjRLEY.  What  is  the  tax  rate  there? 

Mr.  Barton.  The  city  tax  rate  is  about  20  mills. 

The  Chairman.  You  pay  no  franchise  tax? 

Mr.  Barton.  Yes;  we  have  a  franchise  tax,  also. 

The  Chairman.  Will  you  explain  that,  please? 

Mr.  Barton.  We  occupy  certain  property  in  the  public  streets  at 
Niagara  Falls  with  conduits  and  cables,  and  we  are  assessed  on  the 
valuation  of  that  property  and  pay  a  tax  to  the  city. 

The  Chairman.  Tne  fact  I  desire  to  develop  is  that  you  pay  no 
franchise  tax  for  your  permit  to  the  Federal  Government  and  no 
franchise  tax  to  the  State  of  New  York  ? 

Mr.  Barton.  We  furnish  the  State  of  New  York  all  the  power 
that  is  needed  by  the  park  commissioners  for  lighting,  heating,  and 
power  in  the  State  reservation  of  Niagara.  We  also  ftirnish  without 
charge  all  the  water  that  is  needed  in  the  State  park. 

Mr.  CuRLEY.  What  is  your  figure  for  the  total  investment  at 
Niagara  Falls  ? 

1&.  Barton.  $24,000,000. 

Mr.  CuRLEY.  Yet  you  pay  at  Niagara  Falls,  according  to  your 
statement 

Mr.  Barton.  Investment  at  Niagara  Falls — I  didn't  understand; 
Niagara  Falls  in  New  York,  our  investment  is  $16,500,000. 

Mr.  CuRiiEY.  You  only  pay  taxes  on  about  $6,500,000. 

Mr.  Barton.  That  is,  the  real  assessed  value  in  the  city  of  Niagara 
Falls  is  $6,500,000. 

Mr.  CuRLEY.  What  other  benefit  does  the  business  of  the  United 
States  derive  from  the  fact  that  these  various  companies  that  you 
represent  other  than  the  $175,000  that  is  received  in  taxation?  Is 
there  any  other  that  you  can  think  of? 

Mr.  Barton.  They  get  the  benefit  of  the  power  at  a  very  low  rate, 
and  power  fosters  and  promotes  industries. 

Mr.  CuRUEY.  Do  you  think  a  very  low  rate  is  a  rate  that  is  nearly 
three  times  as  large  as  that  which  is  charged  in  Canada  for  the  same 
class  of  power? 

Mr.  Barton.  I  think  the  rates  we  sell  power  at  are  low  rates,  and 
*  they  are  not  three  times  the  price  of  power  as  sold  in  Canada. 
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Mr.  CuRLEY.  I  understood  that  in  Canada  they  sell  power  for  $12 
per  horsepower  and  in  Buffalo  it  is  $86  according  to  the  figures  given 
here  the  other  day. 

Mr.  Barton.  I  think  those  figures  are  not  comparable;  in  the  one 
case  you  have  power  at  a  power  house  right  as  it  comes  from  the 
generators  at  a  high  voltage^  and  in  the  other  case  you  have  the 
power  delivered  at  the  premises  of  the  consumer  after  undergoing 
a  process  of  transformation  and  distribution  and  through  under- 

f  round  conduits.  There  is  the  tranformation  sometimes  three  times. 
0  compare  those  j^rices  is  about  the  same  as  comparing  the  ton 
price  01  pig  iron  with  the  price  of  nails  per  ton.  One  is  the- raw 
and  the  other  is  the  finished  product. 

Mr.  CuRLEY.  Is  there  more  power  sold  on  the  Canadian  side  than 
on  the  American  side  of  the  Falls? 

Mr.  Barton.  No;  there  is  less  sold  on  the  Canadian  side  at  present. 

Mr.  CuRLEY.  Didn't  you  state  a  few  minutes  ago  that  the  greater 
the  volume  of  power  the  companies  could  produce  the  lower  the 
price  at  which  they  could  distribute  it? 

Mr.  Barton.  I  was  referring  then  to  the  distribution  cost  mainly. 
The  distributing  company  of  Buffalo  has  a  large  investment  in  a 
distributing  plant  which  is  capable  of  distributing  more  power  than 
it  is  now  distributing  and  I  suppose  that  as  that  volume  increases  the 
distribution  cost  per  unit  will  be  reduced.  The  same  thing  applies 
to  generating.  If  you  have  an  investment  in  a  plant  or  100,000 
horsepower  and  only  are  turning  out  60,000,  you  have  got  to  pay 
fixed  charges  on  the  entire  development  on  an  income  from  the 
50,000  horsepower. 

Mr.  Garner.  Let  me  see  if  I  get  your  statement  correct.  You  rep- 
resent the  Niagara  Falls  Power  Co.  ? 

Mr.  Barton.  Yes,  sir. 

Mr.  Garner.  That  generates  the  power? 

Mr.  Barton.  Yes,  sir. 

Mr.  Garner.  Then  you  represent,  rather  the  stockholders  in  that 
company  represent,  the  transmission  company  that  takes  it  to  Buffalo? 

Mr.  Sarton.  No;  there  is  no  separate  company.  The  generating 
company  transmits  to  Buffalo. 

Mr.  Garner.  Then  the  Niagara  company  owns  the  controlling 
interest  in  the  distributing  company  in  Buffalo. 

Mr.  Barton.  That  is  true. 

Mr.  Garner.  Then  the  company  that  generates  the  power  owns  the 
controlling  interest  in  all  of  the  companies  up  to  the  consumer? 

Mr.  Barton.  No  ;  the  lighting  business  is  taken  care  of  by  a  sepa- 
rate company. 

Mr.  Garner.  Now,  the  public-service  commission  of  the  State  of 
New  York  has  power  to  regulate  your  prices? 

Mr.  Barton.  It  has. 

Mr.  DiFENDERFER.  Has  it  ever  exercised  that  power  that  you 
know  of? 

Mr.  Barton.  In  our  case? 

Mr.  DiFENDERFER.  Ycs,  sir;  in  any  case. 

Mr.  Barton.  It  has  exercised  it  in  some  cases,  but  not  as  to  our 
companies. 

ilr.  Goodwin.  Lowered  the  rate? 
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Mr.  Barton.  Yes,  sir. 

Mr.  Goodwin.  To  what  extent? 

Mr.  Barton.  I  say  lowered  the  rate  •  I  am  not  speaking  through 
my  personal  knowledge.  I  understand  the  commission  has  investi- 
gated a  number  of  cases  and  that  in  some  cases  it  has  reduced  the 
rate.    I  can't  give  any  case  in  which  it  has  lowered  the  rate. 

Mr.  Goodwin.  Let  us  get  back  to  the  question  of  taxes  paid  last 
year.  Did  you  say  the  total  taxes  paid  by  your  company  aggregated 
$175,000? 

Mr.  Barton.  That  is  the  generating  company  at  the  city  of 
Niagara  Falls. 

Mr.  Goodwin.  That  is  the  company  that  you  are  vice  president  and 
general  manager  of? 

Mr.  Barton.  Yes,  sir.  ' 

Mr.  Goodwin.  Did  that  $175,000  include  the  amount  of  taxes  that 
the  Niagara  Falls  Power  Co.,  of  which  you  are  the  general  manager, 
has  in  the  distributing  company? 

Mr.  Barton.  No;  they  pay  taxes  besides  that  on  their  own  prop- 
erty- 
Mr.  Goodwin.  The  $175,000  was  exclusive  ? 

Mr.  Barton.  Exclusive  of  the  other  company  and  also  exclusive 
of  our  property  outside  of  the  city  of  Niagara  Falls.  We  pay  taxes 
in  every  bailiwick  through  which  the  transmission  line  passes. 

Mr.  DiFENDERFER.  What  is  the  assessed  valuation  of  your  property 
at  Niagara  Falls? 

Mr.  Barton.  Over  $6,000,000. 

Mr.  DiFENDERFER.  The  reasonable  value  you  claim  is  $16,000,000? 

Mr.  Barton.  That  is  our  investment  in  the  city  of  Niagara  Falls. 

Mr.  DiFENDERFER.  That  is  rather  a  low  assessment,  is  it  not? 

Mr.  Barton.  As  compared  with  other  assessments  at  Niagara  Falls 
it  is  higher  than  some  others. 

Mr.  Cline.  Do  you  mean  to  say  that  the  New  York  commission 
fixes  the  exact  price,  or  does  it  fix  a  maximum  price  for  you  ? 

Mr.  Barton.  The  public  service  commission? 

Mr.  Cline.  Yes. 

Mr.  Barton.  I  understand  that  after  investigating  a  given  case  it 
determines  whether  the  rates  charged  are  fair  and  reasonable,  and 
if  it  concludes  that  they  are  not  reasonable  it  reduces  the  rate. 

Mr.  DiFENDERFER.  What  do  you  mean  by  a  given  case? 

Mr.  Barton.  Any  case  brought  to  them  by  complaint. 

Mr.  DiFENDERFER.  Give  us  the  case.  Is  it  one  of  your  own?  Who 
furnishes  this  case? 

Mr.  Barton.  We  have  no  reduction.  The  case  would  be  furnished 
by  the  people  who  complain  against  the  rate. 

Mr.  DiFENDERFER.  I  Understand  there  are  no  individual  com- 
plaints. 

Mr.  Barton.  In  our  case,  you  mean  ? 

Mr.  DiFENDERFER.    YcS. 

Mr.  Barton.  No  ;  I  was  discussing  a  general  proposition. 

Mr.  CiANE.^  I  want  to  ask  for  information  whether  the  commission 
fixes  the  maximum  price  that  you  charge  or  whether  it  fixes  the  iden- 
tical price  at  which  you  shoula  distribute  power. 

Mr.  Barton.  It  fixes  a  maximum.  I  don't  think  they  prevent  you 
from  charging  any  lower  rate. 

28305—12 19 
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Mr.  Sharp.  In  all  cases  that  maximum  rate  is  identical  with  tlie 
rate  charged. 

Mr.  Barton.  I  should  think  it  would  be. 

The  Chairman.  Which  company  paid  the  larger  amount  of  money 
for  taxes  to  the  city  of  Niagara  Falls,  the  Niagara  Falls  Co.  or  the 
hydraulic  company? 

Mr.  Barton.  The  Niagara  Falls  Co. 

The  Chairman.  Why? 

Mr.  Barton.  Because  we  are  assessed  at  a  higher  valuation. 

The  Chairman.  Because  it  owns  more  real  property  in  the  city? 

Mr.  Barton.  That  is  the  theory,  I  think.  Most  of  it  is  on  our 
plant,  $5,000,000  is  on  our  plant. 

Mr.  Brown.  By  one  or  two  questions  I  think  I  can  bring  out  cer- 
tain information  that  the  committee  would  be  interested  in. 

Mr.  Brown.  Mr.  Barton,  at  what  cost  is  the  power  on  the  Canadian 
side  delivered  to  the  Province  of  Ontario  by  their  commission  over 
there? 

Mr.  Barton.  $9.40. 

Mr.  Brown.  Now,  at  what  price  does  the  developing  company  de- 
liver power  in  bulk  at,  we  will  say,  the  limit  of  the  city  of  Buffalo? 

Mr.  Barton.  That  is,  our  company  in  one  case. 

Mr.  Brown.  Yes. 

Mr.  Barton.  $16. 

Mr.  Brown.  In  what  manner  is  that  power  which  is  sold  by  tlie 
commission  on  the  Canadian  side  at  $9.40— at  what  place  is  that  power 
taken? 

Mr.  Barton.  I  understand  it  is  at  the  generating  station,  the 
generated  voltage. 

Mr.  Brown.  Who  pays  for  the  transmission  lines,  the  cost  of  the 
transmission  line  to  the  point  where  it  is  delivered  to  the  city. 

Mr.  Barton.  The  hydroelectric  commission. 

Mr.  Brown.  Included  in  this  cost  of  $16  you  get  at  the  limits  of 
the  city  of  Buffalo,  what  is  the  difference  in  the  conditions  from  the 
conditions  at  which  power  is  delivered  at  $9.40  on  the  Canadian  side? 

Mr.  Barton.  I  think  I  can  answer  that  best  by  stating  the  price 
quoted  by  the  hydr.>electric  commission. 

Mr.  Brown.  What  does  your  company  do  before  you  charge  this 
$16  that  is  not  done  on  the  other  side? 

Mr.  Barton.  The  same  thing^  precisely.  We  step  up  to  a  high 
voltage  and  transmit  it  to  the  point  of  delivery. 

Mr.  Brown.  In  other  words,  that  cost  of  $16  includes  transmission 
across  the  river  from  your  power  plant  up  the  river  to  the  city  limits. 

Mr.  DiFENDERTER.  Supposc  you  do  not  take  it  from  the  Canadian 
side? 

Mr.  Barton.  The  same  thing;  we  step  up  and  transmit. 

Mr.  Brown.  You  transmit  to  the  city  limits  of  Buffalo? 

Mr.  Barton.  Yes,  sir. 

Mr.  Brown.  What  effect  is  that  distance,  as  to  whether  it  is  ex- 
pensive transmission? 

Mr.  Barton.  Tvventy-two  miles  on  the  Canadian  side  and  18  miles 
on  the  American  side. 

We  have  two  separate  pole  lines  with  three  separate  transmission 
circuits.  On  the  Canadian  side  we  have  two  pole  lines  with  three 
separate  independent  circuits. 
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Mr.  Brown.  The  difference  here  between  the  two  costs — that  is,  the 
cost  to  the  Canadian  side  taken  at  the  power  house  and  the  cost  on 
the  American  side  taken  at  the  city  limits — is  approximately  $6. 
Now,  whether  considering  the  extra  cost  of  transmission,  and  the  ex- 
tra cost  for  the  investment  for  transmission  appliances,  is  that  a  fair 
rate,  is  that  extra  $6  any  more  than  necessarily  reasonable  to  cover 
the  difference  in  cost? 

Mr.  Barton.  I  don't  think  it  is. 

Mr.  Brown.  On  the  Canadian  side  the  Canadian  commission  has 
taken  this  bulk  quantity  of  power  at  the  plant  on  the  Canadian  side 
and  transmitted  it  to  consumers.  You  nave  spoken  about  a  place, 
Bridgeburg,  where  the  Canadian  commission  transmits  and  delivers 
to  consumers. 

Mr.  DiFENDERFER.  The  hydraulic  commission  you  have  reference  to  ? 

Mr.  Brown.  I  mean  that.  What  is  that  ? 

Mr.  Barton.  It  is  the  hydroelectric  commission.  It  does  not  trans- 
mit to  Bridgeburg,  but  the  business  men  at  Bridgeburg  asked  the 
commission  to  quote  them  a  price.  Our  transmission  lines  to  Buffalo 
run  through  both  of  those  villages.  They  wanted  to  get  some  power 
from  us  but  they  were  afraid  that  we  were  going  to  charge  them 
too  much  so  they  asked  the  Canadian  commission  for  a  price,  and  the 
price  quoted  by  the  commission  was  a  sliding  scale.  The  village  could 
only  use  less  than  100  horsepower  to  begin  with.  The  commission 
said  it  wouldn't  transmit  less  than  200  and  the  price  quoted  was 
$37.81  per  horsepower  delivered  at  the  high  tension  in  the  village  of 
Bridgeburg,  and  the  municipality  had  to  take  the  power  and  trans- 
form it  and  distribute  it. 

Mr.  DiFENDERFER.  How  far  is  Bridgeburg  from  the  power  plant? 

Mr.  Barton.  Twenty-two  miles  from  Niagara  Falls.  We  are  sell- 
ing power  at  Buffalo  at  $16  under  those  conditions  precisely. 

Mr.  Brown.  Take  the  retail  price  to  the  consumer  that  exists  at 
Toronto,  and  that  at  Buffalo  to  the  consumer.  Generally  speaking, 
how  do  they  run? 

Mr.  Barton.  I  understand  the  rate  established  by  the  hydroelectric 
commission  for  power  in  Toronto  in  some  cases  is  lower  than  the 
Buffalo  rate  to  consumers,  and  in  some  cases  they  are  higher.  Taking 
the  rates  of  the  Cataract  Power  &  Conduit  Co.  as  a  whole,  I  am  told 
that  the  application  of  the  Toronto  rate  to  customers  would  result  in 
a  substantially  larger  income  to  the  distributing  company. 

Mr.  DiFENDERFER.  The  hydroelectric  commission,  as  I  understand 
it,  transmit  their  power  for  $12,  do  they  not,  a  horsepower,  in  some 
instances  ? 

Mr.  Barton.  I  think  for  less  than  that  in  some. 

Mr.  DiFENDERFER.  Well,  I  am  taking  $12  as  a  maximum. 

Mr.  Barton.  The  maximum  cost  or  selling  cost? 

Mr.  DiFENDERFER.  The  selling  cost — $9.40.    What  they  get  it  for. 

Mr.  Barton.  I  don't  know  of  any  case  in  which  they  are  selling  for 
$12.  The  price  at  Toronto,  I  understand,  is  about  $18,  that  is,  the 
transmission  price. 

Mr.  DiFENDERFER.  ToTouto,  what  is  the  distance? 

Mr.  Barton.  About  90  miles.    That  is  not  the  price 

Mr.  Brown.  Is  that  the  price  to  the  city  line  or  the  price  to  the 
consumer? 

Mr.  Barton.  At  the  city  line.    At  transmission  line  voltage. 
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Mr.  Brown.  How  far  is  it  from  Niagara  to  Buffalo? 

Mr.  Barton.  Twenty-two  miles. 

Mr.  DiFENDERFER.  They  charge  the  same  price  for  90  miles  as  you 
do  for  22. 

Mr.  Barton.  Their  price  is  $18,  our  price  is  $16. 

Mr.  DiFENFERFER.  Two  doUars  difference. 

Mr.  Barton.  Two  dollars  difference,  in  our  favor. 

Mr.  Brown.  State  generally,  so  that  the  committee  may  have  an 
idea,  since  your  company  and  these  other  companies  were  furnishing 
power  in  l^iagara  tails,  what  has  been  the  development  in  indus- 
tries in  that  city  under  the  price  at  which  you  furnish  power? 

Mr.  Barton.  I  would  say  that  the  population  of  the  city  of 
Niagara  Falls  has  grown  from  1890  up  to  the  present  time  from  about 
8,000  to  about  35,(K)0,  and  that  has  been  entirely  due  to  the  develop- 
ment of  power  at  Niagara  Falls. 

Mr.  DiFENDERFER.  At  Niagara  Falls,  you  speak  of? 

Mr.  Barton.  Yes,  sir. 

Mr.  DiFENDERFER.  Aloue? 

Mr.  Barton.  Alone. 

Mr.  DiFENDERFER.  Isu't  it  a  fact  that  the  Hydraulic  Power  Co. 
have  that  as  their  territory?  They  do  not  distribute  to  any  other 
point  than  that  particular  point. 

Mr.  Barton.  That  is  true. 

Mr.  DiFENDERFER.  Is  there  competition  there? 

Mr.  Barton.  There  is. 

Mr.  DiFENDERFER.  Bctwccn  your  company  and  the  other  company? 

Mr.  Barton.  There  is. 

Mr.  DiFENDERFER.  Do  you  charge  any  less  there,  or  do  they  charge 
any  less  than  you  ? 

Mr.  Barton.  I  don't  know  what  their  prices  are. 

Mr.  DiFENDERFER.  Or  are  they  the  same? 

Mr.  Barton.  I  don't  know  what  their  prices  are ;  I  have  no  infor- 
mation. 

Mr.  Brown.  It  has  been  stated  by  the  statistics  that  from  about 
1900  to  about  1904  or  1905  the  value  of  manufactured  output  by 
industries  at  Niagara  Falls  increased  from  $8,500,000  up  to  $16,- 
900,000.  Have  you  statistics  showing  what  the  increase  was  in  the 
value  of  output  by  these  industries  between  1904  and  1909  ? 

Mr.  Barton.  Increased  to  $28,600,000.  An  increase  of  about  80 
per  cent  in  five  years. 

Mr.  Brown.  1  understand  the  consumers  complained  in  regard  to 
rates  for  the  New  York  commission — ^that  is,  by  the  consumers,  they 
have  to  be  signed  by  100  consumers. 

Mr.  Barton.  That  is  my  understanding. 

Mr.  DiFENDERi'ER.  Who  makes  that  rule? 

Mr.  Brown.  Do  you  know  of  a  complaint  being  made  and  signed 
by  100  consumers? 

Mr.  DiFENDERFER.  Is  that  the  commission  rule? 

Mr.  Barton.  That  is  the  rule. 

I  might  say  in  regard  to  that  there  has  recently  been  served  on 
the  Cataract  Power  Co.  and  on  us — it  has  been  stated  in  Buffalo  the 
customers  of  a  distributing  company  could  not  serve  a  complaint  on 
a  generating  company.  That  may  be  the  law,  but  a  complaint  has 
been  served  on  us.     We  have  been  notified  to  give  an  answer  within 


PRESERVATION   OF   NIAGARA  FALLS.  287 

20  days.  That  complaint  was  signed  by  150  citizens  of  Buffalo,  and 
out  of  those  three  were  customers  of  the  Cataract  Power  &  Con- 
duit Co. 

Mr.  Brown.  Who  were  the  others  ? 

Mr.  Barton.  I  don't  know. 

Mr.  Brown.  Thev  were  not  consumers? 

Mr.  Barton.  Not  consumers. 

Mr.  Brown.  Customers  of  the  lighting  company  ? 

Mr.  Barton.  I  think  they  were. 

A  Member.  May  I  ask  if  any  of  the  stockholders  of  your  company 
are  interested  in  that  company  ? 

Mr.  Barton.  I  can't  say,  but  I  think  some  persons  there  are  inter- 
ested in  both  companies. 

Mr.  DiFENDERFER.  They  are  interested  in  all  of  those  companies, 
are  they  not?  Possibly  that  is  your  answer  to  there  not  b^ing  a 
gentleman's  agreement.  That  may  be  your  answer  to  that  proposi- 
tion.   It  isn't  necessary. 

Mr.  Barton.  Why  should  there  be  a  gentleman's  agreement?  Is 
there  anything  that  is  secret?  The  whole  thing  is  open  and  aboye 
board,  't'here  is  a  lighting  company  doing  business  there.  They 
were  there,  and  there  is  no  reason  why  we  should  duplicate  their 
inyestment. 

Mr.  Cline.  Then  those  who  haye  these  other  two  companies — 
members  of  your  company  that  haye  an  interest  in  these  other  two 
companies  you  speak  of — also  share  three  different  ^profits,  do  they 
not? 

Mr.  Barton.  I  presume  that  is  the  caso,  but  three  different  profits, 
each  of  which  represents  a  different  inyestment. 

Mr.  Brown.  Has  the  Niagara  Falls  Power  Co.  or  the  Cataract  Co» 
any  controlling  interest  in  this  electrical  company,  the  lighting 
company  ? 

Mr.  Barton.  None  whateyer. 

Mr.  Brown.  The  common  interest  is  simply  the  result  of  accident 
that  one  stockholder  may  hold  some  stock  in  both. 

Mr.  Barton.  It  came  about  in  this  way :  When  the  Niagara  Falls 
Power  Co.  was  organizing  a  distributing  company  in  Buffalo,  the 
lighting  company  was  asked  whether  it  wanted  to  buy  all  this  power 
that  we  were  gomg  to  furnish  to  Buffalo,  and  it  decided  it  wouldn't 
take  the  risk.  Its  directors  thought  it  wasn't  wise  to  inyolye  the 
property  of  their  shareholders  in  that  project.  But  one  or  two  of 
the  gentlemen  interested  in  the  lighting  company  took  the  matter  up 
and  undertook  to  organize  a  local  distributing  company  in  Buffalo, 
and  that  was  done. 

Mr.  Brown.  State,  Mr.  Barton,  what  has  been  the  diyidends  paid 
by  the  Niagara  Falls  Power  Co.  down  to  the  present  time. 

Mr.  Barton.  In  22  years  the  company  has  paid  eight  dividends  of 
2  per  cent  each. 

Mr.  Difenderfkr.  What  are  the  salaries  of  the  gentlemen  who  are 
interested  in  this — ^then  we  will  come  nearer  the  profit? 

Mr.  Barton.  They  are  inadequate,  I  should  say.  They  are  on 
record  in  the  files  of  the  public-service  commission,  if  you  are  in- 
terested. 

The  Chairman.  I  received  a  telegram  from  the  Rev.  Dr.  Lyman 
Abbott,  editor  of  the  Outlook.    If  there  is  no  objection  it  will  be 
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read  and  incorporated  in  the  hearings.    The  telegram  reads  as  fol- 
lows: 

New  York,  January  25,  1912. 
Hon.  William  Sulzeb, 

ChiHrman  House  CammUtee  on  Foreign  Affairs^  Washington,  D.  C: 

May  I  urge  upon  you  favorable  consideratioii  of  the  Joint  resolution  for  the 
extension  of  the  proylsions  of  the  Burton  Act  for  the  preservation  of  Niagara 
Falls?  I  believe  that  Ck)ngres8  should  take  this  action  for  three  reasons: 
First,  Congress  has  already  decreed  that  Niagara  Falls  shall  be  preserved  by 
the  Federal  Government ;  second,  the  report  of  the  Army  engineers  has  shown 
that  the  Falls  are  already  injured  and  are  in  danger  of  further  injury ;  third* 
the  Burton  Act  has  proved  itself  an  effective  instrument  for  the  protection  of 
Niagara. 

Ltmar  Abbott. 

STATEMENT  OF  PBOF.  TAMES  HENBY  HASFEB. 

The  Chaibman.  Mr.  Harper,  you  may  proceed. 

Prof.  Habpeh.  I  do  not  represent  any  interest  in  this  large  ques- 
tion, except  the  dOfiOOfiOO  people  in  the  United  States. 

I  want  to  contribute,  if  I  can,  a  little  light  to  the  subject  of  the 
preservation  of  the  Falls.  As  a  preliminary  proposition,  I  believe 
you  have  some  pictures  here  showing  the  run-off  of  the  Falls  at  the 
time  when  it  was  the  lowest  rainfall  within  the  lifetime  of  any  indi- 
vidual present.    I  want  to  make  that  very  prominent. 

We  are  passing  just  at  the  present  time  the  crest  of  a  drought 
greater  than  that  within  the  knowledge  of  any  man  living  here  or 
nkely  to  be.  These  periods  of  minimum  rainfall  occur  largely  and  af- 
fect largely  the  interior,  and  consequently  have  a  very  pertinent  effect 
upon  the  flow  of  the  Niagara  Falls,  because  it  is  entirely  the  drainage 
of  the  table-lands  in  the  territory  back  in  the  interior  that  the  Falls 
depends  upon  for  their  flow. 

With  that  I  have  been  preparing  some  figures  on  this,  the  history 
of  the  rainfall  and  the  drought,  which  will  be  publishea,  I  suppose, 
but  I  want  to  state  that  we  have  just  passed  or  are  passing  that 
period  of  three  years  of  maximum  drought.  This  is  the  crest  of 
that  period,  and  that  will  not  occur  again  within  the  lifetime  of  any 
individual  here. 

The  Chairman.  Has  the  rainfall,  so  far  as  you  have  been  able 
to  find  out,  increased  or  diminished  along  the  Great  Lakes  for  the 
past  60  years? 

Prof.  Harper.  The  rainfall  has  necessarily  decreased  because  we 
have  cut  away  nature's  sponge,  the  diminution  of  the  timber  supply 
around  that  area  has  been  the  largest  factor,  and  the  prime  factor 
in  the  diminution,  if  there  has  been  any,  the  run-off  at  the  Falls.  I 
have  no  interest  in  them,  hor  do  I  hold  any  briefs  for  a  power  com- 
pany of  any  kind. 

The  Chairman.  Is  it  your  observation  that  the  Great  Lakes  are 
receding? 

Prof.  Harper.  Not  at  all.  The  rainfall  period  will  determine  the 
volume  of  run-off  and  the  very  fact  that  there  are  some  large  im- 
poundments of  water  and  large  power  development  which  20  j^ears 
ago  were  not  in  evidence  at  all  in  that  territory,  has  contributed 
materially  to  a  bettering  or  steadying  this  flow  of  Niagara.  As  a 
matter  or  fact  the  power  development  that  Niagara  now  has  con- 
tributes to  the  flow  of  Niagara.    The  power  development  and  the 
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impoundment  of  water  in  those  areas  has  helped  to  relieve  the  situa- 
tion that  the  cutting  off  the  timber  has  brought  about,  and  the  more 
power  development,  the  larger  impoundment  of  water  taken  care  of 
at  the  low  stages.  In  other  words,  the  larger  power  development 
that  takes  place  back  of  Niagara  Falls  the  steadier  will  be  the  flow 
of  Niagara  Falls.  It  is  only  during  the  low  period  that  people  are 
talking  about  the  preservation  of  tne  Falls,  or  anyone  else  is  inter- 
ested. The  run-on  wouldn't  be  reduced  in  inches  appreciably  if 
there  were  to  be  another  20,000  feet  of  water  taken  there. 

Mr.  Shabp.  Do  you  claim  that  the  cutting  away  of  timber  di- 
minishes the  rainfall? 

Prof.  Harper.  Certainly  not,  only  the  rainfall,  not  only  the 
natural  precipitation,  but  it  immediately  puts  that  water  on  its  way. 

Mr.  Sharp.  I  understand  that,  but  in  what  way  does  it  diminish 
the  actual  precipitation,  the  cutting  away  of  the  timber? 

Prof.  Harper.  That  would  call  n)r  quite  an  extended  observation, 
but  in  simple  terms  anything  that  destroys  the  sponge,  nature's 
sponge  for  the  retention  of  that  rainfall,  affects  the  run-off. 

Mr.  Sharp.  I  understand  that,  but  what 

Prof.  Harper.  The  cutting  off  in  timber  has  brought  about  a 
lessening  in  the  carrying  power  that  is  within  the  basin,  we  will  say, 
of  these  Great  Lakes,  and  a  lessening  of  the  precipitation,  and  it 
has  thrown  the  precipitation  closer  to  the  coast  line.  Our  precipita- 
tion here  in  Washington  will  be  sustained  and  at  times  in  New  York 
during  the  crest  of  niis  drought  the  precipitation  in  New  York  was 
phenomenal,  but  that  was  the  result  of  the  precipitation  being  car- 
ried farther  inland  in  drought  periods.  Nature  proved  that.  Dur- 
ing a  number  of  years  the  precipitation  has  been  nearer  to  the  coast 
line.    And  that  is  a  sort  of  a  balance.    Nature  provides  for  that. 

Mr.  Sharp.  Does  it  diminish  the  precipitation  from  the  clouds, 
the  cutting  away  of  the  forests?  I  can  understand  how  the  forest 
acts  as  a  sponge  and  retains  the  moisture  and  that  it  doesn't  flow 
away  so  rapidly,  but  I  would  like  to  know  how  it  interferes  with 
the  amount  of  precipitation,  because  I  understood  that  there  is  a 
good  deal  of  controversy  on  that  subject,  and  I  would  like  to  get 
your  view  of  just  why  that  action  takes  place. 

Prof.  Harper.  There  is  a  wide  difference  of  opinion  even  among 
the  scientists  on  that  subject,  but  I  might  give  you  an  opportunity 
to  speculate  a  little  bit  on  that  subject  by  stating  some  conclusions 
that  I  have  arrived  at  myself  in  dynamics,  which  govern  primarily 
the  periods  of  greater  and  lesser  precipitation. 

Tne  sun,  which  is  our  center  oi  energy,  is  a  large  magnetic  mass, 
not  in  combustion,  and  bearing  no  relation  to  the  ancients  of  the 
fiery  furnace,  but  simply  a  magnetic  mass.  That  source  of  energy  is 
magnetic,  entering  our  sphere  and  causing  the  phenomena  of  ligl^t- 
ning  and  the  extreme  local  phenomena  of  caloric  energy.  The 
caloric  energy  determines  the  rainfall  and  the  growth  of  plant  and 
animal  life.  That  is  the  basis  of  some  research  work  that  has  been 
going  on  on  my  part  for  over  a  third  of  a  century,  and  the  basis 
of  the  prediction  on  my  part  that  we  were  to  pass  through  a  drought 
period  by  reason  of  the  occurrence  of  the  sun  spots.  I  made  some 
mathematical  calculations  of  that. 

I  had  a  photograph  made  of  the  sun  spots  and  discovered  that  we 
would  have  a  diminution,  possibly,  mathematically  determined,  per- 
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haps  as  high  as  5  per  cent  of  the  sun's  energy.  That  brings  about  a 
drought  period.    That  controls  the  whole  operation. 

Mr.  Sharp.  So  the  existence  of  sun  spots  has  to  do  with  disturb- 
ances of  the  atmosphere? 

Prof.  Harfek.  Not  only  the  atmosphere,  but  seismic,  pestilence, 
drought,  famine,  and  others. 

Mr.  Sharp.  The  sun  spots,  you  think,  were  the  primary  cause? 

Prof.  Harper.  Yes,  sir;  and  some  others. 

Mr.  Sharp.  What  relation  has  the  lessening  of  the  forests  to  the 
production  of  sun  spots? 

Prof.  Harper.  Now  you  have  got  a  subject  that  is  large  enough 
for 

Mr.  Sharp.  I  studied  it  myself  for  30  years,  and  I  think  I  know 
something  about  that  question,  and  I  was  curious  to  get  your  views 
on  the  same. 

Prof.  Harper.  You  had  got  enough  to  make  deductions  that  any 
good  mathematician  could  make  and  our  good  astronomers.  Scien- 
tists have  really  accepted  that  theory. 

Mr.  Sharp.  Professor,  I  don't  think  I  will  take  issue  with  you 
on  the  connection  of  the  sun  spots  with  the  phenomena  that  we  see 
here,  but  I  have  long  been  of  the  opinion  that  the  mere  cutting 
away  of  the  forests  has  very  little  to  do,  if  anything^  with  the  actual 
precipitation  and  the  moisture;  not  with  the  holdm^  it  back,  but 
that  the  cutting  away  of  the  timber  lessens  the  precipitation  and  the 
moisture  it  would  seem  to  be  rather  a  far-fetched  conclusion. 

Prof.  Harper.  It  does  really  lessen  it 

Mr.  Sharp.  There  is  some  doubt  that  it  has  anything  to  do  with  it 
at  all. 

Prof.  Harper.  Not  to  my  mind.    I  think  if  you  follow  my 

The  Chairman.  Mr.  Harper,  get  down  from  sim  spots  to  this 
mundane  sphere,  and  tell  us  what  you  have  to  say  about  this  legis- 
lation. 

Prof.  Harper.  I  thought  that  statement  to  you,  gentlemen,  that 
the  relation  of  the  scenic  beauty  of  the  Falls  to  the  present  employ- 
ment of  water  for  power  which  has  been  carefully  determincKi  by 
very  good  and  competent  engineers — ^the  run-off  can  be  had  without 
any  apparent  effect  upon  the  Falls,  and  as  I  have  endeavored  to 
show,  and  which  is  deducible  to  mathematical  terms  at  the  present, 
there  has  been  an  extreme  diminution  of  rainfall  on  the  table-lands, 
and  the  scenic  beauty  of  the  Falls  during  the  year  just  past  hasn't 
been  materially  affected.  The  few  thousand  or  more  feet  run-off 
that  is  called  for  by  the  bill  wouldn't  have  any  effect  at  all. 

I  desire  to  speak  further  upon  the  proposition  of  the  impoundment 
of  water.  George  Washington  had  a  plan  for  impounding  in  large 
basins  the  water  of  the  Potomac  Biver,  and  he  proposed  slack-water 
navigation  for  two  purposes — for  power  and  navigation  and  for  con- 
trol— it  is  one  of  the  most  intelligent  briefs  on  the  subject  that  we 
have  got,  including  the  best  of  our  engineers  for  a  hundred  years 
since. 

The  Chairman.  George  was  a  great  man. 

The  committee  will  now  take  a  recess  until  2  o'clock,  and  the  hear- 
ings will  be  closed  this  afternoon.  The  committee  has  been  very 
patient  and  courteous  to  all  of  the  gentlemen  who  have  come  here, 
and  we  have  tried  to  give  you  as  much  latitude  as  possible  to  get 
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your  view  on  the  legislation  which  is  before  the  committee.  This 
committee  is  very  busy,  and  we  must  close  these  hearings  this  after- 
noon. We  will  go  on  from  2  o'clock  until  5,  three  hours,  and  I  hope 
you  gentlemen  who  want  to  be  heard  will  get  together  and  agree 
about  how  much  time  you  want. 

Mr.  CuRLBY.  I  was  going  to  ask  that  a  part  of  the  report  compiled 
by  Dr.  McLaughlin  in  his  report^  on  page  47,  be  included  in  his  re- 
marks, that  portion  relative  to  distribution  of  typhoid  fever  in  the 
State  of  New  York. 

GEOGRAPHICAL  DISTBIBUTION   OF  TYPHOID  FEVEB  IN   THE   STATE   OF   NEW   YORK. 

Ill  the  cities  of  New  York  State  with  good  water  supplies  the  t3Tholcl  death 
rate  is  low,  as  shown  by  the  following  table : 


Cities. 


New  York.. 
Rochester... 

Syracuse 

BinghuntoD 

mica 

Olean 

Amsterdam. 
Johnstown.. 


1 

Hate  per  100,000  of 

population. 

Average 

1909 

for  10 

3rears. 

12.7 

17.0 

8.6 

13.7 

11.1 

14.8 

13.1 

20.0 

15.8 

17.3 

11.1 

18.5 

11.9 

18.6 

.0 

17.1 

On  the  other  hand,  those  cities  using  unflltered  water  from  contaminated 
rivers  haye  a  high  typhoid  rate : 


Cities. 


Niagara  Falls 

Cohoes 

Locicport 

Oswugu 

Oj^densburg 

North  Tonawanda 

Tonawanda 

Rome 


Average 

rate  per 

100,000  of 

population 

for  10  years. 


129.1 
83.8 
51.5 
49.8 
4S.O 
34.1 
31.5 
21.7 


Souroe  of  supply. 


Niagara  River. 

Moliawk  River. 

Erie  Canal  and  recently  Niagara  River. 

Oswego  River 

Oswegatchie  River. 

Niagam  Uiver. 

Do. 
Mohawk  River  until  1909,  now  FLsh  Creek. 


I 


Thereupon,  at  12  o'clock,  the  committee  took  a  recess  until  2 
o'clock  p.  m. 
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The  committee  reconvened,  pursuant  to  the  taking  of  recess,  at 
2  o'clock  p.  m. 

STATEMEHT  OF  BICHASD  B.  WATBOVS. 

The  Chaibman.  Mr.  Watrous,  you  can  proceed.  Do  you  want  to 
put  that  document  in  the  record  as  part  of  your  remarks! 

Mr.  Watbous.  Yes,  sir.  As  part  of  the  remarks  of  Mr.  McFar- 
land. 

Mr.  Chaimian  and  gentlemen,  by  reason  of  the  fact  that  we  have  bad  accesB 
to  Honae  Document  No.  246,  only  after  tbe  dosing  of  the  bearing  held  on 
Tuesday  last,  we  find  it  necessary  to  present  to  you,  in  summarized  and  easily 
understandable  form,  tbe  exceedingly  important  information  contained  in  that 
document,  entitled  "  Preservation  of  Niagara  Falls^'*  which  has  a  vital  bearing 
on  tbe  legislation  before  you. 

1.  In  this  document  there  has  been  collected  and  presented  tot  the  first  time, 
by  the  engineers  of  the  lake  survey,  authoritative  information  to  show  exactly 
the  conditions  prevailing  at  Niagara  Falls  up  to  the  comparativdy  recent  date 
of  June,  1911.  On  pages  15  and  16  of  this  Document  246  are  given  details  as 
to  power  produced  from  Niagara  water,  on  both  sides  of  the  inttf national 
border. 

It  appears  that  the  two  power  plants  operated  on  the  United  States  shore 
were  producing  in  June,  1911,  a  total  of  165,010  electrical  horsepower,  and  that 
tbe  three  power  plants  oi^erated  on  the  Canadian  shore  were  producing,  at 
the  same  time,  133,000  horsepower.  The  aggr^^ate  represents  a  total  produc- 
tion of  298,010  horsepower,  from  water  abstracted  from  the  glory  of  Niagara, 
as  of  June,  1911. 

It  further  appears  that  while  of  this  total  there  is  produced  on  the  Canadian 
side  nearly  47  per  cent,  the  use  of  Niagara-generated  electric  power  in  Canada 
is  but  16.6  per  cent  of  the  total  production. 

That  is,  the  three  Canadian  plants  (two  of  them  owned  and  operated  by 
citizens  of  tbe  United  States)  make  nearly  half  of  the  total  power  taken  from 
the  glory  of  Niagara,  but  sell  for  use  in  Canada  barely  one-sixth  of  the  total. 

In  fact,  it  is  probable  that  but  one  of  the  soK^alled  Canadian  plants — and  that 
the  smaller  one — could  operate  upon  the  load  furnished  within  the  Province  of 
Ontario.  Thus  tbe  much-vauuted  increase  in  Canadian  manufactures,  said  to 
have  t^n  brought  about  by  the  availability  of  electric  power,  proved  before 
your  committee  on  Tuesday  last  to  be  obtained  at  barely  half  the  price  charged 
consumers  in  Buffalo  for  the  same  i)ower,  has  amounted  to  but  49,500  electrical 
horsepower. 

It  is  interesting  in  this  connection  to  call  your  attention  to  the  prospectus 
of  the  hydroelectric  power  commission  of  the  Province  of  Ontario,  which  in 
its  first  report,  published  April  4,  1906,  says,  on  page  7 : 

«They  are  satisfied  that  a  market  for  at  least  50,000  horsepower  could  be 
obtained  within  a  reasonable  radius  of  Niagara  Falls  as  soon  as  transmission 
lines  can  be  constructed,  and  this  could  be  increased  to  at  least  100,000  horse- 
power within  five  years  thereafter." 

The  actual  development,  concerning  which  the  Canadian  company,  most 
desirous  of  sending  increased  power  into  the  United  States,  has  given  you 
alarming  reports,  has  not  proved  equal  by  any  means  to  the  optomistic  view 
had  of  it  in  1906. 

It  Is  obvious  that  it  is  the  practically  unrestricted  and  completely  doubled 
prices  charged  consumers  in  the  United  States  that  have  made  the  American 
producers  of  i)ower  in  Canada  so  anxious  to  have  your  committee  aid  in  ex- 
tending, at  100  per  cent  advance,  the  beneficient  opportunity  to  further  deplete 
the  beauty  and  impressiveness  of  Niagara  Falls,  from  which  effort  they  are 
now  restrained  by  the  provisions  of  the  Burton  bill. 

2.  It  is  in  point  to  call  your  attention  to  the  fact  that  at  the  average  prevail- 
ing efficiency — namely,  12  electrical  horsepower  per  cubic  foot  of  water  taken 
from  Niagara  Falls — the  combined  treaty  diversion  would  produce  672,000 
horsepower.  This  is  more  than  double  the  production  as  reported  in  House 
Document  246,  which  document,  on  page  13,  again  reiterates  tbe  conclusions 
of  all  the  engineers  who  have  impartially  studied  this  problem,  to  the  effect 
that— 
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The  artificial  diversions  of  the  power  companies  have  materially  added  to 
the  injury  or  interference  with  the  scenic  grandeur  of  Niagara  Fall&  Addi- 
tional diversions  now  contemplated  will  increase  this  damage." 

The  increase  to  the  treaty  permissions,  which  are  in  no  sense  obligatory, 
would  mean  the  development  of  two  and  one*quarter  times  as  much  power  at 
Niagara  Falls  as  was  being  developed  there  in  June,  1911,  and  it  is  not  im- 
proper to  assume  that  interference  with  the  scenic  integrity  of  Niagara  Falls, 
which  it  was  the  plain  and  only  purpose  of  article  5  of  the  Canadian  treaty  to 
preserve,  would  be  in  that  proportion.  Again  we  quote  from  page  12  of  House 
Document  246 : 

"  On  the  depth  and  volume  of  flow  over  the  cataracts,  and  on  the  continuity 
of  the  crest  lines  •  •  •  depend  largely  the  character  of  spectacle  that  it  is 
desired  to  preserve.*' 

d.  On  page  16  of  House  Document  246  may  be  found  significant  data  on  the 
prevailing  efBciency  of  the  use  of  the  water  by  all  the  power  plants  operating 
at  Niagara  Falls.  Taken  into  account  with  the  admittedly  deficient  operating 
heads  now  in  use,  the  eflSciency  is  given  as  but  63  per  cent,  or  not  two-thirds  of 
the  available  power  which  might  be  obtained. 

But  on  the  basis  of  using  the  full  220-foot  head  which  is  said  to*  be  practicable,, 
the  total  efllciency  of  all  the  plants  is  but  48  per  cent,  or  less  than  half  that 
suggested  as  possible. 

As  we  had  the  honor  to  insist  on  Tuesday  before  your  committee,  the  water 
of  Niagara  Is  precious  water ;  11  belongs  to  all  the  world  and  is  of  immeasurable 
value,  both  from  the  scenic,  the  patriotic,  the  financial,  and  the  conservatfona) 
points  of  view,  to  the  people  of  the  United  States  and  Canada.  Every  foot 
abstracted  from  tpe  productive  and  God-given  glory  of  the  Falls  ought  to  be 
made  to  produce  the  utmost  possible  amount  of  power,  and  not  the  easiest 
possible  amount 

So  long  as  the  companies  producing  power  at  Niagara  Falls  are  found  by 
impartial  Government  engineers  to  be  operating  under  an  efficiency  of  only  4$ 
per  cent,  it  is  respectfully,  but  insistently,  urged  that  they  have  absolutely  no 
right  to  usk  for  further  diversions,  depletions,  and  injuries  to  this,  our  principal 
American  scenic  asset 

4.  The  specious  character  of  the  plea  made  for  the  free  and  unrestrained 
admission  from  Canada  of  power  produced  there,  we  have  outlined  to  you. 
With  the  known  fact  that  the  three  large  companies  operating  in  the  United 
States  and  in  Ontario  draw  from  the  upper  pool,  equally  depleting  the  whole 
cataract  and  that-  the  two  remaining  companies  draw  directly  and  entirely 
from  the  much  endangered  Horseshoe  Fall,  which  is  as  much  American  as 
Canadian,  we  are  confident  that  no  member  of  this  committee  will  be  found  to 
assume  that  it  is  a  matter  of  indiflference  as  to  what  Canada  may  do — when 
the  doing  in  Canada  is  by  American  citizens,  and  so  overwhelmingly  for  x>06sible 
American  consumption. 

The  guilt  of  the  Federal  Government  is  as  great  in  respect  to  the  proceeding 
destruction  of  the  glory  of  Niagara  Falls  for  every  horsepower  admitted  from 
Canada  as  for  every  horsepower  develoi>ed  in  the  United  States. 

It  is  further  obvious  that  if  proper  restraint  is  had  upon  the  importation 
of  electrical  power  from  Canada,  it  will  be  many  years  before  the  damage  will 
l>ecome  more  serious.  With  loss  of  50,000  horsepower  in  use  now  of  the  432  000 
horsepower  it  is  expected  to  produce  under  the  treaty  diversion  on  the  Canadian 
side,  there  will  be  time  for  sentiment  to  form  in  Canada,  which  will  Inevitably 
be  formed  and  will  prove  as  effective  in  demanding  the  scenic  preservaton  of 
the  Falls  as  it  has  so  far  proved  in  the  United  States. 

Gentlemen,  if  yon  so  act  as  to  hold  down  the  spoliators  of  Niagara  to  the 
amounts  which  have  been  given  them  to  protect  their  investments,  with  a  fair 
profit  to  all  enterprises  going  at  the  time  the  will  of  the  people  was  manifested 
in  the  United  States,  you  will  be  doing  justice,  and  full  Justice,  to  every  honest 
interest  represented,  and  respecting  as  well  the  overwhelming  desire  of  the 
American  people  to  have,  see,  enjoy,  and  hold  in  reserve,  no  further  damaged, 
the  scenic  glory  of  Niagara  Falls. 

Respectfully  submitted. 

American  Civic  Association, 
By  J.  Horace  McFarland,  President, 
RicHAim  B.  Watbovs,  Secretary, 

Mr.  Watrous.  Following  Tuesday  morning,  when  we  adjourned,  I 
might  say,  Mr.  Chairman,  that  this  statement  is  a  paper  presented 


294  VRESEKVATION   OF   NIAGARA  FALLS. 

upon  the  i-eading  by  Mr.  McFarland  of  the  latest  report  returned  to 
the  House — Document  No.  246,  which  includes  the  figures  of  diver- 
sion up  to  the  expiration  of  the  present  bill. 

I  would  like  to  ask,  Mr.  Chairman,  if  you  have  any  knowledge 
when  the  committee  is  going  to  have  the  benefit — when  this  is  going 
to  be  delivered  to  you? 

The  Chairman.  We  expect  to  close  the  hearings  to-day.  Just  so 
soon  as  the  reporters  can  have  the  minutes  transcribed  they  will  be 
corrected  by  the  various  speakers  and  sent  to  the  Public  Printer. 

Mr.  Watrous.  You  Expect,  of  course,  to  use  these  documents? 

The  Chairman.  Yes. 

Mr.  Cohn  desires  to  be  heard  further. 

Mr.  CoiiN.  The  statement  was  made  here  that  the  companies  at  the 
present  time  are  utilizing  but  13,800  cubic  feet  of  water.  That  state- 
ment was  based  upon  a  report  of  some  officials  of  the  War  Depart- 
ment made  in  June,  made  as  on  June  11,  in  which  it  was  stated  that 
the  Niagara  Falls  Power  Co.  was  using  7,870  cubic  feet  of  water  per 
second,  whereas  it  has  a  permit  for  8,600  cubic  feet ;  that  the  hydraulic 
•company  was  using  3,350  feet  per  second,  whereas  they  were  allowed 
6,500  feet,  and  the  other  company  was  using  400  feet  per  second, 
whereas  it  has  a  permit  for  500  feet  per  second. 

The  suggestion  was  made,  I  think  by  Eepresentative  Cooper,  that 
that  might  have  been  with  the  same  purpose.  That  the  full  amount 
was  not  used  as  that  other  company  could  not  under  the  existing 
law  get  any  power  beyond  16,600  cubic  feet,  although  the  law  allowed 
the  Secretary  of  War  under  certain  conditions  to  grant  permits  in 
•excess  of  those,  either  under  the  Burton  bill.  I  wiSi  to  say  there  is 
no  such  purpose  on  the  part  of  anyone  that  the  use  of  the  water  is 
fluctuating,  and  that  permits  in  excess  of  16,600  cubic  feet,  the  extent 
of  the  bill,  they  must,  under  the  terms  of  that  act,  be  granted  to  the 
•existing  companies.  I  just  state  that  to  answer  any  argument  of 
that  character. 

I  wish  to  say,  in  the  second  place,  that  our  company,  the  hydraulic 
-company,  has  at  no  time  professed  to  waive  its  common-law  riparian 
right,  or  the  rights  under  its  grant  from  the  State  of  New  York, 
but  it  accepts  the  permit  from  the  Secretary  of  War  because  the  whole 
subject  of  permits  under  the  Burton  bill  was  assumed  to  be  a  tem- 
porary affair. 

The  third  statement  I  wish  to  make  is  in  respect  to  one  matter  this 
morning,  with  reference  to  the  water -^of  the  Niagara  River,  that  was 
used  for  domestic  purposes  at  the  city  of  Niagara  Falls. 

The  city  of  Niagara  Falls  is  now  installing  and  "will  have  completed 
by  June  a  suitable  filtration  plant  so  that  the  question  of  the  water  of 
the  Niagara  River  used  for  domestic  purposes  does  not  enter  into 
this  affair  in  any  way.  I  would  like  to  have  the  chairman  call  upon 
the  representatives  of  the  War  Department  present  to  give  the  actual 
user  in  cubic  feet  per  second  of  water  for  power  purposes  by  the 
<!ompanies,  according  to  its  last  report. 

The  Chairman.  Mr.  Brown,  is  there  anything  further  you  desire 
to  say  ? 

Mr.  Brown.  Nothing  orally,  Mr.  Chairman,  except  possibly  this, 
that  the  position  of  the  Niagara  company  is  the  same  in  regard  to 
this  last  matter  stated  by  Mr.  Cohn  for  the  hydraulic  company.  We 
took  the  permits  as  a  temporary  matter,  never  having  waived  our 
right,  and  as  said  here  the  other  day  we  have  called  your  attention 
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to  our  legal  rights,  not  for  the  purpose  of  telling  you  what  we  arc 
goin^  to  do,  or  what  you  have  got  to  do,  but  just  to  emphasize  ihe 
equities  that  should  be  considered  in  our  favor. 

Under  the  chairman's  permission  given  the  other  day,  I  shall  ask 
at  the  close  of  these  hearings  to  file  a  brief  summary,  including  pos- 
sibly answers  to  propositions  that  have  been  made  as  they  occurred 
to  me. 

Mr.  Garner.  Supposing  that  Congress  should  decide  not  to  permit 
any  water  to  be  taken  out  of  the  Niagara  River  on  the  American  side 
on  the  ground  that  it  injures  navigation,  and  upon  an  investigation 
of  the  ficts  the  courts  should  determine  that  it  did  not  injure  naviga- 
tion, although  Congi^ss  on  that  ground  refused  to  permit  water  to 
be  taken  from  it.  What  would  be  the  result  of  a  contest  in  the 
courts?  Or,  in  other  words,  if  I  may  put  the  question  in  this  way: 
If  Congress  should  find  that  it  would  injure  navigation  to  permit 
20,000  cubic  feet  per  second  to  be  taken,  and  by  legislation  should 
prohibit  any  portion  of  it  to  be  taken,  and  you  should  go  into  the 
courts  and  contend  that  the  finding's  of  Congress  were  erroneous  and 
establish  that  fact  to  the  satisfaction  of  the  court,  that  it  did  not  in- 
terfere with  navigation,  would  you  still  be  entitled  to  take  20,000 
cubic  feet  per  second  ? 

Mr.  DiFENDERFER.  Under  the  treatv. 

Mr.  Brown.  In  the  first  place,  let  me  say  if  I  could  predict  always 
what  the  findings  of  the  court  would  be,  the  function  of  a  lawyer 
would  be  done  away  with. 

It  is  the  uncertainty  in  the  solving  of  these  problems  in  these  mat- 
ters before  the  courts,  that  we  help  to  bring  about  a  solution.  I  could 
not  predict,  sir,  what  a  court  would  say,  and  I  can  only  say  what  in 
my  opinion  they  ought  to  say  and  what  I  would  advise  a  client  they 
ought  to  say  under  the  law  as  I  see  it  to  be. 

In  that  connection  I  would  say  to  my  client  that  the  United  States 
Supreme  Court  has  already  held  in  the  drainage  case  in  Two  hundred 
United  States  that  legislation  by  Congress  where  it  attempts  to  limit 
private  rights,  where  it  tends  to  usurp  private  rights,  the  function  of 
Congress  m  legislating  or  limiting  upon  personal  or  private  rights, 
is  stated  by  the  United  States  Court  that  the  exercise  of  such  powers 
must  have  a  "  substantial  relation  to  the  public  objects  which  the 
Government  may  legally  accomplish,"  and  lurther  on  the  court  says 
that  the  exercise,  or  attempted  exercise,  of  any  power  by  the  United 
States  Government — or  any  Government  in  these  matters — must  not 
be  "  arbitraiy  or  unreasonable,  or  l^yond  the  necessities  of  the  case,'* 

Those  are  from  the  United  States  Supreme  Court  in  Two  hundredth 
United  States.  On  the  same  principle  I  should  also  quote  to  my 
client  as  laid  down  by  the  State  of  New  York  in  a  Niagara  decision, 
where  they  say  "not  even  a  State  has  the  liberty  to  interfere  with 
the  riparian  rights  of  the  relator  arbitrarily,  but  such  interference, 
if  attempted,  must  be  in  the  interest  of  some  substantial  right  of  the 
State  affected  by  the  exercise  of  the  rights  of  the  riparian  to  the  use 
of  the  water  of  the  river."    (70  App.  Div.,  543.) 

Such  principles  as  that  I  should  present  to  my  clients  and  advise 
them  that  they  had  rights  which  would  be  protected  in  the  courts. 

Mr.  DiFENDERFER.  At  that  point— supposing  there  was  a  tribu- 
tary branch,  we  will  say,  a  river  supplying  a  navigable  stream, 
would  a  company  have  a  right  to  dam  up  and  divert  that  water,  or 
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could  the  United  States  Grovemment  prohibit  them  from  doinir  that 
thing? 

Mr.  Bbown.  To  get  the  question  clear,  Mr.  Difenderfer,  you  mean 
by  diversion  to  divert  it  away  and  have  it  returned  to  the  stream  ? 

Mr.  DiFENDEBTEB.  Ncvcr  returned  to  the  stream.  The  Govern- 
ment would  have  a  right,  would  it  not,  to  interfere  in  a  case  of  that 
kind? 

Mr.  Bbown.  Not  only  the  Government,  but  every  riparian  owner 
below,  because  under  the  law  when  a  man  diverts  water  from  a 
stream — and  the  same  principle  applies  whether  it  is  navigable  or 
unnavigable — ^makes  any  substantial  diversion — ^he  must  return  it 
to  the  river.  If  by  not  so  returning  it  the  lower  riparian  owner 
suffers,  or  if  the  public  suffers,  they  each  and  both  have  a  remedy. 

Mr.  DiFENDEBFEB.  I  bclievc  there  is  a  Bio  Grande  decision  of  the 
United  States. 

Mr.  Cline.  There  is  a  Colorado  decision,  too,  on  that  point. 

Mr.  Bbown.  Yes,  but  you  must  remember  that  the  Colorado  de- 
cision and  in  some  respects  the  Rio  Grande  decision  are  decisions 
which  are  not  based  upon  riparian  rights.  The  decision  there  is 
based  upon  what  we  call  the  law  of  "  prior  appropriation,"  that  if 
any  man  goes  in  upon  a  stream  and  diverts  the  water,  and  carries  it 
away  for  irrigation  for  instance,  he  does  not  have  to  return  it,  and 
he  gains  a  prior  right  over  everj'  subsequent  user,  whether  that  sub- 
semient  user  be  a  riparian  or  any  other  person.  That  law  exists  in 
Colorado. 

It  is  for  the  same  reason  that  the  decision  read  by  Mr.  Watrous, 
the  Colorado  decision,  is  all  right  in  its  place,  but  it  does  not  apply 
here.  That  Colorado  decision  read  the  other  day  is  where  a  man 
upon  a  stream  had  a  waterfall  which  was  attractive,  and  he  had 
used  it  in  beautifying  and  developing  his  place,  his  summer  resort. 
Afterwards,  somebody  above  tried  to  divert  some  of  the  stream. 
The  scenic-beauty  man  said  that  he  had  appropriated  this  fall  as  a 
part  of  the  beauty  of  his  property  and  he  claimed  it  by  prior  appro- 
priation. A  subsequent  man  can  not  get  rights  against  him,  and  the 
courts  sustained  him. 

Mr.  Cline.  I  don't  want  to  make  this  tedious.  Do  you  claim  that 
your  company  is  now  seeking  to  exercise  all  the  rights  conferred 
upon  them  as  riparian  owners  by  the  common  law  of  the  State  of 
New  York,  or  haven't  they  submitted  some  of  those  rights  to  the 
jurisdiction  of  the  Secretary  of  War,  or  the  jurisdiction  of  the  com- 
mission of  the  State  of  New  York  ? 

Mr.  Bbown.  In  answer  to  your  question,  sir,  speaking  for  the 
Niagara  company,  we  have  riparian  rights,  vested  property  rights, 
beyond  the  extent  that  they  have  been  exercised  under  any  permits 
or  as  measured  by  any  permits  from  the  Government.  Temporarily, 
and  having  regard  for  scenic  beauty,  they  have  submitted  to  pro- 
visions which  have  limited  them  to  a  certain  use  which  is  less  than 
their  legal  rights. 

Their  taking  the  permits  from  the  Government  did  not  in  any 
way  constitute  a  submission  of  their  rights  to  what  is  claimed — ^the 
right  of  the  Government  to  dictate  under  the  present  law.  They 
simply  submitted  as  a  temporary  matter.  For  instance,  our  com- 
pany had  a  capacity  already  developed,  which  required,  for  an  eco- 
nomical operation,  10,000  cubic  feet  a  second.     The  present  law 
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limited  that  to  8,600.  They  submitted  to  that  only  as  a  temporary 
submission,  until  the  thing  should  be  adjusted,  and  we  want  to  claim 
our  right  to  have  the  use  of  10,000  cubic  feet.  We  don't  expect  you 
to  fix  that  in  detail,  but  expect  that  to  whatever  body  you  leave  that 
to  we  may  show  our  equities  that  that  body  may  have  the  power  at 
least  to  consider  them. 

In  the  same  way,  the  hydraulic  company  needs  3,000  more  in  order 
to  develop  full  capacity  by  operating  at  what  will  be  a  normal  point 
of  ec(momy,  and  I  say  for  them  that  they  ought  to  have  their  3,000. 

STATEHEHT  OF  MB.  PHUIF  B.  BABTON— Besumed. 

Mr.  Habrison.  When  was  the  Cataract  Co.  organized? 

Mr.  Barton.  About  14  years  ago. 

Mr.  Harrison.  About  1898?  What  was  the  organized  capital  at 
that  time? 

Mr.  Barton.  It  was  in  1895  or  1896  it  began  business,  I  think. 

Mr.  Harrison.  What  was  the  capitalization? 

Mr.  Barton.  The  present  capitalization  is  $2,000,000  stock  and 
something  under  a  million  dollars  and  a  half  in  bonds. 

Mr.  Harrison.  What  was  the  original  capitalization  of  that  com- 
pany ? 

Mr.  Barton.  Authorized,  you  mean? 

Mr.  Harrison.  No,  sir;  paid  in. 

Mr.  Barton.  I  can't  give  you  that. 

Mr.  Harrison.  I  understood  you  to  say  this  morning  that  a  ma- 
jority of  the  stock  is  owned  by  the  Niagara  Falls  Co. 

Mr.  Barton.  That  is  true. 

Mr.  Harrison.  How  much  did  that  cost? 

Mr.  Barton.  Niagara  Falls  Power  Co.  ? 

Mr.  Harrison.  Yes. 
.    Mr.  Barton.  That  stock  was  given  to  the  Niagara  Falls  Power  Co. 
as  part  of  a  consideration  for  the  power  contract  and  for  the  fran- 
chise in  the  city  of  Buffalo,  the  Niagara  Falls  Power  Co.  had  ob- 
tained. 

Mr.  Harrison.  In  other  words,  the  Niagara  Falls  Power  Co.  paid 
nothing  in  cash  or  nothing  in  property  except  that  it  gave  up  the 
right  to  enter  the  city  of  Buffalo  to  distribute  their  power  there. 

Mr.  Barton.  That  partly  is  true.  Their  franchise  in  Buffalo  also 
is  a  concession  in  price. 

Mr.  DiFENDERFER.  It  WRS  a  prescut,  in  other  words. 

Mr.  Barton.  No  ;  it  wasn't  a  present.  There  is  a  very  substantial 
consideration  in  the  power  contract,  the  very  low  price  at  which 
power  was  sold  to  the  company  was  part  consideration. 

Mr.  DiFENDERFER.  That  was  the  consideration  at  that  time,  a  con- 
cession, was  it  ? 

Mr.  Barton.  It  was. 

Mr.  DiFENDERFER.  At  about  how  much  would  you  approximate  the 
value  of  that  concession? 

Mr.  Barton.  Well,  under  present  conditions  the  Cataract  Co.  is 
paying  6  per  cent  dividends.  The  Niagara  Falls  Power  Co.  is  get- 
ting aoout  $60,000  for  its  share  of  those  dividends,  $60,000  a  year, 
ana  at  the  present  rate  power  is  delivered,  about  65,000  horsepower, 
it  would  be  about  $1  a  horsepower. 
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Mr.  DiFENDERFER.  PcF  year? 

Mr.  Barton.  Per  year. 

Mr.  Harrison.  Is  this  company,  the  Niagara  Falls  Co.,  is  that  the 
company  that  Morgan  is  interested  in? 

Mr.  Barton.  I  am  not  sure  that  Mr.  Morgan  personally  is,  but  the 
J.  P.  Morgan  Co.  is  a  large  shareholder  of  the  company. 

The  Chairman.  Congressman  Smith  desires  to  be  heard. 

STATEMENT  OF  CHABUBS  B.  SMITH. 

Mr.  Smith.  I  desire  to  ask,  Mr.  Chairman,  if  Mr.  Kenefick  wishes 
to  say  anything. 

I  will  read,  with  the  committee's  consent,  two  letters  which  I  re- 
ceived from  Buffalo,  which  tend  to  show  the  attitude  of  the  people 
of  that  city. 

The  first  one  is  from  Mr.  Frank  C.  Ferguson,  a  leading  lawyer  of 
the  city,  who  wanted  to  come  before  the  committee  but  was  unable  to 
do  so  because  he  had  to  appear  before  the  Interstate  Commerce  Com- 
mission.   This  is  what  he  says : 

Febguson  &  Magavern, 
Buffalo,  N.  y.,  January  20,  1912, 

Hon.  Charles  Bennett  Smith, 

Washington,  D.  G, 

Deab  Sib:  I  am  glad  tbat  you  arc  taking  such  a  great  interest  in  the  two 
Niagara  Falls  power  questions,  the  question  of  the  production  of  electrical 
power  on  this  side  of  the  line,  and  the  question  of  the  importation  of  Canadian 
power. 

I  hope  that  these  things  may  be  made  plain  to  the  committee,  notwithstand* 
ing  the  fact  that  the  great  public  does  not  find  it  so  easy  to  go,  or  send  its 
agents,  to  Washington,  and  get  their  views  directly  before  the  authorities,  as 
to  the  power  companies. 

1.  That  while  electrical  power  is  produced  by  the  use  of  the  Niagara  Falls 
current  at  a  low  cost  to  the  producers,  the  public,  on  this  side  of  the  interna- 
tional boundary  line  at  least,  have  never  received  any  benefit  from  that 
decreased  cost  of  production.  On  the  contrary,  it  has  always  had  to  pay 
exceedingly  high  rates.  Indeed,  the  city  of  Buffalo  particularly  Is  worse  off 
to-day  than  as  though  no  electrical  power  at  the  B'alls  had  ever  been  developed. 
In  anticipation  of  cheap  Niagara  Falls  power,  it  advertised  itself  far  and  wide 
as  the  electrical  city.  Owing  to  the  fact  that  it  has  always  had  to  pay  exces- 
sive ratios  for  power,  it  could  not  and  did  not  **  make  good  "  in  its  claim,  und 
the  reaction  that  followeil  when  the  outside  world  found  out  the  facts  has 
harmed  it  greatly.  You  know  this  as  well  as  I  do,  but  people  living  500  miles 
from  Buffalo  do  not  generally  know  it.  I  wish  that  the  committee  could  have 
one  of  its  hearings  at  Buffalo,  in  order  that  it  might  find  out  what  the  local 
sentiment  in  this  matter  really  is. 

2.  Any  sentiment  in  western  New  York  that  any  of  the  power  ci>mpanleB 
should  be  given  the  right  to  use  any  more  water  than  they  now  have  the  legal 
right  to  use,  is  strictly  confined  to  the  power  companies  themselves,  their 
agents  and  servants.  All  of  the  rest  of  the  public  believe  either  that  no  addi- 
tional water  should  be  used  for  the  development  of  electrical  power,  or  that 
the  additional  4,400  cubic  feet  of  water  which  the  treaty  allows  to  be  taken, 
should  be  turned  over  to  the  State  of  New  York.  Leaving  out  of  account  the 
matter  of  the  injury  to  the  natural  beauty  of  the  Falls  by  the  diversion  of 
water,  it  would,  of  course,  be  to  the  manifest  advantage  of  the  public  to  have 
additional  electrical  power  developed  at  the  Falls,  if  the  public  could  therdi>y 
get  the  power  at  a  reasonably  low  rate,  as  it  probably  could  if  the  present 
electrical  power  monopoly  should  be  broken  and  the  additional  current  or 
power  development  be  turned  over  to  the  State  of  New  York.  The  production 
and  distribution  of  electrical  power  at  the  Falls  at  the  present  time  Is  an  abso- 
lute monopoly,  and  it  would  not  interfere  with  that  monopoly  in  the  slightest 
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degree  to  give  to  the  present  companies  the  right  to  take  increased  amount  of 
current. 

As  long  as  the  development  of  Niagara  power  remains  a  monopoly  in  private 
hands  I  have  no  confidence  in  our  ability  to  get  electrical  power  at  a  ftiir  rate 
through  the  public  service  commission. 

3,  E^ery  restriction  on  the  importation  of  Canadian  power  should  be  at  once 
removed.  Electrical  power  is  a  "  raw  material "  and  should  be  "  free."  Elec- 
trical power  has  of  itself  no  value.    It  is  simply  an  instrument  to  produce  value. 

4-  Subject  to  the  paramount  right  of  Congress  over  navigation  and  commerce, 
its  treaty-making  rights  and  its  control  over  imports,  the  National  Government 
has  really  no  legal  right  to  Interfere  with  the  State  of  New  York  in  the  matter 
of  the  development  and  sale  of  Niagara  power. 

'     I  hope  that  the  hearings  before  the  committee  will  not  be  concluded  until  the' 
authorities  of  the  State  of  New  York  shall  be  heard  upon  these  two  subjects — 
of  the  production  and  importation  of  Niagara  power  and  until  the  committee 
shall  be  well  informed  as  to  the  real  local  sentiment  In  western  New  York. 
Yours,  very  truly, 

Frank  C.  Febouson. 

That  is  from  Mr.  Fcrffuson.  Another  letter  received  this  moruing 
is  from  Charles  M.  Heald^  president  of  the  Mutual  Transit  Co.,  one 
of  the  leading  transportation  companfts  on  the  Great  Lakes: 

Buffalo,  N.  Y.,  January  BS,  101%. 
Hon.  Chabics  Bennett  Smith, 

House  of  Representatives,  Washington,  D.  0.  , 

Mt  Deab  Sib:  I. have  just  read  a  letter  recently  sent  you  by  Mr.  Frank  C. 
Ferguson,  of  this  city,  bearing  on  the  question  of  Niagara  Falls  power. 

I  am  heartily  In  accord  with  the  position  taken  by  Mr.  Ferguson,  and  I  feel 
absolutely  safe  in  saying  that  in  all  probability  90  per  cent  of  the  citizens  of 
Buffalo  would  concur  if  they  had  the  opportunity  to  pass  an  opinion  upon  this 
question. 

While  I  am  not  aware,  of  course,  as  to  what  it  costs  to  produce  this  electrical 
power,  I  am  sure  it  is  produced  at  a  low  cost,  but,  unfortunately,  the  users  of  It 
on  this  side  of  the  international  boundary  line  have  never  yet  been  able  to 
secure  the  power  at  anything  like  the  proper  figure. 

To  properly  conservq  this  power  for  the  interest  of  the  people  who  have  the 
right  to  it — and  that  is  the  people  at  large — I  feel  the  concession  of  any  rights 
should  be  invested  in  the  State  of  New  York  and  not  in  private  companies,  as 
our  experience  with  the  latter  up  to  this  time  has  not  been  at  all  satisfactory. 

Electrical  power  is,  as  Mr.  Ferguson  expressed  it,  a  raw  material ;  it  Is  of  no 
value  whatever  until  it  is  put  into  use  or,  in  other  words,  "  manufactured^*' 
and  therefore,  as  raw  material,  it  should  be  admitted  to  this  covratry  free 

The  State  of  New  York,  subject,  of  course,  to  Congressional  and  National 
Government  control,  should  have  vested  in  it  the  right  to  control ;  and  through 
such  control,  if  properly  conducted,  of  course  manufacturing  industries  generally 
would  get  the  benefit  of  this  cheap  power,  which  they  certainly  are  entitled  ta 

I  trust  this  matter  will  not  be  disposed  of  before  all  parties  of  any  importance 
may  have  an  opportunity  to  be  heard  before  the  committee,  especially  the  New 
York  State  authorities. 

This  question  of  the  use  and  control  of  the  Niagara  Falls  power  is  of  vital 
interest  to  this  section  of  the  State,  and  I  trust  it  will  receive  your  earnest 
attention  and  support. 

Yours,  very  truly,  Chables  M.  Hbald,  PreHOmt, 

I  have  also  here  a  letter  from  Senator  Burd,  of  Albany,  which  I 
will  have  placed  in  the  minutes. 

OOMMITTBB  ON  FOBEION  AFFAXBS, 

House  of  Representatives,  Waahinffton,  D.  0. 

Gentlemen  :  A  matter  of  large  importance  to  our  whole  State,  and  especially 
to  the  city  of  Buffalo  and  its  environs,  is  now  pending  before  your  committee, 
I  am  informed.  I  refer  to  the  further  diversion  of  water  above  Niagara  fi^alls 
for  power  purposes. 

If  it  had  not  been  for  the  efforts  of  Hon.  Charles  B.  Smith,  now  Congressman 
from  the  district  in  which  I  reside,  I  am  certain  our  State,  and  especially  our 
locality,  would  have  lost  the  direct  benefit  coming  from  this  additional  water. 
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9e  firat,  as  editor  oX  tlie  Buffalo  Courier,  directed  attention  to  the  subject,  and 

ii&B  since  continued  his  efforts  in  this  behalf. 
O^u:  people  will  insist  and  our  State  will  insist  on  tliese  points: 
X  Tha  paramount  and  exclusive  rights  of  the  Stxite  in  all  pecuniary  benefits 

tsoming  from  the  water  diversion;  it  is  legally  their  property,  subject  to  con^ 

i^erce  clause. 
9*  There  must  be  no  more  grants  in  perpetuity  or  without  adequate  compen- 

tuition,  payable  to  the  Slate,  and  only  granted  by  the  State's  permission. 

3.  The  residuum  of  water  at  Niagara  Falls  should  at  once  be  granted  the 
«tate. 

4.  The  State,  and  I  believe  Congress,  should  insist  on  restrictions  in  the 
'grant  a»  regards  prices,  and  uses,  and  should  aim  to  approximate  a  maximum 
^  power. 

0,  I  have  introduced,  and  had  passed  lii  the  legislature,  different  resolutions 
covering  souie  or  all  the  above;  and  I  am  certain  our  people  will  not  condone 
4iny  waste  of  their  remaining,  patrimony  along  this  Hue. 

Respectfully,  CU:o.  B.  Bubo. 

I  have  also  a  petition  from  the  people  of  Niagara  Falls,  N.  Y.  I 
Itelieve  about  50  residents  of  that  city  signed  a  petition  in  favor  of 
having  the  rights  to  control  the  water  turned  over  to  the  State  of 
New  York: 

Whereas  the  rates  charged  for  electric  lighting  and  for  power  at  Niagara  are 
unreasonably  high,  considering  the  world's  greatest  power  development  is  within 
our  gates;  and 

Whereas  we  have  been  unable  to  get  relief  from  the  public  service  comminton 
•of  New  York  State : 

Resolved,  That  we  urge  upon  the  Committee  on  Foreign  Affairs  the  incorpora- 
"dtni  of  a  provision  In  the  proposed  law  which  shall  give  full  authority  to  the 
VMeral  or  to  the  State  authority,  or  to  both,  to  grant  to  the  city  of  Niagara 
SYiIls  such  diversion  of  waters  as  the  city  may  require  for  public  uses,  and  that 
dopies  of  the  foregoing  shall  be  forwarded  to  Representative  James  S.  Slmaions 
and  to  Representative  Charles  Bennett  Smith. 

B,  L.  Brown,  president  Third  Street  Business  lien's  Aflsodatloa; 
T.  H.  Wallls,  vioe  president  Third  Street  Business  Men's  Associa* 
tion ;  H.  J.  Storek,  secretary  Third  Street  Bualfiess  Men's  Asso- 
ciation; B.  J.  O'Reilly,  treasurer  Third  Street  Business  Men'a 
Association;  Otto  W.  Krueger,  J.  £.  Paterson,  Cfaas.  G.  Haonel, 
John  K.  Kammon,  H.  M.  Gous.  Welch  Bros.»  Paterson  Thompson 
Co.,  Um&B  Piano  Oo.»  Abe  Wallens,  Daniel  Blnkhoff,  HAtry 
Abelaon,  Cl»rlflt  Blessing,  Niagam  Importing  Co.,  McGraw  A 
Onowiegi,  MeKunnle  Bros^  Ely  Orclee^  Nate  H.  Jacobs,  Chaa 
NL  Pochcl^  J.  H.  EUieohan,  S.  M.  Ward.  Oarn«m  Buttlus,  John  P. 
JMbm,  Joseph  (k  Rowen.  C.  M.  TlKunast  <»«o«  A.  Adler«  John  B. 
>8flB#B£^  members  Thiird  Street  Basloess  Mea*a  Asaociation. 

.  T  "havei  also  some  official  records  of  the  public  service  comxnission 
^^k  I  would  liko  to  plao^  ia  the  record.  They  iudlcate  a  close 
affiliation  among  the  power  and  transmission  companioai  o/perajtiiig  at 
JNiagara  Falls. 

On  the  general  question  of  this  legislation  I  believe  the  first  propo- 
siti<»  that  would  be  cgfisidered  by  the  committee  is  that  of  the  preser- 
vation of  the  scenic  bwuty  of  Niamra  Falls. 

Gen.  Bixby  has  been  before  the  committee.  He  has  given  the 
results  of  investigations  made  by  the  War  Department  on  water 
-diversions  along  Niagara  River.  I  believe  the  committt©  may  safely 
n«Iy  on  the  recommendations  of  the  War  Department  in  that  particu- 
^liw;  You  have  a  representative  here  for  Mr.  McFarland  and  have 
lis  views,  which  are  entitled  to  consideration  and  respect  To  my 
mind,  however,  the  investigation  of  the  War  DepartoaoBti  haa  been 
thorough,  and  I  believe  the  conclusion  reached  by  its  engineers  ought 
tob^&al. 
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We  next  come  to  the  effidency  of  productioin  at  Niagara  Falls.  A 
statement  was  made  by  Mr.  Sawyer^  one  Of  the  first  speakers,  that  w© 
have  practically  a  power  lamine  in  and  aroUnd  Buffalo.  That  is 
quite  true,  but  1  would  like  to  <^dl  the  attention  of  the  committeie  to 
tnis  fact,  that  the  Niagara  Falls  Power  Co.,  according  to  the  best 
information  obtainable,  is  producing  aix>ut  10  horsepower  ^or  every 
cubic  foot  of  water  diverteo,  and  the  hydraulic  company,  whidi  takes 
its  water  from  nearly  the  same  level  in  the  river^  procuices  20  horse- 
power. I  believe  that  new  legislation  decided  upon  by  this  committee 
should  contain  an  emphatic  efficiency  clause  so  that  the  Niagara  Falls 
Power  Co.  would  be^  compelled  to  produce  more  power  per  cubic  foot 
of  water  or  relinquish  its  rights  to  a  company  which  will  produce 
po^er  at  a  higher  standard  of  efficiency. 

Mr.  Oarxer.  Where  would  you  have  placed  that  power?  Would 
you  have  Congress  provide  in  the  biU  flie  degree  of  efficiency  tjiat 
fihould  be  maintainea  by  the  power  company,  or  would  yx)u  leave  that 
to  the  War  Department  or  to  some  other  department  of  the  Govern- 
ment! 

Mr*  Smith.  I  have  prepared  a  provision  on  that  point,  and  I 
would  like  to  read  it  to  you  here. 

liifr.  Smith  read  as  follows: 

Bec.  2.  Tluit  the  Secretary  of  War  16  hereby  attthoriiaecL  to  gfAnt  to  the  State 
of  New  York  revocable  permits  for  the  diversion  of  water  In  the  United  Stated, 
from  said  Niagara  River,  above  the  Falls,  to  an  aggregate  amount  not  exceed- 
ing a  dally  diversion  at  the  rate  of  20,000  cubic  feet  of  water  per  second: 
Provided,  That  whenev^er  the  Secretary  of  War  shall  determine  that  the  diver- 
Hons  of  water  herein  anthorlssed,  In  connection  with  the  amoniit  of  water 
dWerted  on  the  Canadian  side  of  the  river,  above  the  Falls,  interfere  with 
the  navigable  capacity  of  said  river,  or  its  proper  volnme  as  a  boundary  stream, 
or  the  scenic  grandeur  of  Niagara  Falls,  or  that  the  water  diverted  for  the 
d^elopment  of  electrical  power  are  not  being  utilized  to  their  full  or  propeir 
tfttfUdard  of  efBdency,  he  may  revoKe  said  penults,  after  giving  notice  of  n<yt 
kwB  than  one  year  to  the  State  of  New  Yotlc*  the  Pre^denl,  and  the  GongredB 
.of  the  United  States  of  his  intention  to  make  such  revocation. 

Mr.  Habkisok.  That  ohly  applied  to  power  diterted  on  this  sid^ 

Mr^  Smzthl  Yea. 

Mr.  Harmsom?.  Does  that  af^ply  to^  powder  brou^t  orver  from 
Canada  ? 

.    Mr.  Smith.  I  haye  that  <|ue9tioii  eorered  in  another  sedtion.  wHich 
resda  afe  foUow93 

Site.  A.  Ulat  the  ^fe^retary  of  Wrir  fs  hereby  authorls^ed  to'  graj^t  permits  f'or 
the  transmission  of  electrical  poWef  ftt>tnr  the  I^omltilDri  of  Oimada  itttd  the 
I^iiltedf  States;  aiid  the  said'  Secretkry  may  specify  the  persons,  oompaaleii  or 
.oorporaticHis  by  whom  the  same  shall  be  transmitted,  and  the  persona,  com- 
panies, or  rorporations  to  whom  the  same  shall  be  delivered :  Provided,  That 
Ho  il^^rmlt  for  such  tran^iiRSlon  or  delivery  of  po^^er  shall  bfe  given  by  tWe 
Secretary  of  War  wlthbnt  fhe  ftfH  ap^roviil  of  th*  State  or  Sta'tes  fnto  ^lil(^ 
8i«Mb  pewer  is  te  be  tninimitted  or  deMveved  aad  that  the  perooost  cdmimnies, 
or  corporations  receiving  such  permits  for  transmission  or  delivery  shall  be 
governed  and  regulated  as  to  rates  and  otherwise  as  the  State  or  States  niay 
d'eteftttiire. 

Mr-  Garner.  I^t  rae  make  a  suggestion  there — ^the  word  "  State  ^ 
is  raflier  broad.  Iladn't  you  better  mate  that  the  Government,  the 
governor  of  the  State  ?    The  word  State  might  contemplate  the  legis- 
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Mr.  Smith.  I  took  that  provision  from  a  law  that  is  on  the  statute 
books.  I  would  be  perfectly  willing  to  make  any  change  to  cover 
the  point  raised. 

Mr.  Garner.  If  the  Secretary  of  War  would  want  to  ascertain 
under  what  provision,  the  last  provision  of  your  suggested  amend- 
ment,  would  he  go  to  the  governor  or  the  legislature  i  You  say  the 
State.  There  ought  to  be  some  provision,  it  seems  to  me,  desi^ating, 
for  instance,  who  the  Secretary  of  War  could  deal  with  under  that 
provision. 

Mr.  SMrrH.  I  think  that  is  true. 

The  Chairman.  It  should  be  the  public  service  commission  of 
New  York. 

Mr.  Garner.  Or  some  definite  power  that  the  Secretary  of  War 
could  deal  with.  When  you  say  tne  State  of  New  York,  the  Secre- 
tary of  War  would  have  to  construe  that  as  to  what  you  meant  by 
the  State  of  New  York,  whether  you  meant  the  legislative  bodjr  or 
the  governor,  or  whether  you  meant  the  public  service  commission, 
or  the  governor  .alone.  It  seems  to  be  it  would  be  advisable  to 
desimiate  what  official  the  Secretary  of  War  would  have  to  deal  with, 

Ikfi.  Smith.  That  would  be  agreeable  to  me.  So  far  as  those  pro- 
visions are  concerned — that  is,  giving  the  right  to  the  Secretary  of 
War  to  revoke  permits — I  believe  they  are  proper  and  that  they  are 
legal,  notwithstanding  the  contrary  statem.ent  made  here  by  the 
Attorney  General.  I  was  much  interested  in  having  Mr.  Carmody 
liere^  because  his  appearance  is  the  first  time  in  the  20  years  of  dis- 
cussion over  Niagara  power  that  the  State  of  New  York  has  shown 
actual  official  interest  in  the  development  and  distribution  of  electri- 
cal energpr  at  Niagara  Falls.  The  State  has  been  absolutely  indifferent 
and  neglectful,  inefficient  and  incompetent  in  handling  this  whole 
subject;  and  while  I  have  no  doubt,  on  account  of  the  efforts  that 
have  gone  forward  for  the  last  two  years,  that  the  conservation  com- 
mission at  Albany  may  show  more  interest  in  the  subiect,  yet  I  favor 
having  the  Federal  Government  keep  complete  control  over  the  diver- 
sion of  water,  so  that  if  we  can  not  get  proper  action  or  adequate 
protection  from  the  State  of  New  Yonc,  we  will  have  some  right  of 
appeal  and  a  further  tribunal  to  which  we  could  go. 

I  don't  know  whether  the  attorneys  for  the  power  company  will 
object  to  the  provisions  which  I  have  suggested  on  the  ground  of  oon- 
stitutionality,  but  I  believe  that  these  provisions  are  perfectly  legal 
and  would  be  sustained  by  the  courts. 

Now,  there  are  various  phases  of  this  subject  which  might  be  dis- 
cussed by  the  committee  as  a  whole,  and  I  suggest  an  executive  hear- 
ing. I  do  not  wish  to  go  into  any  part  of  the  discussion  which  the 
committee  doesn't  want  to  hear.  If  any  member  desires  mformation 
which  I  possess  or  wishes  my  views  on  any  phase  of  the  situation  I 
shall  be  glad  to  give  it  now. 

The  Chairman.  Do  you  want  to  incorporate  your  letters  and  memo- 
randum in  your  remarKs? 

Mr.  Smith.  Yes;  and  certain  official  statements  of  the  public 
service  commission. 

The  Chairman.  You  may  have  that  privilege. 

Mr.  Garner.  In  the  first  place,  do  you  believe  that  you  can  divert 
20,000  cubic  feet  on  the  American  side  without  materially  injuring 
the  scenic  beauty  of  the  Falls  t 
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Mr.  Smith;  I  do;  and  I  wish  to  make  this  suggestion:  That  the 
Congress  has  no  authority  to  prevent  the  diversion  of  86,000  cubic 
feet  on  the  Canadian  side  of  the  river ;  that  this  disputed  4,400  cubic 
feet  allowed  under  the  treaty  on  the  American  side  is  taken  from  the 
same  pool  as  the  36,000  cubic  feet  authorized  on  the  other  side  of  the 
river,  and  therefore  the  only  control  this  committee  has  in  limiting 
and  restricting  the  diversion  relates  to  4,400  cubic  feet 

Mr.  Garner.  You  believe,  then,  that  the  authority  to  import  power 
from  Canada  can  be  authorized  by  the  Congress  and  that  indirectly 
in  order  to  promote  the  power  on  the  Canadian  side  would  not  mate- 
rially affect  the  scenic  beieiuty  ? 

Mr.  Smith.  I  believe  that, 

Mr.  Garner.  In  that  connection,  how  long  would  you  anticipate, 
from  your  knowledge  of  the  conditions  along  the  Canadian  border, 
that  it  would  be  before  the  Canadian  people  would  be  using  their 
entire  power? 

Mr.  Smith.  I  believe  it  would  be  not  more  than  10  years  at  the 
most,  and  probably  nearer  five  years. 

Mr.  Garner.  And  if  we,  by  preventing  the  importation  of  it  in  that 
indirect  way,  try  to  preserve  the  scenic  beauty  of  the  Falls  we  would 
not  accomplish  that  lor  more  than  five  or  ten  years? 

Mr.  Smith.  That  is  my  judgment,  based  on  observation. 

Mr.  Garner.  If  this  power  is  imported,  you  would  turn  over  the 
reflation  and  control  of  it  as  to  prices  to  the  State  of  New  York  ? 

Mr.  Smith.  Yes. 

Mr.  Garner.  I  think  you  have  a  provision  that  the  Secretary  of 
War  might  cancel  these  permits  if,  upon  investigation,  the  powers 
in  New  York  were  not  bein^  exercised  properly? 

Mr.  Smith.  That  is  my  idea. 

Mr.  Garner.  You  would  have  the  same  provision  apply  to  the 
20.000  cubic  feet  to  be  taken  from  the  American  side  ? 

Mr.  Smith.  Yes. 

Mr.  Garner.  That  is  to  say,  you  would  issue  permits  by  the  War 
Department  to  the  State  of  New  York,  to  be  reissued  bj  the  State 
of  New  York  to  such  persons  and  corporations  or  companies  as  would 
want  this  power,  and  the  price  to  be  regulated  by  the  State  of  New 

Mr.  Smith.  By  the  State  of  New  York. 

Mr.  DiFENDERFER.  You  would  uot  be  in  favor,  then,  Mr.  Smith, 
of  turning  over  this  4,400  cubic  feet  to  these  companies  that  are 
already  in  control  ? 

Mr.  Smith.  That  is  a  question,  of  course,  that  would  be  taken  up 
with  or  by  the  State  of  New  York.  These  companies  are  claiming 
a  right  to  the  remaining  4,400  cubic  feet.  That  is  a  perfectly  natural 
claim.  But  the  companies  believe  they  will  get  the  4,400  cubic  feet 
because  of  the  fact  that  it  is  not  a  sufficient  amount,  according  to 
their  view,  to  warrant  the  building  of  another  plant.  They  believe 
that  eventually  it  would  go  to  them  by  default,  because  no  one  else 
would  find  that  small  amount  financially  profitable,  unless  a  project 
similar  to  that  which  has  been  put  before  you  by  Mr.  Bowen  were 
consummated. 

Mr.  Garner.  Which  would  add  an  additional  1,600  cubic  feet? 

Mr.  Smith.  Yes. 
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Mr.  Garnes.  In  your  judgment,  would  that  materially  affect  the 
addition — 1,600  feet-— would  that  materially  affect  the  soenioi beauty, 
in  your  judgment! 

Mr.  Smith.  I  doni  believe  it  would.  I  think  it  would  be  inflnitesi- 
maL  that  amount  of  water,  on  Niagara  Falls. 

Mr.  Gaxnzr.  If  such  a  company  as  that  were  to  build  a  plant  upon 
the  plans  that  have  been  suomitted  here,  do  you  believe  that  the 
public  would  be  the  gainer  by  it? 

Mr.  SMrrH.  I  believe  the  public  would  be  gainer. 

Mr.  Oarneb.  In  cheaper  power? 

Mr.  SMrrH.  I  believe  so. 

Mr.  Cline.  That  is,^  if  a  new  independent  company 

Mr.  S^fTTH.  There  is  practically  a  monopoly  at  Niagara  Falls  at 
the  present  time,  and  while  there  may  be  no  practical  or  valid  ob- 
jection to  that,  providing  it  is  adequately  regulated,  it  has  not  been 
regulated  by  the  public  service  commission.  The  public  service 
commission  will  not  initiate  an  investigation,  and  that,  so  far  as 
State  relation  is  concerned,  is  the  whole  point  in  this  controversy. 
If  100  citizens  or  if  a  city  makes  a  complaint,  the  commission  will 
take  up  the  complaint  an^  examine  the  proofs,  but  the  commission 
will  not  go  beyond  that  point.  The  result  is,  in  so  far  as  the  city 
of  Buffalo  is  concerned,  die  public  service  commission  has^  never 
regulated  any  rate,  and  the  rates  at  the  present  time  are  extortionate. 
I  believe  this  is  the  judgment  of  almost  everyone  in  the  city  of  Buf- 
falo. No  relief  has  been  obtained^  because  no  verified  complaint  has 
ever  been  made  to  the  public  service  commission.^ 

Mr.  Harrison.  Is  the  public  service  commission  elected  in  Kew 
York? 

Mr.  Smpph.  Appointed  by  the  governor. 

Mr.  Harrison.  For  how  long? 

Mr.  Smith.  They  are  appointed,  I  believe,  for  a  period  of  five 
years. 

Mr.  DiFENDERFER.  In  your  judgment,  woulcj  there  be  any  beneficial 
results  if  this  committee  or  a  subcommittee  were  to  visit  the  city  of 
Buffalo  to  ascertain  some  of  these  facts? 

Mr.  Smith.  I  do  not  know  what  it  could  accomplish  now,  in  view 
of  the  hearings  that  have  been  held.  If  the  committee  had  gone 
up  there  and  spent  two  days,  as  we  desired  the  members  to  do,  per- 
haps they  would  have  avoided  these  long  hearings  and  have  gotten 
more  information. 

The  Citaxr>ian.  We  have  given  great  latitude  in  these  hearings  as 
a  matter  of  courtesy  to  get  all  views.  ^  . 

Mr.  Harrison.  We  certainly  got  a  lot  of  information  on  these 
subjects. 

Mr.  Garker.  It  necessarily  costs  something  for  the  War  Depart- 
ment to  supervise  this  power  importation  from  Canada  and  taking 
water  on  the  American  side.  Is  there  objection  for  the  State  of  New 
York  or  the  parties  using  this  power  to  compensate  the  Government 
for  supervising  their  business? 

Mr.  Smith.  I  do  not  know.  That  would  be  a  question  for  the 
power  companies.^  I  believe  that  so  far  as  the  supervision  of  tie 
War  Department  is  concerned,  that  it  does  not  take  much  time.  The 
time  heretofore  taken  has  been  due  to  the  investigations  made  there 
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as  to  the  amount  of  water  that  was  actually  being  diverted.  Olic^ 
it  was  in  their  control,  they  would  not  have  to  exercise  contintcAl 
sapervision. 

Mr.  Oarnbr.  But  if  Congress  should  adopt  your  suggestion  ahU 
reserve  in  the  War  Department  the  right  to  investigate  me  questtolt 
of  whether  or  not  the  public-service  commission  was  giving  yoti  k 
reasoUBble  rate,  they  would  have  considerable  to  do,  1  ima^te,  tt> 
nscertain  those  facts  and  see  whether  or  not  you  were  giving  a 
reasonable  rate.  It  might  take  a  good  deal  of  machinery.  It  seemft 
BOW  that  it  has  taken  $85,000  worth  of  machinery  to  ascertain  the 
fiicts  in  the  city  of  Buffalo  alone. 

Mr.  DttrndeIrfer.  Then  they  have  not  ascertained  it  ? 

Mr.  Garntbr.  If  the  United  States  Government  can  supervise  th^ 
importation  of  the  power  and  have  something  to  say  about  the  pric^ 
of  it,  and  also  supervise  the  taking,  of  the  water  on  this  side,  and  ift 
connection  with  that  look  into  the  question  of  reasonable  rates^  it 
seems  to  me  that  the  people  to  get  the  benefit  of  this  supervisioii 
onght  to  contribute  to  the  amount  of  that  expense. 

Mr.  Smith.  I  do  not  see  how  it  would  be  possible,  however,  to 
provide  a  means  of  getting  that  compensation. 

Mr.  Garner.  Well,  we  would  put  a  little  tariff  on  the  power  that 
comes  in  and  make  possibly  a  condition — I  have  not  investigated 
the  law — ^but  we  mi^ht  mate  some  condition  on  taking  the  Water 
from,  the  American  side. 

Mr.  Smpph.  I  am  in  favor  of  placing  ey^ry  restriction  and  ptitb 
limitation  that  the  Constitution  will  permit. 

Mr.  DirBNDERFBR.  You  are  not  in  favor  of  a  tariff? 

Mr.  Smith.  I  would  not  be. 

Mr.  Harrison.  Have  you  got  a  law  in  the  State  of  New  York,  if 
you  know^  that  prevents  and  prohibits  one  ciompeting  cor]poratidtt 
from  owmng  stock  in  another  competing  corporation  ? 

Mr.  Smith.  I  do  not  believe  there  is  such  a  law.  I  never  hesiri 
of  it. 

Mr.  DiFEXDERFER.  There  is  a  Federal  law  to  that  effect,  is  thcr^ 
tiot  ? 

The  Chairman.  Judge  Pennewick,  do  you  desire  to  say  something 
to  the  committee! 

STATSHXlffT  OF  DANIfil  T.  FENJIKWICX,  6T  BtrFFAtOf,  If.  f. 

Mr.  Fennewick.  I  am  the  local  attorney  for  the  Cataract  !PoW€?r 
Co.  of  Buffalo.  I  understood  from  newspaper  accounts  that  reached 
Buffalo  that  some  statements  were  made  by  counsel  as  to  the  power 
situation  in  Buffalo. 

Perhaps  I  ought  to  state  for  the  purpose  of  clarification  that  long 
before  tnc  Niagara  Falls  Power  Co.  erected  its  plant  at  NiagaA 
Falls  there  was  a  lighting  company  in  Buffalo ;  that  it  had  three  or 
four  or  five  steam  plants  where  it  generated  electricity  and  supplied 
the  city  of  Buffalo  and  the  inhabitants  of  that  city  with  electricity. 
So  that  that  company  was  in  existence  long  before  the  Niagara  Falls 
Power  Co. 

Now,  when  the  Niagara  Falls  Power  Co.  completed  its  plant,  the 
question  arose  as  to  wnether  the  power  could  be  successfully  ttam^ 
mitted  to  Buffalo.    That  problem  was  solved,  and  the  Niagara  Falls 
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Power  Co,  decided  to  transmit  the  power  to  Buffalo,  but  before  erect- 
ing its  transmission  lines  it  declined  to  undertake  the  problem  of 
distributing  power  in  the  city  of  Buffalo.  Of  course  in  all  of  these 
cities  you  have  got  to  have  a  franchise  frcHU  the  common  council,  and 
you  have  got  to  submit  to  certain  regulations.  It  is  needless  to  sav 
that  in  the  distribution  of  power  in  a  large  city  like  Buffalo,  with 
most  of  the  streets  paved,  where  you  are  required  to  put  a  certain 
amount  of  your  wires  underground,  that  there  is  a  large  financial 
problem  involved. 

The  Niagara  Falls  Power  Co.,  as  I  understand  it,  was  unwilling  to 
take  upon  itself  the  entire  burden  of  distributing  the  power  in  Buf- 
falo, and  certain  gentlemen  in  Buffalo  got  tocher — some  five  or 
six — ^got  a  tentative  contract  with  the  power  company,  and  then  they 
got  in  engineers  to  see  whether  it  would  be  a  successful  financial 
proposition ;  and  the  report  of  their  engineers  was  adverse,  and  they 
were  anxious  to  give  up  their  contract  with  the  power  companv.  At 
this  stage  some  of  the  men  who  were  interested  in  the  Buffalo  General 
Electric  Co.,  who  did  not  control  it,  but  who  were  stockholders  in  it, 
decided  that  they  would  take  that  contract  off  the  hands  of  these  men 
if  they  were  willing  to  give  it  up.  Those  men  gave  it  up,  and  these 
other  men  entered  into  the  contract  with  the  Niagara  Falls  Power  Co., 
^d  that  was  the  inception  of  the  Cataract  Power  &  Conduit  Co. 

I  want  to  call  your  attention  to  the  fact  that  five  or  six  men — strong 
men — in  Buffalo,  after  making  a  thorough  investigation  of  the  situa- 
tion, abandoned  the  project  and  got  out  of  their  contract,  fearing  that 
it  would  not  be  successful  financially. 

These  other  men  took  up  the  proposition  and  put  through  the 
Cataract  Power  &  Conduit  Co. 

Mr.  DiFEXDSRFEH.  So  successfuUv,  Judge,  tliat  they  were  enabled 
to  give  half  of  their  stock  back  to  tne  Niagara  Power  Co. 

Mr.  Fbnnewick.  You  already  have  had  it  stated  by  one  of  the 
gentlemen  here — I  think,  Mr.  Barton — what  the  consideration  was. 

Now,  the  Cataract  Power  &  Conduit  Co.  sells  power  to  the  Buffalo 
General  Electric  Co.  for  all  lighting  purposes  and  for  power  in  small 
blocks.  I  think  the  highest  they  sell  for  power  is  75  horsepower,  and 
the  Buffalo  General  Electric  Co.  abandoned  its  steam  planta 

Now,  I  want  to  get  it  out  of  your  minds  at  once  tliat  the  Buffalo 
General  Electric  Q).  is  controlled  either  by  the  Cataract  Power  & 
Conduit  Co.  or  by  the  Niagara  Falls  Power  Co.  I  want  to  get  it  out 
of  your  minds  that  the  Buffalo  Electric  Co.  is  controlled  by  any  10 
men  or  any  20  men. 

Mr.  Harrison.  It  is  controlled  by  the  Niagara  Power  Co. 

Mr.  Fbnnewick.  Absolutely  not. 

Mr.  Harrison.  Is  not  that  what  Mr.  Barton  said? 

Mr.  Fbnnewick.  Oh,  no;  he  said  the  Cataract  Power  Co.  is  con- 
trolled by  the  Niagara  Falls  Power  Co.,  but  not  the  Buffalo  General 
Electric  Co. 

Mr.  S]^nTH.  Is  there  not  a  pretty  close  alliance  between  the  Catar- 
act Power  &  Lighting  Co.  ? 

Mr.  Fennewicil.  Wht^t  do  you  mean  ? 

Mr.  Smith.  Are  in  the  same  offices? 

Mr.  Fbnnewick.  No  ;  they  are  in  the  same  building. 

Mr.  Smith.  Isn't  one  of  the  officei*s  of  the  Cataract  Co.  also  an 
officer  of  lighting  company  ? 
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Mr.  Fennewick.  Yes ;  that  is  true* 

Mr.  Habbibon.  What  officer  is  that,  president ! 

Mr.  Feknewick.  No,  manager. 

Mr.  DiFENDERFER.  He  is  the  manager! 

Mr.  Fennewick.  Yes. 

Mr.  DiFENDERFER.  For  both? 

Mr.  Fennewick.  Yes,  sir.  In  that  respect,  but  they  do  not  com- 
pete. What  I  want  to  say  to  you  is  that  tnere  is  no  control,  no  stock 
control,  either  bv  the  Niagara  Falls  Power  Co.  or  the  Cataract  Co. 
of  the  Buffalo  (jeneral  Electric  Co.,  and  there  is  no  group  of  stock- 
holders of  those  companies  who  control  the  Buffalo  General  Elec- 
tric Co. 

Mr.  DiFENDERFER.  Then  the  J.  P.  Morgan  interests  are  quite  eyi- 
dent  in  the  Cataract  Co.,  are  they  not  ? 

Mr.^  Fennewick.  I  understooa  that  they  are  large  stockholders  in 
the  Niagara  Falls  Co. 

Mr.  DiFENDERFER.  lu  the  Cataract  Co.  ? 

Mr.  Fennewick.  No;  I  understand  not 

Mr.  Harrison.  Can  you  give  us  the  names  of  the  directors  of  the 
Buffalo  Electric  Co.  ? 

Mr.  Fennewick.  I  can  submit  them  to  you. 

Mr.  Harrison.  You  can  give  us  some  of  the  names,  I  suppose? 

Mr.  Fennewick.  Yes,  sir. 

Mr.  Harrison.  That  you  remember? 

Mr.  Fennewick.  William  C.  Warren,  Charles  R.  Huntley,  Walter 
C.  Cook,  Mr.  Barrick,  Mr.  Andrew  Langdon. 

I  can  not  name  them  all. 

Mr.  Harrison.  You  have  not  named  any  of  the  directors  in  the 
Niagara  Falls  Co.  that  are  directors  in  the  Electric  Co.? 

Mr.  Fennewick.  I  do  not  believe  there  are  any,  Henry  W.  Burt 
is  another,  and  Pomeroy  is  a  director  of  the  Niagara  Falls  Power  Co. 

Mr.  Harrison.  What? 

Mr.  Fennewick.  He  is  the  only  one  director  of  the  Buffalo  General 
Electric  Co. 

Mr.  DiFENDERFER.  Are  any  of  those  men  you  named  interested  in 
the  Cataract  Co.  ? 

Mr.  Fennewick.  I  think  Mr.  Huntley  is  interested  in  the  Cataract 
Co.,  but  I  think  that  is  all. 

Mr.  Harrison.  The  general  manager  is  interested  in  both? 

Mr.  Fennewick.  Yes,  sir.  • 

Mr.  Harrison.  Who  is  that,  Mr.  Huntley  ? 

Mr.  Fennewick.  That  is  Mr.  Huntley. 

Mr.  Garner.  As  I  understand  it,  when  the  Niagara  Falls  Power 
Co,  decided  to  build  up  to  Buffalo,  they  went  up  to  the  city  line  ? 

Mr.  Fennewick.  Yes,  sir. 

Mr.  Garner.  They  were  a  local  company  doing  business  in  Buffalo, 
and  generating  electricity  by  steam  ? 

Mr.  Fennewick.  One  company,  the  Buffalo  General  Electric  Co. 

Mr.  Garner.  The  Niagara  Co.,  as  it  were,  said :  "  Gentlemen,  we 
are  up  here  with  some  cheap  power.  We  come  up  here  to  furnish 
these  people  with  electricity.  Now  if  you  give  us  the  controlling 
stock  in  your  company  we  will  sell  power  to  the  company  and  let 
you  continue  business;  otherwise  we  will  come  in  and  compete  with 
you." 
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Mr.  Fennewick.  That  was  not  quite  tli«  situation). 

Mr.  Garner.  It  appears  that  way  to  me.  At  leadt  I  dimply  give 
you  my  idea  that  the  Niagara  Falls  Power  Co.  said^  "We  hare  got 
some  cheaper  power,  and  we  will  sell  it  to  you  on  satisfactory  terms; 
otherwise  we  propose  to  come  in " 

Mr.  Fennewick.  They  could  not  come  in  without  getting  a  fran- 
chise from  the  city.  They  had  to  get  a  franchise  <3iat  would  permit 
them  to  come  into  Buffalo. 

Mr.  Garner.  I  understand,  but  is  it  not  to  be  presumed  that  the 
city  of  Buffalo  would  let  a  company  c<Hne  in  with  cheaper  power? 

Mr.  Fennewick.  Making  that  assumption;  yes. 

Mr.  Garner.  I  do  not  assume  that  the  city  of  Buffalo  would  refuse 
their  people  cheaper  power. 

Mr.  Fennewick.  You  are  also  assumitag  that  the  Niagara  Fills 
Power  Co.  wanted  to  undertake  the  distribution  of  power  m  Buffalo, 
which  they  did  not. 

Mr.  Garner.  I  will  assume,  then,  that  they  did  not  want  to  dis- 
tribute their  power  in  the  city  of  Buffalo. 

Mr.  Fennewick.  That  is,  they  did  not  want  to  undertake  the 
financial  responsibility  involved. 

Mr.  Garner.  But  they  did  make  such  an  arrangement  after  they 
ffot  control  of  the  stock  of  the  company  that  did  distribute,  and 
.merefore  do  distribute  in  the  city  of  Burfalo. 

Mr.  Fennewick.  They  assumed  the  responsibility  of  getting  up 
to  the  city  line,  but  said  to  the  other  gentlemen :  "  The  question  of 
distribution  is  for  you  to  determine  youtiselves  whether  under  a 
franchise  it  would  be  a  paying  business." 

Mr.  Garner.  They  succeeded  in  convincinff  the  gentlemen  who 
were  then  distributing  electricity  in  the  city  ox  Buffalo  to  the  extent 
of  getting  a  contract  granted  with  them  and  a  controlling  interest 
in  their  company. 

Mr.  Fennewick.  Hardly  granted.  They  gave  them  a  very  good 
contract,  a  very  favorable  contract. 

Mr.  Garner.  It  appears  to  me  like  a  great  big  fellow  walking  up 
to  the  city  of  Buffalo  and  saying,  "  Gentlemen,  you  are  at  my  mercy. ' 

Mr.  Fennewick.  I  think  when  you  begin  to  talk  about  three  pfonts 
here,  there  are  no  three  profits  in  the  business.  Let  us  assume  that  the 
Niagara  Falls  Power  Co.  are  in  the  business  of  distributing  power  and 
light  in  the  city  of  Buffalo ;  would  not  it  have  to  have  the  same  plant 
as  the  Cataract  Co.  has  and  the  Buffalo  General  Electric  Co.  hare  tiow  ? 

It  would  have  to  have  practically  the  same  investment,  and  cer- 
tainly when  you  talk  about  three  profits  there  are  no  three  profits. 

Mr.  Garner.  I  agree  with  that ;  if  I  had  been  a  stockholder  in  the 
city  of  Buffalo  at  the  time  this  power  came  through  the  gates,  I 
would  have  made  the  best  terms  possible.  I  am  not  criticizing  the 
Niagara  Falls  Power  Co.,  but  I  am  saying  that  the  situation  was 
such  that  the  Niagara  Falls  Power  Co.  was  able  to  make  its  own 
terms  with  the  company  that  could  not  compete  with  them  in  the 
matter  of  cheap  power. 

Mr.  Fenne%vick.  I  can  not  auarrel  with  yout  deductions,  of  course. 
I  want  to  ^  a  little  bit  furmer  in  reference  to  extortionate  rates. 
I  think  it  IS  safe  to  say  that  there  is  no  large  city  iii  the  United 
States  that  gets  its  electric  lighting  as  cheap  as  the  city  of  Buffalo, 
and  I  want  Congressman  Smith  to  name  me  some  large  city  that  does. 
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r.  GuBiMT.  The  Edis<m  Co.  deliver  a  power  in  Boston,  have  re- 
duoed  their  kilowatt  from  18  cents  per  kilowatt  to  a  recent  reduction 
put  in  operation  last  week  of  10  cents — a  total  reduction  of  60  par 
oent.  What  reduction  has  been  made  in  the  last  five  years  by  the 
operating  companies  in  Buffalo? 

Mr.  FisiQTYEwiGK.  I  think  I  can  say  to  you  that  our  highest  maxi- 
mum rate  is  9  cents  for  lighting,  and  I  belieye  that  the  statistics  of 
our  company  will  show  that  the  average  rate  we  get  on  all  of  our 
distribution  of  power,  as  wdl  of  day  power  as  of  night  power,  is 
somewhere  between  2  and  3  cents  a  kilowat^hour. 

Mr.  CuBLPT.  That  maximum  rate — ^has  that  been  reduced  at  any 
time  in  the  last  five  years! 

Mr.  Fbnnbwick.  I  can  not  say,  but  that  only  applies  to  very  small 
installations  of  light.  I  know  it  has  been  reduced,  as  far  as  the 
municipality  is  concerned,  to  6  cents. 

Mr.  CuRLET.  What  did  the  municipality  pay  previous  to  that? 

Mr.  Fbnnbwick.  Nine  cents  on  small  installations.  The  munici- 
pality pays  for  the  power  it  gets  at  the  pumping  station  $25  a  horse- 
power. 

Now,  I  want  to  say  further  to  you  gentlemen,  a  good  deal  has  been 
said  about  the  lack  of  power  and  the  unwillingness  of  the  public- 
service  commission.  We  have  sot  a  public-service  commission  in  the 
second  district  in  the  State  of  New  York  that  I  believe  is  as  high 
class  a  commission  as  was  ever  appointed  by  Governor,  now  Justice^ 
Hu^es.  The  man  at  the  head  of  it  was  appointed  chairman  by  Mr. 
Hughes,  and  he  is  still  chairman,  and  it  is  a  high-chiss  commissicm. 
Now,  we  have  had  that  commission  in  ttiis  district  since  1907.  At  any 
time  if  the  cost  of  electrical  power  was  sn<4i  a  great  burden  as  it  has: 
been  represented  here,  do  not  you  think  that  100  users  of  power,  or 
100^  users  Of  light,  would  have  taken  advantage  of  the  law  and  made 
a  complaint? 

Now,  they  did  not  do  it,  although  the  subject  has  been  advertised 
by  such  gentlemen  as  Mr.  Ferguson,  who  is  the  writer  of  one  of  the 
letters  read  by  Mr.  Smith,  who  is  a  lawyer,  and  who  has  a  lawsuit 
pending  against  the  Cataract  Power  ft  Conduit  Co.,  and  that  possibly 
may  explain  his  interest  in  the  situation.  Here  we  have  had  thia 
commission  in  force  since  1907,  and  with  all  this  talk  of  extortionate 
prices  we  have  not  had  100  consumers  who  would  back  up  the  move^ 
ment. 

Mr.  Clin5.  There  must  be  some  friction  there  or  there  would  not 
have  been  $85,000  set  aside  at  Buffalo  to  investigate  that  ? 

Mr.  Fennewick.  You  know,  Congressman,  that  undoubtedly  you 
will  have  complaints,  and  we  are  perfectly  willing  to  have  those  com- 
plaints investigated.    That  is  matter  that  is  made  a  political  issue. 

Mr.  Clinx.  under  your  theory,  if  lOO  men  had  made  a  petition 
it  would  not  have  been  necessary  to  set  aside  $85,000  to  get  a  hearing, 
would  it>  imless  the  people  of  Buffalo  had  judged  it  to  be  an  aggra- 
vated case? 

Mr.  FpNNirwicK.  It  was  made  a  s<^  of  a  political  issue  by  the 
candidates  a  couple  of  years  ago,,  and  now,  to  carry  out  that  pledge 
made  in  the  campaign,  the  complaint  is  at  the  present  time  made  by 
the  mayor.  The  complaint  can  either  be  presented  by  100  consumers 
or  by  the  mayor. 
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Mr.  DiFENDERFER.  Is  it  not  a  fact  that  over  100,  in  the  neighbor- 
hood of  150,  names  have  been  placed  on  the  petition  protesting 
against  these  high  prices  ? 

Mr.  Fennswick.  Since  the  complaint  was  made  by  the  nwmeipaliiyi 
within  about  fifteen  days  a  ^ntlemen  who  has  been  very  active  in  the 
matter  has  succeeded  in  getting  100  names  as  to  the  lighting  company 
and  three  names  as  to  the  power  company. 

^  It  is  not  necessary  to  spend  $30,000  or  $85,000  for  this  investiga- 
tion. Not  at  all.  But  the  corporation  counsel  thinks  it  is  and  has 
got  that  money  at  his  command  to  spend. 

Counsel  submits  that  no  investigations  of  rate  of  any  of  the  public 
utilities  have  been  undertaken  by  the  public  service  commission. 
That  is  not  true.  We  have  just  finished  an  investigation  of  the 
Buffalo  Gas  Co.  that  has  extended  over  a  year. 

Mr.  Difenderfeb.  Has  that  any  connection  with  the  electric  com- 
pany? 

Mr.  Fennewick.  None  at  all ;  but  I  simply  want  to  indicate  that  it 
shows  that  the  public  service  commission  is  active  when  it  is  called 
upon  to  exercise  its  power. 

Mr.  DiFEMnERFER.  In  some  particulars. 

Mr.  Feknewick.  In  all  particulars. 

If  you  can  indicate  to  me  one  instance  I  will  be  glad  to  answer  you 
if  I  can. 

Mr.  Difenderfer.  It  is  quite  evident  that  they  have  not  interfered 
with  the  electrical  power  up  to  this  time.  I  think  Mr.  Smith  is  quite 
ri^ht  in  his  stat^nent  that  ne  made  here. 

Mr.  Fennewick.  In  what  way  ?  We  have  been  before  them  often 
enough,  not  on  the  question  of  rates,  because  that  question  has  not 
been  complained  of;  no  one  has  complained. 

Mr.  Harrison.  It  was  so  important  that  it  was  made  a  political 
issue. 

Mr.  Fennewick.  You  know  how  easy  such  a  political  issue  can  be 
created. 

Mr.  Harrison.  May  I  ask  you  one  question.    Who  won? 

Mr.  Fennewick.  The  Demdbrats. 

Mr.  Difenderfer.  Then  it  is  a  popular  issue. 

Mr.  Smith.  Gen;  Greene  aays  that  thej  are  selling  the  power  at 
Lockport  at  $18,  and  vour  company  sells  it  in  Buffalo  at  $25. 

Mr.  Difenderfer.  And  there  is  only  6  miles  difference  in  the  dis- 
tance to  carry. 

Mr.  Fennewick.  Now,  if  you  gentlemen  will  consider  the  difference 
in  size  of  Lockport  and  Buffalo  and  the  difference  in  cost  of  distribut- 
ing power  in  Buffalo. 

Mr.  Smith.  It  is  not  distributed. 

Mr.  Fennewick.  We  have  got  to  distribute.  We  have  got  to  dis- 
tribute it  and  they  take  it  from  the  city  line  and  bring  down  the 
voltage. 

Do  you  know,  gentlemen,  it  costs  you  from  $12,000  to  $16,000  a 
mile  to  put  the  wires  imderground?     There  is  an  ordinance — - 

Mr.  (jLiNE.  According  to  the  testimony  produced  here  the  trans- 
mitting company  gets  in  the  neighborhood  of  $7  to  $7.60  for  trans- 
mitting the  power,  an  amount  equal  to  the  cost  of  producing  the 
power T)y  the  company  they  receive  it  fi'om. 
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Mr.  Feknbwick.  I  understood  Mr.  Barton  to  say  that  the  cost  of 
producing  was  $12,  and  not  $9.40,  on  the  Canadian  side. 

It  costs  us  from  $12,000  to  $15,000  a  mile  to  put  the  wires  under- 
ground in  the  city  of  Buffalo. 

An  ordinance  was  enacted  back  in  1906  or  1907  under  which  we 
are  required  in  the  first  year  to  j)ut  down  3^  miles,  and  the  next  year 
8^  miles,  and  the  next  year  3  miles  j  and  every  year  thereafter,  con- 
tinning  on  indefinitely,  we  are  required  to  put  down  2  miles.  Now, 
-we  have  not  any  such  ordinance  down  through  Lockport  or  in  these 
small  cities,  and  you  gentlemen  ought  to  have  the  proper  conception 
of  the  cost  of  distribution  of  power  when  you  get  in  a  large  city. 

Mr.  Hakrisok.  You  represent  the  General  Electric  Co. 

Mr.  Fennbwick.  Yes,  sir;  I  am  the  local  attorney  for  both  com^ 
panies. 

I  do  not  know  that  I  have  anything  more  to  say,  gentlemen. 

The  Chairman.  Maj.  W.  B.  Lol  Due,  of  the  War  Department. 

Mr.  FsNNSwiCK.  Might  I  be  permitted  to  file  here  copies  of  some 
of  the  certificates  made  by  our  users  of  power  in  Buffalo  indicating 
their  satisfaction  with  the  general  service  ? 

The  Chairman.  Is  it  very  voluminous  ?  I  think  it  would  be  advis- 
able to  give  each  member  oi  the  committee  a  copy. 

8TATEMEHT  OF  MAJ.  £A  DITE. 

Maj.  La  Due.  I  have  nothing  further  to  say,  except  that  I  have 
here  a  statonent  that  I  secured  m  response  to  an  implied  request  of 
some  of  the  representatives  of  the  power  companies,  showmg  the 
diversions  during  the  month  of  December,  which  I  will  append  to 
my  hearing.  It  shows  that  during  the  month  of  December  the  aver* 
iifle  total  diversions  by  the  two  companies  on  this  side  was  IS^TSS  feet 
'Lne  maximum  diversion,  however,  was  up  to  the  full  limit  of  the 
permits.  The  diversion  on  the  Canadian  side,  the  average  during 
l)ecember,  was  12,560.  the  maximum  being  16.400.  The  total  diver- 
sion on  both  sides  of  tne  river  was  an  averajge  for  the  month  of  26,345 
and  a  maximum  of  81,630.  This  information  may  be  of  value,  and  I 
'will  append  it  to  my  hearing.  I  will  also  append  copies  of  the 
permits  now  in  force.  I  have  them  here  if  the  members  would  like 
to  see  them.  I  will  also  append  two  short  statements  prepared  in 
the  Office  of  the  Chief  of  Engineers. 
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■Tabijb  a.— Statement  slhOwinQ  e9iitiMkt0d  d<i7er9«o««  0/  M  eampikniet  and  iH^pw- 
tation  of  power  into  the  XInited  States  from  Canadian  companies,  viciniiy  of 
Niagara  Falls,  N.  V.,  for  month  of  Decemher,  191t, 

[Furnished  by  the  lake  survey  ofBoe^  Detrait,  Mieta«1 


Niagara  Falls  Hydraulic  Power  &  ItAtrntactnttxig.  Co. 

(HydratrMc  Powar  Co.) 

Niagara  Falls  Power  Co 

Ontario  Power  Co 

Electrical  Development  Co 

X3anad!an  Nfiieara  Pbwer  Co 

-International  R.  H,  Co 

Niagara.  Lockport  &  Ontario  Power  Co 

Niagara  Falls  Power  Co 


Total, 


DtvvnhHB  (oDble  isM 
per  second). 


(norsepdwer). 


Average- 


a,  139 
7,650 

A,m 

3,660 

4,300 

110 


26,345 


Maximum.     Average. 


6,C» 

8|600 
5,750 
5,000 
5,650 


m 


31,630 


^,200 


VftTlmnTn- 


"ay  ,'666 

107,800 


114,800 


''The  pctfitilt  inued  to  the  NfAvat'a  Patr«  Power  Co.  by  th«  SeeffttAry  of  War  ttMteliMl 
1(2,500  electrical  horsepower  as  the  mAximum  load  that  can  he  hrou^t  ilito  the  Uaifed 
States,  with  the  provision  that  "  Peaks  df  lond  curvrt  dtie  to  overthpplrtg  loads  will  itdt 
be  considered  as  violations  of  the  permit,  provided  the  duration  of  any  one  taoh  peak, 
measured  on  the  52,500  horsepower  line,  aoes  not  exceed  one  hour,  and  provided  that  the 
total  duration  of  such  peaks  in  24  hours,  measured  in  the  seme  matlner,  docs  not  eMeM 
two  hours." 

Notes. — The  diversions  of  the  Canadian  comtmnlai  are  determined  by  applying  the 
efficiencies  of  these  plants,  as  gtnted  in  report  of  Sept.  t^;  1011,  to  the  output  of  power 
as  determined  by  the  inspections  of  the  companies*  records. 

The  Lockport  Hydraulic  Co.  (Hydraulic  Race  Co.)  has  been  shut  down  since  the  close 
-of  navigation  owtng  to  the  i*coBst ruction  of  canal  In  that  vicinity. 

The  maximum  diversion  indicated  above  for  the  Niagara  lf\Ul8  Hydraulic  Power  ft 
ManufRcturlng  Co.  is  determined  by  applying  the  coefficient  of  relation  between  diversion 
<and  output,  as  determined  by  the  discharge  observations  of  December  last,  to  the  maxi- 
mum output  of  the  plant  in  December.  This  apparent  violation  of  this  company's  permit 
occar»ed  after  discharge  mensnrements  were  mad*»  and  before  reductions  Of  the  notea  had 
been  completed  and  limitations  of  output  prescrlbeEL  Farther  inveatlgation  of  thife  matp 
^^KJ?  heing  made  preparatory  to  submitting  a  special  report. 

The  amount  of  power  imported  is  deteriniiied  by  direct  la^aetfhti  of  graphle  tfeeOtOi 
ot  thi?  transmission  companies  for  Dec9ml>er  last 


WPATBifENT   AS  ro  THE  EFITECT  ON  LA*^  Elllfi  COIiiMEBCfc  OF  A  PEKMA^fcNIf  LOWs^ 

iiMi  OF  oub;  mca  in  rtM  watbii  mmfAct  of  Iaa^  «ftm. 

In  view  of  the-  geaerai  iatecest  1»  tie  veoy.  important  «nes^oft  et  Uie  Wttt^ 
levels  of  the  Great  Lakes,  referred  to  incidentally  at  the  public  hearlfigs  i:ela- 
tlve  tO'  the  l«a^ra  Falljr  diversion,  it  is  de^mefdpertlnenf  to  invite  atfentfoii 
•f  Ikvioommlttee  to  tho  «taflMi«Bt  df  Biffig^  €t^.  wllliatt  h.  Martftell,  Chief  (tf 
Engineers,  in  transmitting  to  the  SeetetBry  of  Waif  iftij;  Kl^tifeo's-  rdgklr^  Of 
November  30,  1908  (p.  8,  S.  Doc.  No.  105,  62d  CJong.,  let  sess.),  to  the  follow- 
ing effect: 

"As  each  inch  of  draft  for  the  modem  lake  freighter  Is  the  equivalent  of 
from  80  to  100  tons  of  profitable  cargo,  the  aggregate  loss  per  season  for  the 
entire  fleet  using  Lake  Erie  ports  as  terminals  becomes  a  very  large  amount** 

MaJ.  Keller  in  his  report  (p.  15,  S.  Doc.  No.  105,  62d  Cong.,  Ist  sess.),  said: 

"The  earning  capacity  of  each  freighter  will  be  reduced  to  the  extent  of 
175  to  $100  per  trip.  During  an  average  season  the  loss  for  each  vessel  would 
total  $2,500  to  $3,000." 

The  total  commerce  using  Lake  Erie  ports  may  be  stated  as  approximately 
68,000,000  tons  per  annum,  of  which  from  30,000.000  to  40,000,000  tons  is  now 
carried  in  vessels  of  10,000  tons  burden  or  over,  which  may  be  affected  in  any 
lowering  of  the  water  surface.  Based  upon  the  above  figures,  and  assuming 
that  cargo  is  available  in  quantity  to'permit  the  loading  of  each  vessel  on  each 
trip,  to  the  maximum  draft  permitted  by  the  controlling  depths  of  Lake  Erie 
ports,  the  total  potential  loss  to  Lake  Erie  commerce  due  to  a  permanent 
lowering  of  1  inch  in  the  water  surface  may  be  taken  at  from  $250,000  te 
$850,000  per  annum;  and  this  potential  figure  will  Increase  with  the  antlci- 
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pated  natural  Increase  In  tJbe  number  ami  size  of  tbe  larger  vessels,  and  in  the 
total  commerce  ot  tbe  lake.  When  the  time  oomee.  that  a  matter  ol  inches  h** 
comes  a  question  of  immediate  importance  to  Lake  Erie  commerce,  any  lower- 
ins  of  that  lake  due  to  the  Niagara  diversions  (which  affect  only  Lake  Erie 
and  upper  Niagara  River)  can  be  readily  controlled  by  proper  regulation  worlsB 
in  Niagara  River;  although  such  slight  efTect  and  ready  control  will  not  be 
Crne  of  the  Chicago  diversion  which  is  several  times  greater  in  amount,  and 
must  affect  all  four  lower  lakes  and  the  St.  Lawrence  River,  to  a  serious  esL* 
tent,  unless  controlled  at  several  places  by  regulation  worlds  ol  great  final  cost 
m  time  and  money. 


*  STATEMENT   AS    TO   THE   USE   OF   WATER   DIVEBTED    FROM    THE    ERIE    CANAL   BT   TH« 
HTDBAITLIC  RACE  CO.    (SXTCCESSORS  OF  THE  LOCKPORT   HYDRAULIC  CO.) 

Upon  the  request  of  the  Hydraulic  Race  Co.  of  Lockport,  N.  X.,  there  is 
transmitted  herewith  fbr  the  information  of  the  committee  a  copy  of  a  letter 
fh)m  the  Hydraulic  Race  Co.,  dated  January  20,  1912,  in  regard  to  the  use 
of  the  water  diverted  by  that  company  from  the  Erie  Canal  for  power  pur- 
poses, under  their  permit  to  divert  500  cubic  feet  per  second,  granted  by  the 
Secretary  of  War  under  date  of  August  16,  1907.  While  this  office  has  not 
been  able,  in  the  time  available  since  receipt  of  this  letter,  to  verify  the  figures 
stated  therein.  It  is  within  the  knowledge  of  this  office  that  the  general  state* 
ments  made  are  substantially  correct;  and  in  view  of  the  prominence  given 
at  the  public  hearings  to  the  principle  that  all  water  diverted  at  Niagara  Falls 
should  be  used  in  such  manner  as  to  utilize  the  maximum  possible  head,  it 
is  deemed  to  be  but  fair  and  Just  to  the  Hydraulic  Race  Co.  to  place  before 
the  committee  this  statement,  showing  that  while  the  Hydraulic  Race  Co.  at 
Its  own  plant  uses  but  a  50-foot  head  (approximately  the  fall  between  the  two 
levels  of  the  Erie  Canal  at  Lockport)  the  water  diverted  by  them  under  their 
permit  again  passes  out  of  the  canal  below  the  locks  and  Is  used  over  and  over 
again  by  other  power  users  between  the  Erie  Canal  and  Lake  Ontario,  so 
that  the  total  head  finally  utilized  is  a  very  large  percentage  of  the  total  head 
available.  This  successive  use  of  the  water  16  distinctly  provided  for  by  the 
terms  of  the  permit  issued  by  the  Secretary  of  War  to  the  Hydraulic  Race 
Co.^  as  will  be  seen  by  reference  to  that  document 


HTDftiimjLC  Race  Co.^ 
I^aeJo^art,  N.  y.,  January  20,  191t, 
Gen.  W.  H.  Bixbt, 

Chi^  of  Engineer^  Umted  States  Army, 

Washington,  D.  C. 

Dbab  8ia:  Wc  have  before  us  copy  of  document  No.  246  entitled  "  Preserva- 
tion of  Niagara  Falls."  On  page  16  pf  this  document  is  a  table  which  indicates 
that  the  Lockport  Hydraulic  Co.  is  using  but  11  per  cent  of  the  efficiency  of  a 
220-foot  fall,  which  will,  we  fear,  lead  many  into  a  belief  that  the  water 
granted  (600  cubic  feet)  under  the  permit  is  a  less,  economical  development 
than  any  of  the  others,  when,  as  a  matter  of  fact,  the  water  Is  used  under  a 
much  greater  head  than  any  other  water  diverted  from  Niagara  River. 

In  explanation,  we  add  that  reference  to  the  permit  of  August  16,  1907,  will 
show  that  it  specifically  provided  for  t^ie  use  of  the  water  by  factories  on 
EJighteenmlle  Creek,  Medina,  Albion,  and  other  places  after  its  passage  through 
the  development  of  the  hydraulic  company.  It  may  fairly  be  said  that  no 
other  Niagara  River  water  performs  a  greater  use  In  promoting  the  interests 
of  the  small  consumer  and,  Individual  manufacturer  than  that  granted  to  the 
Lockport  Hydraulic  (3o,,  nor  is  any  more  fully  used. 

We  have  taken  the  water  practically  at  Lake  Erie  level  (the  level  above  the 
locks  being  usually  between  569  and  570),  and  of  the  total  fall  of  about  320 
feet  from  this  point  to  Lake  Ontario  over  280  feet  is  available,  and,  In  the  end, 
improved  operating  conditions  and  changes  will  result  in  utilization  of  even 
more. 
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We  glre  the  following  heads  as  approximately  correct  for  the  various  sites, 
beginning  at  Tx)ckport  and  extending  down  ESighteenmile  Creek  to  Olcott : 

Feet 

Hydraulic  Race  Co.  (Lockport  Hydraulic  Co.) 50 

United  Boxboard  Co.  (first  plant) 82.5 

United  Boxboard  Co.  (second  plant) 14 

Lockport  Paper  Co , 9 

Niagara  Paper  Mills 9.5 

Westerman  &  Co 21 

United  Indurated  Fiber  Co 29 

Electric  Smelting  Co , 36.5 

Newfane  Electric  Co 7 

Newfane  Basket  Co 14 

Lockport  Felt  Co 9 

Western  New  York  Water  CJo 60 

Total 280.6 

All  the  plants  of  Eighteenmlle  Creek  are  practically  entirely  dependent  for 
their  operation  on  the  permit  of  August,  1907,  for  their  water  power. 

Our  company's  head  will  be  lessened  somewhat  under  new  conditions  of  the 
barge  canal,  and  one  or  two  of  the  falls  are  not  utilized  at  date,  notably  that 
of  ttie  western  New  York  Water  Co. 

All  these  powers  and  their  operation  have  been  very  much  disturbed  by  the 
building  of  the  new  barge  canal,  but  should  be  greatly  improved  in  the  future 
with  more  stable  conditions,  and  it  is  possible  that  almost  the  entire  fall  to  Lake 
Ontario  will  be  utilized,  and  the  total  should  certainly  reach  8(X)  feet,  which 
compares  more  than  favorably  with  the  220  feet  available  at  Niagara  Falls. 

While  we  are  not  familiar  with  present  conditions  at  the  plants  now  operating 
on  Eighteenmlle  Creek,  it  is  fair  to  state  that  the  head  actually  In  use  now  is 
approximately  220  feet,  so  that  the  efficiency  of  this  development  on  this  basis 
should,  we  believe,  be  higher  than  any  of  the  others,  and  the  power  even  now 
amounts  to  several  thousand  horsepower. 

We  would  appreciate  it  if  the  report  may  be  amended  In  these  particulars, 
lest  some  injury  be  done  the  various  interests  which  have  for  so  many  years 
and  before  the  passage  of  the  Burton  Act  had  the  use  of  this  water  and  upon 
which  water  their  success  now  so  largely  depends. 

We  are  sending  this  to  you  rather  hastily,  as  we  believe  that  there  la  to  be  a 
meeting  on  this  whole  question  on  Tuesday  next,  January  28,  and  you  may  wish 
to  have  this  data  before  yon  and  the  others  at  that  time. 

We  would  appreciate  your  advices  and  trust  the  data  may  be  of  service. 

Bespectfully  submitted. 

Hydraulic  Rack  Co., 

ByL.   H.   KUNHABDT, 

Treaaurer  and  Bngineer, 


1>ERMIT  TO  LOCKPORT  HYDRAtTLIC  CO.  FOR  DIVERSION  OF  WATER  AT  LOCKPORT,   N.  T. 

Whereas  by  section  2  of  an  act  of  Congress  approved  June  29,  1906,  eutltled 
"An  act  for  the  control  and  regulation  of  the  waters  of  Niagara  River,  for 
the  preservation  of  Niagara  Falls,  and  for  other  purposes'*  (34  Stat  L.,  026), 
it  is  provided  that  the  Secretary  of  War  is  authorized  to  grant  permits  for 
the  diversion  of  water  in  the  United  States  from  the  Niagara  River  or  its 
tributaries,  for  the  creation  of  power,  to  individuals,  companies,  or  corporations, 
which  are  now  actually  producing  power  from  the  waters  of  said  river,  or  its 
tributaries  in  the  State  of  New  York,  or  from  the  Erie  Canal ;  to  an  ai^ount 
not  exceeding  in  the  maximum  8,600  cubic  feet  per  second  to  any  one  individual, 
company,  or  corporation  and  not  exceeding  an  aggregate  amount  of  15,600  cubic 

feet  per  second ;  and 

Whereas  waters  are  being  diverted  from  the  Brie  Canal  for  the  creation  of 
power  by  the  Lockport  Hydraulic  Co.,  a  corporation  organized  under  the  laws 
of  the  State  of  New  York,  at  Lockport,  N.  Y.,  by  the  abstraction  of  approxi- 
mately 1,000  cubic  feet  of  water  per  second  from  above  the  locks  at  said  place. 
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which  water  Is  returned  to  the  Erie  Canal  below  the  locks,  of  which  total 
quantity  500  cubic  feet  is  required  for  navigation  purposes  and  the  remaining 
600  cubic  feet  is  not  required  for  navigation  purposes;  and 

Whereas  the  said  waters  not  required  for  navigation  purposes,  after  being 
returned  to  the  canal  below  the  locks,  are  again  diverted  from  the  canal  and 
are  used  for  power  purposes  by  various  persons  and  corporations  located  upon 
Eighteenmlle  Greek,  at  and  below  Lockport,  and  at  Middleport,  at  Medina,  at 
Eagle  Harbor,  at  Albion,  at  Holley,  and  at  other  places*  and  are  not  returned 
to  the  canal ;  many  of  the  persons  or  corporations  on  Eighteenmlle  Greek  using 
the  same  water  in  succession,  one  after  the  other ;  and 

Whereas  application  has  been  made  to  the  Secretary  of  War  by  the  Lockport 
Hydraulic  Co.  for  permission  to  divert  600  cubic  feet  per  second  from  the 
Erie  Canal  at  Lockport  above  the  locks,  and  application  has  been  made  by 
various  persons  and  corporations  to  divert  various  amounts  from  the  Erie 
Canal  below  the  locks;  and 

Wherens  the  diversion  of  water  from  the  Erie  Canal  below  the  locks  is  not 
properly  the  diversion  of  water  from  the  Niagara  River  or  Its  tributaries, 
since  said  water  diverted  below  the  locks  has  already  been  diverted  from  above 
the  locks  and  has  been  used  for  power  purposes: 

Now,  therefore,  this  is  to  certify  that  the  Secretary  of  War  hereby  grants 
permission  to  the  Lockport  Hydraulic  Co.,  said  applicant^  to  divert  waters  of 
the  Niagara  River  and  its  tributaries  from  the  Erie  Canal,  at  Lockport,  N.  Y., 
above  the  locks,  for  power  purposes,  not  exceeding  600  cubic  feet  per  second, 
it  being  distinctly  understood  that  the  waters  so  diverted  shall  be  returned  to 
the  canal  below  the  locks,  and  that  this  permit  shall  Inure  to  the  benefit  of  all 
persons  and  corporations  now  using  said  water  for  power  purposes,  whether 
lessees  of  the  applicant  or  having  the  right  to  be  furnished  by  it  with  water, 
and  including  the  persons  and  corporations  now  diverting  water  as  aforesaid 
from  the  Erie  Canal  at  Eighteenmlle  Creek,  Middleport,  Medina,  Eagle  Harbor, 
Albion,  Holley,  and  other  places  on  the  lower  level. 

This  permit  is  granted  upon  condition  and  with  the  understanding  that  It 
does  not  confer  upon  the  applicant,  or  said  other  persons  or  corporations,  any 
authority  whatever  to  divert  water  from  the  Erie  Canal  without  the  consent 
of  the  State  of  New  Xork,  and  that  this  permit  is  subject  to  any  and  all  regula- 
tions which  may  be  imposed  upon  the  diversion  of  water  from  said  canal  by  said 
State ;  and,  further,  that  this  permit  is  made  subject  to  the  Jurisdiction  of  said 
State  to  alter,  improve,  or  abolish  the  said  canal  and  to  prevent  the  diversion 
of  any  water  whatever  therefrom,  and  this  permit  shall  not  be  taken  to  impose 
any  obligation  whatever  upon  the  said  State  or  the  authorities  thereof.  It  is 
intended  to  confer  only  so  far  as  the  Federal  Government  Is  concerned,  and 
the  Secretary  of  War  Is  authorized,  the  right  to  take  the  water  and  to  claim 
immunity  from  any  prosecution  or  legal  obligation  under  the  first  section  of 
the  act  approved  June  29,  1906,  above  mentioned. 

Witness  my  hand  this  16th  day  of  August,  1907. 

Wm.  H.  Taft,  Secretary  of  War, 

Extended  September  2,  1911,  to  March  1,  1912. 


FEBMIT    TO    NIAGARA    FALLS    HYDBAULIO    POWKR    A    MANUFAOTUBING    00.    FOB    THE 
DIVEBSIO!?   OF  WATEB  FBOM   THE  NIAOABA  BIVEB  FOB  FOWEB  FUBPOSES. 

Whereas  under  the  provisions  of  an  act  of  Congress  approved  June  29,  1906. 
entitled* "An  act  for  the  control  and  regulation  of  the  Niagara  River  for  the 
preservation  of  Niagara  Falls  and  other  purposes."  it  Is  provided  that  the 
Secretary  of  War  may  grant  permits  for  the  diversion  of  water  in  the  United 
States  from  Raid  Niagara  River  or  its  tributaries  for  the  creation  of  power,  and 
that  It  shall  not  be  lawful  to  divert  water  from  said  river  for  power  purposes 
except  in  accordance  with  permits  so  Issued  by  the  Secretary  of  War ;  and 

Whereas  upon  the  applications,  hearings,  reports,  and  all  the  proceedings  by 
applicants  for  permits  under  the  provisions  of  the  said  act  the  Secretary  of 
War,  under  date  of  January  18,  1907,  filed  a  written  opinion  directing,  among 
other  things,  that  a  permit  be  issued  to  the  Niagara  Falls  Hydraulic  Power  & 
Manufacturing  Co.  for  the  diversion  of  6.500  cubic  feet  per  second : 

Now,  therefore,  this  Is  to  certify  that  the  Secretary  of  War  hereby  gives 
permission  to  the  Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.  to 
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divert  6,500  cubic  feet  of  water  per  second  from  the  Niagara  River  upon  the  fol- 
lowing terms  and  conditions: 

First  The  amount  above  named.  6,500  cubic  feet  per  second,  represents  the 
maximum  quantity  of  water  that  can  be  diverted  at  any  time  under  the  terms 
of  this  permit. 

Second.  The  grantee  shall  make,  under  the  supervision  of  an  authorized 
inspector  of  the  United  States,  measurements  in  its  intake  canals  of  such  a 
character  and  at  such  times  as  may  be  deemed  necessary  to  show  the  amount 
of  water  diverted. 

Tliird.  The  grantee  shall  keep  such  records  as  will  show  at  any  time  the  com- 
bined continuous  output  of  its  power  stations  and  of  the  power  stations  of  its 
customers  to  whom  water  power  or  mechanical  horsepower  is  furnished. 

Fourth.  The  power  stations  of  the  grantee  and  of  its  customers,  to  whom 
water  power  or  mechanical  horsepower  is  furnished,  together  with  their  operat- 
ing records,  shall  be  subject  to  inspection  at  all  times  by  authorised  inspectors 
of  the  United  States. 

Fifth.  This  permit  is  issued  without  any  determination  of  priority  of  rl^ 
to  divert  water  from  the  Niagara  Biver  l>etween  the  parties  to  whom  permits 
for  diversion  may  be  issued. 

Sixth.  The  grantee  shall  carry  out  in  good  faith  the  obligations  which  it 
assumed  in  its  letters  to  the  War  Department,  or  to  the  representative  of  that 
Department,  concerning  the  improvement  of  the  scenic  conditions  on  the 
American  side  of  the  gorge  below  the  Upper  Arch  Bridge. 

Seventh.  The  Secretary  of  War  reserves  the  rlg^  at  any  time  to  modify 
the  form  of  this  permit,  to  cliange  the  method  or  plan  of  measurement  herein 
pre0eril>ed,  or  to  substitute  other  methods  of  measurement  whenever,  in  his 
judgment,  such  modifications,  changes,  or  substitutions  are  necessary  to  carry 
out  the  provisions  of  the  act  of  June  29, 1906,  under  which  this  permit  is  issued. 

Witness  my  hand  this  16th  day  of  August,  1907. 

Wm.  H.  Tatt,  Secretary  of  War. 
Extended  September  2,  1911,  to  March  1,  1912. 


Permit  to  Niagara  Falls  Power  Co,  for  the  diversion  of  toater  from  the  Niagara 

River  for  power  purposes. 

Whereas,  under  the  provisions  of  an  act  of  Congress,  approved  June  29,  1906, 
entitled  "An  act  for  the  control  and  regulation  of  the  Niagara  River  for  the 
preservation  of  Niagara  Falls,  and  other  puri)08es,"  it  is  provided  that  the 
Secretary  of  War  may  grant  i>ermits  for  the  diversion  of  water  in  the  United 
States  from  said  Niagara  River  or  its  tributaries  for  the  creation  of  power, 
and  that  it  shall  not  be  lawful  to  divert  water  from  said  river,  for  power  pur- 
IK)ses.  except  in  accordance  with  liermits  so  issued  by  the  Secretary  of  War;  and 

Whereas,  upon  the  applications,  hearings,  reports,  and  all  the  proceedings  by 
applicants  for  permits  under  the  provisions  of  the  said  act,  the  Secretary  of 
War,  under  date  of  January  18,  1907,  filed  a  written  opinion,  directing,  among 
other  things,  that  a  permit  be  issued  to  the  Niagara  Falls  Power  Co.  for  the 
diversion  of  8,600  cubic  feet  per  second: 

Now,  therefore,  this  is  to  certify  that  the  Secretary  of  War  hereby  gives 
fiermission  to  the  Niagara  Falls  Power  Co.  to  divert  8,600  cubic  feet  of  water 
per  second  from  the  Niagara  River,  upon  the  following  terms  and  conditions: 

B'irst.  The  amount  above  named,  8,000  cubic  feet  per  second,  represents  the 
maximum  quantity  of  water  that  can  be  diverted  at  any  time  under  the  terms  of 
this  permit. 

Second.  The  grantee  shall  make,  under  the  supervision  of  an  authorise^ 
inspector  of  the  United  States,  measurements  in  Its  intake  canals  of  such  a 
character  and  at  such  times  as  may  be  deemed  necessary  to  show  the  amount 
of  water  diverted. 

Third.  The  grantee  shall  keep  such  records  as  will  show  at  any  time  the 
combined  continuous  output  of  its  power  stations  and  of  the  power  stations  of 
Its  customers  to  whom  water  power  or  mechanical  horsepower  is  furnished. 

Fourth.  The  power  stations  of  the  grantee,  and  of  its  customers,  to  whom 
water  power  or  mechanical  horsepower  is  furnished,  together  with  their  oper- 
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atinfiT  records,  shall  be  subject  to  Inspection  at  all  times  by  authorized  Inspectors 
of  the  United  States. 

Fifth.  This  permit  is  issued  without  any  determination  of  priority  of  right 
to  divert  water  from  the  Niagara  River  between  the  parties  to  whom  such  per* 
mits,  for  diversion,  may  be  issued. 

Sixth.  The  Secretary  of  War  reserves  the  right  at  any  time  to  modify  the 
form  of  this  permit,  to  change  the  method  or  plan  of  measurement  herein 
prescribed,  or  to  substitute  other  methods  of  measurement  whenever,  in  his 
judgment,  such  modifications,  changes,  or  substitutions  are  necessary  to  carry 
out  the  provisions  of  the  act  of  June  20,  1906,  under  which  this  permit  Is  issued. 

Witness  my  hand  this  sixteenth  day  of  August,  1907. 

Wm.  H.  Tapt,  Secretary  of  War. 
Extended  September  2,  1911,  to  March  1,  1912. 


PBRMIT    FOB    THE   TBANSMI8SI0N    OF    ELECTBICAL    POWER    FBOM    CANADA    INTO    THB 

UNITED  STATES. 

Whereas  under  the  provisions  of  an  act  of  Congress,  approved  June  29,  1906, 
entitled  "An  act  for  the  control  and  regulation  of  the  Niagara  River,  for  the 
preeervation  of  Niagara  Falls,  and  other  purposes,'*  it  is  provided  that  the 
Secretary  of  War  may  grant  permits  for  the  transmission  of  power  from  the 
Dominion  of  Canada  into  the  United  States,  and  that  it  shall  not  be  lawful 
to  transmit  electrical  power  into  the  United  States  from  Canada  except  in 
accordance  with  the  permits  so  issued  by  the  Secretary  of  War ;  and 

Whereas  upon  all  the  proceedings  taken  in  respect  of  permits  under  the  said 
act,  the  Secretary  of  War,  under  date  of  January  18,  1907,  filed  a  written 
opinion,  directing,  among  other  things,  that  a  permit  issue  to  the  Niagara  Falls 
Electrical  Transmission  Co.  for  the  transmission  of  46,000  electrical  horsepower 
from  the  Dominion  of  Canada  into  the  United  States ;  and 

Whereas  the  said  Niagara  Falls  Electrical  Transmission  Co.  has  made  a 
■npplemental  petition  that  such  permit  provide  that  a  pert  of  such  electrical 
power  may  be  delivered  to  the  Cataract  Power  &  Conduit  Co.  (a  New  York 
State  corporation  for  use  in  the  United  States  after  transformation  by  step- 
up  transformers  of  the  Canadian  Niagara  Power  Co.  at  Niagara  Falls,  Canada, 
and  transmission  to  point  in  the  international  boundary  between  Fort  Erie, 
Canada,  and  Buffalo,  N.  Y.,  over  the  power  transmission  lines  of  the  Canadian 
Niagara  Power  Co. 

Now,  therefore,  this  is  to  certify  that  hereby  the  Secretary  of  War  gives 
permission  to  the  said  Cataract  Power  &  Conduit  Co.  and  to  the  Niagara 
Fans  Electrical  Transmission  Co.,  and  to  such  other  distributing  agents  or 
companies  in  the  United  States  as  The  fUectrlcal  Development  Co.  of  Ontario 
(I^td.)  may  designate  to  receive  from  the  said  The  Electrical  Development  Co. 
of  Ontario  (Ltd.)  at  the  international  boundary  line  and  to  transmit  into  the 
United  States  46,000  electrical  horsepower  upon  the  following  terms  and  con- 
ditions : 

First.  A  part  of  such  electrical  power  may  be  received  by  the  said  Cataract 
Power  &  Conduit  Ca  at  the  international  boundary  over  the  power  trans- 
mission lines  of  the  Canadian  Niagara  Power  Co.  The  remaining  part  of  such 
electrical  power  may  be  transmitted  into  the  United  States  over  transmission 
circuits  hereafter  to  be  approved  by  the  Chief  of  Engineers,  and  may  be 
received  by  the  said  Niagara  Falls  Electrical  Transmission  Co.,  or  by  such 
other  distributing  agents  or  companies  in  the  United  States  as  the  said  The 
Electrical  Development  Co.  of  Ontario  (Ltd.)  may  designate. 

Second.  So  long  as  the  said  CJataract  Power  &  Conduit  C>o.  and  the  said 
Niagara  Falls  Electrical  Transmission  O).  shall  procure  from  the  Electrical 
Development  Co.  of  Ontario  (Ltd.)  the  right  for  the  Chief  of  Engineers,  or 
his  representatives  to  enter  upon  the  premises  of  the  Electrical  Development 
Co.  of  Ontario  (Ltd.)  and  to  Inspect  and  verify  their  records  to  the  satisfac- 
tion of  the  Chief  of  Engineers,  and  so  long  as  the  amount  of  power  transmitted 
to  the  United  States  does  not  exceed  75  per  cent  of  the  amount  herein  author- 
ised, the  measurements  necessary  to  insure  compliance  with  the  terms  of  this 
permit  shall  be  made  at  the  expense  of  the  grantee  at  the  station  of  ths 
Electrical  Development  Co.  of  Ontario  (Ltd.),  due  allowance  behig  made  tor 
losses  between  the  measurlne  station  and  the  international  boundary  line. 
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Third.  When  the  amount  of  power  transmitted  to  the  United  States  under 
the  terms  of  this  permit  exceeds  75  per  cent  of  the  authorized  amount,  or  if 
right  of  access  or  examination  to  the  satisfaction  of  the  Chief  of  Engineers  is 
declined  or  refused  at  any  time  hy  tiie  Electrical  Development  Go.  of  Ontario 
(Ltd.).  the  measurements  necessary  to  Insure  compliance  with  the  t^ms  of 
this  permit  shall  he  made  at  suitable  points  in  the  United  States  near  the  inter- 
national boundary. 

Fourth.  When  under  either  of  the  conditions  named  in  the  paragraph  imme- 
diately preceding  the  power  imported  is  measured  at  points  in  the  United  States, 
such  measurements  shall  be  made  by  continuous  record  indicating  watt  meters 
of  approved  design,  to  be  furnished,  installed,  and  maintained  by  the  grantee; 
continuous  records  shall  be  taken  on  each  indQ;)endent  circuit  entering  the 
United  States;  the  meters  shall  be  kept  in  efficient  condition,  and  the  records 
shall  be  subject  to  inspection  at  any  time  by  authorized  inspectors  of  the  United 
States. 

Fifth.  Except  as  noted  below,  46.000  electrical  horsepower  represents  the 
aggregate  maximum  loads  that  can  be  brought  ito  the  United  States  at  any 
time  under  the  terms  of  this  permit : 

(a)  Momentary  indications  in  excess  of  the  authorized  amount,  due  to  short 
circuits,  grounds,  etc.,  will  not  be  considered  as  violations  of  the  permit 

(d)  Peaks  of  load  curves  due  to  overlapping  loads  will  not  be  considered  as 
violations  of  the  permit  provided  the  duration  of  any  one  such  peak,  measured 
on  the  46,000  horsepower  line,  does  not  exceed  one  hour,  and  provided  that  the 
total  duration  of  such  peaks  in  24  hours,  measured  in  the  same  Bianer,  does  not 
exceed  two  hours. 

Sixth.  Max)s  or  charts,  verified  to  the  satisfaction  of  the  Chief  of  Engineers, 
shall  be  filed  with  the  Chief  of  Engineers,  showing  the  exact  location  of  all 
lines  or  circuits  over  which  power  is  transmitted  into  the  United  States  under 
the  provisions  of  this  permit;  and  no  change  shall  be  made  in  such  lines  or 
circuits  without  submitting  at  the  same  time  to  the  Chief  of  Engineers,  or  his 
representative,  a  map  or  chart  showing  such  change. 

Seventh.  One  of  the  objects  of  the  law  being  the  preservation  of  the  natural 
scenic  conditions  of  the  Falls  and  the  gorge,  it  is  stipulated  that  the  plans  for 
carrying  the  power  across  the  international  boundary  be  submitted  to  the  Secre- 
tary of  War  for  approval  before  work  is  undertaken.  F'or  the  same  reason,  it  is 
further  stipulated  that  no  steps  be  take  by  the  grantee,  or  its  allied  interests, 
as  disclosed  in  its  application  for  a  permit  toward  the  construction  of  another 
bridge  across  the  Niagara  River. 

Eighth.  The  Secretary  of  War  reserves  the  right  at  any  time  to  modify  the 
form  of  this  permit,  to  change  the  method  or  plan  of  measurement  herein  pre- 
scribed, or  to  substitute  other  methods  of  measurement  whenever,  in  his  judg- 
ment, such  modifications,  changes,  or  substitutions  are  necessary  to  carry  out 
the  provisions  of  the  act  of  June  29,  1906,  under  which  this  permit  is  issued. 

Witness  my  hand  this  17th  day  of  August,  1907. 

Wm.  H.  Taft,  Secretary  of  War. 


PERMIT  TO  NIAGARA  FALLS  POWER  CO.  FOR  THE  TRANSMISSION  OF  ELECTRICAL  POWER 

FROM  CANADA  INTO  THE  UNITED  STATES. 

Whereas  under  the  provisions  of  an  act  of  Congress,  approved  June  29, 1906, 
entitled  "An  act  for  the  control  and  regulation  of  the  Niagara  River  for  the 
preservation  of  Niagara  Falls,  and  for  other  purposes,"  it  is  provided  that  the 
Secretary  of  War  may  grant  permits  for  the  transmission  of  power  from  the 
Dominion  of  Canada  into  the  United  States,  and  that  it  shall  not  be  lawful  to 
transmit  electrical  power  Into  the  United  States  from  Canada  except  in  accord- 
ance with  the  permits  so  issued  by  the  Secretary  of  War ; 

Whereas  upon  the  applications,  hearings,  reports,  and  all  the  proceedings  by 
the  applicants  for  permits  under  the  provisions  of  the  said  act,  the  Secretary  of 
War,  under  date  of  January  18,  1907,  filed  a  written  opinion  directing,  among 
other  things,  that  a  permit  be  issued  to  thft  Niagara  Falls  Power  Co.  for  the 
transmission  of  52,500  electrical  horsepower  from  the  Dominion  of  Canada  Into 
the  United  States ; 

Now,  therefore,  this  is  to  certify  that  the  Secretary  of  War  her^y  gives 
V?ermission  to   the  Niagara  Falls   Power  Co.   to  receive  from  the  Canadian 
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Niagara  Power  Co.,  at  the  International  boundary  line,  and  to  transmit  from  the 
I>ominlon  of  Canada  Into  the  United  States,  52,500  electrical  horsepower,  npon 
the  following  terms  and  conditions : 

First  Such  electrical  power  may  be  received  In  the  United  States  In  the 
first  instance  by  the  Niagara  Falls  Power  Co.  or  by  its  distributing  agents  or 
others  with  whom  It  or  the  Canadian  Niagara  Power  Co.  has  or  herea^er  may 
have  contracts  for  power  delivery  in  the  United  States. 

Second.  Measurements  of  the  amount  of  power  transmitted  into  the  United 
States  under  the  terms  of  this  permit  shall  be  made  at  suitable  points  in  the 
tJnited  States  near  the  international  boundary  by  continuous  record-indicating 
wattmeters  of  approved  design,  to  be  furnished,  Installed,  and  maintained  by 
the  grantee;  continuous  records  shall  be  tal^en  on  each  Independent  circuit 
entering  the  United  States;  the  meters  shall  be  kept  in  efficient  condition,  and 
the  records  shall  be  subject  to  inspection  at  any  time  by  authorized  Inspectors 
of  the  United  States. 

Third.  Except  as  noted  below,  52,500  electrical  horsepower  represents  the 
maximum  load  that  can  be  brought  Into  the  United  States  at  any  time  under  the 
terms  of  this  permit : 

(a)  Momentary  indications  In  exccM  of  the  authorized  amount,  due  to  short 
circuits,  grounds,  etc.,  will  not  be  considered  as  violations  of  the  permit. 

(b)  Peaks  of  load  curves,  due  to  overlapping  loads,  will  not  be  considered  as 
violations  of  the  permit,  provided  the  duration  of  any  one  such  peak,  measured 
on  the  52,500-horsepower  line,  does  not  exceed  one  hour,  and  provided  that  the 
total  duration  of  such  peaks  In  twenty-four  hours,  measured  in  the  same 
manner,  does  not  exceed  two  hours. 

Fourth.  Maps  or  charts,  verified  to  the  satisfaction  of  the  Chief  of  Engineers, 
shall  be  filed  with  the  Chief  of  Engineers,  showing  the  exact  location  of  all 
lines  or  circuits  over  which  power  is  transmitted  into  the  United  States  under 
the  provisions  of  this  permit,  and  no  change  shall  be  made  In  such  lines  or  cir- 
cuits without  submitting  at  the  same  time  to  the  Chief  of  Engineers  or  his 
representative  a  map  or  chart  showing  such  change. 

Fifth.  The  Secretary  of  War  reserves  the  right  at  any  time  to  modify  the 
form  of  this  permit,  to  change  the  method  or  plan  of  measurement  herein 
prescribed,  or  to  substitute  other  methods  of  measurement  whenever.  In  his 
Judgment,  such  modifications,  changes,  or  substitutions  are  necessary  to  carry 
out  the  provisions  of  the  act  of  June  20, 1906,  under  which  this  permit  is  issued. 

Witness  my  hand  this  16th  day  of  August,  1907. 

Wm.  H.  Taft,  Secretary  of  War, 

Extended  September  2, 1911,  to  March  1, 1912. 


Permit  to  Niagara,  Lockport  d  Ontario  Power  Co,  for  the  transmission  of  elec- 
trical power  from  Canada  into  the  United  States. 

Whereas  under  the  provisions  of  an  act  of  Congress  approved  June  29,  1906, 
entitled  "An  act  for  the  control  and  regulation  of  the  Niagara  River,  for  the 
preservation  of  Niagara  Falls,  and  other  purposes,**  it  is  provided  that  the 
Secretary  of  War  may  grant  permits  for  the  transmission  of  power  from  the 
Dominion  of  Canada  Into  the  United  States  and  that  It  shall  be  not  lawful  to 
transmit  electrical  power  into  the  United  States  from  Canada  except  In  accord- 
ance with  the  permits  so  Issued  by  the  Secretary  of  War. 

Whereas  upon  the  applications,  hearings,  reports,  and  all  the  proceedings  by 
applicants  for  permits,  under  the  provisions  of  the  said  act,  the  Secretary  of 
War,  under  date  of  January  18,  1907,  filed  a  written  opinion  directing,  among 
other  things,  that  a  permit  be  Issued  to  the  Niagara,  Lockport  &  Ontario  Power 
Co.  for  the  transmission  of  60,000  electrical  horsepower  from  the  Dominion  of 
Canada  into  the  United  States. 

Now,  therefore,  this  is  to  certify  that  the  Secretary  of  War  hereby  gives  per- 
mission to  the  Niagara,  Lockport  &  Ontario  Power  Co.  to  receive  from  the 
Ontario  Power  Co.  of  Niagara  Falls,  at  the  interna tional  boundary  lino,  and  to 
transmit  into  the  United  States,  60.000  electrical  horsepower  upon  the  following 
terms  and  conditions: 

First  So  long  as  the  Niagara,  Lockport  &  Ontario  Power  Co.  shall  procure 
from  the  Ontario  Power  Co.  of  Niagara  Falls  the  right  for  the  Chief  of  En- 
gineers, or  his  representative,  to  enter  upon  the  premises  of  the  Ontario  Power 
Co.  of  Niagara  Falls  and  to  inspect  and  verify  their  records  to  the  satisfaction 
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of  the  Chief  of  Engineers,  and  so  long  as  the  amount  of  power  transmitted  to 
the  United  States  does  not  exceed  75  per  cent  of  the  amomit  herein  authorized, 
the  measurements  necessary  to  insure  compliance  with  the  terms  of  this  permit 
shall  be  made  at  the  expense  of  the  grantee  at  the  station  of  the  Ontario  Power 
Go.  of  Niagara  Falls,  due  allowance  being  made  for  losses  between  the  measuring 
station  and  the  international  boundary  line. 

Second.  When  the  amount  of  power  transmitted  to  the  United  States  under 
the  terms  of  this  permit  exceeds  75  per  cent  of  the  authorized  amount,  or  if  the 
right  of  access  or  examination  to  the  satisfaction  of  the  Chief  of  Engineers  Is 
declined  or  refused  at  any  time  by  the  Ontario  Power  Co.,  the  measurements 
necessary  to  insure  compliance  with  the  terms  of  this  permit  shall  be  made  at 
suitable  points  in  the  United  States  near  the  international  boundary. 

Third.  When  under  either  of  the  conditions  above  named  the  power  imported 
Is  measured  at  the  points  in  the  United  States,  such  measurements  shall  be 
made  by  continuous  record  indicating  wattmeters  of  approved  design,  to  be  fur- 
nished. Installed,  and  maintained  by  the  grantee;  continuous  records  shall  be 
taken  on  each  independent  circuit  entering  the  United  States ;  the  meters  shall 
be  kept  In  efficient  condition,  and  the  records  shall  be  subject  to  Inspection  at 
any  time  by  authorized  inspectors  of  the  tlnited  States. 

Fourth.  Except  as  noted  below,  60,000  electrical  horsepower  represents  the 
maximum  load  that  can  be  brought  into  the  United  States  at  any  time  undtf 
the  terms  of  this  permit. 

(a)  Momentary  indications  In  excess  of  the  authorized  amount,  due  to  short 
circuits,  grounds,  etc.,  will  not  be  considered  as  violations  of  the  permit 

(&)  Peaks  of  lead  curves  due  to  overlapping  loads  will  not  be  considered  as 
violations  of  the  permit,  provided  the  duration  of  any  one  such  peak,  measured 
on  the  60,000  horsepower  line,  does  not  exceed  1  hour,  and  provided  that  the  total 
duration  of  such  peaks  in  24  hours,  measured  in  the  same  manner,  does  not 
exceed  2  hours. 

Fifth.  Maps  or  charts,  verified  to  the  satisfaction  of  the  Chief  of  Engineers, 
shall  be  filed  with  the  Chief  of  Engineers,  showing  the  exact  location  of  all 
lines  or  circuits  over  which  the  power  is  transmitted  into  the  United  States 
under  the  provisions  of  this  permit ;  and  no  change  shall  be  made  in  such  lines 
or  circuits  without  submitting  at  the  same  time  to  the  Chief  Engineers  or  his 
representative  a  map  or  chart  showing  such  change. 

Sixth.  One  of  the  objects  of  the  law  being  the  preservation  of  the  natural 
scenic  conditions  of  the  Falls  and  the  gorge,  It  is  stlpiilated  that  the  grantee 
shall,  either  directly  or  through  the  Ontario  Power  Co.,  take  steps  to  restore 
the  natural  growth  on  the  sides  of  the  gorge  at  the  point  where  power  Is  now 
brought  into  the  United  States. 

It  Is  further  stipulated  that  no  additional  power  crossings  shall  be  under- 
taken until  the  plans  therefor  have  been  approved  by  the  Secretary  of  War. 

Seventh.  The  Secretary  of  War  resen^es  the  right  at  anytime  to  modify  the 
form  of  this  permit,  to  change  the  method  or  plan  of  measurements  herein  pre- 
scribed, or  to  substitute  other  methods  of  measurement,  whenever  in  his  judg- 
ment, such  modifications,  changes  or  substitutions  are  necessary  to  carry  oui 
the  provisions  of  the  act  of  June  29,  1906,  under  which  this  permit  Is  issued. 

Witness  my  hand  this  sixteenth  day  of  August,  1907. 

Wm.  H.  Taft,  Secretary  of  War. 
Extended  September  2, 1911,  to  March  1,  1912. 


ADDITIONAL  STATEICBNT  OF  MB.  COHK. 

Mr.  CoHN.  I  believe  I  had  better  say  for  the  benefit  of  GongresB- 
inan  Cooper,  who  raised  the  question  the  other  day,  that  there  is  posi- 
tively no  disposition  to  keep  the  diversion  down  below  the  limit  of 
16,200  cubic  feet,  that  would  prevent  anyone  else  from  ffettinff  a 
permit  under  the  existing  law. 

Mr.  Garner.  Major,  will  you  give  the  committee  an  estimate  of 
what  it  would  cost  your  department  to  supervise  the  taking  of  water 
on  this  side  and  the  importation  of  power  from  Canada? 
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Maj.  La  Due.  I  would  not  like  to  hazard  an  estimate  now,  espe- 
oially  without  knowing  how  far  the  supervision  would  go.  We  have 
spent  about  $27,700  since  the  Burton  law  went  into  eflfect,  but  a  very 
lar^e  part  of  that  sum  went  into  these  very  elaborate  investigations, 
which  were  necessary  in  the  beginning  and  which  are  reported  in 
these  two  documents. 

There  will  be  no  such  elaborate  investigations  to  undertake  now. 
It  will  be  a  question  of  supervision  only,  and  the  cost  will  be  less,  but 
how  much  less  I  would  not  like  to  say.  I  think  it  would  be  well  to 
reappropriate  the  unexpended  balance  of  the  appropriation  made  by 
the  Burton  Act. 

Mr.  Gabneb.  After  your  investigations  were  made  under  this  law, 
for  instance^  the  continued  annual  expense  would  be  about  how  mudi? 
The  stationing  of  an  officer  there,  would  that  be  the  expense? 

Maj.  La  Due.  We  have  not  had  an  officer  stationed  there;  we  have 
one  or  two  insi>ectors  who  eo  up  there  as  needed.  So  far  as  that  fea- 
ture of  it  goes,  it  would  probably  be  only  the  salary  of  one  or  two  men. 

Mr.  Garner.  A  very  nominal  expense,  then,  after  you  had  made  a 
thorough  examination  under  this  provision  of  the  bill ! 

Maj.  La  Due.  A  nominal  expense.  Of  course  if  any  especial  inves- 
tigation becomes  necessary,  we  will  have  to  send  parties  there.  In 
December  last  it  became  evident  that  the  Hydntiuic  Co.,  owing  to 
the  improvements  they  had  been  making  in  their  plant,  was  approach- 
ing its  authorized  limit  of  diversion,  so  we  sent  a  party  there — ^just 
how  lar^e  a.  party  I  do  not  know.  This  party  made  measurements 
and  established  a  rule  to  govern  the  operations  of  the  company  and 
fix  the  limit  of  their  output. 

The  Chairman.  If  you  have  anything  further  you  wish  to  incor- 
porate in  your  statement,  you  have  that  privilege. 

SUPPLEMENTARY   STATEMENT   OF  GEN.   FHANCIS   V.   GBEENE. 

Mr.  Chairman,  your  committee  has  listened  with  very  great  patience  on  six 
successive  days  to  statements  and  arguments  of  more  than  30  individuals, 
i^presenting  a  great  variety  of  interests — Members  of  Congress,  State  olBclals, 
Chief  of  United  States  Army  Engineers  and  his  assistants,  city  officials,  and 
representatives  of  commercial  bodies,  representatives  of  the  American  Civic 
Association,  and  representatives  of  power  companies,  both  those  which  are  in 
operation  and  those  that  have  plans. 

The  discussion  has  talcen  a  very  wide  range  and  hns  covered  every  possible 
topic  in  this  connection — legal,  scientific,  commercial,  sanitary,  or  emotional. 

Now,  out  of  it  all  it  seems  to  me  that  four  very  serious  questions  have  been 
presented  for  your  consideration,  namely,  national  defense,  navigation,  regu- 
lation of  rates,  and  the  scenic  grandeur  of  Niagara  Falls.  I  put  that  last,  not 
because  it  is  by  any  means  the  least  important,  but  because  It  is  the  one  con- 
cerning which  there  has  been  the  greatest  difference  of  opinion. 

With  your  permission  I  will  try  to  rehearse  as  accurately  and  as  briefly  as 
possible  a  summary  of  the  testimony  which  has  been  given  to  you  on  these 
four  points. 

First.  As  to  national  defense.  One  might  wonder  Just  how  the  question  of 
national  defense  comes  in  with  the  diversion  of  the  waters  of  Niagara  River, 
and  the  theory  of  it,  as  I  understand  it,  is  that  the  river  might  have  been 
drained  dry,  so  that  it  would  offer  no  obstacle  to  an  invading  army.  In  the 
remote  and  almost  unthinkable  contingency  of  a  war  with  Great  Britain  or 
Canada — if  such  a  thing  should  hnve  happened:  If  Niagara  River  had  been 
drained  dry— our  defense  to  that  extent  would  have  been  Injured  or  ruined. 
Now.  on  that  question  there  Is  no  conflict  of  testimony  whatever.  The  only 
testimony  which  you  have  is  in  these  documents.  The  reports  of  the  engineers 
state  that  there  had  been  no  injury  to  the  Niagara  River  as  a  means  of  na- 
tional defense. 
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The  next  question — navigation — is  a  very  serious  one,  and  I  shall  try  to 
choose  iny  words  with  particular  care  so  as  to  state  the  precise  nature  of  the 
testimony  in  these  reports  and  what  has  been  said  to  you  verbally  In  this  com- 
mittee room. 

The  engineers,  that  is  to  say,  the  subordinate  engineers — and  by  this  I  mean 
the  officer  in  charge  of  the  lake  survey  in  Detroit,  and  his  assistants — have 
determined  after  most  elaborate  gauge  measur^nents  and  computations  of  a 
very  intricate,  scientific  character,  tliat  there  has  been  a  slight  lowering  in  the 
level  of  Lake  Erie.  It  is  measured  in  fractions  of  an  inch.  It  depends  upon 
observations  extending  over  a,  period  of  20  days.  Further  observations  may 
confirm  the  deductions  already  made  or  possibly  may  change  them,  but  these 
results  are  all  that  we  have,  and  they  are  the  best  that  we  have  at  the  preeoit 
time.  The  channels  of  the  Lakes  are  designed  to  have  a  depth  of  21  feet.  The 
effect  of  the  wind  and  the  waves  is  to  change  the  level  of  the  Lakes  by  many 
feet  in  a  very  few  days,  so  that  while  the  question  of  a  fraction  of  an  inch  in 
the  depth  of  the  Lake  Erie  channels  is  not  a  thing,  as  these  ^engineers  report, 
which  should  be  entirely  disregarded,  but  being  so  small  in  comparison  with 
the  depth  of  the  channel,  it  is  of  no  practical  importance.  Gen.  Bixby  testified 
as  to  this  at  the  first  hearing  on  Tuesday,  January  16.  I  do  not  know  that  I 
need  to  tell  you  who  Gen.  Bixby  is.  He  was  at  West  Point  with  me.  He  is 
an  officer  of  very  great  ability  who  has  spent  a  lifetime — I  think  it  is  35  years  or 
more  since  he  graduated — in  studying  these  scientific  questions,  especially  the 
questions  of  hydraulics  and  of  navigation  on  the  navigable  waters  of  the  United 
States.  I  do  not  think  there  Is  an  officer  in  the  Engineer  Corps  who  is  so 
peculiarly  qualified  to  speak  on  these  questions  of  navigation  as  Gen.  Bixby. 
He  has  been  secretary  of  the  Mississippi  River  Ck)mmi8sion.  In  1906  he  made 
the  preliminary  reports  which  formed  the  basis  of  the  recommendations  of 
the  International  Waterways  Commission  at  that  time.  Now,  Gen.  Bixby,  I 
think,  would  not  say  that  a  fraction  of  an  inch  in  the  level  of  Lake  Erie  was 
a  thing  which  should  be  neglected  or  disregarded,  but  I  think  he  would  say- 
exactly  what  he  did  say  as  I  understood  him  when  he  testified — that  the 
.lowering  of  the  Lake  in  comparison  with  the  depth  of  the  channel  was  ik> 
slight  that  it  was  a  matter  of  no  practical  importance. 

I  think  your  committee  can  dismiss  from  your  minds  any  uneasiness  about 
these  two  first  propositions — ^national  defense  and  navigation. 

Now,  In  regard  to  the  regulation  of  rates.  As  I  look  at  it,  you  have  ample 
authority  to  regulate  rates,  but  It  is  a  question  of  expediency,  and  the  testimony 
which  has  been  given  here  in  favor  of  the  regulation  of  rates  comes  from 
two  individuals,  and  two  only — Mr.  Hammond,  city  attorney  of  Buffalo,  and 
Congressman  Smith.  Their  allegation,  as  a  basts  for  their  request  for  Fed- 
eral interference,  Is  that  the  public  service  commission  is  either  unwilling  or 
unable  to  cope  with  the  situation,  and  therefore  they  ask  the  aid  of  the  United 
States  Government  to  regulate  the  price  of  electricity  In  Buffalo.  Well,  I  think 
that  if  that  question  was  submitted  to  the  voters  of  Buffalo  it  would  not  have 
more  thnn  10  per  cent  In  the  affirmative.  There  Is  dissatisfaction,  as  I  under- 
stand It,  about  prices  for  electricity,  and  the  chrfmber  of  commerce  itself 
Initiated  proceedings  for  an  Investigation,  but  they  initiated  It  in  the  way 
that  the  law  prescribes,  and  they  wish  to  bring  It  before  the  trbunal  which  the 
State  of  New  York  has  provided  to  hear  and  determine  such  cases,  and 
they  are  satisfied  to  abide  by  the  findings  of  that  tribunal.  Now,  I  am  told 
that  this  letter  has  been  sent  within  the  last  two  days  by  the  chamber  of 
commerce  to  your  chairman : 

"  Referring  to  report  In  newspapers  that  the  statement  has  been  made  to 
you  that  the  public  service  commission  Is  unable  to  coi)e  with  the  situation  of 
charges  by  electrical  companies  for  power,  I  desire  to  say  that  that  is  not 
the  opinion  of  this  body,  and  to  express  to  you  on  the  contrary  that  it  be- 
lieves that  the  machinery  devised  and  in  successful  operation  for  the  control 
of  public  service  corporations  In  general  and  of  the  electrical  situation  in 
particular  Is  entirely  adequate  to  deal  with  the  subject,  and  it  desires  further 
to  state  that  this  Is  the  general  feeling  In  this  community. 

"This  body  has  originated  and  promoted  an  Investigation  Into  the  charges 
made  In  Buffalo  for  electrical  i>ower,  which  is  now  pending.  It  desires  to 
secure  for  Its  citizens  a  readjustment,  and  In  many  cases  a  reduction,  of  present 
charges,  and  it  is  satisfied  with  the  tribunal  established  by  law  to  decide  the 

issue.'* 

The  chamber  of  commerce  in  Buffalo  has  a  membership  of  more  than  3,000. 
It  Includes  practically  every  man  In  any  business  of  any  magnitude  in  Buffalo. 
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Among  ita  members  are  the  consumers  of  probably  nine-tenths  of  the  power 
used  in  Buffalo,  practically  all  of  the  power  except  that  which  is  used  In 
private  houses.  Now,  these  citizens  of  Buffalo  have  a  dispute  with  a  cor- 
poration under  the  laws  of  the  State  of  New  York  as  to  the  value  of  the  goods 
or  services  whloh  one  sells  and  the  other  bays.  The  Btate  of  New  York  has 
provided  a  tribunal  to  hear  and  decide  such  cases.  It,  of  course,  does  not  decide 
until  it  has  heard  both  sides.  The  corporation  and  the  consumer  are  both 
willing  to  submit  their  dispute  to  this  tribunal.  They  are  both  citizens  of 
New  York.  I  submit  that  under  these  circumstances  there  is  absolutely  no 
gronnd  to  ask  for  Federal  interference. 

Now,  the  remaining  qnestion,  and  frankly  it  is  the  most  important  question, 
is  the  preservation  of  the  scenic  grandeur  of  Niagara  Falls.  Certain  gentle- 
men  have  assumed  to  have  a  mandate  from  the  people  to  be  the  only  guard- 
ians of  Niagara  Falls.  That  mandate  is  not  recognized  universally.  You  have 
heard  testimony  in  regard  to  one  corporation  which  moved  its  plant  a  mile  or 
two  up  the  river,  and  thereby  lost  efficiency,  solely  for  the  purpose  of  preserv- 
ing the  scenic  beauty  of  Niagara.  As  to  the  companies  that  I  represent,  we 
haxe  figured  up  and  tried  to  ascertain  about  what  it  has  cost  us  in  order  to 
make  our  works  conform  to  the  surroundings  and  harmonize  with  the  grandeur 
of  Niagara  Falls,  and  it  is  a  little  more  than  $1,000,000  which  we  have  spent 
for  the  purpose  of  putting  our  pipes  in  the  rock  Instead  of  on  the  surface  and 
of  constructing  buildings  which  were  the  best  that  architectural  skill  could 
design;  so  that  I  can  assure  you  for  those  I  repres^it  and,  I  think,  for  the 
other  power  companies  at  the  Falls  that  they  regard  the  scenic  grandeur  at 
Niagara  quite  as  much  as  some  who  claim  to  be  the  sole  guardians  of  it. 

Now,  no  one  has  appeared  before  you  to  advocate  Injury  of  Niagara  Falls. 
No  one  has  appeared  before  you  to  advocate  the  diversion  of  water  on  either 
side  of  the  river  to  an  amount  which,  in  his  opinion,  would  injure  the  scenic 
grandeur  of  Niagara.  The  only  question  is,  what  is  the  limit  to  which  the 
diversion  can  be  carried  without  injuring  the  beauty  of  the  Falls.  On  that 
opinions  differ,  and  on  that  you  have  had  different  testimony  submitted  to  you. 
I  called  attention  at  a  previous  heaiing  to  the  testimony  given  by  eminent  engi- 
neers in  1906  that  a  diversion  of  40  per  cent  of  the  total  flow,  or  80,000  cubic 
f^t  per  second,  would  not  materially  injure  the  Falls.  The  Burton  law,  enacted 
as  a  result  of  that  hearing,  placed  the  limit  at  15,600  cubic  feet  on  the  Ameri- 
can side,  and  by  restrictions  on  transmission  from  Canada  it  was  apparently 
intended  to  indirectly  limit  the  diversion  of  water  on  the  Canadian  side  to 
about  the  same  amount,  or  some  80,000  to  31,000  cubic  feet  on  both  sides,  which 
is  the  amount  which  Maj.  Ladue  has  just  told  you  was  the  maximum  taken  out 
in  the  month  of  December.  Now  that  you  have  three  opinions,  the  engineers 
in  1906 — and  as  to  these  engineers  I  would  like  to  say  that  they  had  been 
observing  the  Falls  every  day  for  four  previous  years;  their  office  windows 
looked  on  the  Falls,  and  they  were  eminent  hydraulic  engineers — their  opinion 
was  80,000  cubic  feet.  When  the  treaty  was  negotiated  it  is  a  matter  of  com- 
mon report  that  during  the  IS  months  that  it  was  under  negotiation  the  negotia- 
tors sought  the  best  expert  advice  that  they  could  get  as  to  the  amount  of  water 
that  could  be  safely  diverted  without  injuring  the  Falls.  They  fixed  it  at  66,000 
cubic  feet.  The  scenic  society  come  here  and  now  say  that  the  treaty  is  wrong 
and  they  must  have  additional  legislation  to  provide  that  a  less  amount  shall 
be  taken  out  than  the  treaty  permits,  and  in  support  of  their  position  they  quote 
from  these  documents.  Now,  I  would  like  to  say  something  about  these  tv^ 
documents  which  perhaps  the  committee  does  not  understand.  This  volume, 
Senate  105,  and  the  only  one  from  which  the  civic  association  has  quoted,  is 
dated  November  30,  1908.  This  document,  H.  R.  246,  is  dated  September  80, 
1911.  The  earlier  document  was  the  result  of  two  years'  observation;  this  is 
the  result  of  five  years'  observation,  and  the  Secretary  of  War  descrilies  It  as 
"A  comprehensive  report  of  the  operations  of  the  United  States  Lake  Survey 
under  the  appropriation  for  the  preservation  of  Niagara  Falls  from  June  29, 
1906,  to  June  29, 1911,  which  summarizes  and  supplements  the  previous  reports." 

Now,  the  quotations  from  this  larger  report  were  correctly  made,  but  they 
are  only  a  part  of  what  is  said,  and  even  in  this  larger  report  quotations  could 
be  made  on  the  other  side.  Some  of  them  I  have  incorporated  in  the  printed 
stotement  which  I  filed  at  a  previous  hearing.  The  statements  in  this  report, 
based  on  five  years'  study,  are,  to  say  the  least,  much  more  conservative,  much 
less  alarming  than  the  statements  in  that  report ;  and  I  refer  in  detail  to  these 
reports  because  the  civic  association  rests  their  case  on  these  reports — and 


324  PBESEBVATION  OF  NIAQABA  FALLB. 

so  do  we,  speaking  for  the  power  companies  which  I  represent — and  I  think  the 
other  power  companies  also. 

As  the  civic  association  has  quoted  these  rfrporrs  of  subordinate  engineers  I 
refer  you  to  the  final  statement  of  Gen.  Bixhy,theCaiiefof  E2DglneerB,thehead  of 
the  whole  engineering  organization,  made  in  your  presence  a  few  days  ago,  and 
with  all  these  /eports  6efore  him.  His  statement,  I  think,  was  that  as  to  the 
diversion  of  4,400  additional  cubic  feet  on  the  American  side,  it  was  so  small 
an  addition  to  the  amount  now  being  diverted  that  it  would  produce  no  appre- 
ciable effect  upon  the  scenic  grandeur  of  Niagara  Falls;  and  as  to  the  importa- 
tion of  power  from  Canada,  Congress  can  not  in  that  manner  control  the  amount 
of  water  to  be  taken  out  on  the  Canadian  side.  His  s'^atement  waa,  and  he 
repeated  this  three  or  four  times,  that  the  demand  for  power  in  Canada  was 
growing  so  rapidly  that  if  it  was  not  imported  into  the  United  States,  in  a  very 
few  years,  in  his  opinion  (I  think  he  said  three  years)  it  will  all  be  taken  on 
the  Canadian  side ;  so  that  you  am  not  preserve  the  scenic  grandeur  of  Niagara 
Falls,  even  if  it  were  in  danger*  by  restricting  these  importations.  Now,  I  am 
in  position  to  give  you  some  figures  on  this  question  of  the  growth  of  consump- 
tion of  power  in  Canada  which  confirm  Gen.  Bixby's  statement  d^ived  I  have 
no  doubt  from  a  general  study  of  the  situation.  But  the  specific  fkcts  are  these : 
In  the  last  three  years  the  use  of  Niagiira  power  in  the  United  States  has  in- 
creased 50  per  cent.  In  the  same  period  the  use  of  Niagara  power  in  Canada 
has  increased  400  per  cent.  Why,  since  the  figures  were  made  up  in  this  report 
(Doc.  No.  246)  last  July,  the  consumption  in  Canada  has  Increased  20  per  cent 

On  the  question  of  scenic  grandeur  I  say  that  you  can  not  save  the  scenic 
grandeur  of  Niagara  Falls,  if  it  is  in  danger  from  Canada,  by  restricting  the 
Importation  of  power  from  Canada,  because  Canada  will  use  it  if  it  does  not 
come  to  the  United  States. 

Now,  I  repeat  that  we  ref«t  our  case  on  these  documents.  If  carefully  studied 
and  considered  they  show  that  tlic  Fcenic  grandeur  of  Niagara  Falls  will  not  be 
endangered  by  the  diversion  of  the  water  provided  for  in  the  treaty. 

I  submit  to  the  committee  that  the  testimony  which  you  have  heard  in  these 
elaborate  hearings  leads  to  legislation  along  these  lines: 

The  carrying  into  eflfect  of  the  treaty,  the  diverting  of  the  amount  of  water 
on  the' American  side  which  the  treaty  authorizes,  and  suitable  provisions  for 
supervision  by  the  Secretary  of  War  to  see  that  the  amount  which  the  treaty 
authorizes  to  be  diverted  is  not  exceeded.  The  question  of  who  shall  receive 
this  4.400  cubic  feet  per  second,  I  think,  can  best  be  decided  by  the  proper 
authorities  of  the  State  of  New  York,  who  will  undoubtedly  give  very  ^aborate 
hearings  before  reaching  a  decision,  in  which  the  rights  of  all  parties  can  be 
brought  out.  As  to  importation  the  treaty  is  silent.  It  was  designedly  so. 
It  was  intended  to  give  this  country  the  benefit  of  all  the  power  which  Cainada 
would  allow  to  be  exported.  There  has  been  submitted  nothing  in  the  way  of 
testimony  before  your  committee  to  Justify  you  in  attempting  to  raodifjr* 
abridge,  or  restrict  this  treaty. 

STATEMENT  OF  HE.  WATEOHS. 

Mr.  AVatrous.  The  association  which  I  represent  would  like  the 

frivilege,  in  view  of  the  preceding  argument,  to  read  the  brief  which 
presented  this  morninj?,  which  J  did  not  present  at  that  time.  I 
shall  ask  the  privilege  ox  reading  it  at  this  time,  as  it  is  one  based  on 
this  last  report,  which  we  did  not  get  access  to  until  last  Tuesday. 

The  Chairman.  It  is  already  in  the  record? 

Mr.  Watrous.  Yes,  sir. 

The  Chairman.  That  will  do. 

Gen.  Greene.  The  quotations  from  this  larger  report  were  cor- 
rectly made,  but  they  were  only  a  part  of  what  was  said,  and  even  in 
this  larger  report  Quotations  could  be  made  on  the  other  side. 

The  statements  rrom  this  report,  based  on  five  years  of  study,  are, 
to  say  the  least,  much  more  conservative,  much  less  alarming.  I  will 
not  use  the  word  "  sensational."  The  statements  in  that  report—I 
Tefer  in  detail  to  these  reports  because  the  civic  association  rests  its 
case  on  these  reports  and  so  do  we.    Speaking  of  my  power  company. 
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the  one  that  I  represent,  and  I  think  the  others,  we  rest  our  case  on 
those  reports,  but  on  a  fair  interpretation  of  them,  and  as  the  civic 
aasociatiQii  has  quoted  these  reports  of  the  suborainate  engineer,  I 
refer  you  to  the  nnal  statement  of  Gen.  Bizby ,  the  Chief  of  Engineers, 
the  head  of  the  whole  engineering  organization,  made  in  ^our  pres- 
e<iee  a  few  days  ago,  and  with  all  of  these  reports  before  him.  I  lis- 
tened very  carefuUy,  and  I  think  his  statement  was  this : 
^  As  to  the  diversion  of  4,400  additional  cubic  feet  on  the  American 
side  it  was  so  small  an  addition  to  the  amount  now  being  diverted 
that  it  would  produce  no  appreciable  effect  upon  the  scenic  grandeur 
of  Niagara  Falls,  and  as  to  the  importation  of  power  from  Canada, 
that  was  not  a  matter  which  Congress  could  control,  so  far  as  ulti- 
niately  controlling  the  amount  of  water  to  be  taken  out  on  the  Cana- 
dian side  is  concerned,  because,  and  he  repeated  this  three  or  four 
times,  the  demand  for  power  in  Canada  was  Rowing  so  rapidly  that 
if  it  was  not  imported  mto  the  United  States  in  a  very  few  years,  in 
his  opinion,  and  I  think  he  said  three  years,  I  listened  very  carefully, 
it  would  all  be  taken  on  the  Canadian  side.  So  that  you  can  not  pre- 
serve the  scenic  ^andeur  of  Niagara  Falls  even  if  it  were  effected 
by  restricting  this  importation. 

Now,  I  am  in  a  position  to  give  you  some  figures  on  this  question 
of  growth  of  the  consumption  of  power  in  Canada,  which  confirm 
Gten.  Bixby's  statement,  derived,  no  doubt,  from  a  general  study  of 
the  situation,  but  the  specific  figures  are  these : 

In  the  last  three  years  the  use  of  Niagara  power  in  the  United  States  has 
increased  50  per  cent.  In  the  same  period  the  use  of  Niagara  power  in  Canada 
has  increased  400  per  cent.  Since  these  figures  were  made  up  in  this  report  of 
last  July  the  consumption  in  Canada  has  increased  20  per  cent. 

Mr.  DiFENDERFER.  Is  it  uot  bccausc  they  are  getting  power  cheaper? 

Gen.  Grbeke.  Whatever  is  the  cause,  I  am  speaking  about  the 
scenic  grandeur.  You  say  that  we  hired  the  newspaper  people  to 
raise  this  issue  for  scenic  nandeur. 

Mr.  DiFENDERFER.  I  Said  so? 

Gen.  Greene.  Yes ;  it  is  hard  to  discuss  such  a  proposition  as  that 
But  on  the  question  of  scenic  grandeur  I  say  that  you  can  not  save 
the  scenic  grandeur  of  Niagara  if  it  is  danger,  from  Canada,  by  re- 
stricting the  importation  of  power  from  Canada,  because  Canada 
will  use  it  if  it  does  not  come  into  the  United  States. 

Mr.  DiFENDERFER.  We  have  no  control  of  that.    I  appreciate  that. 

Gen.  Greeke.  Now,  I  repeat  that  we  rest  our  case  on  these  docu- 
ments, fairly  studied  and  considered.  At  any  time  the  scenic  gran- 
deur of  Niagara  Falls  will  not  be  endangered  by  the  diversion  of 
water  provided  for  in  the  treaty. 

Mr.  Sharp.  In  that  connection  I  see  the  second  document,  Senate 
Document  No.  105  and  House  Document  No.  246.  You  approve  then 
more  of  the  House  document  because  it  is  several  vears  later.  Read- 
ing from  that  document  on  page  13  I  find  the  following  language 
used: 

The  total  changes  have  resnlted  in  an  appreciable  decrease  In  the  volume  of 
flow  there,  due  to  the  deficient  depths  at  the  end  of  the  Falls,  to  a  marked 
interference  with  the  continuity  and  the  length  of  the  crest  line,  unquestionably 
marring  the  beauty  of  this  cataract.  While  natural  causes  have  been  chiefly 
Instrumental  In  effecting  these  changes,  it  appears  indisputably  that  the  arti- 
ficial diversion  of  the  power  companies  have  materially  aided  to  the  injury  of 
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Interference  with  the  scenic  grandeur  of  Niagara  Falls    -ud  the  additional 
diversions  now  contemplated  will  Increase  this  damage. 

Gen.  Greene.  The  natural  causes  have  been  the  chief  instrument. 

Mr.  Sharp.  But  it  verjr  plainly  states  that  we  could  not  increase 
the  diversion  any  more  without  damage  to  the  Falls. 

Gen.  Greene.  That  is  the  engineer's  opinion,  based  upon  the  record 
of  gages,  which  shows  a  less  volume  of  water  going  over  the  Falls. 
He  does  not  say  that  he  can  see  any  difference  with  nis  eye. 

Mr.  Sharp.  He  does  say  in  the  same  connection  that  after  these 
observations  had  been  made,  which  he  said  were  made  under  most 
favorable  circumstances: 

The  effect,  then,  of  the  total  diversion  and  of  the  natural  change  of  regimen 
since  1906  will  account  for  the  lowering  on  the  Canadian  and  Goat  Island  ends 
of  the  Falls,  and  the  mean  lake  level  is  over  15  inches  and  Si  inches,  respec- 
tively. The  present  return  to  the  low  stage  of  the  Great  Lakes  is  due  to  de- 
ficiency in  rainfall  and  runoff  has  had  ^e  further  effect  at  Terrapin  Point 
of  2  inches. 

Gen.  Greene.  Due  to  three  causes,  lack  of  precipitation,  wearing 
away  of  the  apex,  and  diversion  by  the  power  companies.  Three 
causes  contributed  to  that. 

Now  these  photographs — have  you  ever  been  to  Niagara  ? 

Mr.  Sharp.  Quite  a  number  of  times. 

Gen.  Greene.  Have  you  been  there  within  recent  years! 

Mr.  Sharp.  Not  within  five  or  six  years. 

Gen.  Greene.  Do  your  photograpns,  taken  last  July,  give  you  a 
different  idea  of  the  Falls  irom  what  you  remember! 

Mr.  Sharp.  Not  at  all. 

Gen.  Greene.  That  is  the  whole  case. 

Mr.  Sharp.  There  was  a  great  mass  of  water  flowijig  over  there. 

Gen.  Greene.  There  is  a  great  mass  of  water  flowing  over  there 
now.    It  is  magnificent. 

Mr.  DiFBNDERFER.  You  Stated  that  your  company  tried  to  preserve 
the  scenic  grandeur  by  placing  your  building  m  the  rocks! 

Gen.  Greene.  Part  of  our  structures. 

Mr.  DiTENDERFER.  Are  these  faithful  reproductions  here  in  these 
books! 

Gen.  Greene.  In  what  books! 

Mr.  DiFENDBRFER.  Of  the  Niagara  Power  &  Conduit  Co, 

Gen.  Greene.  That  is  not  my  company. 

Mr.  Ditenderter.  What  company — are  you  not  interested  in  this 
company ! 

Gen.  Greene.  The  Niagara  Power  Co.? 

Mr.  Difenderfer.  Yes. 

Gen.  Greene.  Not  at  all. 

Mr.  Difenderfer.  It  looks  to  me  as  though  these  buildings  were  set 
out  on  the  plains. 

Gen.  Greene.  That  is  the  other  company.  If  you  would  like  to 
see  our  buildings,  I  have  photographs  of  them. 

Mr.  Difenderfer.  I  do  not  see  any  of  the  rocks,  General. 

Gen.  Greene.  I  said  we  put  some  of  our  structures  there. 

Mr.  Difenderfer.  I  understood  you  to  say  that  you  put  your 
buildings  there. 

Gen.  Greene.  Oh,  no ;  I  did  not  say  that.    I  said  our  pipes,  etc. 
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Now  I  submit  to  the  committee  that  the  testimony  which  you  have 
heard  in  these  elaborate  hearings  leads  to  legislation  along  these 
lines.  The  carrying  into  effect  of  the  treaty,  the  diverting  of  the 
amount  of  water  on  the  American  side  which  the  treaty  authorizes, 
and  suitable  provision  for  supervision  by  the  Secretary  of  War  to 
see  that  the  amoimts  which  the  treaty  authorizes  to  be  diverted  is 
not  exceeded.  The  question  of  who  shall  receive  this  4,400  cubic 
feet  per  second,  I  think  can  best  be  decided  by  the  proper  authorities 
of  the  State  of  New  York,  who  will  undoubtedly  give  a  very 
elaborate  hearing  before  they  reach  a  decision,  so  that  the  rights 
of  all  of  the  people  can  be  brought  out. 

As  to  importation,  the  treaty  is  silent.  It  was  designedly  so.  It 
was  intended  to  give  this  country  the  benefit  of  all  of  the  power 
which  Canada  would  allow  to  be  exported,  and  there  has  been,  I 
submit,  nothing  in  the  way  of  testimony  before  your  committee  to 
justify  you  in  attempting  to  modify,  abbreviate,  or  restrict  this 
treaty. 

Mr.  Shabp.  I  have  before  me  the  treaty.  What  has  it  to  say  in 
regard  to  the  duration  of  its  t^rms? 

Gen.  Greene.  It  runs  for  five  years.  The  treaty — ratifications  were 
exchanged  at  Washington  May  5,  1910,  and  that  is  the  official  date 
of  the  treaty.  The  date  when  the  ratifications  were  exchanged,  not 
the  date  when  it  was  signed.    It  was  signed  in  1909. 

Abticlk  XIV.  The  present  treaty  shaU  be  ratified  by  the  President  of  the 
United  States,  etc 

Mr.  Garner.  What  have  you  to  say  to  the  suggestion  of  Congress- 
man Smith  with  reference  to  retaining  in  the  Secretary  of  War  the 
right  to  cancel  permits  after  the  Public  Service  Comnussion  of  New 
York  would  not  give  what  the  people  considered  reasonable  rates. 
In  other  words,  giving  the  Secretary  of  War — making  the  Secretary 
of  War  the  appellate  court  as  between  the  power  companies  and  the 
Public  Service  Commission  of  New  York? 

Gen.  Greene.  Do  I  understand  you,  a  Democratic  Representative 
from  Texas,  to  ask  me  what  I  think  of  an  appeal  from  the  govern- 
ment of  New  York  to  the  Secretary  of  War? 

Mr.  Garner.  Well,  I  was  not  advocating  that ;  I  was  asking  you 
what  you  had  to  sav  about  it 

Gen.  Greene.  I  think  it  is  a  monstrous  proposition,  absolutely  in- 
consistent with  the  dignity  of  the  State  oi  New  York.  That  is  my 
opinion  and  I  am  a  Republican. 

Mr.  Garner.  I  wanted  to  see  how  far  you  were  going  to  follow  the 
doctrine  in  this  direction  in  concentrating  the  power  at  Washington 
instead  of  the  State  of  New  York. 

Gen.  Greene.  There  is  no  question  whatsoever,  under  the  decision 
of  the  Supreme  Court — I  am  not  a  lawyer,  but  I  have  got  business 
sense  enough  to  understand  some  decisions — that  the  .United  States 
has  exclusive  jurisdiction  so  far  as  it  extends  to  navigation.  This 
treaty  has  fixed  a  limit  to  the  water  to  be  diverted  on  the  American 
side.  The  Federal  authorities  should  see  that  that  treaty  is  carried 
into  effect     Beyond  that  we  have  nothing  to  do  with. 

Mr.  DiFENDERFER.  Do  you  believe  that  we  are  bound  to  allow  these 
companies  to  take  the  limit? 
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Gen.  Greene.  I  bdieve  it  is  expedient  to  allow  them  to  take  the 
Umit  in  view  of  the  facte. 

The  Chairman.  Is  not  that  a  question  for  the  Government  to  de- 
termine? 

Gen.  Greene.  That  is  a  questi<Mi  for  the  United  States. 

The  Chairman.  If  tiie  Secretaiy  of  War  determines  how  muA 
shall  be  taken,  is  it  for  the  State  to  say  who  diall  have  it? 

Gen.  Greene.  Yes,  sir;  that  is  where  the  line  is  clearly  defined. 
Navigation  belongs  to  the  United  States.  The  Attorney  General  was 
here  to  try  to  preserve  what  he  thought— I  gath^^ — ^wfaat  he  thought 
were  the  immemorial  righte  of  New  To»,  to  preserve  them  mm 
national  legislation. 

The  Chairman.  I  agree  with  the  law  as  cited  by  the  attbmey  gen- 
eral of  the  State  of  New  York. 

Mr.  CooFBR.  While  this  statement  by  the  civic  assodation  goes  into 
the  record,  yet  it  would  be  brought  more  fcmsibly  to  the  attention  of 
the  committee  if  the  representative  of  that  association  could  reply  to 
these  stat^nente  made  by  Gen.  Gree^  by  just  reading  these  few 

Eages,  and  I  ask  that  that  be  done  in  justice  to  the  association  which 
e  represents. 

The  document  referred  to  was  read  by  Mr.  Watrous. 

Mr.  CuRiiEY.  Can  you  tell  me  what  membership  your  associatidii 
has  in  the  United  States  ? 

Mr.  Watrous.  I  can  tell  you  in  this  way^  Mr.  Curley.  It  has  some 
2,500  what  we  call  annual  members,  but  mcluded  in  that  Mre  scHne 
700  or  800  affiliated  societies,  composed,  we  will  say,  of  from  100  to 
1 ,000  members,  representing  several  hundred  thousand  in  the  aggre- 
gftto. 

Mr.  CuRLBfy.  What  salary  is  paid  the  president? 

Mr.  Watrous.  No  salary. 

Mr.  Curley.  Do  you  receive  a  salary? 

Mr.  Watrous.  Yes,  sir ;  I  am  the  only  salaried  officer  of  the  asso- 
ciation. 

Mr.  Curley.  You  are  paid  by  the  association? 

Mr.  Watrous.  Yes,  sir. 

Mr.  Curley.  You  are  employed  permanently  <m  legislative  mat- 
ters? 

Mr.  Watrous.  No,  sir;  the  legislative  matters — ^Practically  all  I 
have  done  have  been  in  attendance  on  these  meetings;  I  am  the  ad- 
ministrative secretary  with  a  great  deal  of  work  accumulating  on  my 
desk  right  now. 

The  Chairman.  Is  there  any  other  gentleman  who  desires  to  be 
heard  this  afternoon? 

Mr.  Smith.  I  would  just  like  to  say  in  connection  with  that  letter 
presented  by  Gen.  Greene  that  so  far  as  I  know  the  chamber  of  com- 
merce has  not  held  a  meeting,  and  no  individual  has  a  ri^ht  to  send 
a  communication  to  this  committee  purporting  to  ^>eaK  for  that 
body.  Why  was  it  not  signed  by  the  president  and  secretary  if  it 
was  an  official  matter? 

Mr.  Curley.  I  would  like  to  ask  Gen.  Greene  the  date  of  that 
letter? 

Gen.  Greene.  I  have  not  seen  the  original  letter  so  I  do  not  know. 
I  understood  that  the  letter  had  been  sent  to  the  chairman  of  this 
committee  on  January  24. 
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The  Chairman.  I  will  state  that  I  received  the  letter. 

Is  there  any  other  gentleman  here  who  desires  to  be  heard  ?  If  not, 
the  hearings  will  be  closed  with  the  exception  of  hearing  a  gentle- 
man who  will  be  here  to-morrow  morning  at  10  o'clock. 

The  committee  will  now  take  a  recess  until  10  o'clock  to-morrow 
morning. 

Thereupon,  at  5  o'clock  p.  m.,  the  committee  took  a  recess  until  10 
o'clock  a.  m.  to-morrow,  January  27,  1912. 


COMMriTEE  OF  FOREION   AfFAIRS, 

January  27, 1912 — 10  o^clock  a.  m. 

The  committee  reconvened,  pursuant  to  taking  of  recess^  at  10 
o'clock  a.  m. 

The  Chairman.  The  committee  took  a  recess  yesterday  for  the 

Surpose  of  hearing  Mr.  Blackstock  this  morning.    I  understand  Mr. 
llackstock  is  here  and  desires  to  go  on  and  we  will  now  hear  from 
him. 

STATEHENT  01"  GSOBOS  H.  BLACKSTOCK,  BEPBESENTINO  TEE 
NIAOABA  FALLS  ELECTBIC  TBAHSKISSIOK  CO. 

Mr.  DiFENDERFER.  Is  yours  a  Canadian  company  ? 

Mr.  Blackstock.  Yes,  sir ;  under  the  provisions  of  the  Burton  Act, 
Mr.  Chairman,  there  was  distributed  amongst  the  Canadian  com- 
panies a  certain  percent a^e  of  the  power  which  the  provisions  of  the 
act  enabled  to  be  importea  into  the  United  States  from  Canada.  Our 
share  of  that  125,000  horsepower  was  46,000  horsepower,  the  balance 
being  distributed  between  the  Ontario  Power  Co.  and  the  Canadian- 
Niagara  Power  Co.,  which  is  a  branch  of  the  American-Niagara 
Power  Co.,  and  a  small  insignificant  block  allotted  to  the  Inter- 
national Railway,  which  operates  the  line  on  either  side  of  the 
Niagara  River. 

We  are  interested  in  preserving  the  rights  of  the  Nia^ra  Falls 
Electric  Transmission  Co.  with  refere^ice  to  their  proportion  of  the 
power,  of  the  46,000  horsepower,  which  has  been  allotted  to  them  by 
the  permit  of  the  Secretary  of  War.  We  desire  to  appear  before  the 
conunittee  because  we  understood  tliat  some  time  durmg  the  discus- 
sion some  question  had  been  raised  as  to  why  the  46,000  horsepower, 
which  we  are  entitled  to  transport  to  the  United  States,  had  not  been 
exported,  and  we  desired  to  represent  to  the  committee  that  that 
resulted  from  the  circumstances  and  certain  difficulties  which  we 
had  with  reference  to  transmission.  We  procured  the  incorporation 
of  a  transmission  companv  at  Albany  and  also  acquired  the  fran- 
chise of  the  Niagara  Falls  Lighting  &  Power  Co.,  or  rather  the 
Gas  &  Electric  Lighting  Co.,  and  have  altogether  spent  in  the 
neighborhood  of  a  half  a  million  dollars  in  order  to  put  ourselves  in 
a  position  to  transmit  the  amount  of  energy  which  the  permit  of  the 
S^retary  of  War  entitles  us  to  import  into  the  United  States. 

Now  we  are  completing  our  arrangements  with  reference  to  that. 

In  the  meantime,  of  that  amount,  12,000  horsepower  have  been 
transmitted  from  time  to  time  to  the  Buffalo  Cataract  &  Power  Co. 


330  PBESEBVATION  OF  HIAOABA  FAIIS. 

for  use  there,  and  which  has  been  used  in  connection  with  the  light- 
ing of  the  city  of  Buffalo,  and  to  some  extent  has  been  used  as  a 
reserve  power,  and  has  been  very  efficient  for  that  purpose,  and  our 
only  object  in  appearing  before  the  committee  is  to  prevent  any 
misapprehension  on  the  part  of  the  committee  as  to  the  nonuser  of 
the  balance  of  their  power. 

It  is  the  intention  of  the  company  to  vigorously  place  that  at  the 
disposal  of  any  persons  who  might  desire  to  have  access  to  it. 

Mr.  Clike.  You  are  purely  a  transmitting  company,  or  do  you 
generate  power? 

Mr.  Blackstock.  No;  we  are  a  generating  companv.  And  we 
desire  to  put  ourselves  into  a  position  to  maintain  our  business  and 
to  import  the  46,000  horsepower  which  the  permit  of  the  Secr^^ry 
of  War  enables  us  to  do,  and  in  furtherance  of  that  we  are  entering 
into  arrangements  now  with  the  company  about  to  start  an  impor- 
tant plant  at  La  Salle,  by  which  we  shall  sell  to  them  12,000  horse- 
power, and  up  to  the  present  time  we  have  answered  any  demands 
that  have  been  made  upon  us  for  power  in  the  United  S^tes  to  the 
extent  of  12,000  horsepower,  to  which  I  have  referred.  We  are  now 
making  arrangements  which  will  enable  us  to  import  the  balance  of 
46,000  horsepower  as  and  when  it  may  be  required.  Of  course,  as 
you  will  understand,  it  is  necessary  for  us  to  have  the  tenants  of 
the  power  in  sight,  because  we  have  got  to  make  our  transmission 
arrangements  conformably  to  the  exigencies  of  these  tenants  when 
they  appear,  and  we  are  now  making  arrangements  with  reference 
to  the  company  at  La  Salle,  of  which  1  have  spoken,  and  also  carry- 
ing out  the  arrangements  that  we  have  made  under  the  powers 
\  ested  in  us  by  the  acquisition  of  the  Niagara  Falls  Gas  and  Light- 
ing Co. 

We  desire  to  ask  the  committee  to  bear  in  mind  that  we  have  the 
fullest  interest  in  maintaining  the  i>ermit  given  to  us  by  the  Secre- 
tary of  War  and  intend  to  use  it  as  we  have  opportunity  to  do. 

Mr.  DirENDERFER.  I  would  just  like  to  ask  a  question.  You  can 
at  any  time  refuse,  can  you  not,  to  transmit  power  to  the  United 
States? 

Mr.  Blackstock.  I  think  so. 

Mr.  DiFENDERFER.  lu  the  event  of  industry  being  created  there 
for  the  use  of  power,  it  would  be  to  your  advantage  to  use  it  at  home, 
would  it  not? 

Mr.  Blackstock.  Well,  I  should  have  thought  not,  sir,  if  it  were 
in  the  immediate  area  of  Niagara  Falls. 

Mr.  DiFENDERFER.  Are  you  associated  in  any  way — that  is,  your 
company — with  transmission  of  power  to  Winasor  ? 

Mr.  Blackstock.  No. 

Mr.  DiFENDERFER.  That  is  another  company? 

Mr.  Blackstock.  That  is  another  company ;  yes,  sir.  We  have  no 
transmission.    Our  transmission  is  practically  to  Toronto. 

Mr.  DiFENDERFER.  Then  you  have  no  connection,  have  you,  with  the 
Hydro-Electric  Co.? 

Mr.  Blackstock.  None  whatever. 

The  Chairman.  I  understand  Mr.  Bowen  desires  to  make  a  brief 
additional  statement.    We  will  hear  him  now. 
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STATEMENT  OF  MILLABB  F.  BOWEN,  BEPBESEimNG  THE  EBB 

ABD  ONTABIO  SANITABT  CANAL  CO. 

Two  eminent  engineers  have  stated  that  the  diversion  already  made 
will  not  affect  the  beauty  of  the  Falls.  Maj.  Charles  Eellar,  of  the 
Corps  of  Enginers,  reports  in  one  paragraph  this : 

WMle  the  preceding  conclusion  as  to  the  effect  produced  upon  the  Falls  by 
the  existing  diversion  is  a  statement  of  opinion  based  upon  ascertained  facta, 
the  interest  of  justice  seems  to  demand  the  farther  statement  that  in  my 
opinion  the  damage  already  done,  and  that  which  may  be  ontlcipated  from 
further  diversion  and  from  the  impending  fall  in  the  level  of  Iiake  Erie, 
may  be  largely,  If  not  entirely,  remedied  by  a  submerged  dam  .placed  in  the 
bed  of  the  river  immediately  above  the  Horseshoe  Falls.  The  dam  as  proposed 
and  planned  would  serve  to  change  the  direction  of  the  flow  so  as  to  increase 
the  streams  that  feed  the  falls  at  Terrapin  Point  and  at  the  Oinadian  shore 
The  decrease  in  the  mighty  volume  that  overflows  the  center  of  the  apex  of 
the  horseshoe  would  not  be  noticeable.  If  built,  the  dam  should  be  paid  for 
by  the  interested  power  companies,  but  Canada  and  the  United  States  should 
do  the  actual  work  under  some  form  of  international  agreement.  A  very  direct 
result  of  the  construction  of  this  submerged  dam  would  be  a  diminution  in  the 
rate  of  recession  of  the  apex  of  the  horseshoe.  This  result  is  extremely  desir- 
able.   (P.  15,  S.  Doc.  No.  105,  Kept,  of  MaJ.  Charles  Kellar.) 

The  other  engineer  referred  to  as  having  a  plan  is  the  one  con- 
nected as  the  chief  engineer  of  our  company,  Isham  Randolph,  of 
Chicago,  who  was  invited  last  year  by  President  Taft  to  present  hig 
plan  to  the  Canadian  authorities,  and  that  is  to  stretch  two  cables 
across  from  Goat  Island  to  Canada  above  the  Horseshoe  Falls,  and 
use  these  cables  for  transmission  of  reenforced  concrete  blocks,  fas- 
tened together,  immense,  large,  and  heavy  concrete  blocks,  and  drop 
these  blocks  into  the  channel,  into  what  is  called  the  '^  thalweg  "above 
Horseshoe-  Falls,  where  the  recession  is  very  dangerous  and  continues 

?ear  by^  year  and  may  result  in  great  damage.  Tne  dropping  of  those 
locks  into  the  deepest  part  of  the  center  of  the  Horseshoe  Falls  will 
diffuse  the  water  to  both  sides  toward  the  ^ge  of  the  Falls  and 
without  affecting  the  beauty  of  the  center  it  will  increase  the  beauty 
of  the  sides. 

As  Mr.  Randolph  has  said,  and  give  even  further  amount  of  water 
for  commercial  purposes  without  affecting  the  beauty  of  the  Falls. 

Now,  those  are  a  partial  answer,  if  not  complete  answer,  to  the 
complaints 'of  the  civic  association,  which  has  maintained  that  there 
will  be  irreparable  damage  to  the  Falls. 

CLOSING  SUMHABY  BT  BOHE  0.  BBOWN  IN  BEHALF  OF  THE 
NIAGABA  FALLS  POWEB  CO.  AND  CANADIAN  NIAOABA  CO. 

Mr.  Chairman  and  gentlemen  of  the  committee :  After  listening  to 
Gen.  Greene's  admirable  summary  of  the  facts  shown  at  this  hearing 
Hnd  of  his  logical  conclusions  therefrom,  I  felt  that  little  if  anything 
could  be  added  to  emphasize  the  justice  of  the  position  which  is  here 
taken  by  the  companies  which  I  represent.  However,  despite  the 
indisputable  facts  which  have  been  shown,  some  of  the  questions 
which  have  been  asked  and  quite  a  number  of  statements  that  have 
been  made  during  the  hearing,  would  indicate  that  there  is  still  some 
misapprehension  in  regard  to  the  attitude  of  these  companies  toward 
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the  (juestions  which  are  before  you.    Let  me,  therefore,  briefly  sum- 
marize certain  of  the  points. 

The  Situation  of  The  Niagara  Falls  Power  Co. 

This  company  has  certain  vested  property  rights  by  virtue  of  (1) 
its  riparian  ownership,  (2)  its  grants  by  the  next  lower  riparian 
owner,  the  hydraulic  company,  and  (3)  patents  and  grants  from  the 
State  of  New  York,  which  State  is  riparian  owner  below,  both  it  and 
the  hydraulic  company,  and  which  State  also  holds  whatever  sov- 
ereign interests  there  are  of  use  or  control  in  the  waters  of  Nia^ra 
River  upon  the  American  side,  subject  only  to  the  sovereign  right 
of  the  Federal  Government  to  prevent  unreasonable  interference  with 
navigation.  These  property  rights,  as  defined  by  the  law  and  as 
described  in  the  various  grants  referred  to,  include  the  right  to  take 
from  the  Niagara  River  aoove  the  Falls  a  quantity  of  water  sufficient 
to  make  200,000  horsepower  and  to  discharge  the  same  below  the 
Falls  by  means  of  a  tunnel  passing  by  and  through  the  lands  of  the 
two  lower  owners :  that  is,  of  the  hydraulic  company  and  of  the  lands 
of  the  State  of  New  York  used  for  a  park.  These  rights  were  ac- 
quired previous  to  the  year  1900,  and  a  plant  had  been  constructed 
and  put  in  operation,  requiring  them,  as  it  now  does,  at  least  10,000 
cubic  feet  per  second  of  water  to  operate  the  same  on  an  economical 
basis,  although  that  quantity  is  not  sufficient  for  its  maximum  ca- 
pacity. It  was  thus  operating  that  plant  for  years  before  the  passage 
of  the  Burton  Act  in  1906,  l)ut  since  the  passage  of  that  act  has 
drawn  only  8,600  cubic  feet  per  second,  submitting  temporarily  to  the 
terms  of  that  act  until  the  treaty  should  be  made,  as  contemplated  by 
that  act,  adjusting  between  the  two  countries  the  matter  of  ai version. 
It  claims  to  operate  by  virtue  of  its  riparian  rights,  although  permits 
under  the  Burton  Act  have  been  accepted  and  complied  with,  relying 
upon  the  faith  that  its  rights  and  equities  would  be  recognized  in  the 
final  adjustment  of  the  matter  under  the  terms  of  the  treaty.  The 
Treaty  of  1909  recognized  the  injustice  of  the  restrictions  of  the 
Burton  Act,  as  neither  expedient  nor  necessary  to  preserve  scenic 
grandeur,  and  as  unjust  and  ine<iuitable  to  this  company^  and  fixed 
tne  limits  of  diversion  at  a  quantity  which  would  allow  this  company 
1,400  cubic  feet  per  second  more  and  the  hydraulic  company  8,060 
cubic  feet  per  second  more  and  thus  allow  each  company  to  operate 
at  its  normal  economical  capacity  of  lOjOOO  cubic  feet  per  second  for 
this  company  and  9,500  for  the  hydraulic  company.  No  other  power 
plants  exist  on  this  side  and  none  could  be  constructed  for  the  purpose 
of  utilizing  the  4,400  cubic  feet  per  second  increase  provided  in  the 
treaty  over  the  16,600  fixed  by  the  Burton  Act  as  the  total  diversion 
on  tliis  side,  the  additional  quantity  being  too  small  to  warrant  the 
expense  of  any  n'ew  plant. 

It  has  been  assumed  and  stated  in  newspaper  articles,  in  statements 
by  representatives  of  the  civic  association,  and  even  by  a  Senator  of 
this  Congress  (in  a  statement  made  in  public  while  these  hearings 
were  in  progress),  that  this  company  is  asking  for  an  unreasonable 
increase  m  the  amoimt  of  diversions  allowed  on  this  side  with  the 
intention  of  further  installations  in  order  to  utilize  such  increase,  and 
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that  its  position  here  is  one  of  a  further  ''  attack  "  upon  the  scenic 
ffrandeur  of  the  Falls.  You  gentlemen  who  have  heard  tiie  facts  here 
know  this  is  not  true.  The  treaty  fixes  the  total  limits  of  diversion 
upon  this  side  so  as  to  forbid  any  further  installations  than  had  been 
made  prior  to  the  Burton  Act.  Although  this  company  claims  the 
legal  n^ht  to  double  its  installation  and  to  operate  tne  same,  it  asks 
here  only  that  the  treaty  limits  be  obsOTved,  and  that  thereby  it  may 
be  enabled  to  operate  economically  its  installation  which  had  been 
installed  and  put  in  operation  before  the  question  of  scenic  ^andeur 
was  ever  thought  of  in  Congress.  This  company  originally  installed 
with  particular  respect  for  scenic  grandeur  and  protected  the  land- 
scape and  scenic  beauty  of  the  Falls,  although  at  great  expense  and 
loss  of  head.  The  undisputed  facts  presented  here  show  that  the 
extra  amount  of  diversion  up  to  the  treaty  limits  will  not  affect  scenic 
grandeur  nor  any  public  interest. 

SrrUATION   OF  THE  CANADIAN    NIAGARA  POWER  CO. 

Before  the  Burton  Act  was  thought  of,  this  company  had  installed 
and  had  in  operation  a  plant  upon  the  Canadian  side  taking  its  water 
from  the  pool  below  the  upper  crest,  so  that  it  could  not  possibly  have 
any  effect  upon  navigation.  It  also  constructed  with  regard  to  scenio 
beauty.  It  acquired  its  riparian  rights  solely  from  tne  Canadian 
Government,  and  as  consideration  therefor  agreed  to  reserve  one-half 
of  its  developed  power  for  use  in  Canada  when  required.  This  com- 
pany, as  the  other  two  Canadian  investors,  were  intended  to  be  pro- 
tected by  the  treaty  of  1909,  so  far  as  consistent  with  the  public  in- 
terests involved  in  the  question  of  senic  grandeur,  and  therefore  that 
treaty  made  the  total  limit  of  diversion  upon  the  Canadian  side 
36,000  cubic  feet  per  second,  which  was  no  more  than  sufficient  to 
supply  the  demand  of  the  three  installations  already  made  and  pro- 
jected upon  that  side  by  those  three  companies.  The  limits  of  total 
diversion  upon  both  sides  having  been  fixed  by  the  treaty,  the  excuse 
for  prohibition  of  importation  to  the  American  side  ceased  to  exist; 
and  therefore  the  treaty  contained  no  such  prohibition.  This  was  a 
concession  to,  or  rather  proper  adjustment  with  Great  Britain  in  be- 
half of  Canada  to  protect  not  only  the  public  interests  of  Canada  but 
the  interests  of  Canadian  investors.  It  was  an  adjustment  also  ac- 
quiesced in  by  this  country  in  making  the  treaty,  because  it  was 
recognized  to  be  for  the  public  interest  of  this  country,  where  indus- 
trial development  had  created  a  demand  which  would  absorb  all  the 
power  developed  upon  this  side  and  all  the  power  that  could  be 
imported  from  Canada.  This  company,  therefore,  with  the  other 
Canadian  companies,  join  with  the  distributing  companies  upon  Uie 
American  side,  to  demand  that  the  question  of  importation  be  left  as 
the  treaty  left  it^ — without  any  prohibition  or  restriction. 
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T'MB  Eqihtable  Position  of  Both  the  Amebican  and  Canadian 

Power  Companies. 

Certain  facts  have  been  d^onstrated  at  this  hearing : 

(1)  That  the  total  diversions  allowed  by  the  treaty  can  have  no 
appreciable  effect  upon  navigation  or  upon  the  integrity  of  the  bound- 
ary line  nor  injure  military  defense — ^that  therefore  there  is  no  ground 
for  Federal  interference,  the  right  to  which  is  limited  to  preventing 
an  unreasonable  interference  with  navigation : 

(2)  That,  although  the  protection  of  scwiic  grandeur  is  not  within 
the  proper  scope  of  Federal  legislation  (for  if  it  belongs  to  any 
sovereign  power,  in  this  case  it  belongs  only  to  the  State  of  New 
York),  nevertheless  the  total  diversions  allowed  by  the  treaty  will  not 
have  any  appreciable  effect  upon  the  scenic  grandeur  of  the  Falls,  and 
in  any  event  the  extra  4,400  leet  allowed  by  the  treaty  on  the  Anieri- 
can  side  can  have  no  effect;  and  that,  with  artificial  diversions  so 
limited,  the  danger  to  scenic  grandeur  lies  wholly  in  the  effect  of 
natural  causes,  lite  erosion,  which  dangers,  together  with  any  specu- 
lative injury  by  diversion,  can  be  averted  by  artificial  means; 

(3)  That  the  total  diversion  allowed  on  the  Canadian  side  will 
surely  and  quickly  be  made  and  that  over  that  matter  Congress  can 
have  no  control,  and  that  any  restriction  or  prohibition  upon  impor- 
tation to  this  side  is  objectionable  for  the  following  reasons: 

(a)  The  entire  diversion  upon  the  Canadian  side  will  surely  be 
made  within  a  short  time,  and  a  prohibition  of  importation  will  not 
help  scenic  grandeur  or  any  other  public  interest; 

(b)  The  American  market  is  ready  and  is  now  demanding  all  the 
pjower  that  can  be  imported  beside  all  that  can  be  developed  on  this 
side.  The  demand  is  increasing  faster  than  the  power  can  be  fur- 
nished, even  with  free  importation.  With  importation  prohibited, 
industrial  development  stops  upon  this  side  and  progress  upon  the 
Canadian  side.  That  one  of  the  two  countries  which  first  gets  hold 
of  the  power  will  keep  it ; 

(c)  The  cutting  off  of  the  supply  which  would  exist  otherwise 
than  for  prohibition  or  restriction  tends  to  increase  the  price ; 

(d)  The  prohibition  can  not  be  sustained  on  the  ground  that  it  is 
a  tariff  regulation,  for  it  is  not  a  general  prohibition,  but  a  special 
and  local  one; 

(e)  It  is  repugnant  to  the  spirit  and  terms  of  the  treaty  of  1909  by 
which  each  country  agreed  with  the  other  that  each  might  have  the 
privilege  of  a  certain  limited  diversion,  with  the  American  market 
m  mind,  and  Canadian  investments  were  made  on  the  strength  of  the 
right  to  import,  and  the  limit  of  that  right  was  impliedly  fixed  by  the 
treaty.  A  prohibition  by  Congress  is  simply  saying  to  tne  Canadians 
that  we  have  given  them  the  right  to  divert  36,000  on  their  side,  but 
we  will  attempt  to  control  the  amount  of  that  diversion,  temporarily 
at  least,  by  a  provision  repugnant  to  the  treaty  and  at  the  same  time 
control  the  diversion  upon  this  side  as  we  see  fit. 

(4)  It  has  further  been  shown  that  as  the  diversion  of  the  extra 
4,400  cubic  feet  per  second  allowed  by  the  treaty  on  this  side  can  not 
affect  scenic  grandeur  or  any  public  interest,  the  treaty  amount  should 
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be  observed;  that,  however,  is  too  small  an  amount  to  make  an^ 
new  power  plant  feasible.  The  navigation,  sanitary,  and  power  proj- 
ect suggested  by  Mr.  Bowen  is  not  only  illegal  and  impracticable, 
but  is  entirely  useless  as  a  sanitary  measure,  as  stated  by  Dr.  Mc- 
Liaughlin,  of  the  United  States  Health  Bureau.  More  than  that,  it  is 
not  only  chimerical  but  is  proposed  by  a  company  that  has  obtained 
no  real  estate  rights  whatever  and  involves  a  ^5,000,000  proposi- 
tion based  upon  $100,000  capital,  which  capital  has  been  paid  in  just 
enough  to  make  a  few  maps  and  pay  promoters.  The  4,400  feet  in- 
crease must  of  necessity  go  to  the  present  plants,  and  of  right  should 
go  to  them  in  such  quantities  as  to  allow  normal  economical  opera- 
tion  of  their  plants,  as  the  same  were  installed  before  diversions  were 
attempted  to  be  Imiited. 

(5)  The  vested  legal  rights  of  the  Niagara  Falls  Power  Co.  (and  I 
assume  it  is  the  same  with  the  Hydraulic  Co.^  are  urged  here,  not  f on 
the  purpose  of  getting  specific  legislation  allotting  the  extra  power 
to  them  directly,  but  for  the  purpose  that  their  rights  and  equities 
may  not  be  ignored  to  the  extent  that  the  proposed  act  shall  prevent 
those  rights  and  equities  being  taken  into  consideration  in  the  future 
by  some  official  person  or  body  to  whom  the  authority  of  allotment  of 
this  power  shall  be  delegated.  It  might  be  unwise  for  Congress  to 
attempt  to  say  that  these  companies  should  have  the  extra  water,  or 
in  what  proportions.  It  would  be  still  more  unwise  to  make  any  pro- 
visions so  that  these  two  companies,  or  either  of  them,  should  be  shut 
off  from  the  extra  power,  or  that  one  company  should  be  preferred 
to  the  other.  That  should  be  left  to  the  good  judgment  of  the  person 
or  commission  authorized  to  make  the  allotment,  with  the  oppor- 
tunity for  hearing  to  these  companies  and  to  any  other  interests  that 
might  appear,  whether  such  authority  be  the  Secretary  of  War  or  a 
New  Yort  commission  or  the  State  itself.  Consequently,  the  amount 
limited  to  be  permitted  to  any  one  company  should  not  be  less  than 
10,000  cubic  feet  as  a  total.  The  present  limitation  of  8,600  to  any  one 
company  would  mean  that  some  of  the  extra  4,400  cubic  feeit  could 
not  be  allotted  to  any  company ;  for  the  present  permits  to  these  com- 
panies are,  respectively,  8,600  and  6,600,  while  tneir  normal  econom- 
ical capacities  are,  respectively,  10,000  and  9,500,  and  the  4,400  is 
not  sufficient  to  warrant  any  new  plant  by  any  new  company,  and 
much  less  would  a  lesser  quantity  warrant  such  new  construction. 

(6)  While  it  would  be  hypocritical  for  either  the  Niagara  Co.  or 
the  Hydraulic  Co.  to  claim  that  they  would  not  really  like  to  have  the 
entire  4,400  feet,  it  would  be  unfair  to  ei^er  company  to  include  any 
provision  in  the  act  which  would  of  necessity  result  in  giving  to  the 
other  company  the  entire  4,400  feet.  Such  would  be  the  effect  of  a 
provision  giving  it  to  the  company  which  operates  at  the  highest 
nead,  and  therefore  with  the  most  efficiency,  because  that  would  ex- 
clude the  Niagara  Co.,  whose  equities  are  particularly  strong  upon 
this  point.  I^e  Niagara  Co.  constructed  at  a  loss  ot  some  50- foot 
head  for  the  very  purpose  of  preserving  scenic  beauty  and  set  its 
works  far  up  the  river,  using  a  long  canal  by  which  some  head  was 
necessarily  lost.  This  was  done  under  the  advice  of  the  best  engi- 
neers and  landscape  artists.    The  Niagara  Co.  would  ask  of  the  4,400 
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feet  only  1,400  and  would  willing  leave  the  other  3^000  to  the  Hy- 
draulic Co.  It  would  be  absurd  and  unjust  that  legislation,  enacted 
to  protect  scenic  grandeur,  should  penalize  a  company  which  bad 
shown  the  most  regard  for  that  interest  and  in  doinff  so  had  sacri- 
ficed  in  efficiency,  by  providing  that  its  very  sacrifice  for  that  public 
interest  should  be  made  the  ground  of  discriminating  against  it  and 
in  favor  of  another  company  whose  works,  in  appearance  and  in 
location,  had  been  installed  comparatively  with  a  disregard  for 
scenic  grandeur. 

Thb  QuBsnoK  OF  Bates. 

It  appeared  conclusively  that  the  State  of  New  York,  through  its 
public  service  commission  has  full  power  and  authority  to  regulate 
rates  to  consumers,  and  that  there  is  no  need  of  any  exercise  of  such 
power  in  this  matter  by  Congress,  even  if  it  had  authority.  Such 
attempted  exercise  by  Congress  would  be  an  interference  with  the 
right  of  New  York.  This  applies  both  (1)  to  rates  for  power  pro- 
duced on  the  American  side  and  (2)  rates  for  power  imported  rrom 
the  Canadian  side. 

AS  TO  It^TES  FOR  POWER  PRODUCED  ON  THE  AMERICAN  SIDE. 

These  rates,  being  for  power  produced  and  distributed  on  the 
American  side  and  in  the  State  of  New  York,  are  manifestly  within 
the  sole  jurisdiction  of  that  State.  As  a  general  rule  the  producing 
company  sells  in  bulk  to  a  distributing  company,  as,  for  instance,  the 
Niagara  Falls  Power  Co.  delivering  to  the  Cataract  Power  &  Conduit 
Co.  at  the  city  limits  of  Buffalo  at  a  certain  price  at  that  point,  which 
includes  the  transmission  from  the  producing  plant  to  the  city  limits. 
With  the  rate  thus  fixed  at  the  city  limits,  the  public  can  have  no 
concern  if  the  ultimate  cost  to  the  consumer  chared  by  the  dis- 
tributing company  is  a  fair  rate.  The  price  at  the  city  limits  is  $16 
per  horsepower  per  annum,  and  the  cost  of  such  transmission  alone, 
including  a  fair  return  on  the  necessary  transmission  line  and  appa- 
ratus, is  about  $6.50  per  horsepower  (see  statement  of  Mr.  Barton). 
This  makes  the  charge  figured  at  the  bus-bars  of  the  producing  com- 
pany about  $9.60  per  norsepower,  which  is  approximately  the  same  as 
that  paid  by  the  Canadian  Hydro-Electric  Commission  to  the  Cana- 
dian producers.  The  prices  paid  by  consumers  in  the  city  of  Buffalo 
are  shown  by  the  following  schedule  of  rates,  which  are  j>ublished  by 
tiie  Cataract  Power  &  Conduit  Co.,  and  which  are  uniformly  ad- 
hered to: 
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Two-charge  rate. 


FIRST  CHARGE  FOR  DEMAND. 


One  dollar  per  kilowatt  per  month  for  the  maximum  2-minute 
kilowatt  demand  during  the  month. 

SBOOND  CHARGE  FOR  ENERGY. 

Per  kUowatt 
boars. 

For  1,000  kilowatt  hours  or  less  per  month $0.02 

Exce8s  over  1,000  kilowatt  hours  up  to  2,000  kilowatt  hours .015 

For  2,000  kilowatt  hours .015 

Excess  over  2,000  kilowatt  hours  up  to  3,000  kilowatt  hours .  012 

For  3,000  kilowatt  hours .012 

Excess  over  3,000  kilowatt  hours  up  to  5,000  kilowatt  hours .  01 

For  5,000  kilowatt  hours .01 

Excess  over  5,000  kilowatt  hours  up  to  10,000  kilowatt  hours .008 

For  10,000  kUowatt  hours .008 

Excess  oyer  10,000  kilowatt  hours  up  to  20,000  kilowatt  hours ,  .  0075 

For  20,000  kilowatt  hours .0075 

Excess  over  20,000  kilowatt  hours  up  to  40,000  kilowatt  hours .  007 

For  40,000  kilowatt  hours ' .007 

Excess  over  40,000  kilowatt  hours  up  to  80,000  kilowatt  hours .  0066 

For  80,000  kilowatt  hours .0066 

Excess  over  80,000  kUowatt  hours .0064 

Example. — ^A  75  kilowatt  (100  horsepower)  motor  running  10 
hours  per  day,  taking  75  kilowatt  (110  horsepower)  at  times  as  a 
maximum,  but  averaging  throughout  the  day  56  kilowatt  (75  horse- 
I)ower)  would  in  26  days  per  month  consume  current  as  follows: 
66X10X26=14,000  kilowatt  hours. 

The  charge  for  this  at  the  above  rates  would  be  as  follows : 

Demand  charge.  76  kilowatt,  at  $1 $75.00 

Energy,  10,000  kilowatt  hours,  at  $0.008 80.00 

4,000  kilowatt  hours,  at  $0.0075 30.00 

Total  monthly  charge 185. 00 

Demafid  rate. 

Applicable  to  24  hours'  use  of  power,  and  based  on  monthly  maxi- 
mum demand. 

pier  electric 
horsepower 
per  annum. 

When  the  demand  equals  or  exceeds  100  horsepower,  at  the  rate  of $86. 00 

When  the  demand  equals  or  exceeds  200  horsepower,  at  the  rate  of 82. 50 

When  the  demand  equals  or  exceeds  800  horsepower,  at  the  rate  of 30. 00 

When  the  demand  equals  or  exceeds  500  horsepower,  at  the  rate  of 27. 50 

Service  is  delivered  to  consumer's  premises  at  2,200  volts,  3  phase, 
26  cvcles,  alternating  current, 

Tne  above  was  procured  and  furnished  me  by  Mr.  Barton  in  ac- 
cordance with  the  suggestion  made  by  some  of  the  committee,  to  be 
included  in  the  recora  of  this  hearing.  These  rates  are  no  higher 
than  many  of  the  rates  to  consumers  m  Canada  charged  by  the  dis* 
tributing  companies  there  for  power  furnished  by  the  Hydro-Electric 
Commission,  whether  furnished  directly  by  that  commission  or 
through  subsidiary  distributing  companies.  The  Toronto  rates  are 
even  higher,  and  at  Bridgeburg  the  price  for  quantities  of  200  horse- 
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power  is  $39  as  against  $32.50  in  Buffalo  (see  Mr.  Barton's  state- 
ment). Under  the  strictest  construction,  the  American  companies, 
producers  and  distributors,  are  entitled  to  a  fair  return  on  their 
investment,  including  a  fair  profit.  In  Canada,  theoretically,  the 
Hydro-Electric  Commission  supplies  at  cost.  On  this  side  it  maj 
be  true  in  one  sense  of  the  wora  that  there  are  two  "  profits " ;  but  it 
is  clearly  shown  that  each  company  only  gets  a  fair  profit  on  its 
capital  investment  and  that  the  cost  of  sucn  investment  in  Buffalo 
for  the  distributing  company  is  very  great,  being  increased  by  the 
obligation  to  put  conduits  underground  and  other  expensive  require- 
ments. If  this  expense  were  not  incurred  by  the  distributing  com- 
pany it  would  have  to  be  by  the  producing  company,  and  the  two 
profits,  so-called,  are  both  only  equal  to  the  one  profit  which  would 
be  allowed  if  the  producing  company  distributed  and  delivered  to 
the  consumer  (see  statement  of  Mr.  Barton  and  Judge  Kenefick). 
As  a  matter  of  fact,  no  one  is  demanding  a  change  of  rates.  It  has 
been  impossible  to  get  100  consumers  of  power  furnished  by  the  Cata- 
ract Power  &  Conduit  Co.  to  enter  a  protest.  The  question  of  rates 
is  manifestly  a  political  one  (see  statement  of  Corporation  Attorney 
Hammond).  In  any  event,  all  the  machinery  and  power  for  investi- 
gating and  r^^lating  rates,  as  well  as  the  proper  jurisdiction  thereof, 
rests  with  the  State  of  New  York  and  its  public-service  commission. 
On  the  American  side  the  State  already  has  its  return  in  State  taxes 
as  well  as  free  electricity  for  light  and  power  and  also  for  use  of  the 
State  in  the  State  Reservation  at  Niagara  and  the  public  buildings 
thereon  (see  chap.  513,  New  York  Laws,  1892),  and  to  the  city  of 
Buffalo  and  other  cities  in  taxes  upon  liberal  assessments,  not  only 
upon  the  property  of  the  power  company  but  also  upon  the  property 
of  industnes  attracted  by  cheap  power. 

The  standard  10-hour  meter  power  at  a  rate  which  affords  a  max- 
imum use  of  100  horsepower  and  an  average  use  of  75  horsepower 
for  a  month  of  250  hours  amounts  at  the  city  of  Niagara  Falls  to 
$144.17,  as  against  over  eight  times  that  price  in  Boston,  six  times 
that  rate  in  Philadelphia,  over  four  times  that  rate  at  Chicago  and 
New  York,  and  nearly  four  times  that  rate  at  Cleveland.  At  Buffalo 
the  rate  for  the  same  amount  of  power  is  $185,  the  extra  price  over 
Niagara  Falls  being  on  account  of  the  extra  cost  of  transmission  to 
Buffalo,  but  the  Buffalo  rates  are  only  a  small  percenta^  of  rates  in 
other  cities  not  located  so  as  to  avail  themselves  of  the  Niagara  power. 

The  industrial  growth  of  the  cities  using  Niagara  power  from  1900 
to  1905  is  shown  oy  the  following  figures,  showing  values  of  manu- 
tuctured  output : 

Buffalo,  from  $126,156,839  to  $172,116,101;  Niagara  Falls,  from 
$8,540,184  to  $16,915,786 ;  Lockport,  from  $5,352,669  to  $5,807,908 ; 
Rochester,  from  $59,668,969  to  $82,747,370;  Syracuse,  from  $26,546,297 
to  $34,823,751. 

In  1909  these  figures  for  Niagara  Falls  had  increased  to  $28,652^000. 
or  about  80  per  cent.  Similar  increases  are  shown  in  the  other  cities. 
Most  of  this  increase  was  prior  to  1907,  since  whidi  time  the  restric- 
tions on  importation  and  the  limitations  upon  this  side,  fixed  by  the 
Burton  Act,  have  kept  industrial  development  in  these  cities  cpm- 
parativelv  at  a  standstill. 


PRESERVATION   OF  KIAGABA  FALLS.  33^ 

RATES  FOR  POWER  PRODTTCBD  ON   THE   CANADIAN   SIDE. 

As  already  shown,  the  Canadian  Hydro-Electric  Commission  take 
the  power  distributed  upon  the  Canaaian  side  at  the  bus-bars  of  the 
proaucing  plant  and  pay  all  the  expense  of  construction,  maintenance, 
and  operation  of  transmission  facilities.  More  than  that,  the  Cana- 
dian plants  are  located  upon  the  property  belonging  to  the  Province 
of  Ontario  and  hold  under  leases,  insteacl  of  being  independent  pro- 
prietors, as  are  the  American  power  companies.  As  a  consideration 
for  this  concession,  the  Canadian  companies  are  supposed  to  deliver 
certain  quantities  to  the  Canadian  commission  at  cost.  However,  it 
has  been  shown  that,  considering  the  transmission  by  the  Niagara 
Company  on  this  side  to  the  point  where  the  charge  is  $16  per  horse- 
power per  annum,  delivered  in  large  quantities  under  contract,  the 
price  delivered  in  bulk  by  the  producing  companies  is  practically  the 
same  on  this  side  as  upon  the  Canadian  side.  It  has  also  been  shown 
that  the  cost  to  the  consumer  upon  the  Canadian  side  ai^ed  in  favor 
of  American  private  management  as  an  economy  and  ain  advantage  to 
the  consumer. 

As  to  the  price  to  the  consumer  on  this  side  of  imported  power,  it 
goes  without  saying  that  the  price  delivered  on  this  side  in  bulk  could 
not  possiblv  be  the  same  as  the  price  delivered  in  bulk  at  the  bus-bars 
of  the  producing  plant  on  the  Cfanadian  side,  for  the  cost  of  transmis- 
sion across  the  river  is  expensive,  and  a  fair  return  upon  such  cost 
and  of  installment  and  operation  must  be  added  (to  fix  the  price  of 

Sower  delivered  at  the  American  side  of  the  river)  to  the  cost  of 
elivering  the  same  power  on  the  Canadian  side,  and  for  power  deliv- 
ered in  bulk  after  further  transmission  to  the  city  of  Niagara  Falls 
or  the  city  of  Buffalo  a  further  cost  must  be  added.  The  figures 
already  ffiven  show  that  the  prices  prevailing  for  delivery  at  the  city 
limits  of  Buffalo  or  to  the  consumer  in  the  city  of  Buffalo  can  not  be 
less  for  power  imported  from  Canada  than  that  which  is  charged  for 
power  produced  on  this  side. 

The  whole  discussion  and  showing  with  regard  to  rates  shows  that 
the  demand  and  need  is  not  for  lower  prices  but  for  more  power,  and 
that  this  demand  is  for  all  the  power  that  can  be  produced  upon  this 
side  and  for  all  the  power  that  can  be  imported  from  the  other  side, 
free  from  prohibition  or  restriction,  up  to  the  full  amounts  provided 
in  the  treaty  of  1909. 

Scenic  Bbautt  Plus  Industrial  Grandeur. 

Sentimentalists  who,  without  investigation  and  with  misconception 
of  the  facts,  blindly  worship  an  exploded  theory  and  echo  a  mere  hue 
and  cry,  as  do  our  friends  the  presiaent  and  secretary  of  the  civic  asso- 
ciation, phrase  and  quote  phrases  eloquently  framed  upon  the  gran- 
deur of  the  world-renowned  Niagara.  The  theory  upon  which  their 
campaign  was  based  prior  to  the  Burton  Act  of  1906— that  the  scenic 
grandeur  of  the  falls  was  in  danger  by  reason  of  diversions  for 
power — ^has  been  exploded  by  three  years  of  investigations  and  re- 
ports by  the  United  States  survey,  upon  the  basis  of  which  provisions 
of  the  treaty  of  1909  were  made.  Those  expert  conclusions  have  been 
confirmed  by  two  years  of  further  careful  investigation  and  experi- 
ence.   They  conform  with  the  oxi)erience  and  oleervation  of  every 
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observer  of  the  falls — that  no  appreciable  change  has  been  caused  to 
the  scenic  grandeur  by  power  diversions.    Nevertheless,  by  an  appeal 
to  prejudice  these  a^tators  have  brought  forth  denunciations  mm 
the  press  and  have  falsely  created  the  impression.that  the  two  Ameri- 
can companies  have  made  and  are  now  making  an  '^  attack "  xxpoot 
Niagara;  that  because  they  are  seeking  to  have  the  treaty  provisions 
observed  and  confirmed  by  a  new  act  which  shall  replace  the  mere 
conjectural  provisions  of  the  temporary  measure,  known  as  the  Bur- 
ton Act  of  1906,  with  an  act  that  shall  recognize  the  limitations  con- 
siderably, conservatively,  and  expressly  fix^  by  the  treaty,  they  are 
asking  authoritv  for  unlimited  diversions  with  a  view  to  further 
installation.    The  cry  has  been  put  forth  that  Niagara  is  affain  in 
danger,  although  that  question  has  been  scientifically  passed  upon 
and  the  provisions  necessary  to  avoid  such  dangers  were  fixed  and 
established  by  the  treaty  which  it  is  now  sought  to  have  enforced. 
They  ignore  the  fact  that  the  Niagara  Falls  Power  Co.  have  not  made 
any  additional  installations  since  long  before  the  Burton  Act  was 
passed  and  that  its  installation  is  for  only  one-half  the  capacity  to 
which  it  has  a  right  under  the  law  and  that  it  only  asks  here  for  a 
small  fraction  of  9ie  increase  fixed  by  the  treaty  in  order,  properly  and 
economically  to  operate  its  installation.    They  fail  to  recognize  that 
that  company^  from  the  very  start,  has  studiously  and  consistently 
and  continuously  shown  its  regard  for  the  scenic  grandeur  of  the 
falls,  even  at  expense  and  loss  to  itself,  voluntarily  incurred  before 
others  had  raisea  the  question  of  scenic  grandeur.    No  one  has  more 
appreciation  or  regard  for  the  beauties  of  Niagara  and  for  their  pres- 
ervation than  the  officers  and  stockholders  of  this  company.    Its  con- 
test here  is  not  antagonistic  to  the  cause  of  scenic  oeauty  but  for 
another  grandeur,  the  utilization  by  man  and  for  the  benefit  of  man 
and  communities  of  the  energy  which  is  daily  going  to  waste  over  the 
falls;  not  all  that  energy,  but  only  such  use  thereof  as  is,  in  fact,  and 
as  has  been  found  by  scientific  investigation  to  be  entirely  consistent 
with  the  preservation  of  scenic  beauty  and  of  every  other  public 
interest.    The  industrial  grandeur  which  they  stand  for  is  not  incon- 
sistent with  the  cause  of  scenic  beauty,  but  it  is  one  which  appeals  to 
the  hirfiest  sense  of  beauty,  power,  and  achievement 
Mr.  H.  G.  Wells,  in  Harpers'  Weekly  of  July  21. 1906,  said : 
"  The  dynamos  and  turbines  of  the  Niagara  Falls  Power  Co.,  for 
example,  impressed  me  far  more  profoundly  than  the  Cave  of  the 
Winds ;  are,  indeed,  to  my  mind,  greater  and  more  beautiful  than  that 
accidental  eddying  of  air  beside  a  downpour.    They  are  well  made 
visible,  thought  translated  into  easy  and  commanding  things.    They 
are  clean,  noiseless,  and  starkly  powerful.    All  the  clatter  and  tumult 
of  the  early  age  of  machinery  is  past  and  gone  here ;  there  is  no  smoke, 
no  coal  grit,  no  dirt  at  all.    The  wheel  pit  into  which  one  descends 
has  an  almost  cloistered  quiet  about  its  softly  humming  turbines. 
These  are  altogether  noble  masses  of  machinery,  huge,  black,  slumber- 
ing monsters,  great  sleeping  tops  that  engender  irresistible  forces  in 
their  sleep.    They  sprang,  armed  like  Minerva,  from  serene  and  specu- 
lative, foreseeing,  and  endeavoring  brains.    First  was  the  wora  and 
then  these  powers.    A  man  goes  to  and  fro  quietly  in  the  long  clean 
hall  of  the  dynamos.    There  is  no  clangor,  no  racket.    Yet  the  outer 
rim  of  the  big  generators  is  spinning  at  the  pace  of  a  hundred  thou- 
sand miles  an  hour;  the  dazzling  clean  switchboard,  with  its  little 
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handles  and  levers,  is  the  seat  of  empire  over  more  power  than  the 
strength  of  a  million  disciplined,  unquestioning  men.  All  these  ^eat 
things  are  as  silent,  as  wonderfully  made,  as  the  heart  in  a  living 
body^and  stouter  and  stronger  than  that.    *     ♦     * 

^*  when  I  thought  that  these  two  huge  wheel  pits  of  this  company 
are  themselves  but  a  little  intimation  of  what  can  be  done  in  this 
way,  what  will  be  done  in  this  way,  my  imagination  towered  above 
me.  I  fell  into  a  day  dream  of  the  coming  power  of  men  and  how 
that  power  may  be  used  by  them.    ♦    *    * 

'^  For  surely  the  greatness  of  life  is  still  to  come;  it  is  not  in  such 
accidents  as  mountains  or  the  sea.  I  have  seen  the  splendor  of  the 
mountains,  sunrise  and  sunset  among  them^  and  the  waste  immensity 
of  sky  and  sea.  I  am  not  blind  because  I  can  see  beyond  these  glories* 
To  me  no  other  thing  is  credible  than  that  all  the  natural  beauty  in 
the  world  is  only  so  much  material  for  the  imagination  and  the  mind, 
so  many  hints  and  suggestions  for  art  and  creation.  Whatever  is  is, 
but  the  lure  and  symbol  toward  what  can  be  willed  and  done.  Man 
lives  to  make — in  the  end  he  must  make,  for  there  will  be  nothing  left 
for  him  to  do. 

^^  And  the  world  he  will  make,  after  a  thousand  years  or  so. 

'^  I,  at  least,  can  forgive  the  loss  of  all  the  accidental,  unmeaning 
beauty  that  is  going  for  the  sake  of  the  beauty  of  the  fine  order  ana 
intention  that  will  come.  I  believe — passionately,  as  a  doubting  lover 
believes  in  his  mistress — in  the  future  of  mankind.  And  so  to  me  it 
seems  altogether  well  that  all  the  froth  and  hurrv  of  Niagara  at  last, 
all  of  it,  dying  into  hungry  canals  of  intake,  should  rise  again  in  light 
and  power^  in  ordered  and  equipped  and  proved  and  beautiful  hu- 
manity, in  cities  and  palaces  and  the  emancipated  souls  and  hearts 
ofmen.    ♦    ♦    ♦" 

Prof.  Walter  Frewen  Lord  said  in  the  Toronto  Mail  and  Empire 
of  December  4, 1906 : 

"  I  went  over  the  Niagara  power  plant  at  the  Falls  the  other  day. 
It  was  a  revelation  to  me.  The  cataract  was  wonderful,  of  course, 
but  it  struck  me  that  the  work  of  man  in  harnessing  it  was  far  more 
wonderful.  It  seemed  to  me  the  greatest  thing  that  was  ever  at- 
tempted— the  greatest  thing  on  earth." 

Rev.  J.  N.  Hallock,  D.  D.,  said  recently  in  the  Christian  Worker 
and  Evangelist: 

"A  new  Niagara,  'harnessed,'  but  not  hushed,  with  its  beauty 
unmarred  and  its  torrential  fury  undiminished,  now  greets  the  aston- 
ished eyes  of  pilgrims  to  this  picturesque  region.  The  hand  of  the 
engineer  has  left  the  mighty  cataract  untouched,  while  adding  to  the 
attractiveness  of  nature's  greatest  wonder.  Niagara  is  practically 
just  it  is  was  10  or  20  years  ago,  impressive  in  its  combination  of 
picturesque  beauty  and  awe-inspiring  grandeur.  The  rapids  and 
whirlpool  still  excite  the  admiring  wonderment  of  men.  But  there  is 
much  more  than  the  Falls  and  the  scenic  beauties  of  the  river  to 
interest  and  charm  those  who  visit  this  new  world  Mecca. 

"  I  am  not  sure  but  that  the  popular  apprehension  regarding  the 
possible  destruction  of  the  Falls  by  the  water  companies  has  increased 
the  tide  of  travel  in  this  direction  this  summer.  Thousands  of  per- 
sons no  doubt  actually  believed  they  were  gazing  upon  the  cataract 
for  the  last  time.  Natural  Niagara  is  still  a  spectacle  of  beauty  and 
power;  industrial  Niagara  is  a  wonderful  demonstration  of  man's 
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mastery  over  the  forces  of  nature.  The  works  of  the  en^neer  which 
use  the  waters  of  Niagara  River  to  drive  the  wheels  of  industry  are 
even  more  spectacular  than  the  cataract  itself.    •    •    ♦ 

"After  rushing  the  turbine  wheels  beneath  these  power  houses, 
developing  a  total  of  110,000  horsepower,  the  water  passes  through 
a  tunnel  a  mile  long  under  the  city  of  Niagara  Falls,  and  empties 
into  the  lower  channel  under  the  first  steel  bridge.  Over  1,000  men 
were  engaged  continuously  for  more  than  three  years  in  the  construc- 
tion of  niis  tunnel,  which  called  for  the  removal  of  more  than  300,000 
tons  of  rock  and  the  use  of  more  than  16,000,000  bricks  for  lining. 

"As  these  power  houses  represent  the  first  attempts  to  'harness' 
Niagara  upon  a  big  scale  and  embody  the  latest  achievements  of  elec- 
trical engineering,  they  are  visited  yearly  by  thousands,  and  form  one 
of  the  attractions  of  the  Niagara  region^. 

"  It  is  in  no  small  measure  due  to  the  energy,  courage,  and  perse- 
verance of  the  directors  of  the  Niagara  Falls  Power  Co.  and  their 
associate  engineers  that  Niagara  Falls  owes  its  present  importance  as 
an  industrial  center. 

"  Upon  October  4, 1890,  ground  was  broken  at  Niagara  Falls,  N.  Y., 
for  the  initial  power  installation  of  the  Niagara  Falls  Power  Co. 
The  trial  development  was  for  15,000  horsepower.  At  that  time  three 
small  towns,  with  a  combined  population  of  less  than  10,000,  were 
contained  in  the  limits  of  what  is  now  the  city  of  Niagara  Falls. 
The  assessed  valuation  of  all  three  towns  was  about  $7,000,000.  Five 
years  later  the  first  electrical  power  from  the  initial  installation  was 
delivered  commercially  to  the  Pittsburgh  Reduction  Co.  for  the  manu- 
facture of  aluminum.  To-day,  16  years  after  the  breaking  of  ground 
for  the  tunnel,  the  aggregate  amount  of  power  developed  by  the 
Niagara  Falls  Power  Co.  and  its  allied  interest,  the  Canadian  Niagara 
Power  Co.,  is  about  160,000  horsepower,  with  additional  capacity  in 
<iourse  of  construction  amounting  to  60,000  horsepower.  Niagara 
Falls  is  now  a  city  of  almost  30,000  inhabitants,  with  an  assessed 
valuation  amounting  to  over  $20,000,000.  Such  in  brief  are  some  of 
the  results  accomplished  by  the  men  and  engineers  who  harnessed 
Niagara  Falls.  Less  than  4  per  cent  of  the  total  flow  of  water  over 
Niagara  Falls  has  been  diverted  by  these  companies  and  its  beauty 
and  grandeur  are  unimpaired." 

The  establishment  of  the  great  works  of  the  Niagara  Falls  Power 
Co.,  the  pioneer  not  only  in  the  establishment  of  great  hydraulic 
and  electrical  units,  but  the  first  projector  of  extensive  power  trans- 
mission in  America,  brought  forth  the  following  comment  in  the  New 
York  Tribune  by  Mr.  Royal  Cortisson,  an  art  critic  of  the  first  rank: 

"  feeing  utterly  ignorant  of  these  things,  I  won't  commit  the  imper- 
tinence of  pretending  to  appreciate  the  genius  embodied  in  those 
colossal  fabrics.  All  I  can  tell  you  is  that  they  made  me  feel  as 
though  I  was  looking  on  while  some  unthinkable  Olympian  went 
gloriously  mad,  in  a  kind  of  divine  frenzy,  and  expressed  himself  in 
terms  raisings  the  art  of  the  Egyptian  temples  to  a  higher  power, 
giving  to  things  of  overwhelming  bulk  an  immeasurable  life  and 
purpose,  and  somehow  putting  over  them  a  glamour  of  the  subtlest 
delicacy  and  charm.  It  was  like  a  fairyland  created  for  the  pranks 
of  the  high  ffods.  It  was  like  a  force  of  nature  tamed  and  held  by  a 
silken  thread.  I  won't  say  it  was  like  the  most  wonderful  thing  in 
the  world.    It  is  itself  the  most  wonderful  thing  in  the  world." 
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THE  CAMPAIOK  OF  SCABE. 

It  is  a  significant  fact  that  during  hearings  extending* over  two 
weeks,  given  the  widest  publicity,  there  appeared  before  this  com- 
mittee only  two  persons  who  had  any  other  suggestion  to  make  than 
that  the  full  limitations  as  to  diversion  and  as  to  importation,  allowed 
by  the  treaty  of  1909  should  be  the  basis  of  the  proposed  act  of  Con- 
gress. The  first  of  these  was  Mr.  Spencer,  who  clamied  to  be  a  pho- 
tographer and  engineer,  and  who  explained  the  extent  of  the  natural 
erosions  of  the  Horseshoe  Falls,  and  who  pretended  to  state  that  the 
change  in  the  appearance  of  the  crest  of  those  falls,  which  had  devel- 
oped in  the  past  20  years,  was  due  to  aHificial  diversions  of  water 
ior  power.  The  value  of  his  evidence,  or  lack  of  value,  was  shown 
by  tne  fact  that  he  claimed  that  the  baring  of  the  crest  upon  the 
Canadian  side  of  the  Horseshoe  Falls  which  enabled  the  Canadian 
park  commissioners  in  1902  to  fill  in  250  feet  of  that  crest  line  for 
the  purpose  of  improving  the  scenic  effect  of  that  Falls  by  obliterat- 
ing certain  thin  streams  which  existed  only  at  times  of  high  water. 
was  caused  by  artificial  diversions  iqr  power  when  as  a  matter  or 
fact  the  artificial  diversions  had  not  begun  at  that  time. 

The  only  other  person  who  appeared  to  advocate  a  retention  of  the 
provisions  of  the  Burton  Act  or  anything  less  than  the  limitations  of 
the  treaty  of  1909  was  the  civic  association,  through  its  president  and 
its  secretary.  They  made  the  same  arguments  as  were  made  in  1904 
and  1906,  iJefore  any  official  investigations  or  reports  had  been  made. 
During  the  hearings  before  this  committee  these  officers  neglected  to 
bring  before  this  committee  any  evidence,  even  by  the  way  of  state- 
ment, in  support  of  their  contention  or  in  opposition  to  the  conten- 
tion of  every  other  private  and  public  interest  which  was  there  repre- 
sented, the  producers  and  consumers  upon  both  sides  of  the  river — 
the  State  of  New  York,  the  city  of  Buffalo,  and  the  cities  of  Windsor, 
Ontario,  and  Detroit,  Mich.,  and  others — all  urging  an  act  confirming 
the  terms  and  limitations  of  the  treaty.  The  record  made  by  these 
hearings  was  conclusively  against  the  contention  of  these  agitators 
and  in  favor  of  that  made  by  all  the  representatives  of  both  public 
and  private  interests  who  appeared  before  the  conmiittee.  The  record 
speaKS  for  itself,  but  with  this  the  civic  association  was  not  content. 
It  set  out  deliberately  to  throw  a  scare  into  the  members  of  this  com- 
mittee as  well  as  into  other  Members  of  the  Congress.  At  great  ex- 
pense and  with  a  great  deal  of  labor,  as  one  of  the  officers  has  since 
boasted,  it  was  arranged  that  this  committee  and  other  Members  of 
Congress  should  be  flooded  with  letters  and  telegrams  in  order  to 
overcome  the  cool  and  deliberate  judgment  of  the  committee,  which 
it  seemed,  could  reach  only  one  conclusion  from  the  evidence  which 
had  been  brought  before  it  at  the  appointed  place  and  time.  The 
result  was  a  deluge  of  communications,  by  letters  and  telegrams, 
solicited  and  procured  for  the  purpose  of  creating  an  impression  upon 
the  members  of  this  committee  that  the  public  were  interested  to 
prevent  any  extension  of  the  present  legislative  limitations.  There 
is  in  fact  no  such  public  interest  or  public  demand  for  any  restric- 
tions narrower  than  those  contained  in  the  treaty  of  1909.  The  public 
interests  and  demands  may  be  evidenced  by  the  fact  that  on  the 
evening  of  January  26  last  the  author  of  the  Burton  bill  had  been 
for  some  days  announced  to  deliver  a  public  lecture  upon  conserva- 
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tion,  with  particular  reference  to  the  preservation  of  Niagara  Falls, 
in  a  large  nail  in  Brooklyn,  N.  Y.,  with  a  seating  capacity  of  about 
8,000.  There  were  by  actual  count  just  47  people  present,  includinjg^ 
the  stenographer  who  was  sent  to  make  a  verbatim  report  of  his 
address.  Through  the  same  influences  have  resulted  misrepresenta- 
tions in  the  public  press  in  regard  to  these  hearings,  against  which 
some  of  those  who  appeared  before  you  have  been  obliged  to  defend 
themselves. 

We  may  expect  that  such  methods  will  be  continued.  But  the 
public  have  a  right  to  expect  that,  upon  the  record  which  is  made  at 
these  hearings,  this  committee  will  act  judicially,  fearlessly,  and  inde- 
X>endently  and  frame  and  recommend  an  act  with  provisions  sufficient 
properly  to  carry  out  the  provisions  of  the  treaty  and  which  at  the 
same  time  shall  be  sufficiently  protective  of  all  the  public  and  private 
interests  involved. 

The  Chairman.  The  hearings  on  the  Niagara  Falls  power  bills  are 
now  closed. 

Congressman  Smith  desires  to  present  resolutions  by  the  Board  of 
Trade  of  Niagara  Falls,  which  tne  reporter  will  incorporate  in  the 
minutes. 


Board  of  Trade  or  Niagara  FAiiiS,  N.  Y., 

January  25,  1912, 
Hon.  Ghas.  B.  Smith,  Congressman, 

Washington,  D,  C. 

Sir:  Inclosed  resolutions  adopted  at  a  general  meeting  of  the  board  of  trade, 
held  Tuesday,  Jauuarj-  25?,  1912. 

Yours,  resi)ectfully,  Charles  Woodward, 

Secretary, 

Resolved,  That  the  board  of  trade  of  the  city  of  Niagara  Falls,  N.  Y.,  in 
meeting  assembled,  hereby  favors  nii  amendment  to  the  Burton  Act,  which 
will  allow  the  diversion  of  an  additional  4,400  cubic  feet  of  water  per  second 
from  the  Niagara  River  for  power  purposes. 

■Resolved,  That  if  such  additional  diversion  be  allowed  by  Congress,  the 
■city  of  Niagara  Falls  make  such  arrangements  to  be  represented  before  the 
officer  or  body  having  power  to  grant  permits  for  diversion  of  such  additional 
4,400  cubic  feet  of  water,  to  protect  the  rights  and  interests  of  the  city  of 
Niagara  Falls  In  respect  thereto,  and  to  obtain  such  determinations  as  shall  be 
for  the  benefit  of  the  whole  city. 

Resolved,  That  a  copy  of  this  resolution  be  sent  to  the  Member  of  Congress 
from  this  district  for  presentation  to  the  proper  committee  in  Congress  hav- 
ing the  matter  under  consideration. 

Charles  Woodward, 

Secretary, 


State  of  New  York,  Public  Service  Commission,  Second  District, 

Altmny,  March  15,  1911, 
Mr.  Frank  C.  Perkins,  Consulting  Engineer, 

Erie  County  Bank  Building,  Buffalo,  y.  Y, 

Dear  Sir:  Below  please  find  data  asked  for  per  your  postal  card  of  Janu- 
ary 21,  1911 : 

Cataract  Power  d  Conduit  Co.— Power  generated,  none.  Power  purchased, 
219,1©5,196  k.  w.  h.  Gross  price  k.  w.  h.  purchased,  $769,829.96.  K.  w.  h.  de- 
livered to  private  consumers,  70,380,534 ;  also  113,177,447  k.  w.  h.  sold  to  rail- 
road and  other  corporations  for  which  a  gross  price  of  $094,083.38  Is  received. 
Revenue  from  k.  w.  h.  delivered  to  private  consumers,  $628,116.90.  Maximum 
load  kilowatts,  46,170;  date  when  carried.  December  6,  1910.  Dividends, 
il60,000;  four  dividends  during  year,  one  of  8  per  cent,  three  of  li  per  crat 
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on  $2,000,000  par  yalne  of  stock.  Number  of  meters  connected,  612.  Number 
municipal  arc  lamps,  347;  incandescent  lamps  used  for  municipal  ligbtiug  pur- 
posesy  k.  w.  b.,  1.845.  ReTcnue,  municipal,  $179.23.  Municipal  beat  and  power, 
k.  w.  b.,  19,247,500.    Revenue  from  municipal  heat  «nd  power.  $83,521.85. 

Buffalo  General  Electric  Co. — ^Power  generated,  none.  Power  purcbased, 
8S^6o3,140  k.  w.  h.  Power  purcbased  from  the  Cataract  Power  &  Conduit  Co., 
38^21,720;  and  Niagara,  Lockport  &  Ontario  Power  Co.,  1,131,420.  Gross  price 
k.  w.  h.  purcbased,  $312,430.97.  K.  w.  b.  delivered  to  private  consumers, 
18,377,047.  Two  bundred  and  tblrtj-tbree  thousand  one  hundred  and  forty- 
four  k.  w.  h.  sold  for  commercial  flat  rate  lighting  which  is  not  included  in 
this  item,  tlie  net  revenue  from  which  Is  $13,849.53.  Revenue  from  k.  w.  h.  to 
private  consumers,  $848,509.12.  Maximum  load  kilowatts,  9,430.  Date  when 
I'arried,  November  30,  1910.  Dividends,  $222,440.  Four  dividends  during  year 
of  11  per  cent  on  $3,724,000  par  value  of  stock.  Number  of  meters  connected, 
9,258.  Number  municipal  arc  lamps,  3,680 ;  also  440  incandescent  lamps  used  for 
municipal  lighting  purposes.  K.  w.  h.  municipal  purposes,  5,586,497;  includes 
69,928  k.  w.  h.  incandescent  street  lighting,  169,702  municipal  building  lighting, 
47,758  municipal  heat  and  power.  Revenue  municipal,  $214,517.41.  Municipal 
beat  and  power  k.  w.  h.,  47,758.  Revenue  from  municipal  beat  and  'power, 
$2,724.24. 

Niagara  Falls  Power  Co. — Power  generated,  484,599,431.  Power  purchased, 
99,928,778  k.  w.  b.  Gross  price  k.  w.  h.  purcbased,  $229,836.18.  K.  w.  b.  de- 
livered to  private  consumers,  none;  551,748,383  k.  w.  b.  sold  commercial,  rail- 
road, and  otber  corporations  for  which  a  gross  price  of  $1,486,935.40  is  received. 
Revenue  from  k.  w.  b.  delivered  to  private  consumers,  none.  Maximum  load 
kilowatts,  62,200;  date  when  carried,  December  5,  1910.  Dividends,  $335,000; 
four  dividends  during  year  at  2  per  cent  on  $4,197,500  par  value  of  lAock. 
Number  of  meters  connected,  not  given.  Number  of  municipal  arc  lampSf 
none.  K.  w.  b.  municipal  purposes,  none.  Revenue  municipal,  none.  Munici- 
pal beat  and  power,  k.  w.  b.,  none.  Revenue  from  municipal  beat  and  power, 
none. 

Yours,  very  truly,  J.  S.  Kennedy,  Secretary, 


State  of  New  Yobk, 
Public  Sebvice  Commission,  Second  District, 

Albany,  March  19,  1910. 
Mr.    Frank  C.  Perkins,  Oonsultinff  Engineer, 

Erie  County  Bank  BuUding,  Buffalo,  N.  Y. 

Dear  Sib:  Answering  your  Inquiry  of  the  14tb  instant,  the  report  of  the 
Buffalo  General  Electric  Co.  for  the  year  1909  shows  as  follows :  Purcbased  from 
tbe  Cataract  Power  &  Conduit  Co.,  31,698,320  k.  w.  h.,  at  a  gross  price  of 
$259337.25;  purchased  from  Niagara.  Lockport  &  Ontario  Power  Co.,  732,780 
k.  w.  b.,  at  a  gross  price  of  $13,864.09.  Total  number  of  k.  w.  b.  delivered  to 
consumers  during  the  year,  21,874,324 ;  revenue  therefrom,  $964,799.54 ;  miscel- 
laneous revenues,  $2,655.99.  Maximum  load,  8,300  kilowatts,  December  23. 
Dividends  during  the  year,  four  dividends,  each  of  li  per  cent  on  $3,724,000  par 
value  of  stock.  Increase  in  surplus  during  tbe  year  $27,573.49.  Number  of 
meters  In  Buffalo,  7,341;  Lackawanna,  199;  Blasdell,  11.  Connected  load,  kilo- 
watts: Buffalo,  22,622;  Lackawanna,  257;  Blasdell,  91. 

Cataract  Power  d  Conduit  Co, — K.  w.  b.  purchased  from  Canadian  Power  Co., 
Niagara  Falls  Power  Co.,  and  Toronto  Power  Co.,  181,531,061,  for  a  total  gross 
price  of  $724,649.06.  Total  number  of  kilowatts  sold,  177,296,138,  for  a  revenue 
ot  $1,210,880.33 ;  miscellaneous  revenue,  $1,049.76 ;  total  revenues,  $1,211,930.09. 
Maximum  peak  load  not  shown.  Total  dividends  during  tbe  year,  two  dividends 
of  3  per  cent  on  $2,000,000  stock.  Increase  in  surplus  during  tbe  year,  $40,994.22. 
Number  of  meters,  530 ;  connected  load,  80,000  e.  b.  p.    Number  of  consumers,  454. 

Niagara  Falls  Power  Co.— K.  w.  h.  generated,  417,256,803 ;  purcbased,  77,765,- 
292.  Sold,  458,481,883,  for  a  revenue  of  $1,290,912.66 ,  and  miscellaneous  reve- 
nues of  $74,179.95,  making  total  revenues  for  tbe  year,  $1,365,092.61.  Maximum 
load,  60,000  kilowatts,  December  10.  No  dividends.  Decrease  in  surplus  during 
tbe  year,  $239,646.69.  Number  of  meters,  112 ;  connected  load,  70,870  kilowatts. 
Number  of  consumers,  29. 

Regarding  your  Inquiry,  "  Total  kilowatts  capacity,  generated  or  produced,"  I 
am  unable  to  Interpret  this  Inquiry. 

Very  respectfully,  W.  J.  Meyers, 

Statistician. 
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AKGUMENT  OF  THE  HON.   FRANCIS  LYNDE  STETSON  BEFORE  THE 

SECRETARY  OF  WAR. 

Mb.  Secbbtaby  :  By  your  inyitatlon,  the  repiesentatives  of  the  Niagara  Falls 
Power  Co.  aud  the  Cunadian  Niagara  Co.  now  appear  before  you  upon  their 
appiicatinn  fi»r  your  permit  to  transmit  from  Canada  and  to  receive  in  the 
United  States  electric  power  generated  in  Canada  from  the  works  of  the 
Canadian  Niagara  Co.,  to  an  amount  not  less  than  that  indicated  In  the  report 
of  your  engineer,  Capt.  O.  W.  Kutz,  enlarged  in  accordance  with  the  views 
of  the  American  members  of  the  International  Waterways  Commission. 

Under  the  act  of  June  29,  1900,  adopted  upon  the  report  of  the  House  Com- 
mittee on  RlTors  and  Harbors,  presented  by  its  chairman.  Judge  Burton,  after 
protracted  hearings  and  personal  Inspection,  you  were  authorized  to  grant  per- 
mits In  the  aggregate  for  the  transmission  of  350,000  electric  horsepower  from 
Gaiuida.  Of  this  n mount  the  transmission  of  lOO/JOO  electric  horsepower  is 
to  be  permitted  after  practical  experience  shall  have  demonstrated  the  effect 
upon  Niagara  Falls  of  transmitting  100,000  electric  horsepower  from  the 
Canadian  side.  Your  engineer,  Capt.  Kulz,  and  the  three  commissioners,  who 
at  the  hearing  before  you  on  July  12,  1906,  were  justly  termed  by  Mr.  McFar- 
land,^  "  the  very  able  governmental  commission  which  has  looked  into  the 
physical  details  of  this  question,'"  have  investigated  the  conditions  and  have 
Bobmitted  you  their  reports  that  your  discretion  may  be  exercised  to  the  extent 
of  now  permitting  transmission  of  160,000  electric  horsepower,  with  conditional 
enlargement  as  stated  by  the  American  commissioners. 

Their  calm,  lucid,  and  Impartial  report  upon  this  point  has  stirred  to  oppo- 
sition Mr.  J.  Horace  McFarland,  president  and  spokesman  of  the  American  Civic 
Federation,  some  of  whose  extraordinary  statements  may  well  be  considered 
at  the  outset,  for  if  well  founded  the  allegations  of  Mr.  McFarland  would  pre- 
clude any  transmission  at  all. 

At  the  hearing  in  July,  Mr.  McFarland  referred  to  himself  as  a  "  white  black- 
berry," and  «s  the  "lone  representative  of  the  people."  Since  then  and  since 
the  reports  of  your  advisory  officers  he  has  "  gone  to  the  country  "  with  printed 
broadsides  for  the  newspapers,  intended  to  induce  letters  and  telegrams  to 
you  to  overrule  your  advisers,  and  making  allegsitions  so  violent  and  so  inac- 
curate, that,  as  I  suggested  In  July  the  source  from  which  they  emanate  can 
not  be  regarded  as  strictly  responsible;  that  is,  as  feeling  bound  to  substantiate 
them.  This  charge  is  material  and  proper  for  present  consideration,  for,  if 
well  founded,  it  must  relieve  you  from  the  necessity  of  giving  serious  attention 
to  his  heated  appeal,  or  to  **  the  flood  of  personal  letters  "  thereby  invited.  Of 
course,  the  burden  is  upon  me  to  support  this  charge  of  irresponsible  and  inac- 
<!urate  assertion ;  for  at  the  July  hearing,  referring  to  Mr.  McFarland's  extreme 
statements,  I  said  that  if  the  effect  upon  Niagara  were  to  be  as  serious  as  he 
anticipates,  I  should  be  with  him  entirely. 

Therefore,  it  is  due  to  the  gravity  of  the  interests  involved  that  I  should 
indicate  some  of  the  important  errors  of  Mr.  McFarland  doing  grave  Injustice 
to  men  not  less  honest  than  he. 

SOME    MISSTATEMEIVTS    BY    MB.    M*FABLAI7D. 

1.  Mr.  McFarland  states  that  the  Canadians  already  have  cut  ofl!  500  feet  of 
the  Horeshoe  Falls  **  to  accommodate  a  power  company,"  and  again  "  to  give 
a  better  chance  to  one  of  the  power  companies." 

This  statement  is  absolutely  untrue,  and  upon  July  12,  1906,  Mr.  McFarland 
was  informed  of  that  which  is  the  truth,  namely,  that  whatever  was  done  in 
this  particular  was  done  by  the  order  of  the  commissioners  of  the  Queen  Vic- 
toria Niagara  Falls  Park  not  for  the  purposes  of  any  power  company  but  tor 


^  In  his  excess  of  zeal  in  a  cause  which  in  its  intention  is  highly  meritorions,  Mr. 
McFarland  has  made  attacks  upon  our  companies  so  unfounded  as  to  compel  me  to  dissect 
and  to  refute  them.  This  necessarily  gives  to  my  remarks  more  of  a  personal  turn  than 
I  desire,  for  I  understand  that  Mr.  McFarland  nas  heen  and  is  a  useful  public  citisen. 
I  have  nothing  to  say  In  derogation  of  his  character  or  his  motlvefl,  though  In  this  dis- 
cussion, like  the  cowboy  in  the  Western  mining  camp,  he  does  seem  to  be  "  uncommon 
free  with  his  gun." 

*  These  are  the  same  gentlemen  to  whom  in  his  third  emergency  call,  dated  November 
19,  Mr.  McFarland  refers,  as  "  the  corporation-favoring  International  Waterways  •  Com- 
mission." No  one  now  or  hereafter,  not  even  upon  careful  investigation  of  this  question, 
can  venture  to  differ  from  Mr.  McFarland's  decisions,  without  attracting  his  virulent 
comment. 
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the  Unprovement  of  the  Queen  Victoria  Park  in  the  exercise  of  the  exclusive 
jurisdiction  of  the  commissioners. 

This  is  stated  by  the  commissioners  as  follows  In  their  seventeenth  annual 
reiwrt  for  the  year  1902,  before  any  Canadian  power  companies  were  in 
oi)eration  : 

••At  Ttible  Rock  the  recession  of  the  Falls  has  of  late  years  bared  a  large  area 
of  the  river  bed,  and  advantasro  has  been  taken  of  the  surplus  material  from  the 
works  in  progress  to  reclaim  all  this  area  and  provide  a  new  and  most  attractive 
point  from  which  to  view  the  Falls  and  gorge"  (p.  45). 

And  again  (at  p.  8)  : 

"The  filling  in  of  the  nhore  line  above  the  Falls  by  excavated  material  from 
the  tunnels  will  increase  the  park  area  very  considerably  and  will  permit  the 
roads  and  walks  being  constructed  on  the  margin  of  the  river,  which  will  greatly 
improve  the  views  of  the  upper  rapids  and  at  the  same  time  cover  the  foreshore, 
which  in  some  places  has  become  exposed  by  the  recession  of  the  waters  owing 
to  the  breaking  away  of  the  cataract" 

The  arrangement  here  referred  to  by  the  commissioners  was  embodied  in  a 
plan  delivered  by  the  commissioners  to  the  contractor,  Mr.  A.  O.  Douglass  (now 
mayor-elect  of  Niagara  Falls),  who  complied  with  such  plans  because  of  the 
Instructions  of  the  commissioners  and  not  for  any  purpose  or  advantage  of  any 
power  company. 

On  July  12,  1906,  when  the  Secretary  was  at  Niagara,  the  facts  as  last  given 
were  stated  to  Mr.  McFarland  by  Mr.  Douglass  in  the  presence  of  Mr.  P.  P. 
Barton,  general  manager  of  the  Niagara  Falls  Power  Co.  It  was  pointed  out 
that  the  filling  did  not  in  any  way  benefit  any  power  company  and  was  not 
desired  by  any  power  company,  and  that  the  small  streams  cut  off  were  insig- 
nificant ^om  the  scenic  standpoint. 

As  reported  from  the  Canadian  commission,  the  facts  are  as  follows:  After 
the  fall  of  Table  Rock  and  the  consequent  erosion  of  the  concavity  of  the  Horse- 
shoe Falls  the  current  sought  and  deepened  the  central  channel,  exposing  the 
higher  margin  of  the  (Canadian  shore.  To  reclaim  this  exposed  margin  was  the 
continuous  purpose  of  the  Canadian  commissioners  from  their  appointment  in 
1887,  prior  to  any  power  development.  In  pursuance  of  this  purpose  they  have 
caused  to  be  reclaimed  an  area  which,  measured  along  the  crest  line  of  the 
Horseshoe  Falls,  extends  400  feet,  but  at  right  angles  to  the  original  shore  line 
only  175  feet,  and  this  reclamation  they  deem  to  be  for  the  public  benefit.  Of 
the  400  feet  reclaimed  160  feet  had  been  reclaimed  prior  to  1896. 

If,  as  usual,  Mr.  McFarland  doubted  the  truth  of  any  statement  favorable  to 
the  power  companies,  it  would  have  been  easy  for  him  to  ascertain  the  facts 
from  the  Canadian  commissioners.  But  he  has  chosen  to  make  a  derogatory 
and  untrue  assertion,  notwithstanding  forewarning  of  its  falsity,  and  thus  hae 
invited  the  renewal  of  the  charge  of  irreiQ)on8ibility,  which  now  I  must  repeat 

Since  the  foregoing  was  written  the  Canadian  Niagara  Power  Co.  t^as  received 
from  the  Queen  Victoria  Niagara  Falls  Park  commissioners  the  following  letter, 
finally  and  utterly  destroying  the  basis  of  Mr.  McFarland's  twice-repeated 
libelous  charge: 

Queen  Viotobia  Niagara  Falls  Park  Commibbionebs, 

Toronto,  November  20,  1906. 
Canadian  Niagara  Power  (3o., 

Niagara  Falls,  Ontario, 

Dear  Sirs:  Referring  to  the  following  statement  contained  in  the  pamphlet 
entitled  "  Imminent  Danger  to  Niagara  Falls,"  viz,  "  they  have  already  cut  off 
600  feet  of  it "  [Horseshoe  Falls[  "  to  accommodate  a  power  company ! "  I  have 
only  to  state  that  the  instruction  to  your  company  to  deposit  the  waste  material 
from  tunnels,  and  so  forth,  on  the  margin  of  the  river  was  for  the  purpose  of 
improving  the  scenic  conditions  of  the  river  shore.  Owing  to  the  continued 
falling  away  of  enormous  masses  of  rock  at  what  might  be  called  the  apex  of  the 
Horseshoe  Falls,  drawing  the  water  from  the  shore  line  into  the  center  of  the 
river,  the  river  on  the  Canadian  shore  had  become  dry,  exposing  large  areas  of 
unsightly  bowlders  and  ragged  rocks. 

The  commissioners,  therefore,  thought  it  well  to  take  advantage  of  the 
work  of  excavation  which  was  then  in  progress,  in  order  to  remedy  these  un- 
sightly conditions  brought  about  by  the  water  receding  from  the  shore  line. 

So  far  from  the  commissioners  being  under  the  dictation  of  your  company 
or  of  any  other  power  company  in  this  particular,  they  acted  according  to  their 
best  judgment,  and  they  believe  they  have  succeeded  in  enhancing  the  lesthetle 
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conditions  of  the  Horseshoe  Falls,  as  well   as  of  the  shore  line  approaches 
thereto. 

Believe  me.  yours,  truly,  J.  W.  Lanomuir,  Chairman. 

2.  As  to  the  amount  of  water  likely  to  be  withdrawn,  Mr.  McFarland  makes 
the  following  extraordinary  misstatements:^ 

(a)  *'A  recent  examination  of  the  tailraces  nnd  channels  intended  to  turn 
tile  water  into  the  Niagara  River  after  it  has  been  used  in  the  great  turbine 
wheels  of  the  existing  Canadian  plants,  shows  that  their  aggregate  section  is 
68  by  72  feet.  The  velocity  of  water  now  beginning  to  rush  through  these  vast 
channels  Is  at  least  five  times  that  of  a  rapidly  flowing  river.  Is  it  likely  the 
volume  of  water  which  will  pass  at  Niagara  speed  through  a  channel  as  wide 
as  a  city  boulevard  and  as  deep  as  a  8ix>8tory  ofllce  building  will  not  make  any 
difference  in  the  volume  of  the  Falls?" 

The  aggregate  section  of  68  by  72  feet  given  by  Mr.  McFarland  would  t>e  a 

prism  of  4,896  square  feet,  which  is  about  three  times  the  aggregate  of  the 

actual  cross  sections  of  the  tailraces  of  the  three  Canadian  developments, 

whose  measurements  are  as  follows: 

Square  feet. 

0.  N.  P.  Co.  tunnel,  cross  section 405 

fUectrical  Development  Co.  cross  section,  approximately 514 

Ontario  Power  Co.  tailrace,  approximately 720 

Total 1.639 

t6)  Mr.  McFarland  further  states: 

"Another  computation  shows  that  the  water  it  Is  proi)osed  to  abstract  on 
the  Canadian  side  alone  would  make  a  rapidly  flowing  river  1,685  feet  wide 
and  18  feet  deep  " — 


and  in  another  plac< 

"  a  rapidly  running  river  nearly  half  a  mile  wide  and  IS  feet  deep." 

The  engineers  of  the  Niagara  Falls  Power  Co.  advise  me  that  this  state- 
ment is  even  more  wide  of  the  truth  than  those  already  dissipated. 

The  amount  of  water  on  both  sides  which  under  the  temporary  permits  of 
title  Secretary,  and  the  report  of  Capt.  Kutz,  it  is  proposed  now  to  abstract 
would  be  26,100  feet  per  second."  This  volume  of  water,  flowing  out  of  a  river 
18  feet  deep  and  1,685  feet  wide,  would  make  a  "rapidly  flowing  river"  only 
If  this  term,  borrowed  from  Mr.  McFarland,  could  be  applied  to  a  stream  run- 
Iking  at  the  rate  of  less  than  half  a  mile  an  hour,  which  may  be  compared  with 
tiie  water  in  the  Schoelkopf  Canal  that  runs  about  5  feet  per  second  or  approxi- 
mately 4  miles  an  hour. 

(c)  Mr.  McFarland  endeavors  to  heighten  the  peril  by  stating  that — 

"  The  volume  of  water  thus  withdrawn  will  more  than  equal  the  present  aver- 
age outflow  at  the  mouth  of  the  Hudson,  Delaware,  and  James  Rivers  com- 
bined." 

But  these  are  tidal  rivers,  and  the  outflow  at  their  mouths  Is  Inconstant,  and 
is  not  susceptible  of  comparison  with  the  current  of  Niagara,  which  at  all 
times  Is  a  rapidly  flowing  stream.  It  Is  possible  that  because  of  the  slowness 
of  current,  all  of  these  three  tidal  rivers  In  their  entire  volume  at  their  mouths 
would  be  Inadequate  to  the  regular  production  of  350,000  horsepower;  but  we 
lepeat,  in  the  present  case,  terms  of  horsepower  are  not  suitable  terms  for 
comparison.  As  already  observed,  Mr.  McFarland  himself  has  stated  the  aggre- 
gate section  of  the  water  which  he  charges  Is  to  be  withdrawn,  viz,  a  prism 
of  C8  by  72  feet,  this  being  three  tluies  the  prism  actually  contemplated.  But 
his  Imagined  prism  would  be  but  an  insignificant  fraction  of  the  prism  of  the 
mouth  of  any  one  of  the  three  rivers  named  by  him,  much  less  of  the  three 
livers  in  combination. 

(d)  Mr.  McFarland  scoffs  at  the  contention  that  the  withdrawal  of  the 
amount  reported  by  your  advisers  will  have  no  appreciable  effect  upon  the 
scenic  grandeur  of  Niagara  Falls,  and  cites — 


^  In  a  published  interview  the  eminent  physician  nnd  citizen  of  Buffalo,  Dr.  M.  D.  Hann, 
refers  to  these  statements  as  well  as  other  statements  of  Mr.  McFarland,  deprecating 
any  doubt  of  their  truth.  If,  as  now  shown,  the  absolute  error  of  these  statements  had 
been  known  to  Dr.  Mann  and  to  the  many  others  who  have  been  misled  thereby,  they  could 
not  have  ejcpressed  themselves  as  they  have  dono. 

.   'Present  permits,  American  Ride,  8,600  +  4,000.     Mr.  McFarland's  statement  for  160,000 
Aorsepower.     Canadian  side,  13,500. 
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*  the  sober  flndltig  of  the  American  nieniber»  of  the  International  Waterways 
Oommission,  that  '  t^e  glory  of  Niagara  Falls  lies  in  its  volume  of  water  rather 
than  in  Its  height  or  in  the  surrounding  scenery.' " 

But,  as  stnted  by  Mr.  McFarland  in  his  circular  of  November  5,  this  "  is  the 
very  same  body  that  has  recommended  to  Secretary  Taft  to  i)ermit  the  admis- 
sion of  160,000  electric  horsepower  from  the  Canadian  side."  Why  should  the 
capacity  or  the  fairness  of  this  body  now  be  questioned? 

(c)  Mr.  McFarland  flouts  the  engineers  who  insist  that  no  damage  will  be 
done  to  the  Falls,  and  "those  who  bring  the  oldest  Inhabitant  of  Niagara  to 
testify  thnt  he  can  not  see  any  difference."  He  prefers  to  rely  upon  "recent 
visitors  to  the  Falls,"  who  "  insist  that  there  is  already  evident  a  substantial 
reduction  in  their  glory." 

The  suggestions  of  Mr.  McFarland  as  to  a  present  apparent  depletion  of 
Niagara  must  have  been  refuted  by  the  personal  observation  of  the  Secretary 
upon  the  day  of  the  hearing  at  Niagara,  July  12,  1906,  when  the  works  uiyon 
the  American  side  were  in  full  operation.  I  am  not  the  "  oldest  liihabltant " ; 
but  after  nearly  20  years  of  continuous  observation  of  the  volume  and  flow  at 
Niagara  Falls,  I  am  prepared  to  maintain,  and  I  challenge  successful  denial  of 
the  proposition,  that  upon  that  day  there  was  no  diminution  of  the  volume  or 
flow  of  the  Niagara  River  which  was  susceptible  of  observation.  Neither  Is 
there  now  any  appreciable  diminution.* 

This  is  In  accordnnce  alfo  with  the  testimony  of  the  water  gauges,  which  at 
least  three  times  a  day  for  more  than  15  years  have  been  maintained  and 
€*xn mined  by  the  Niagara  Falls  Power  Co.  and  by  the  Schoelkopf  Co.  These 
observntions  show  not  only  that  there  has  been  no  observable  depletion  of  the 
American  Falls,  but  that  there  has  been  no  material  diminution,  even  when 
tested  by  water  gauges.  The  fact  Is  that  the  draft  upon  the  American  side  has 
resulted  in  the  reestnblishment  of  the  regimen  of  the  river  by  contribution  from 
the  Canadian  side,  where  the  wate*  is  deeper.     (See  Bogart,  post.) 

It  has  been  suggested  by  some,  though  doubted  by  others,  that  the  additional 
waterways  furnished  by  the  tunnels  tend  to  Increase  the  rapidity  of  the  flow  in 
the  river  Itself  and  thus  to  draw  more  rapidly  upon  the  ample  reservoirs  of 
Lake  Erie.  In  its  eflfect  upon  this  reserve  the  largest  proposed  diversion  would 
be  insignificant.  (See  Proceedings  before  the  River  and  Harbor  Committee, 
Prof.  Williams,  p.  237;  contra,  Gen.  Ernst,  p.  237;  Brackenrldge,  p.  204.) 

^Tbffi  nccordft  with  the  r\^w  of  Mr.  C.  M.  D.  Burton,  whose  highly  intelligent  and 
able  plf^a  for  Niaearo's  preservation  in  I^eAlIe's  Weekly  for  November  8,  though  not 
wholly  free  from  error,  is  conimendable  for  Its  purpose  to  treat  the  subject  fairly.  Mr. 
Burton,  in  substance,  concedes  that  "  the  Palls  have  not  suffered  perceptibly  as  yet," 
and  states  that  "  mensurements  show  that  the  present  diversions  have  lowered  the 
water  at  the  brinlc  a  few  inches,"  though  he  thinks  that  possible  future  diversions  to  the 
full  extent  authorised.  "  may  well  be  subject  for  apprehension."  See,  also,  the  state- 
ment below  of  the  Rev.  Dr.  ITallock. 

This  was  the  testimony  also  of  Chairman  Dow,  of  the  New  York  Niagara  Reserva^ 
tlon,  before  the  Committee  on  Klvers  and  Harbors  (Report  of  hearings,  p.  170)  : 

**  Mr.  Lawbbnce.  Did  I  not  understand  you  to  say  that  yon  could  not  observe  any 
diminution  ? 

**  Mr.  Dow.  I  can  not  define  it  by  the  eye. 

"Mr.  Lawbbncb.  How  could  you  detect  It? 

"  Mr.  Dow.  This  report  would  show  the  difference. 

"Mr.  Lawrkncb.  As  a  scenic  spectacle,  what  has  been  the  effect? 

"  Mr.  Dow.  Very  llttlp. 

"  Mr.  Lawebnce.  8o  that  If  there  has  been  any  marring  of  the  scenic  effect,  it  has  beexu 
ai  Mr.  McFarland  says,  due  to  the  erection  of  structures? 

"  Mr.  Bbdb.  You  can  not  detect  it  by  sound  either,  can  you? 

"  Mr.  Dow.  No,  sir.  It  is  the  fear  of  the  future  development  that  brings  us  here — 
what  may  be  done.     We  are  looking  after  this  tremendous  diversion." 

From  this  It  appears  that  after  i:h,000  horsepower  has  been  taken  from  the  American 
side,  the  scenic  effect  Is  not  visible  even  to  the  chairman  of  the  New  York  Niagara 
Reservation.  This  IrapresRlve  fact  becomes  especially  important  in  the  consideration  of 
the  probilble  effect  upon  the  Horseshoe  Falls,  over  which,  as  Mr.  Dow  testified,  there 
l8  a  flow  which  in  volume  Is  nine  times  greater  than  that  of  the  American  Falls.  It 
has  been  and  is  generally  riH>ognized  that  the  draft  on  the  Canadian  side  is  so  far 
below  the  division  of  the  river  at  Goat  Island  that  the  draft  proposed  on  the  Canadian 
aide  would  not  sensibly  affect  the  American  Falls. 

This  was  the  basis  of  my  oral  argument,  addressed  to  the  Secretary  of  War  on 
November  20.  that — 

"  This  leads  me  to  the  conclusion,  and  I  hope  you  may  be  led  to  the  conclusion 
from  an  observation  of  the  conditions,  that  it  Is  practically  demonstrated  that  1.31,000 
horsepower  produces  no  appreciable  diminution  of  the  /Vmerlcan  Falls;  and  Inferentlally, 
that  350,000  horsepower  taken  from  the  Canadian  Falls,  which  Is  from  six  to  ten  times 
the  capacity  of  the  American  Falls,  and  which  draft,  as  stated  by  Prof.  Clarke  this 
morning,  would  not  affect  the  American  Falls — I  sav  that  the  inference  which  you  are 
permitted  to  draw,  and  I  believe  you  will  draw,  is  that  the  withdrawal  of  350,000 
horsepower  would  not  affect  the  Canadian  Falls  any  more  than  the  withdrawal  of  131,000 
horsepower  has  affected  the  American  Falls,  and  which  is  not  appreciable." 
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8.  Mr.  McFarland  permits  himself  to  indulge  in  the  following  insinuation, 
which  is  unworthy,  and  in  its  necessary  implication  is  absolutely  false.  He 
Bays: 

"It  is  reported  that  they  are  ready  to  deceive  the  authorities,  for  one  of  their 
engineers  unwittingly  disclosed  the  fact  last  July  that  preparations  had  been 
made  to  bring  in  40,000  horsepower  and  to  expend  it  or  waste  it  through  a 
water  rheostat,  in  order  that  they  might  claim  and  show  by  instrument  that 
they  are  actually  transmitting  that  enormous  amount  of  power." 

The  reference  here  is  to  the  Canadian  Niagara  Power  Co.,  which  I  represent 
I  appeal  to  the  personal  experience  of  the  Secretary  of  War,  or  his  engineer, 
Capt.  Kutz,  and  of  the  American  members  of  the  International  Waterways 
Commission  whether  the  conduct  and  bearing  of  the  Canadian  Niagara  Power 
Co.  and  its  officers  have  not  been  such  as  absolutely  to  refute  the  suggestion 
that  it  has  been  "ready  to  deceive  the  authorities,"  even  though  it  were  silly 
enough  to  wish  so  to  do.  All  of  its  works  and  records  have  been  thrown  open 
fully  and  cheerfully  to  all  of  the  authorities.  It  would  have  been  futile,  as  it 
would  have  been  base,  for  the  company  to  make  any  false  pretense  that  it  was 
otherwise  disposing  of  an  amount  of  power  that  it  was  carrying  only  to  waste 
in  a  water  rheostat.  Any  such  false  pretense  could  not  have  survived  inspec- 
tion for  five  minutes. 

However,  it  is  true,  and  it  was  perfectly  legitimate,  that  upon  the  introduc- 
tion of  the  Burton  bill  it  was  considered  whether,  in  order  to  demonstrate  the 
actual  producing  and  carrying  capacity  of  its  Canadian  works  and  conduit,  as 
actually  installed,  and  not  to  deceive,  this  company  should  not  carry  to  the 
American  side,  not  40,000  horsepower,  but  16,000  horsepower  additional  to  the 
16,000  stated  by  me  at  the  July  hearing. 

When,  Mr.  Secretary,  at  the  July  hearing  you  asked  me  how  much  power  we 
were  carrying  to  the  American  side,  I  answered  16,000  horsepower.  I  did  not 
say  32,000  horsepower  or  40,000  horsepowet.  That  was  the  first  time  the  ques- 
tion was  raised.  The  condition  was  necessarily  obvious  to  the  authorities;  and 
how  could  we  attempt  to  deceive  the  authorities?  The  project  of  transmitting 
82,000  horsepower  was  considered,  although  because  of  delays  in  the  completion 
of  its  new  transmission  line  (now  in  operation)  it  was  not  then  prepared 
usefully  to  employ  the  power.  This  being  so,  the  actual  capacity  of  the  genera- 
tors and  conduits  as  then  installed  could  have  been  demonstrated  practically 
only  by  carrying  the  power  into  a  water  rheostat,  for  no  other  disposition 
would  then  have  been  practicable.  There  was  no  secrecy  about  this  proceeding, 
and  the  prominent  location  of  the  buildings  would  make  any  such  preparations 
a  matter  of  common  knowledge  as  well  as  the  obvious  Intent  The  facts  were 
always  accessible  to  every  one,  including  Mr.  McFarland,  and  there  would  have 
been  no  necessity  for  misstatement,  either  by  the  company  or  by  Mr.  McFar- 
land, either  as  to  figures  or  as  to  motives.  But  the  idea  never  advanced  be- 
yond preparation.  It  is  not  strange  that  the  distortion  of  such  a  perfectly 
proper  proceeding  should  be  introduced  by  the  words,  "It  is  reported  that" 

4.  Mr.  McFarland  states  that  at  the  hearing  at  Niagara  Falls  on  July  12  all  of 
the  Canadian  power  companies  "  agreed  on  one  point,  which  was  that  the  Ameri- 
can public  was  very  foolish  in  interfering  with  their  beneficent  desires  to 
produce  power  at  Its  expense." 

I  appeal  to  the  record,  as  well  as  to  the  memory  of  the  Secretary,  for  the 
refutation  of  this  statement,  certainly  so  far  as  I  am  concerned. 

Upon  that  occasion  I  began  my  remarks  by  stating  that  I  believed,  and  should 
give  my  reasons  for  believing,  that  the  impairment  of  Niagara  would  not  be  so 
serious  as  anticipated  by  Mr.  McFarland ;  and  that  if  it  were  to  be  as  serious 
as  anticipated  by  him  I  should  be  with  him  entirely.    (Record,  p.  21.) 

And  now  I  repeat  as  firmly  and  comprehensively  as  I  can  that  I  have  nothing 
but  respect  for  the  sincere  men  and  women  who  by  appeals,  sometimes  as 
Incendiary  and  erroneous  as  those  of  Mr.  McFarland  and  sometimes  more 
temperate  but  not  founded  on  investigation,  have  been  stirred  to  anxiety  lest 
the  greatest  natural  wonder  of  northeastern  America  is  to  be  destroyed  or 
impaired.  This  anxiety  is  praiseworthy,  and,  did  I  believe  the  peril  were  real,  I 
should  stand  with  those  who  feel  and  express  this  anxiety.  If  I  believed  that 
the  pioneer  companies  I  represent  would  have  produced  any  such  result,  I 
would  cheerfully  forego  every  penny  of  possible  profit  rather  than  further  the 
enterprise.  But  I  do  not  so  believe,  nor  after  their  exhaustive  investigations 
did  Judge  Burton  or  his  committee  so  believe,  for  otherwise  they  would  not 
have  reported  the  bill  which  invests  you  with  your  discretionary  powers  up 
to  the  limit  fixed  by  the  law  under  which  we  now  are  proceeding. 
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The  question  is  not,  as  suggested  by  Mr.  McFarland,  one  as  to  the  folly  of  the 
American  people,  but  is  one  of  fact—"  Will  or  will  not  the  Falls  of  Niagara  be 
affected  appreciably  by  the  diyersion  or  the  transmission  of  the  waters  to  the 
extent  recommended  by  the  American  members  of  the  International  Waterways 
Ck>mml8sion?"  This  is  the  question  which  to  the  extent  of  850,000  horsepower 
from  the  Canadian  Falls  Congress  decided  to  leave  open  for  determination  by 
you,  and  it  is  the  question  upon  which  you  have  chosen  to  take  capable  and  pro- 
fessional advice  from  your  captain  of  engineers  and  the  American  commis- 
sioners. It  is  the  question  also  concerning  which  the  advice  of  these  commis- 
sioners as  to  the  aggregate  quantities  that  may  be  withdrawn  Is  the  basis  of 
our  appearance  before  you  to-day. 

It  is  an  insult  not  only  to  the  companies  whose  position  he  belies,  but  also 
to  yourself,  that  Mr.  McFarland  should  have  issued  the  misstatements  of  which 
he  has  been  guilty.    He  has  advised  the  American  people  that — 

"Besolutions  and  petitions  have  little  force,  but  a  flood  of  personal  letters 
will  be  effective.  This  flood  should  begin  to  drop  in  upon  Secretary  Taft  at 
once  and  continue  until  November  15."  * 

A  "  flood  of  personal  letters,"  induced  by  such  a  cJoud-compelling  appeal,  can 
have  little  weight  with  the.  Secretary,  not  even  though  the  flood  were  to  equal 
**  the  combined  outflow  at  their  mouths  of  the  Susquehanna,  Potomac,  Hudson, 
Delaware,  and  James  Rivers."  This  is  a  case  in  which  apparently  Mr.  McFar- 
land has  proceeded  upon  the  second  line  of  the  Lincolniau  canon,  that  you 
**  may  fool  all  of  the  people  some  of  the  time." 

Disregarding  the  statutory  regulation  of  the  Niagara  Falls  Power  Co., 
which  at  its  own  suggestion  limited  its  rights  to  200,000  horsepower,  Mr. 
McFarland  states  that  the  power-developing  companies  were  perfectly  satisfied 
to  have  all  the  water  they  wanted  for  nothing  from  the  State  of  New  York — 
and  this  in  the  face  also  of  the  fact  that,  as  has  been  decided  by  the  courts,  the 
power  companies  upon  the  American  side,  being  the  riparian  owners,  received 
from  the  State  of  New  York  no  right  in  Niagara  waters  to  which  they  were 
not  Justly  entitled  by  virtue  of  their  riparian  rights.  Neither  the  State  of  New 
York  nor  the  United  States  were  the  owners  of  the  running  waters  as  against 
the  riparian  owners  (Niagara  Falls  v.  Smith,  70  App.  Div.,  543;  175  N.  Y.,  469; 
see  also  Sweet  v.  Syracuse,  129  N.  Y.,  916-335;  Niagara  County,  etc.,  Co.  v. 
College  Heights  Co.,  Ill  App.  Div.,  770.) 

5.  Mr.  McFarland  states  that — 

"  Not  content  with  getting  free  water  from  the  United  States '  to  produce 
proflt-bearing  power,  the  Niagara  Falls  power  companies  have  introduced  con- 
siderable water  into  their  stock,  it  is  said,  which  is  free  to  those  inside,  but 
expensive  to  the  public." 

This  statement  can  refer  to  only  two  companies,  the  Schoelkopf  company, 
which  has  a  stock  of  only  $500,000,  of  which  no  part  has  ever  been  sold  to  the 
public,  and  the  Niagara  Falls  Power  Co.,  which  has  a  capital  stock  of  about 
$4,000,000,  which  has  never  sold  above  SO  cents  on  the  dollar,  and  which  in  the 
sixteenth  year  of  its  issue  sells  for  only  50  cents  on  the  dollar,  although  in  the 
opinion  of  the  company  it  represents  an  investment  fully  equal  to  the  par 
amount  of  the  stock. 

Mr.  McFarland  refers  to  the  greed  of  these  companies.  The  extent  of  that 
greed  may  be  indicated  by  the  fact  stated  by  me  at  the  July  hearing,  that  for 
16  years  the  Niagara  Falls  Power  Co.  has  been  contented  to  continue  with  a 
cash  investment  of  over  $20,000,000,  receiving  only  ordinary  interest  upon  the 


1  In  his  third  emergency  cnll,  dated  Nov.  19,  Mr.  McFarland  reproduces  his  metaphor. 
A  literal  response  will  hiundate  the  war  office  until  It  becomes  a  bureau  of  rivers  and 
harbors  !     He  says  : 

**  This  second  postponement  elyes  further  opportunity  to  strengthen  the  Niagara 
flood  of  protest  and  appeal  which  is  being  turned  toward  the  one  man  in  America  who 
can  halt  the  commercial  assault  upon  our  greatest  scenic  glory." 

•This  is  an  error.  No  company  has  yet  got  free  water  from  the  United  States,  tinder 
the  law  (see  authorities  above  recited),  as  against  the  Niagara  Falls  Power  Co.  and  the 
Sehoelkopf  company,  riparian  owuers,  neither  the  TTnlted  States  nor  the  State  of  New 
York  owned  the  water  of  the  river.  The  State  of  New  York  did  own  the  lands  under 
water,  which  it  sold  to  these  upland  owners  upon  the  same  public  terms  as  to  any  and 
all  other  owners  of  uplapds.  The  same  critics  who  now  assert  that  the  State  of  New 
York,  which  without  aid  from  the  United  States  has  paid  out  millions  to  preserve  the 
Falls,  is  without  Jurisdiction  to  license  power  companies,  in  the  same  breath  condemn 
the  riparian  companies  for  making  no  pavment  to  the  State.  One  answer  is  that,  unlike 
the  Province  of  Ontario,  the  State  of  New  York  neither  sold  or  leased  any  upland  to 
these  companies  whose  canals  and  tunnela  were  entirely  on  their  own  riparian  upland! 
outside  of  the  State  reservation. 
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cash  investment  represented  by  its  bonds,  and  without  a  dollar  of  dividend  upon 
Its  very  moderate  stock,  in  which  alone  could  be  found  any  opportunity  for 
real  profit  A  corporation  whose  activities  and  energies  are  directed  to,  and 
satisfied  by,  the  return  of  ordinary  interest,  can  not  Justly  be  accused  of  greed. 

6.  Mr.  McFarland  refers  to  a  newsimper  publication  of  a  plan  of  merger 
of  the  four  power  companies  of  Niagara  Falls,  so  as  to  create  a  monopoly,  and 
asks:  " Should  the  United  States  protect  this  potential  monopoly?" 

The  suggestion  of  an  intended  monopoly  is  absolutely  untrue  in  fact.  Neither 
the  Niagara  Falls  Power  Co.  nor  its  subsidiary,  the  Canadian  Niagara  Co.,  lias 
any  present  intention  of  entering  into  a  combination  with  any  company.  Against 
any  monopoly,  though  intended,  sufficient  protection  would  be  afforded  by  the 
provisions  of  each  of  their  charters. 

7.  Mr.  McFarland  indiscriminately  assails  all  of  the  power  companies,  irre- 
spective of  the  fact  upon  which  I  dwelt  at  the  July  hearing — that  the  two 
pioneer  companies,  the  Niagara  Falls  Power  Co.  and  the  Schoelkopf  company, 
were  absolutely  immune  against  any  charge  that  their  operations  would  or  could 
appreciably  diminish  the  volume  of  Niagara  Falls. 

This  fact  was  the  subject  of  examination  and  final  report  by  the  committee 
of  the  New  York  Constitutional  Convention  of  1894 ;  the  report,  upon  page  11, 
stating — 

"Two  of  them*'  (that  is,  the  Niagara  Falls  Power  Co.  and  the  Schoelkopf 
company)  "  have  expended  large  sums  of  money,  and  are  now  operating  their 
respective  plants,  and  the  amount  of  water  which  they  take  will  not  do  any 
appreciable  injury  to  the  Falls." 

At  the  July  hearing,  in  answer  to  my  question  as  to  his  view  of  the  effect  o(f 
the  diversion  by  the  Niagara  Falls  Power  Co.,  Gen.  Ernst  replied : 

"  If  you  were  the  only  persons  concerned,  you  would  probably  never  have 
heard  all  this  agitation." 

Upon  this  impressive  recognition  of  our  innocence  of  the  charge  of  injurious 
assault  upon  Niagara  Falls,  I  am  content  to  rest. 

The  report  of  the  engineer,  1910,  states  that  there  has  been  no  injury  what- 
ever to  the  American  Falls ;  and  that  of  the  injury  to  the  Canadian  Falls  only 
an  unknown  part  is  due  to  diversion,  the  larger  part  being  due  to  natural 
causes,  the  erosion  of  the  crest.  i 

THE  COMPARATIVE  COST  OF   NIAGARA  POWER. 

The  Niagara  Falls  Power  Co..*thls  pioneer  in  the  development  and  establish- 
ment of  great  electrical  central  power  houses  and  lines  of  transmission,  has 
conferred  an  inestimable  benefit  on  mankind,  and  in  an  especial  degree  upon 
the  Niagara  frontier,  to  which  It  is  now  delivering  more  than  100.000  horse- 
power at  prices  which,  though  misrepresented  and  ridiculed  by  Mr.  McFarland, 
are  readily  accepted  by  hundreds  of  users,  and  this  without  compulsion ;  for  If 
the  Niagara  power  were  not  more  to  their  advantage  than  steam  power  devel- 
oped from  coal,  they  would  use  steam  power. 

The  Niagara  Falls  Power  Co.  has  published  its  schedule  for  standard  10-hour 
meter  power  at  a  rate  which  offers  a  maximum  use  of  100  horsepower  and  an 
average  use  of  75  horsepower  for  a  month  of  250  hours,  at  an  aggregate  price 
of  $144.17.  This  compares  with  the  following  reported  charges  In  six  important 
northern  cities: 

Boston $937.50 

Philadelphia 839.25 

New  York- 699. 37 

Chicago 629. 43 

Cleveland 559.50 

Rochester 419.62 

Niagara  Falls 144. 17 

In  the  face  of  such  figures,  who  can  doubt  the  beneficent  effect  of  the  opera- 
tions of  the  Niagara  Falls  Power  Co.  furnishing  power  at  not  more  than  one- 
fourth  of  the  cost  in  New  York,  Chicago,  or  Cleveland^  and  at  less  than  one- 
fifth  of  the  cost  In  either  Boston  or  Philadelphia? 

Mr.  McFarland's  statement  as  to  the  cost  of  the  public  lighting  in  Buffalo, 
misleading  as  It  is,  has  nothing  to  do  with  the  case.  Neither  the  Niagara  Fall'J 
Power  Co.  nor  its  ally,  the  Cataract  Power  &  Conduit  Co.,  has  any  relation  to 
or  control  over  the  public  lighting  in  Buffalo.  They  merely  sell  and  deliver 
electric  current  to  the  lighting  company,  the  same  as  to  any  other  customer  over 
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whom  they  have  no  more  control  than  the  paper  seller  has  over  the  imagina- 
tions which  Mr.  McFarland  indiscriminately  impresses  upon  his  voluminous 
printed  output. 

In  ^eat  numbers,  our  customers  have  come  to  Niagara  Falls,  which  at  the 
beginning  of  our  work  was  a  country  village  with  comparatively  few  industries 
until  now  it  has  become  a  prosperous  city,  the  ninth  in  the  State,  in  the  volume 
of  Industrial  products  approaching  $20,000,000  per  annum,*  and  this  without 
appreciable  diminution  in  the  apparent  volume  of  Niagara  River,  and  with  a 
steady  Increase  in  the  number  of  visitors,  not  only  to  the  Falls  but  to  our 
power  houses  as  well.  The  moderate  admission  fees  charged  to  such  visitors 
are  used  for  the  benefit  of  employees. 

THE  MABVELOUS  ACHIEVEMENT  OF  THE  NIAGARA  FALLS  POWEB  CO. 

In  the  year  1899  our  continuing  achievement  was  well  described  by  Theodore 
Roosevelt,  then  governor  of  New  York,  who  completed  his  inspection  of  our 
works  by  writing  over  his  subscription  in  our  Visitors*  Book,  "A  marvel  indeed." 

How  great  is  the  marvel  and  how  splendid  the  achievement  has  been  elo- 
quently expounded  by  that  inspired  seer  of  both  present  and  future,  Mr.  H.  O. 
Wells,  in  the  following  wonderful  words,  written  without  previous  knowledge 
of  or  inspiration  from  our  comi>anies,  and  published  In  the  Harper's  Weekly 
of  July  21.  1906: 

[H.  O.  Wells  on  the  Niagara  Palls  Power  Co.] 


«« 


The  dynamos  and  turbines  of  the  Niagara  Falls  Power  Co.,  for  example, 
impressed  me  far  more  profoundly  than  the  Cave  of  the  Winds ;  are,  indeed,  to 
my  mind,  greater  and  more  beautiful  than  that  accidental  eddying  of  air  be- 
side a  downpour.  They  are  will  made  visible,  thought  translated  into  easy  and 
commanding  things.  They  are  clean,  noiseless,  and  starkly  powerful.  All  the 
clatter  and  tumult  of  the  early  age  of  machinery  is  past  and  gone  here;  there 
is  no  smoke,  no  coal  grit,  no  dirt  at  all.  The  wheel  pit  into  which  one  descends 
has  an  almost  cloistered  quiet  about  its  softly  humming  turbines.  These  are 
altogether  noble  masses  of  machinery,  huge  black  slumbering  monsters,  great 
Bleeping  tops  that  eng^ider  irresistible  forces  in  their  sleep.  They  sprang, 
armed  like  Minerva,  from  serene  and  speculative,  foreseeing,  and  endeavoring 
brains.  First  was  the  word  and  then  these  powers.  A  man  goes  to  and  fro 
quietly  in  the  long  clean  hall  of  the  dynamos.  There  is  no  clangor,  no  racket. 
Yet  the  outer  rim  of  the  big  generators  is  spinning  at  the  pace  of  a  hundred 
thousand  miles  an  hour;  the  duzzling  clean  switchboard,  with  its  little  handles 
and  levers,  is  the  seat  of  empire  over  more  power  than  the  strength  of  a 
million  disciplined,  unquestioning  men.  All  these  great  things  are  as  silent. 
as  wonderfully  made,  as  the  heart  in  a  living  body,  and  stouter  and  stronger 
than  that.     •     ♦     ♦ 

"  When  I  thought  that  these  two  huge  wheel  pits  of  this  company  are  them- 
selves but  a  little  intimation  of  what  can  be  done  in  this  way.  what  will  be 
done  in  this  way,  my  imagination  towered  above  me.  I  fell  into  a  daydream 
of  the  coming  power  of  men,  and  how  that  power  may  be  used  by  them.    ♦    •    ♦ 

"  For  surely  the  greatnoss  of  life  in  still  to  come:  it  is  not  in  such  accidents  as 
mountains  or  the  sea.  I  have  seen  the  splendor  of  the  mountains,  sunrise 
nnd  suuset  among  them,  and  the  waste  immensity  of  sky  and  sea.  I  am  not 
blind,  ^because  I  can  see  beyond  these  glories.  To  me  no  other  thing  is  credible 
than  that  all  the  natural  beauty  in  the  world  is  only  so  much  material  for  the 
Imagination  and  the  mind,  so  many  hints  and  suggestions  for  art  and  creation. 
Whatever  is,  is  but  the  lure  and  sj-nibol  toward  what  can  be  willed  and  done. 
Man  lives  to  make — in  the  end  he  must  make,  for  there  will  be  nothing  left 
for  him  to  do. 

**And  the  world  he  will  make — after  a  thousand  years  or  so. 

"  I,  at  least,  can  forgive  the  loss  of  all  the  accidental,  unmeaning  beauty 
that  is  going  for  the  sake  of  the  beauty  of  fine  order  and  intention  that  will 
come.  I  believe — ^imsslonately.  :is  a  doubting  lover  believes  in  his  mistress — in 
the  future  of  mankind.    And  so  to  me  it  seems  altogether  well  that  all  the  froth 


1  BuUetlD  57  of  the  Census  of  Manufacturofl  for  1905,  shows  the  following  increases -In 
the  value  of  manufncturod  output  from  1000  to  1905 : 

Buffalo,  from  $126.15G.8r^9  to  |172,11.'),101  :  Niajrara  Palls,  from  $8,340,184  to  $16^- 
916,786;  Lockport.  from  $5,352,660  to  $5,807,908:  Rochester,  from  $59,668,959  to 
$82,747,870;  Syracuse,  from  $26,546,207  to  $34,823,751. 
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and  hurry  of  Niagara  at  last,  all  of  it,  dying  into  hungry  canals  of  intake, 
should  rise  again  In  light  and  power,  in  ordered  and  equipped  and  proved  and 
beautiful  humanity,  in  cities  and  palaces  and  the  emancipated  souls  and  hearts 
of  men    *    *    •." 

Mr.  Wells  Js  not  alone  in  his  belief. 

Prof.  Walter  Frewen  Lord,  of  Durham  College  and  of  the  University  of 
Cambridge,  has  expressed  himself  as  follows,  as  appears  in  the  Toronto  Mail 
and  Empire,  upon  December  4,  1906 : 

"  I  went  over  the  Niagara  power  plant  at  the  Falls  the  other  day.  It  was  a 
revelation  to  me.  The  cataract  was  wonderful,  of  course,  but  it  struck  me 
that  the  work  of  man  iu  harnessing  it  was  far  more  wonderful.  It  seemed  to 
me  the  greatest  thing  that  was  ever  attempted — the  greatest  thing  on  earth." 

THE  TESTIMONY  OF  THE  RKV.  J.  IT.  HALLOCK,  D.  D. 


In  a  recent  issue  of  the  Christian  Work  and  ESvangelist.  Dr.  Hallock  says: 

"A  new  Niagara,  '  harnessed  *  but  not  hu^ed,  with  its  beauty  unmarred  and 
Its  torrential  fury  undiminished,  now  greets  the  astonished  eyes  of  pilgrims  to 
this  picturesque  region.  The  hand  of  the  engineer  has  left  the  mighty  cataract 
antouched,  while  adding  to  the  attractiveness  of  nature's  greatest  xvonder. 
Niagara  Is  practically  just  ns  it  was  10  or  20  years  ago,  impressive  in  its  com- 
bination of  picturesque  beauty  and  awe-inspiring  grandeur.  The  rapids  and 
whirlpool  still  excite  the  admiring  wonderment  of  men.  But  there  Is  much  more 
than  the  Falls  and  the  scenic  beauties  of  the  river  to  interest  and  charm  those 
who  visit  this  New  World  Mecca, 

"  I  am  not  sure  but  that  the  popular  apprehension  regarding  the  possible 
destruction  of  the  Falls  by  the  power  companies  has  increased  the  tide  of  travel 
in  this  direction  this  summer.  Thousands  of  persons  no  doubt  actually  l>e- 
lieved  they  were  gazing  upon  the  cataract  for  the  last  time.  Natural  Niagara 
iB  still  a  spectacle  of  beauty  and  power;  industrial  Niagara  is  a  wondierfnl 
demonstration  of  man*s  mastery  over  the  forces  of  nature.  The  works  of  the 
^engineer  which  use  the  waters  of  Niagara  River  to  drive  the  wheels  of  in- 
dustry are  even  more  spectacular  than  the  cataract  Itself.    •    •    * 

"After  rushing  the  turbine  wheels  beneath  these  power  houses,  developing  a 
total  of  110,000  horsepower,  the  water  passes  through  a  tunnel  a  jnile  long 
nnder  the  city  of  Niagara  Falls,  and  empties  into  the  lower  channel  under  the 
first  steel  bridge.  Over  1.000  men  were  engaged  continuously  for  more  than 
three  years  in  the  construction  of  this  tunnel,  which  called  for  the  removal  of 
more  than  300,000  tons  of  rock  and  the  use  of  more  than  16,000,000  bricks  for 
lining. 

"As  these  power  houses  represent  the  first  attempts  to  'harness'  Niagara 
npon  a  big  scale  and  embody  the  latest  achievements  of  electrical  engineering, 
they  are  visited  yearly  by  thousand;^  and  form  one  of  the  attractions  of  the 
Niagara  regions.^ 

"  It  is  in  no  small  measure  due  to  the  energy,  courage,  and  perseverance  of 
the  directors  of  the  Niagara  Falls  Power  Co.  and  their  associate  engineers  that 
Niagara  Falls  owes  its  present  Importance  as  an  industrial  center. 

"  Upon  October  4.  1890,  ground  was  broken  at  Niagara  Falls,  N.  Y.,  for  the 
Initial  power  installation  of  the  Niagara  Falls  Power  Co.  The  trial  develop- 
ment was  for  15.000  horsepower.  At  that  time,  three  small  towns,  with  a  com- 
bined population  of  less  than  10,000,  were  contained  within  the  limits  of  what 
Is  now  the  city  of  Niagara  Falls.  The  assessed  valuation  of  all  three  towns 
was  about  $7,000,000.  Five  years  later  the  first  electrical  power  from  the 
Initial  installation  was  delivered  commercially  to  the  Pittsburgh  Reduction 
Co.  for  the  manufacture  of  aluminum.  To-day.  16  years  after  the  breaking 
of  ground  for  the  tunnel,  the  aggregate  amount  of  power  developed  by  the 
Niagara  Falls  Power  Co.  and  Its  allied  Interest,  the  Canadian  Niagara  Power 
Co.,  is  about  160,000  horsepower,  with  additional  capacity  in  course  of  con- 
struction amounting  to  60,000  horsepower.  Niagara  Falls  is  now  a  city  of 
almost   30,000    inhabitants,    with    an   assessed    valuation   amounting   to   over 


^  The  Tleiltorfl  have  nnmhored  many  tbousandR,  and  bave  Included  the  wiae  and  the  gnat 
of  the  earth.  William  McKinIey*B  last  signature,  nn  hour  before  the  fatal  shot  at  Buffalo, 
was  inscribed  In  our  visitors'  book.  As  already  observed.  Theodore  Roosevelt  wrote 
Ma  name  there  In  1899.  LI  Hung  Chang  and  Lord  Kelvin,  foremost  in  their  widely  sep- 
arated  spheres,  have  been  followed  by  vast  processions  through  these  power  houaea  and 
have  left  their  tribute  of  admiration  also  upon  our  books. 
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120,000,000.  Such  In  brief  are  some  of  the  results  accomplished  by  the  men 
and  engineers  who  harnessed  Niagara  Falls.  Less  than  4  per  cent  of  the  total 
flow  of  water  over  Niagara  Falls  has  been  diverted  by  these  companies,  and 
Its  b^iuty  and  grandeur  are  unimpaired." 

THE    NIAGARA   FALLS    POWER   CO.    NOT   A    VANDAL. 

We  readily  accept  the  characteristically  fine  statement  of  President  Roose- 
velt that  Niagara  Falls  should  be  preserved  "in  all  their  beauty  and  majesty,'* 
and  we  rest  confidently  on  the  proposition  already  announced  by  us  and 
elaborated  at  the  July  hearing  that  no  use  of  Niagara  waters  accomplished  or 
proposed  by  either  or  both  of  our  two  pioneer  companies  who  have  spent 
hundreds  of  thousands  of  dollars  to  secure  the  most  appropriate  architectural 
effects  would  diminish  either  the  beauty  or  the  majesty  of  Niagara.  If  there  is 
to  be  any  such  injury,  it  will  be  because  of  the  proceedings  of  later  comers, 
whose  plans  originated  and  have  developed  subsequently  to  ours.  For  their 
actions,  if  injurious,  our  two  power  companies  should  not  suffer.  Those  later 
comers  undoubtedly  will  be  able  to  spealc  for  themselves.  They  can  not  speak 
or  act  to  the  detriment  of  our  prior  rights  and  the  innocuous  character  of  our 
separate  and  independent  exercise  of  those  prior  rights.  They  have  filed  briefs 
apparently  in  attempted  diminution  of  our  rights,  although  we  had  not  in  any 
way  attacked  them.  We  are  forced  now  to  an  assertion  not  only  of  our  rights 
but  of  our  priority  of  right  even  if  necessary  to  the  entire  subordination  and 
possible  exclusion  of  any  beneficial  enjoyment  by  them. 

Recognition  of  the  Niagara  Falls  Power  Go.  as  the  pioneer  in  electrical  de- 
velopment has  been  made  by  many,  but  by  no  one  more  graciously  or  acceptably 
than  by  Gen.  Greene,  the  representative  of  the  Ontario  company,  in  the  fol- 
lowing language: 

"  Mr.  Stetson  claims  that  his  company  is  the  pioneer  company  in  the  develop- 
ment of  Niagara  power.  We  cheerfully  concede  this  claim.  By  the  brains  and 
the  courage  of  Mr.-  Stetson  and  his  associates,  at  a  time  10  years  ago  when  the 
electrical  science  was  far  less  developed  than  at  present,  and  the  hazard  of  the 
enterprises  correspondingly  greater,  the  utilization  of  so  much  of  the  power 
of  Niagara  as  can  be  taken  without  in  any  way  detracting  from  its  sphere  and 
glory  as  a  scenic  spectacle,  was  made  possible;  and  I  would  like  to  add,  if  I 
may,  that  Mr.  Stetson  and  his  friends,  as  well  as  those  associated  with  me  in 
the  Ontario  Power  Co.,  are  the  true  friends  of  Niagara,  and  can  be  more  safely 
trusted  to  preserve  its  beauty  than  the  noisy  advocates  who  occupied  so  much 
of  your  time  yesterday  with  misleading  statements." 

In  the  same  interest,  Mr.  Cravath  followed  Gen.  Greene,  saying : 

"  While  Mr.  Stetson  has  been  a  pioneer  In  the  generation  of  power,  we  have 
been  the  pioneer  in  the  long-distance  transmission  of  this  power  in  the  State  of 
New  York." 

-  Mr.  Secretary*  this  question  which  is  now  before  you,  as  I  apprehend  it,  con- 
cerning the  distribution  of  the  amounts  of  power  to  be  taken  generally  by  the 
different  companies  upon  the  report  of  your  engineer  as  to  the  aggregate  amount 
of  power  to  be  taken  by  companies  from  the  Canadian  side  and  transmitted  to 
the  United  States,  is  different  from  the  question  of  how  much  power  can  be 
taken  in  the  aggregate  from  the  Niagara  River  on  both  sides.  That  is  the  ques- 
tion that  I  supposed  was  discussed  and  fully  discussed  before  you  last  July  at 
Niagara,  when  you  had  the  great  advantage  of  taking  the  evidence  of  your  own 
senses  as  to  what  was  occurring  to  the  river  as  a  whole.  But  unless  I  misappre- 
hend the  scope  and  effect  of  the  arguments  this  morning,  and  the  scope  and  effect 
of  the  arguments  and  appeals  that  Mr.  McFarland  has  addressed  to  the  public, 
that  question  as  to  the  effect  upon  the  Niagara  River  as  a  whole,  which  we 
supposed  was  argued  and  settled,  so  far  as  argument  was  concerned,  last  July, 
now  has  been  brought  up  again,  and  thus  we  are  compelled  to  turn  our  atten- 
tion again  to  that  question,  as  to  which  I  stated  at  the  close  of  the  argument 
last  July  we  readily  acquiesced  in  the  statement  and  the  wisdom  of  the  state- 
ment of  the  Secretary  of  War  that  those  matters  should  be  referred  by  him  to 
his  master — that  is,  to  the  American  members  of  the  International  Waterways 
Commission — and  to  the  Board  of  Engineers  of  the  Army  for  report;  and  we 
have  not  come  here  with  any  idea  of  contesting  that  report  upon  the  main  sub- 
ject. But  we  are  forced  to  take  your  time  for  a  few  minutes  concerning  that 
branch  of  the  question,  because  of  the  voluminous,  and  I  might  say,  in  some 
respects,  venomous,  attacks  that  have  been  made  upon  our  positions. 
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Out  of  the  volumes  of  speech  that  were  uttered  this  morning  one  stood  out 
conspicuous  for  its  knowledge  of  the  facts,  and  I  shall  esteem  it  always  a 
privilege  to  have  heard  Prof.  Clarke  in  his  address.  Such  a  speech  as  that, 
to  whatever  conclusion  It  leads,  Is  a  speech  that  fair-minded  men  should  wel- 
come, and  concerning  which  fair  discussion  can  be  had;  and  with  the  highest 
respect  to  the  emotions  of  some  of  the  other  gentlemen,  I  must  respectfully 
say  that  It  is  the  only  speech  that  I  have  heard  since  I  have  been  here  that 
requires  consideration. 

Last  July  I  took  considerable  time,  as,  before  this  entire  debate  is  closed  I 
shall  ask  to  take  some  time  again,  in  asking  your  honor  to  discriminate  between 
those  who  are  using  Niagara  power.  The  power  that  one  man  takes  from  the 
Niagara  River,  an  amount  of  power  which  is  absolutely  inappreciable  in  'its 
effects  upon  the  river,  does  not  Jiwtly  condemn  that  man  or  his  investment  to 
denunciation  or  destruction  because  of  that  which  may  be  done  by  others  who 
come  after.  I  have  insisted  upon  that  before,  and  I  shall  insist  upon  it  again 
with  all  the  force  that  I  can  command.  I  wish  gratefully  to  acknowledge  the 
contribution  to  that  feature  of  Prof.  Clarke,  whom  I  never  saw  before,  and  of 
whom  I  never  heard  before  except  for  his  high  official  position,  and  whose 
statement  In  that  particular  in  recognition  of  the  Niagara  Falls  Power  Co. 
was  as  entirely  Impartial  as  I  believe  It  was  effective. 

Prof.  Clarke  uttered  his  sentiments  with  reference  to  nature,  with  reference 
to  natural  objects,  with  reference  to  this  particular  natural  object.  In  some 
respects  the  greatest  of  all  natural  objects  In  the  world,  and  certainly  the 
greatest  natural  object  in  northeastern  America,  and  he  expressed  his  Interest 
in  it  and  his  love  for  It.  He  expressed  his  desire  to  perpetuate  and  to  protect 
it,  even.  If  left  to  himself,  to  the  extent  of  going  to  the  very  point  of  prohibit- 
ing the  use  of  any  water  of  the  Niagara  River  for  Industrial  purposes;  and  he 
seemed  to  suggest  what  Gen.  Ernst  Intelligently  and  acutely  observed  In  his 
report  a  year  ago,  that  the  characteristic  quality  of  Niagara  which  Impresses 
the  human  mind  Is  not  In  Its  surrounding  scenery;  not  in  the  general  height 
of  the  Falls,  but  rather  in  Its  volume.  When  Mr.  James  C.  Carter  made  his 
great  address  at  the  time  of  the  opening  of  our  reservation,  for  New  Yorkers 
are  not  all  indifferent  to  the  value  of  the  Falls;  no  other  people  have  submitted 
to  taxation  for  the  preservation  of  that  beauty  as  they  have;  we  have  spent 
millions  in  doing  it — at  the  opening  of  the  park  resulting  from  those  expendi- 
tures, Mr.  Carter  made  the  address  in  which  he  attempted  to  define  what  it 
was  that  gratified  the  human  mind  in  the  contemplation  of  this  sublime 
cataract,  and  finally  he  came  to  the  i)olnt  that  it  Is  '*  the  sense  of  power." 
That  Is  the  quality  of  the  cataract  that  affects  the  human  mind.  It  Is  not 
beauty  alone;  It  Is  not  height  alone;  but  It  is  the  volume  and  velocity  plus 
the  drop.  I' do  not  believe  that  before  these  latter  days  any  man  ever  went 
there,  whether  or  not  he  had  mechanical  Ideas,  without  saying,  "  What  could 
that  do  for  the  use  of  mankind?" 

I  win  go  further.  Prof.  Clarke  justly  professes  his  love  for  Niagara  Fall& 
Mr.  McFarland  has  written  much  on  the  subject,  but  In  what  he  has  written  he 
has  seemed  to  me  to  express  not  sentiment,  but  sentimentality.  I  have  not  dis- 
covered a  thought  underlying  anything  he  has  written  that  stirs  the  heart  with 
the  impulse  of  recognition  of  beauty  or  of  power  as  to  the  words  of  Mr.  Carter, 
or  the  acute  definition  of  Gen.  Ernst. 

I  will  go  further.  These  gentlemen  speak  of  Niagara  and  Its  beauty.  I  defy 
anyone  in  this  room  or  elsewhere  to  compare  with  me  in  my  love  for  the  beauty 
of  Niagara.  I  have  studied  It  for  more  than  20  years  from  every  point.  I  know 
it;  I  love  it.  I  have  listened  to  its  sound.  You  think  you  have.  You  have 
never  heard  it.  Prof.  Lupton,  of  Leeds,  England,  asked  me  one  day,  "  Has 
Niagara  a  soinidV"  I  siiid,  "  Yes,  of  course;  a  mighty  sound."  He  said,  "  When 
I  went  away  and  looked  at  my  notebook  I  could  not  find  that  I  liad  entered  that 
it  had  a  sound."  I  said.  "  I  will  listen  for  It."  I  went  there  again  and  listened, 
and  then  inquired  of  a  musician.  He  answered,  "  Yes,  It  has  a  sound,  so  pro- 
found that  It  has  been  questioned  what  would  be  the  length  of  the  organ  pipe 
to  produce  It." 

It  Is  not  the  thunder  that  you  hear.  It  Is  not  the  thunder  of  the  cat^iract  that 
Mr.  McFarland  has  pointed  out  to  you.  It  Is  a  deep  diapason,  that  goes  down 
away  under  the  bubble  and  rush  of  the  waters,  which  Is  the  profound  note  of 
Niagara.  Such  Is  the  sound  that  will  control  the  disposition  of  the  present  ques- 
tion as  against  the  bubble  and  froth  and  foam,  not  of  those  of  the  great  American 
people  who  understand  the  question,  but  of  those  who  are  engaged  In  the  kind  of 
agitation  that  amounts  to  little  more  than  the  blowing  of  soap  bubbles.    Do  they 
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love  Niagara?  I  love  it  not  less  than  they.  I  have  followed  its  sound,  and  I 
have  followed  its  beauty.  I  have  put  my  life  into  it.  When  Prof.  Clarke  says 
that  he  would  be  glad  to  see  removed  all  buildings  near  the  Falls,  I  appreciate 
hla  sentiment,  and  I  go  even  further  than  he.  I  would  be  willing  to  give  a  tenth 
of  all  I  have  in  the  world,  and  more,  to  restore  all  along  Niagara  River,  from 
Buffalo  to  Lewlston  the  glorious  forests  that  once  stood  there,  as  now  they 
stand,  on  Goat  Island ;  on  either  side  of  the  stream,  to  restore  it  in  very  aspect* 
In  every  surrounding,  in  scenery,  in  all  that  will  constitute  the  elements  that 
gratify  the  lover  of  landscapes  and  the  glory  of  nature — following,  as  many 
time  I  have  followed,  the  course  of  the  river  from  Chippewa  Creek  to  Lewiston, 
the  counterpart  of  Cole's  Voyage  of  Life;  starting  in  the  placid  waters  of  the 
Tipper  Niagara,  with  childhood's  Innocence  of  danger;  rushing  through  the  tur- 
bulent rapids,  and  plunging  over  the  cataract,  of  youth  and  early  manhood; 
coursing  through  the  lower  rapids  in  the  vigor  of  full  maturity;  imd,  at  last, 
coming  out  into  life's  placid  finish  as  the  serene  river  enters  the  fond  and 
shining  embrace  of  I^ke  Ontario. 

I  defy  any  of  these  gerjtlemon  to  love  Niagara  River  more  than  I.  The  love 
of  these  who  have  spoken,  in  the  words  of  the  poet,  as  compared  to  mine,  "  is 
us  moonlight  to  the  sunshine,  and  as  water  is  to  wine";  I  repudiate  and  scorn 
the  idea  that  any  advertising  agency  or  propaganda,  however  powerful,  has  a 
monopoly  of  the  love  or  of  the  proclamation  of  love  of  Niagara  and  Niagara 
Falls. 

I  maintain,  then,  that  I  am  entitled  to  speak  as  one  who  knows  and  loves, 
and  who  would  respect  and  perj^etuate  Niagara  Falls  in  all  Its  glory  and  In  all 
Its  sublimity.  Is  that  a  mere  statement?  Is  that  contested  by  my  acts?  Am 
not  I  one  of  these  people  who  would  turn  that  power  to  commercial  use?  Am 
not  I  one  of  these  people  who  are  resisting  the  efforts  of  these  others  under 
a  perversion  of  the  commerce  clause  of  the  United  States  Constitution  to  tuni 
the  Federal  Government, into  an  agency  to  destroy  commercial  development?* 
Yes;  I  am;  I  am  one  of  those.  I  think  that,  within  reasonable  bounds,  to  this 
extent  that  it  is  better  for  mankind  the  waters  of  Niagara  River  should  be 
usefully  employed,  for  we  can  not  now  restore  the  primeval  conditions,  which  I 
would  prefer.  I  go  beyond  Prof.  Clarke  and  I  say  that  now,  if  it  were  possible 
to  sweep  away  the  villages  on  both  banks,  to  sweep  away  all  structures  from 
Buffalo  to  Lewlston,  and  to  reestablish  the  primeval  forests,  it  would  be  a 
sacrilege  to  permit  mere  Industry  to  enter  such  a  scene  of  beauty  and  sublime 
power.    But  the  era  in  which  that  restoration  is  possible  has  passed  away. 

We  are  dealing  with  the  era  of  1878,  when,  under  the  influence  of  Lord 
Dnfferln,  Governor  General  of  Canada,  and  Lucius  Robinson,  governor  of  the 
State  of  New  York,  an  agreement  was  reached  that  upon  each  side  of  the  river 
there  should  be  a  park  reservation  created  and  maintained  severally  by  the 
two  governments.  That  movement  proceeded  to  fulfilment,  so  that  in  1886, 
through  the  results  of  taxation,  there  had  been  developed  and  established  on  the 
American  side  that  park  which  now  is  a  reservation  maintained,  at  their  own 
expense,  py  the  people  of  tlie  State  of  New  York. 

On  the  other  side  is  a  park  which,  as  I  understand  it,  was  expressly  declared 
should  not  be  made  a  charge  upon  the  people  of  the  Province  of  Ontario.  So 
the  commissioners  of  the  Queen  Victoria  Niagara  Falls  Park,  for  the  creation, 
preservation,  and  maintenance  of  that  park,  have  been  obliged  to  seek  revenues 
from  the  park  itself.  Thus,  as  suggested  by  Mr.  Ely,  on  the  two  sides  of  the 
river  you  are  dealing  with  two  diCfereut  questions.  On  the  Canadian  side  you 
are  dealing  almost  entirely  with  the  Canadian  or  Provincial  Government. 

The  commissions  that  then  eat  on  the  two  sides  of  the  ri.ver  undertook  in  the 
exercise  of  their  discretion  to  determine  how  much  property  it  was  desirable 
should  be  taken  for  the  preservation  of  the  Falls. 

Upon  the  American  side  the  State  of  New  York  had  sold  the  American  Falls 
and  Goat  Island,  under  a  .soldiers'  gi-ant  of  1812,  which  came  into  the  posst^ssion 
of  your  predecessor  in  that  chair.  Gen.  Peter  B.  Porter.  The  American  Falls, 
having  been  sold  to  Gen.  Porter  Indirectly  and  continuing  in  his  family  ever 
since,  had  to  be  bought  back  by  the  State  of  New  York  at  a  price  of  over 
$600,000,  including  Goat  Island.  There  had  been  no  such  alienation  by  the 
Province  of  Ontario,  as  far  as  I  understand,  though  there  is  a  gentleman  here 
who  can  answer  as  to  that  much  better  than  I  can. 

^The  prlDclpal  declared  purpose  of  the  Buzton  bill  Is  to  preserve  navi^tion  in  the 
Niagara  River  where  It  Is  IraposRfble  of  nnvljjatlon.  The  only  basis  In  the  Constitution 
of  Federal  intervention  is  the  commerce  clause.  This  now  is  invoked  to  counteract  what 
to  termed  **  commercialism."     Thus  the  commerce  clause  is  turned  against  itself. 
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At  all  events,  ou  each  side  of  the  river  the  commission  exercised  its  Juris- 
diction and  Judgment  as  to  how  much  of  the  territory  surrounding  Niagara 
Falls  was  necessary  for  the  preservation  of  that  object.  They  made  their  de- 
cision, they  made  purchases,  and  they  established  their  two  reservations. 

The  several  governments  then  passed  acts  permitting  the  establishment  of 
power  companies.  On  the  American  side  the  act  was  drafted  by  my  eloquent 
and  esteemed  friend  Mr.  Ely,  and  therefore  he  and  his  associates,  all  residents 
of  Niagara  Falls  and  largely  riparian  owners,  were  constituted  a  corporation 
at  Niagara,  with  power  to  talse  the  waters  of  Niagara  for  purposes  specified  in 
the  New  York  statute  of  1886.  That  is  the  origin  of  the  Niagara  Falls  Power 
Co..  of  which  I  am  now  speaking,  and  of  which  I  am  a  representative,  and 
which  has  been  known  as  the  pioneer  in  the  electrical  works.  On  that  particu- 
lar point  I  will  presently  have  something  further  to  say. 

Under  those  conditions  that  company  got  no  property  from  the  State  of  New 
Tork.  That  company  or  Its  originators  owned  the  water  front  of  the  Niagara 
Biver  for  2  miles  next  above  the  highest  point  to  which  the  commissioners 
deemed  it  desirable  to  carry  the  reservation  for  the  protection  of  the  F^llSw 
Certainly,  then,  there  was  no  thought  of  encroaching  upon  Niagara.  That  was 
when  the  question  was  fresh.  It  was  the  agreement  of  the  State,  it  was  the 
nnderstandlng  of  the  people,  and  several  times  it  has  since  been  decided  that 
that  right  of  the  riparian  owner  was  such  as  to  entitle  the  corporations  thus 
constituted  to  draw  the  water  for  the  purposes  of  these  manufactures,  not- 
withstanding It  was  a  boundary  stream  and  notwithstanding  it  was  a  navigable 
stream;  and  here  I  may  refer  to  the  decision  of  Judge  Childs  in  the  case  of 
Smith  V.  Hydraulic  Co.  (70  App.  Dlv.,  543),  which  Mr.  Romer  knows  so  well, 
and  which  was  affirmed  by  our  court  of  appeals  (175  N.  Y.,  469). 

That  was  the  position  upon  our  side  of  the  water — a  corporation  formed  by 
these  gentlemen  living  at  Niagara,  In  advance  of  the  cooperation  or  participa- 
tion of  any  of  those  (excepting  Mr.  W.  B.  Rankine)  now  or  for  many  years 
interested  In  the  Niagara  Falls  Power  Co. 

On  the  Canadian  side  of  the  river  a  similar  act  was  passed;  and  Mr.  Wood- 
ruffs statement  this  morning  that  all  these  Canadian  companies  had  been  estab- 
lished because  their  promoters  were  unable  to  obtain  the  power  on  the  side  of 
the  United  States,  was  made  in  violent  error  as  to  the  facts,  certainly  so  far 
as  concerns  the  Canadian  Niagara  Co. 

The  Canadian  concessions  began  as  early  as  the  American;  and  they  began 
for  the  reason  I  have  pointed  out,  that  the  Canadian  commissioners  were  de- 
sirous of  obtaining  from  the  use  of  the  park  Itself,  Queen  Victoria  Niagara 
Falls  Park,  the  means  with  which  to  sustain  the  park.  And  thereupon  a  num- 
ber of  Canadian  gentlemen  and  Englishmen  Joined  under  the  Canadian  act  in 
forming  the  association  which  possessed  the  Canadian  right  in  the  park.  That 
liad  been  done  entirely  anterior  to  the  incursion  of  the  so-called  vandals»  Mr. 
D.  O.  Mills,  Mr.  J.  Pierpont  Morgan,  Mr.  Morris  K.  Jesup,  myself,  and  others, 
who  now  are  supposed  to  be  lacking  in  interest  in  beauty  and  art.  Before  our 
Incursion  all  this  which  I  have  described  had  been  accomplished  by  law,  and 
these  properties  were  on  the  market.  Somebody  was  going  to  develop  them; 
and  in  1887  or  1888  began  the  discussions  which,  in  1890,  resulted  In  the  present 
group  of  capitalists  acquiring  the  Niagara  Falls  flower  Co.  They  never  asked 
anything  of  the  New  York  Park  Commissioners.  They  had  no  occasion  to  ask 
anything  of  them.  They  were  not  dealing  with  any  property  under  control  of 
the  park  commissioners.  They  were  dealing  with  property  entirely  above  and 
outside  the  park. 

This  proceeding  on  the  American  side  ran  on  for  two  years,  when  I  was 
approached  personally  by  Col.  Albert  D.  Shaw,  formerly  a  Member  of  Congress, 
formerly  counsel  at  Manchester,  and  formerly  consul  at  Toronto,  where  he 
became  Interested  In  Canada.  He  said,  "  We  are  going  on  to  build  on  the 
Canadian  side  unless  you  will  buy  our  right."  What  did  we  do?  We  bought 
the  charter  after  it  had  been  offered  to  us.  We  did  not  go  and  seek  it.  Mr. 
Woodruff  is  entirely  mistaken  In  supposing  otherwise.  We  bought  that  charter, 
and  then  what  did  we  do?  We  let  It  lie  dormant  for  nine  years.  If  we  had 
not  thus  purchased,  you  would  have  had  a  Canadian  development  twice  as 
large  years  ago.  That  shows  how  little  eager  or  pressing  we  were  for  the 
purpose  of  interfering  with  the  flow  of  the  Niagara. 

We  come  now  to  the  year  1892.  On  our  side  we  had  sunk  our  shaft  in 
October,  1890.  By  that  date  we  had  made  engagements  involving  millions  of 
money,  when  that  gentleman,  who  has  gone  to  his  rest,  and  for  whom  I  have 
ft  high  respect  for  his  many  services  to  the  public,  and  at  one  time  we  were 
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close  friends,  Mr.  Andrew  H.  Green,  who  was  a  watchdog,  if  tJiere  ever  wag  a 
watchdog,  made  the  seventh  annual  report  for  the  Niagara  Falls  Park  Ck)m- 
mission  in  which  he  made  statements  concerning  our  proposed  work,  which  I 
will  submit  with  my  remarks.^    That  is  the  first  report  that  was  m&de  about 


^From  Seventh  Annual  Report  (pp.  11-12),  Jan.  29,  1891: 

"  The  water  power  of  the  river  Is,  however,  soon  to  be  made  use  of  in  a  highly  re- 
markable  and  original  way,  under  the  direction  of  the  Niagara  Falls  Power  Co.  This 
company  Is  composed  of  prominent  business  men  at  Niagara  Falls,  and  from  the  circular 
which  they  have  recently  issued  the  following  information  is  derived :  , 

**  Beginning  at  the  water  level  below  the  Falls  a  tunnel  is  to  be  constructed  29  feet  in 
height  by  18  feet  in  width.  It  will  extend  through  the  solid  rock  underneath  the 
village  to  the  upper  river  at  a  point  about  1  mile  above  the  Falls.  Ii'rom  this  point  the 
tunnel  la  to  continue  parallel  with  the  shore  of  the  river  li  miles,  at  an  average  depth 
of  IGO  feet  below  ground,  and  about  400  feet  distant  from  the  navigable  waters  of  the 
river,  with  which  ft  is  to  be  connected  by  means  of  surface  conduits  or  canals,  through 
which  the  water  from  the  river  is  to  enter  and  be  drawn  through  the  shafts  and  wheel 
pita  in  to  the  great  tunnel  below.  The  water  will  fall  upon  turbine  wheels  in  the  pita, 
and  the  power  developed  thereby  will  be  brought  to  the  surface  and  delivered  to  mllla  or 
factories,  or  be  transmitted  by  cable,  pneumatic  tube,  or  electricity  to  other  points.  The 
company  has  purchased  about  1,300  acres  of  land  near  the  reservation.  This  land  wUl 
be  used  for  mill  sites  and  dwellings  for  operatives. 

"  By  the  act  of  incorporation  the  power  granted  to  the  company  by  the  State  '  shall  not 
in  any  sense  be  construed  as  permission  to  cross,  intersect,  or  infringe  upon  any  part 
of  the  lands  of  the  State  reservation  at  Niagara.* 

**A  communication  from  the  State  engineer  and  surveyor  concerning  the  effect  upon 
the  American  Fall  of  the  diversion  of  a  large  amount  of  water  of  the  river  into  the 
proposed  tunnel,  is  appended  to  this  report.'* 

Tne  State  engineers  report  was  as  follows : 

[Letter  from  John  Bogart,  State  Engineer  and  Surveyor,  as  to  the  division  of  water 
near  Niagara  Falls.     State  of  New  York.] 

OFncE  OF  THB  Statb  E.voinebb  and  SnavBToa, 

Albany,  N.  Y,,  December  1,  1890. 
Hon.  Andbew  H.  Gbein, 

President  of  the  CommUtioners  of  the  State  Reservation  at  Niagara. 

Dear  Sib  :  In  accordance  with  your  request  I  have  considered  the  question  of  the  effect 
upon  the  American  Falls  of  the  diversion  of  the  water  which  may  be  taken  by  the  tunn^ 
now  being  constructed  at  Niagara.  I  have  visited  the  Falls  and  the  point  where  It  is 
proposed  to  take  the  water  from  the  river  by  a  canal,  this  water  afterwards  passinc 
through  wheel  pits  to  the  tunnel  referred  to.  The  entrance  to  the  river  from  this  canal 
la  in  the  navigable  part  of  the  river  about  1.36  miles  above  the  Falls  and  1  mile  above 
the  head  of  Ooat  Island.  It  is  about  half  a  mile  above  the  entrance  to  the  present  hy- 
draulic canal  and  entirelv  above  the  rapids.  In  my  opinion  the  water  taken  into  a  canal 
at  that  point  will  not  affect  the  American  Falls  specially,  because  the  regular  regimen  of 
the  river  will  become  reestablished  before  reaching  the  head  of  Goat  Island  where  the 
correnta  to  the  American  and  to  the  Horseshoe  Falls  divide.  The  effect  of  the  water 
flowing  into  this  canal  will  therefore  be  distributed  over  the  whole  river,  and  will  not 
at  all  be  confined  to  one  section  of  it. 

What  this  effect  will  be  depends  upon  the  relation  of  the  volume  of  water  taken  into 
this  canal  to  the  volome  of  water  flowing  in  the  river. 

The  amount  of  flow  over  the  falls  has  been  variously  estimated  in  past  years,  but  in 
1808  the  volume  was  measured  by  the  Corps  of  Bnglneers  of  the  United  States  Armv  in 
connection  with  the  survey  of  the  Great  L.akes.  Tne  flow  thus  determined  varies  from 
278,329  cubic  feet  per  second  to  280,767  cubic  feet  per  second.  It  will,  I  think,  be  proper 
to  call  this  276,000  cubic  feet  per  second,  or  16,600,000  cubic  feet  per  minute. 

The  amount  that  can  be  taken  by  the  tunnel  now  under  construction,  if  developed  to 
its  full  capacity,  may  be  10.000  cubic  feet  per  second. 

Thia  is  8.04  per  cent  of  the  whole  flow. 

The  actual  depth  of  the  water  at  the  crest  of  the  Falls  can  now  be  accurately  observed, 
except  near  the  sides  of  the  Falls.  The  depth  varies  conslderablv  at  different  points  on 
the  crest.  A  calculation  based  upon  the  observed  facts  gives  0.22  feet  (or  0  feet  21 
inches)  as  an  approximate  mean  depth  of  water  a  very  short  distance  (less  than  10 
feet)  above  the  edge  or  crest  of  the  Falls  when  the  present  mean  volume  of  water  is  pass- 
ing over;  and  6.07  feet  (or  0  feet  and  four-fifths  of  an  inch)  as  the  depth  at  the  same 
point  when  the  volume  shall  be  reduced  by  the  amount  that  can  be  taken  by  the  tunnel 
referred  to. 

Therefore,  the  depth  of  water  along  the  whole  Falls,  Just  above  the  crest,  may  be  re- 
duced It  Inches  by  the  diversion  of  water  into  the  tunnel. 

From  the  operation  of  a  well-known  hydraulic  law  the  depth  of  water  directly  over  the 
crest  will  be  somewhat  less,  the  velocity  being  greater ;  but  the  decrease  of  depth  at  that 
point,  by  the  diversion  of  the  water,  would  also  be  leas. 

It  might  be  suggested  that,  as  the  proposed  tunnel  may  divert  3.04  pep  cent  of  the 
total  volume  of  water,  the  depth  at  the  Falls  would  be  decreased  by  the  same  percentage ; 
that  Is,  3.04  per  cent  of  0.22  feet,  which  would  give  a  decrease  of  2.7  inches.  But,  in 
fact,  the  decreased  volume  will  give  a  decreased  velocity,  and  therefore  a  greater  rela- 
tive depth  at  the  crest.  I  therefore  think  that  1|  inches  Is  the  probable  amount  of  the 
mean  reduction  in  depth  at  the  Falls  to  be  caused  by  the  tunnel  diversion. 

In  conclasion,  it  is  mv  opinion  that  the  amount  of  water  that  can  be  taken  through 
this  tunnel  will  not  affect  the  depth  of  water  flowing  over  the  Falls  to  an  extent  that  will 
be  visible. 

Very  respectfully,  John  Bogabt, 

Btate  Engineer  and  Surveyor, 
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our  work  and  it  was  published  by  way  not  of  condemnation  but  commendation. 
In  the  report  of  that  commission  for  1890,  submitted  to  the  legislature  January 
29,  1891,  you  will  find  it  stated  thiit  a  highly  reoiarkable  and  original  develop- 
ment of  power  was  about  to  be  made  by  the  prominent  business  men  at  Niagara 
B'alls.  We  understood  that  Mr.  Green  and  his  associates  considered  this  to  b4- 
an  interesting  and  desirable  undertaking.  We  had  no  word  or  suggestion  of 
opposition  from  them  or  from  anyone  else  until  long  after  we  had  committed 
ourselves  publicly  to  our  undertaking,  beginning  work  in  October,  1890. 

The  report  for  1801  called  attention  to  the  diminution  of  the  water  in  the 
Niagara  River.  You  will  find  it  in  the  Eighth  Annual  Report,  1891,  sub* 
mltted  to  the  legislature  January  29,  1892.^  1  shall  submit  it  with  my  argu- 
ment. It  called  attention  to  the  low  water  In  Niagara  River,  and  to  the  incep- 
tion and  progress  of  the  works,  and  it  left  It  to  the  public  to  infer  whether  or 
not  those  works  were  the  cause  of  this  low  water.  That  shows  the  inconse- 
quence of  mere  Impressions.  That  low  water,  that  now  we  hear  so  much  about, 
was  commented  uix)n  in  the  report  for  1891,  which  was  three  years  before  our 
tunnel  was  bored  through.  That  goes  to  show  how  even  most  intimate  and 
forcible  observers  may  be  misled.  The  complaint  of  the  effect  upon  the  Niagara 
River  was  made  three  years  before  our  tunnel  was  bored  through,  and  from 
personal  observation  I  may  say  the  water  then  was  lower  than  It  is  now — and 
for  a  series  of  years  It  had  been  lower. 

Secretary  Taft.  Was  there  not  a  company  before  yours  taking  out  water? 

Mr.  Stetson.  Pardon  me.     I  speak  of  electrical 

Secretary  Taft.  I  understand,  but  with  reference  to  the  withdrawal  of  water, 
I  mean. 

Mr.  Stetsow.  There  was  one  prior  to  ours. 

Secretary  Taft.  When  did  that  come? 

Mr.  Stetson.  That  company  began  to  draw  water,  I  should  say,  about  1857. 
Mr.  Romer  Is  here  and  can  state  the  facts  better  than  I  can.  How  many  horse- 
IK)wer  do  you  think  you  were  developing  when  we  came,  Mr.  Romer? 

Mr.  Romer.  We  began  in  1853,  not  in  1857,  I  think.  At  that  time  there 
was  only  one  flour  mill  that  was  taking  power,  and  that  ground  about  40 
barrels  of  flour 

Mr.  Stetson.  I  mean  when  we  came  in  1889,  how  much  do  you  suppose  you 
were  taking? 

Mr.  Romer.  Possibly  10,000  horsepower. 

Secretary  Taft.  I  did  not  know  but  that  the  report  referred  to  that. 

Mr.  Stetson.  Oh,  no;  that  had  been  going  on  for  years,  that  10,000  horse- 
power. Mr.  McFarland  said  this  morning  that  you  could  not  take  out  the  fifth 
of  a  glass  of  water  without  noticeable  loss.  But  I  think  that  you  could  take 
out  a  fifth  of  a  glass  out  of  the  Atlantic  Ocean  and  not  notice  It  Not  even 
Mr.  McFarland  could  have  discovered  the  loss  of  10,000  horsepower  out  of  the 
Niagara  River.    That  was  not  the  question  at  all. 

Now  I  have  led  up  to  what  was  actually  done  by  those  connected  with  the 
pioneer  electrical  development.  Here  was  no  assault  by  those  gentlemen,  who 
have  been   sarcastically  called   "our  grand  dukes,"   upon  the  rights  of  the 


» From  Eighth  Annual  Report,  Jan.  29.  1892,  p,  89. 

According  to  statements  recently  made,  there  has  been  a  noticeable  sinking  of  the 
water  level  of  l4ike  Erie.  When  this  condition  exists,  the  Niagara  River  necessarily 
becomes  shallower.and  the  volume  of  water  at  the  Falls  diminishes.  To  the  inexperienced 
eye  of  the  tourist  this  fact  may  not  be  perceptible,  but  a  fact  It  nevertheless  seems  to  be. 
The  water  in  the  river  has  during  the  past  year  been  exceptionally  low.  In  the  lower 
river  there  has  been  a  fall  of  several  feet,  so  that  it  has  at  times  been  difficult  for  the 
steamboat  Maid  of  the  Mist  to  effect  a  Inndhi^  at  the  dock  near  the  foot  of  the  Inclhied 
Railway  Building. 

Tlie  Maid  of  the  Mist  Association  has  petitioned  the  commmlssioners  for  permission 
to  extend  Its  dock.  In  ordtT  that  landinj^s  may  be  made  at  any  time.  There  can  be  no 
doubt  that  this  extension  is  necessary  with  the  river  at  its  present  level. 

The  commissioners  are  unable  to  state  with  any  accuracy  the  cause  of  the  low  water. 
But  the  commissioners  deem  It  advisable  to  su^^est  that  the  legislature  scrutinize  with 
great  care  and  even  refuse  to  ennct  all  bills  the  object  of  which  is  the  utilization  of 
the  water  power  of  the  river  above  the  Falls  for  manufacturing  and  other  purposes. 
The  Falls  themselves,  being  within  the  limits  of  the  reservation,  are  no  doubt  secure  from 
successful  attack,  but  hardly  a  session  passes  without  the  introduction  of  one*  or  more 
bills  in  the  interest  of  companies  organized  for  the  purpose  of  utilizing  the  water  power 
of  the  Niagara  River,  with  the  sanction  of  the  legislature. 

The  commissioners  do  not  mean  to  Imply  that  these  undertakings  are  necessarily 
without  merit ;  but,  without  reflection  on  past  action,  it  Is  undeniable  that  If  the  legis- 
lature shall  continue  to  authorize  diversions  of  the  water  of  the  river  the  volume  at 
the  Falls  will  constantly  diminish,  and  the  level  of  the  river,  both  above  and  below  the 
Falls,  necessarily  sink. 
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public  at  Niagara.  On  the  American  side  what  was  done  was  projected  by  citi- 
zens of  Niagara  Falls  who  owned  the  riparian  lands.  On  the  Canadian  side 
the  project  was  authorized  by  the  Government  itself,  in  order  to  create  and 
maintain  the  Canadian  Park.  That  is  the  origin  of  the  two  pioneer  corporations 
for  which  I  speak,  and  which  were  endeavoring  not  to  injure  but  to  serve  the 
public  In  a  new  and  vastly  important  way. 

What  then  did  we  do?  We  made  an  investigation — all  of  us  did — earnestly, 
to  see  whether  there  could  be  a  possible  effect  upon  the  Falls  by  reason  of  our 
taking  up  this  first  object  on  the  American  side,  and  we  reached  the  conclusion 
to  which  I  "will  refer  again  hereafter,  that  there  would  not.  But  we  let  the 
Canadian  side  rest  in  order  to  demonstrate  Just  what  our  American  action 
might  effect,  that  we  might  proceed  with  safety.  We  intended,  then,  and 
always  we  intended,  to  preserve  the  integrity  of  the  Falls  in  all  their  sublimity. 
Well,  the  laws  having  been  passed,  and  we  having  acquired  the  rights  under 
the  laws  which  we  did  not  originate,  we  undertook  to  have  what  was  the 
best  possible  way  of  making  the  development,  which  should  be  consonant 
and  consistent  with  the  splendid  features  of  this  great  natural  object. 

I  will  not  detain  your  honor  at  length  as  to  that,  but  will  state  simply 
that  we  went  abroad :  that  we  offered  prizes  throughout  Europe  amounting  to 
$30,000;  that  personally  I  made  a  trip  over  Europe  to  look  at  all  the  methods 
of  power  development;  that  we  consulted  Lord  Kelvin,  Prof.  William  Caw- 
thome  Unwin,  Col.  Theodore  Turrettini,  and  Prof.  Mascart,  of  Europe,  and 
Dr.  Sellers,  of  this  country,  and  we  adopted  their  recommendations.  When 
Prof.  Clarke  said  this  morning  that  it  was  our  sin  that  we  did  not  use  but 
one-third  of  the  power  we  might  have  from  the  water  taken  by  us,  I  would 
respectfully  reply  that  it  is  not  our  sin.  If  the  loss  be  such,  then  It  Is  our 
terrible  misfortune.  Distinguished  professional  gentlemen  advised  us  what  to 
do,  and  we  knew  of  no  better  or  higher  authority  in  the  world.  We  took  their 
advice  and  followed  it ;  and  if  we  could  get  back  to  that  date  most  gladly  would 
we  give  Prof.  Clarke  $500,000  for  the  formula  that  would  save  that  other  two- 
thirds  that  he  thinks  that  we  are  Joslng.* 

Last  summer,  at  Niagara  Falls,  Mr.  McFarland  made  an  assault  indiscrimi- 
nately, upon  the  looks  of  things,  and  I  asked  him  If  he  would  come  to  our  plant. 
He  went  with  me,  and  as  he  stood  In  our  powerhouse  he  could  not  have  the 
face  to  stand  up  against  that  most  beautiful  Installation  that  had  ever  been 
conceived  and  say  that  It  was  such  as  Justified  his  remarks.  No ;  he  said.  "  You 
know  you  are  a  lawyer,  and  you  know  when  you  are  making  an  argument  you 
can  not  weaken  It  by  distinctions  " — and  so  he  did  not  distinguish  between  us. 
He  Just  said,  Indiscriminately,  that  we  were  all  in  that  condition. 

Now,  we  have  advanced  through  five  years  from  the  beginning.  On  the  Ist 
of  June,  1895.  our  wheels  began  to  turn,  and  they  have  been  turning  continuously 
and  Increasingly  from  that  time  to  this,  until,  as  your  honor  has  observed,  we 
have  brought  out  from  the  Niagara  Falls  Power  Co.*s  electrical  plant  the  out- 
put. In  round  numbers,  of  85,0CK)  horsepower;  and  in  the  hydraulic  plant,  con- 
verted Into  horsepower,  we  have  substantially,  in  round  numbers,  8,000  more, 
making  91,000  horsepower;  and  I  believe,  though  I  am  subject  to  correction, 
that  Mr.  Romer's  company  is  producing  thirty  or  forty  thousand. 
Mr.  RoMEB.  Forty  thousand  horsepower. 

Mr.  Stetson.  There  you  have  the  result,  131,000  horsepower  on  the  American 
side,  which,  as  you  found  this  morning,  is  from  an  eighth  to  a  ninth  of  the 
Canadian  side  in  volume. 

That  is  what  is  in  operation  now.  It  is  not  a  question  of  what  is  going  to  be. 
It  Is  not  a  question  of  whether,  when  you  look  in  the  glass  to-day  you  see  you 
are  a  day  younger  and  more  beautiful  than  you  were  yesterday.  It  is  a  ques- 
tion of  what  has  been  the  effect  of  turmoil  and  tedium  and  resistance  to 
assaults  for  about  16  years.  That  Is  the  phase  that  to-day  is  exhibited  and 
Illustrated  when  you  look  at  what  now  is  the  effect  of  the  withdrawal  of 
131,000  horsepower  from  the  American  side,  which  is  one-sixth  or  one-ninth 
of  the  Canadian  side. 

Now,  Mr.  Secretary,  it  has  been  my  great  privilege  and  pleasure  to  listen 
to  your  decisions  for  many  years,  and  sometimes  to  hope  to  Influence  them. 
Here  Is  a  case  in  which  I  can  not  hope  to  influence  your  decision,  but  there 

*  In  1890  no  Amcrlcnn  mnniifnctnrcr  wnM  wllUnp  to  tender  either  n  turbine  or  n 
dynamo  of  more  than  500  horsepower  cipncity.  We  led  the  way  first  to  6,000  horse- 
power, and  now  to  40.000  horM»power  turhlnoM  and  dynamo.s.  This  was  an  experiment 
Involving  coveraKe  and  resulting  in  great  benefit  to  mankind. 

The  story  was  told  fully  In  Cnssier's  Magazine,  *•  Niagara  Power  Number,"  July,  1896. 
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has  been  a  mightier  advocate  than  I.  That  river  which,  unlike  the  Niagara 
flood  admitted  by  Mr.  McFarland  into  some  one  of  these  rooms,  thunders  its 
cataract  over  the  Falls,  spoke  to  you  on  the  12th  day  of  July  last.  You  stood 
In  front  of  it  and  you  looked  at  it,  and  if  you  had  ever  seen  it  before  I  would 
defy  even  your  acumen  to  detect  a  dilference  in  its  flow  from  the  time  when  yon 
flrst  saw  it,  before  there  were  any  mills  there  at  all.  I  have  watched  it  for 
20  years.  Our  Judgment  may  be  biased.  That  is  all  right  Charge  us  with 
bias;  we  may  be  wrong  about  that.  But  we  insist  that  our  Judgment  is  as 
good  as  that  of  the  gentlemen  to  whom  Mr.  McFarland  has  referred  when  he 
says  "  Recent  visitors  at  Niagara  Falls  report  that."  Well,  we  are  not  "  receit 
visitors  at  Niagara  Falls  who  report  that."  We  are  people  who  have  lived  at 
Niagara  Falls.  We  are  the  people  who  have  done  more  in  a  day  to  attract 
attention  to  Niagara  Falls  than  even  the  output  from  Harrisburg.  The  world 
has  been  interested  in  Niagara  Falls  as  it  never  was  before.  The  Falls,  as  Gen. 
Ernst  says,  are  not  conspicuous  for  their  height.  The  falls  in  Labrador  are 
higher ;  the  Zambesi  Falls  in  South  Africa,  and  the  falls  in  Norway  are  higher. 
Why  is  it  that  the  people  are  interested  in  Niagara  Falls?  It  is  because,  to  use 
a  classic  expression,  they  are  **  In  our  midst " ;  it  is  because  we  have  invested, 
and  for  those  who  are  to  come  after  us  we  have  invested  them  with  human 
interest,  and  that  I  say,  with  great  respect,  is  quite  equal  to  beauty  and  to 
scenic  interest.  When  you  have  got  away  from  the  contrary  delusion  you 
realize  that  what  we  and  others  have  done  has  been  an  addition,  a  vast  addi- 
tion, to  human  interest,  and  I  defy  you  or  any  man  who  can  speak  the  language 
of  truth,  and  keep  within  the  bounds  of  truth,  to  say  he  can  detect  a  difference, 
visually. 

I  do  not  quite  underptand  the  report  of  Gen.  Erhst  when  he  says  "  appreciably 
affect  the  Falls."  Neither  last  summer,  now,  or  at  any  time  could  I  willingly 
be  drawn  into  any  statement  which  seemed  to  conflict  with  Gen.  Ernst ;  but  I 
can  not  l)elieve  that  when  he  says  "  appreciable  "  he  means  appreciated  by  the 
eye.  When  we  are  talking  about  scenic  grandeur  and  beauty  we  refer  to  the 
eye  only,  and  referring  to  that  organ,  I  defy  anyone  truthfully  to  say  that  he 
can  detect  the  difference  between  the  American  Falls  as  they  are  to-day,  with 
131,000  horsepower  subtracted,  and  what  they  were  30  years  ago,  when  less 
than  10,000  horsepower  was  being  subtracted.* 

That,  then,  lejidH  me  to  the  conclusion — and  I  hope  you  may  be  led  to  the 
conclusion  from  an  observation  of  the  conditions — that  it  Is  practically  demon- 
strated that  the  development  of  131,000  horsepower  provinces  no  appreciable 
diminution  of  the  American  Falls,  and,  Inferentlally,  that  350,000  horsepower 
taken  from  the  Canadian  side,  which  is  from  6  to  10  times  the  capacity  of  the 
American  side  and  which,  as  stated  by  Prof.  Clarke  this  morning,  would  not 
affect  the  American  side — I  say  the  inference  which  you  are  permitted  to  draw, 
and  which  I  believe  you  will  draw,  is  that  the  withdrawal  of  350,000  hoiiie- 
power  would  not  affect  the  Canadian  Falls  more  than  the  131,000  horsepowex 
has  affected  the  American  F^Us. 

PBIOB  AND  FBEFEBEHl'IAL  BIG^T  OF  CANADIAN  NIAGARA  00. 

In  their  report  the  American  commissioners  suy  that  Cape  Kutz  conclndes 
''that  there  Is  no  sufficient  reason  for  discrimination  ?>etween  the  Canadian 
companies  except  their  relative  ability  to  command  the  Canadian  market." 

In  reaching  this  conclusion  Capt.  Kutz,  as  a  layman,  naturally  Plough  has 
failed  to  take  into  account  the  consideration  to  which  in  equity  our  Canadian 
company  is  entitled  as  the  prior  appropriator  and  licensee  of  the  water.  We 
annex  an  Appendix.  A,  showing  that  at  all  times  our  prior  and  superior  rights 
have  been  recognized  by  the  Queen  Victoria  Niagara  Falls  Park  Commission, 
and  perforce  by  each  of  the  other  companies  now  claiming  their  subordinate 

rights. 

Under  the  established  rules  conconiing  water  courses  and  riparian  rights.  If 
by  a  phyplcal  convulsion  the  waters  of  the  upper  Niagara  River  were  to  be 
canied  Into  the  American  channel  so  as  to  leave  available  for  use  on  the 
Canadian  side  only  100,000  horsepower,  our  company  in  equity  would  {>e  en- 
titled to  the  whole  of  that  power  though  the  two  junior  lessees  were  to  go  dry. 
Correspondingly,  if  by  the  act  of  law  flow  of  the  river  available  for  power 
transmission  to  the  United  States  is  to  be  reduced  to  160.000  horsepower,  then 
our  Jimiors  should  flrst  suffer  reduction  for  this  purpose  to  39,000  horsepower, 

>  Tbia  fllHo  18  the  view  of  Cbairman  Dow  and  of  Dr.  Hallock,  quoted  at  length  above. 
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for  they  are  not  entitled  to  consideration  to  the  detriment  of  our  prior  right  to 
121,000  horsepower  for  any  and  all  purposes.  The  three  successive  rights  of 
the  three  principal  lessees  must  in  equity  he  reduced,  if  at  all,  in  the  inverse 
order  of  alieaation  by  the  Canadian  authorities.  I  make  no  reference  to  the 
International  Railway  Co.,  whose  rights  we  do  not  discuss. 

Another  ground  upon  which  wc  base  our  claim  to  preferential  consideration 
is  the  comprehensive  purpose  of  the  act  of  Congress  of  June  2i),  1900.  The 
object  of  this  act  is  to  preeorve  Xinprara  Falls  in  tlitir  entirety,  not  the  Canadian 
Falls  alone,  nor  the  American  Falls  alone,  but  the  entire  natural  wondor  for- 
the  gratification  not  of  Canada  alone  or  of  America  alone,  but  for  all  mankind. 
With  this  generous  purpose  I  heartily  sympathize,  provided  that  it  shall  be 
accomplished  as  it  can  be  accomplished  with  Just  regard  to  honest  rights  in 
the  order  of  their  priorities.  In  this  comprehensive  view  of  the  subject  it  is 
to  be  considered  that  the  two  companies  now  represented  by  me  are  substan- 
tially one  and  that  their  developments  have  been  and  are  mutually  interde- 
pendent. For  this  reason  we  have  not  resorted  to  the  semblance  of  a  contract 
between  them.  Thus  considered,  it  will  become  evident  that  the  Niagara  Falls 
Power  Co.  is  suffering  more  than  any  other  company,  for  it  has  been  forbidden 
to  proceed  under  its  charter  right  to  construct  in  New  York  a  second  tunnel 
for  100,000  horsepower,  for  which  it  has  acquired  its  right  of  way  and  has 
made  large  expenditures.  It  is  also  hindered  from  proceeding  under  the  charter 
right  of  the  Canadian  Niagara  Co.  to  complete  the  second  half  of  its  wheel  pit, 
already  excavated,  for  the  erection  of  six  11,000  electric  horsepower  turbines 
and  dynamos.  As  the  greatest  sufferers,  we  submit  that  nothing  should  be 
conceded  to  our  juniors  because  of  their  lesser  and  inferior  deprivations. 

I  THE  ONTARIO  CO.'S  POSITION. 

The  Ontario  Power  Co.,  In  its  printed  memorandum,  has  submitted  certain 
claims  for  special  consideration,  to  which,  in  our  view,  it  is  not  entitleid. 

(a)  The  claim  of  the  Ontario  Co.  to  special  consideration  on  the  ground 
that  it  uses  the  water  more  economically  than  any  other  company  is  not  ac- 
cepted by  Capt  Kutz  (p.  13,  clause  27).  It  may  not  be  irrelevant  also  to 
suggest  that  as  this  economy  is  due  to  the  construction  of  a  power  house 
directly  and  conspicuously  in  front  of  the  Falls,  it  is  unlikely  to  be  regarded 
as  a  merit  by  those  who  are  seeking  to  protect  and  preserve  the  scenic  grandeur 
of  Niagara.  The  construction  of  this  power  house  directly  in  Niagara  €U>rge 
was  the  subject  of  timely  and  vigorous  protest  by  Mr.  Andrew  H.  Green  and 
his  associate  commissioners  to  the  Canadian  commissioners,  as  fully  considered 
in  their  seventeenth  report  at  page  9. 

(&)  The  suggestion  that  the  Ontario  Co.  is  entitled  to  special  consideration 
because  it  is  paying  twice  as  much  rent  as  any  other  company  is  incomplete. 
It  should  have  been  added  that  for  each  of  its  grants  each  of  the  three  Can- 
adian companies  pays  the  same  initial  rent  of  $15,000.  The  Ontario  Co.  has  two 
grants,  of  which  one  is  upon  the  Welland  River,  which  it  does  not  now  choose 
to  use,  but  which  it  is  at  liberty  to  use.  After  the  rents,  covering  40,000  electric 
horsepower,  each  of  the  three  companies  is  to  pay  exactly  the  same  rent  for 
all  of  its  power.  Upon  the  sale  of  40,000  electric  horsepower  two  of  the  com- 
panies will  pay  $37,500  and  tlic  Ontario  Co.  will  pay  $47,500.  As  the  Ontario 
Co.  asserts  that  it  has  contracted  to  sell  more  than  40,000  horsepower  it  would 
seem  as  though  now  its  rental  will  be  not  materially  more  than  that  of  the  other 
two  companies. 

If  the  amount  of  rental  is  of  consequence,  the  Canadian  Niagara  Co.,  which 
has  been  paying  rent  since  1892 — eight  years  longer  than  any  other  company — 
clearly  is  specially  entitled  to  consideration.  These  payments  up  to  1906  are 
shown  as  follows  by  the  commissioners'  reports  (19th,  p.  11;  20th,  p.  16) : 

Canadian  Niagara  Co $239, 577. 73 

Ontario  Power  Co 140, 000. 00 

Electrical  Development  Co 37, 500. 00 

(d)  The  plant  investment  In  August,  1906,  of  the  Ontario  Co.  proper 
($5,542,000)  is  not  greater,  but  is  less  than  that  of  the  Canadian  Niagara  Co. 
($6  250,000).     (See  Capt.  Kutz's  report,  p.  7,  clause  7;  p.  10,  clause  16.) 

The  additional  expenditures  by  the  Ontario  Co.'s  customer — the  Niagara, 
Lockport  &  Ontario  Co. — are  insignificant  compared  with  those  of  the  Onadian 
Niagara  Co.'s  principal — the  Niagara  Falls  Power  Co. — and  its  subsidiary 
companies  in  Niagara,  Tonawanda,  and  Buffalo,  with  their  four  transmission 
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Vtam,  and  tlie  many  castomers  all  exhibited  to  Oapt  Kutz.  The  actual  inyest- 
ment  on  tiie  faith  of  this  de^relopment  of  the  Canadian  Niagara  Go.  has  been 
and  is  more  than  that  of  all  the  other  Canadian  companies  and  their  subsidiary 
companies  combined. 

{€)  The  prospect  of  service  rendered  or  to  be  rendered  by  the  Ontario  trans- 
mission line  is  highly  colored  by  hope,  as  shown  by  the  cold  facts  arrayed  by 
Capt.  Kntz  In  section  10  of  his  report. 

Proceeding  from  a  present  actual  delivery  of  700  horsepower  and  a  present 
flrm  contract  for  only  14,240  horsepower,  the  Ontario  Co.  deludes  itself  into 
the  plea  that  It  is  to  be  considered  on  the  basis  of  an  actual  contract  for  90,000 
horsepower  if  not  for  180,000  horsepower. 

It  Is  notorious  that  power  Is  used  not  in  sparsely  settled  country  districts 
ftut  in  centers  of  population.  The  Ontario  transmission  line  runs  through  150 
miles  of  rural  territory  to  reach  Syracuse,  a  city  with  less  than  one-third  of 
the  population  and  with  only  ^  of  the  manufactured  products  of  Buffalo. 
to  «iii^»  with  its  contiguous  outlying  districts,  the  Niagara  ITalls  Power  Co. 
now  is  actually  supplying  40,000  horsepower  with  a  demand  for  5,000  more.^ 
We  reepectfnlly  invite  the  Ontario  Co.  to  show  exactly  how  much  power  It  is 
actually  supplying  in  Syracuse  or  elsewhere,  and  also  how  much  power  it  Is 
bound  to  supply  there  or  elsewhere  to  any  customer  other  than  its  subsidiary 
tranmission  company,  i.  e..  Itself. 

POWER  DELIVESIES   BT  OUB   TWO   COMPaNIKS. 

Upon  this  point  of  actual  delivery  of  power,  it  may  be  well  now  to  exhibit 
aomewhat  more  clearly  than  heretofore  Uie  necessities  of  our  two  combined 
companies,  the  Niagara  Falls  Power  Co.  and  the  Canadian  Niagara  Co. 

To  the  amount  of  85,000  horsepower,  stated  on  pages  8  and  14  of  the  brief 
of  the  Niagara,  Loclcport  &  Ontario  Co..  and  on  page  2  of  the  brief  of  the 
Ontario  Co.,  and  stated  also  on  page  11,  paragraph  20,  in  Capt.  Kutz's  report, 
as  the  electrical  load  of  the  "combined  companies"  (The  N.  F.  P.  Co.  and 
O.  N.  P.  Co.)  must  be  added,  approximately  8,500  horsepower,  the  amount  of 
the  Niagara  Falls  Power  Co.'s  hydraulic  load  delivered  to  the  International 
Paper  Co.,  and  not  converted  into  the  form  of  electricity 

As  a  matter  of  fact,  Capt.  Kutz  somewhat  underestimated  the  maximum 
electrical  load  of  the  combined  companies.  During  the  winter  of  1905-6,  it  was 
substantially  90,000  electric  horsepower.  Adding  8,500  horsepower  hydraulic,  we 
hare*  at  that  time,  a  combined  load  cloeely  approximating  100,000  horsepower. 
(See  Appendix  C.) 

With  the  adequate  provisions  for  reserve  and  for  necessary  repairs,  in  prac- 
tice and  under  present  conditions,  the  American  electrical  plant  working  to  its 
capacity  can  not  be  relied  upon  for  85,000  horsepower. 

The  printed  statement  made  by  the  Niagara  Falls  Power  Co.,  and  submitted 
to  Oapt.  Kutz,  under  date  of  July  27,  1906,  gives  the  power  contracts  of  that 
c<xnpany  in  detail,  and  shows  an  aggregate  of  167,740  horsepower  subject  to 
call  thereunder  on  the  American  side.  The  originals  of  these  contracts  also 
were  all  submitted  to  Capt.  Kutz,  and  those  for  larger  amounts  of  power  were 
gone  over  in  detail  by  him  and  by  his  associate,  Mr.  F^ust,  of  the  Department 
of  Justice.  The  printed  statement  of  the  same  (Niagara  Falls  Power)  com- 
pany to  the  Secretary  of  War,  dated  July  3,  1906,  gives  the  amount  called  or 
in  use  under  each  of  these  contracts.  This  amount  then  aggi*egated  102,550 
electric  horsepower.  Since  that  time  several  power  consumers  have  increased 
or  called  for  additional  power  in  a  considerable  amount — notably  the  Niagara 
Electro-Chemical  Co.  which  is  now  installing  additional  electrical  apparatus 
to  use  up  to  a  maximum  of  4.500  electric  horsepower;  The  Pittsburgh  Reduc- 

>A8  may  be  seen  by  reference  to  Census  Bulletin  67  already  quoted,  the  value  of  manu- 
lactnred  products  in  lOOS  was  as  follows : 

Buffalo $172, 115. 100 

Hiagmra 16, 915. 786 

$189, 030,  886 

R«efae8fcr 82,  747,  370 

SyracuHe 34,  823,  751 

Loekport , 6,  807. 908 

1 28,  378,  959 

812.  409.  845 

Th6  lighting  and  transportation  requirements  keep  pace  with  the  mtnufacturlag 
fvndltions. 
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tion  Co.  to  use  up  to  a  maximum  of  approximately  10,000  horsepower,  and  the 
Union  Carbide  Co.  up  to  25,000  horsepower.  The  Cataract  Power  &  Conduit 
€a,  the  Buffalo  distributing  agent  of  the  combined  companies,  already  during 
the  present  month  has  called  upon  our  combined  companies  to  provide  at  their 
power  houses,  u  maximum  which  with  the  Tonawanda  denmud  will  call  for 
40,000  electric  horsepower,  and  during  the  month  of  December  will  require  pro- 
vision, at  the  power  plants,  of  not  less  than  5,000  electric  hor8eix)wer  in  addi- 
tion to  the  amount  last  mentioned. 

The  amount  of  25,000  electric  horsepower  which  the  Canadian  Niagara  Co. 
is  transmitting  under  the  provisions  of  its  temiK>rary  permit  has  been  barely 
sufficient  to  supply  the  pressing  demands  of  the  present  use  of  our  combined 
companies.  Except  for  the  fact  that  on  account  of  unexpected  difficulties  in 
construction  and  in  crossing  certain  properties  with  its  cables,  the  Canadian 
company  was  delayed,  the  entire  amount  of  the  present  temporary  permit 
already  would  have  been  used  in  Buffalo  alone,  in  which  case  the  American 
company  wouM  not  have  been  able  to  supply  the  present  enlarged  demand  on 
Its  own  lands  in  the  city  of  Niagara  Falls,  N.  Y. 

It  is  true,  as  stated  in  the  memorandum  of  the  Niagara,  Ijockport  A  Ontario 
Co.,  that  our  original  application  for  121,500  horsepower  is  for  an  amount 
which,  in  the  opinion  of  Capt.  Kutz,  exceeds  by  500  horsepower  the  present 
capacity  of  the  plant,  which  he  states  "were  designed  for  the  production  of 
121,000  horsepower";  that  is,  11  units  each  of  a  capacity  of  11.000  horfie- 
power.  His  deduction  of  one  of  the  units  as  a  spare,  so  as  to  put  the  company 
on  the  same  basis  with  the  other  two  Canadian  companies,  disregards  the  fact 
that  in  the  case  of  our  company  reserve  will  be  provided  by  the  Niagara  Falls 
P(»wer  Co.  on  the  American  side;  and  therefore  our  original  application  should 
have  been  not  for  121,500  horsepower,  but  for  121,000  horsepower,  which,  as 
stated  in  Capt.  Kutz*s  report,  is  the  ultimate  full  capacity  of  our  Canadian 
plant. 

When  the  installation  of  the  electrical  machinery  above  referred  to  is  com- 
pleted, the  combined  companies,  at  times  of  maximum  load,  will  require  the 
entire  available  output  of  both  the  American  and  Canadian  plants  in  order  to 
fluiiply  the  power  demands  now  under  contract. 

TKE  CLAIMS  OF  THE  TWO  TRANSMISSION  COMPANIES. 

To  the  separate  claims  of  the  two  transmission  companies,  the  Niagara, 
Lockport  &  Ontario  Co.  and  the  Niagara  Falls  Electrical  Transmission  Co.,  wo 
consider  It  unnecessary  to  make  separate  reply,  for  their  claims  are  merely  in 
support  of  their  several  principal  companies  in  Canada. 

With  reference  to  the  Niagara  Falls  Electrical  Transmission  Co.,  it  does  not 
appear  that  it  is  legally  authorized  "both  for  diversion  and  transmission'* 
so  as  to  come  within  the  scoi)e  of  the  second  section  of  the  act. 

THE  CLAIM  OF  THE  ELECTRICAL  DEVELOPMENT  CO. 

The  claim  of  the  Electrical  De\-elopment  Co.  for  equality  of  treatment  does 
not  seem  to  us  unreasonable  if  disposed  upon  the  basis  of  priority  of  the  three 
conitmnies  in  the  order  of  their  establishment. 

In  other  words,  we  would  not  deny  that  in  fairness  each  of  the  three  com- 
panies should  be  permitted  to  transmit  to  the  extent  of  Its  cai>ac1ty  as  de- 
veloped or  really  in  course  of  bona  fide  development  prior  to  congressional 
action.  But  If  it  shall  become  necessary  to  limit  the  exercise  of  these  rights, 
then,  equitably,  the  discrimination  should  be  inversely  in  the  order  of  priority. 

CONCERNING  INTERNATIONAL  TREATY. 

Mr.  McFarland  rests  his  two  "emergency"  calls  particularly  upon  the 
propositions,  first,  that  congressional  legislation  will  prove  ineffectual  unless 
supplemented  by  an  international  treaty;  and,  secondly,  that  "confidential 
advices  from  the  State  Department  at  Washington  indicate  the  Improbability 
of  success  in  negotiations  with  Canada  for  the  treaty  unless  the  United  States 
shows  a  real  desire  to  preserve  the  Falls." 
Thereupon  Mr.  McFarland  proceeds  to  make  the  following  statements: 
(a)  "The  United  States  is  now  in  a  position  to  either  save  or  ruin  Niagara 
Falls.  If  we  freely  admit  all  the  electricity  the  Canadian  companies  want  to 
send  in,  we  divert  the  water  from  the  Falls  as  directly  as  If  we  had  control  of 
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the  Canadian  frontier.    If  the  United  States  denies  admission  to  this  power 
It  will  not  be  produced,  and  the  glory  of  Niagara  will  continue." 

(6)  "  Insist  respectfully  that  he  (Secretary  Taft)  refuse  to  admit  any  power 
from  Canada  not  now  being  admitted,  because  In  so  refusing  he  will  be  pre- 
venting the  depletion  of  Niagara." 

It  Is  hardly  conceivable  that  the  author  of  these  tw*o  sentences  above  quoted 
could  have  seriously  considered  their  el3fect  upon  an  elTort  to  promote  an  inter- 
national treaty,-  which  must  be  written,  If  at  all,  with  the  free  will  of  Canada. 
How  could  he,  or  those  who  think  with  him,  possibly  expect  that  the  friends  of 
Canada  would  concede  a  treaty  to  those  who  by  indirection  and  through  Ameri- 
can authorities  are  virtually  proposing  in  this  particular  to  accomplish  the 
"control  of  the  Canadian  frontier"? 

The  fair  disposition  of  the  Canadian  authorities  is  plainly  shown  in  the 
unanimous  conclusion  of  the  members  of  the  International  Waterways  Commis- 
sion, both  of  the  United  States  and  of  Canada,  as  embodied  in  the  report  of 
May  3,  1906,  transmitted  to  Congress  by  President  Roosevelt  under  the  date  of 
May  7,  1906.  (See  pamphlet  entitled  "Preservation  of  Niagara  Falls,  H.  B. 
18024,"  p.  283.) 

In  this  report  the  commission  stated  that  while  it  was  not  fully  agreed  ns  to 
the  effect  of  the  diversion  from  Niagara  Falls,  all  were  of  opinion  that  more 
than  36,0(X)  cubic  feet  per  second  on  the  Canadian  side  of  the  Niagara  River  or 
in  the  Niagara  peninsula,  and  18,500  cubic  feet  per  second  on  the  American 
side  of  the  river,  could  not  be  developed  without  injury  to  Niagara  Falls  as  a 
whole.  Accordingly  the  International  Commib'slon  confined  its  recommendation 
to  these  figures,  conceding  twice  as  much  draft  upon  the  Canadian  side  as  on 
the  American  side,  probably  because  cff  the  greater  depth  of  water  at  the 
Horseshoe  Falls.  But  It  was  stated  expressly  by  the  Canadian  members  tliat 
their  assent  to  these  conclusions  was  given  only  upon  the  understanding  that 
any  treaty  or  arrangement  for  the  preservation  of  Niagara  Falls  should  be 
limited  to  the  term  of  25  years,  and  should  also  establish  certain  principles, 
including  the  right  of  each  country  to  an  equal  share  of  the  diversion  of  inter- 
national waters  whether  navigable  or  nonnavlgable. 

In  the  face  of  this  reasonable  declaration,  how  could  anyone  imagine  that  an 
international  treaty  would  be  facilitated  by  the  suggestion  that  by  discriminat- 
ing against  Canadian  diversion  and  importation  the  United  States  in  this  par- 
ticular may  virtually  control  the  Canadian  frontier? 

We  should  all  concur  In  the  unanimous  conclusion  of  every  member  of  the 
waterways  commission,  Canadian  as  well  as  American,  that  "  It  would  be  a 
sacrilege  to  destroy  the  scenic  effect  of  Niagara  Falls  " ;  but  we  must  recognize 
also  that  while  Niagara  Falls  is  a  wonder,  "fair  play  Is  a  Jewel."  Such  an 
indirect  attempt  to  control  the  Canadian  output  certainly  would  not  lead  to  the 
Canadian  belief  that  we  were  disposed  to  play  fair. 

To  a  considerable  extent  the  Canadian  Niagara  Co.  represents  CJanadlan  capi- 
tal, but  to  a  still  larger  extent,  American  capital.  Nevertheless,  it  is  a  Canadian 
company,  entitled  to  the  protection  of  Its  Canadian  contract,  and  cheerfully 
recognizing  and  prepared  to  fulfill  Its  Canadian  obligations  under  that  con- 
tract. As  stated  by  me  at  the  July  hearing,  it  desires  the  opportunity  to  use 
in  the  United  States  all  of  Its  ix)wer  not  required  to  meet  the  Canadian  de- 
mands under  that  contract,  to  which  demands,  when  received,  it  will  make 
prompt  and  cheerful  response.  The  counsel  of  the  Electrical  Development  Co. 
of  Ontario  have  misapprehended  my  statement,  when  they  say  that  our  "com- 
pany is  not  desirous  of  entering  Into  any  contracts  with  the  Province  of 
Ontario."  Of  course  the  Canadian  Niagara  Co.  Is  desirous  of  remunerative 
business  in  Ontario  as  well  as  elsewhere,  and  has  submitted  a  most  reasonable 
bid  to  the  Ontario  Government.  Here  and  now  the  Canadian  Niagara  Co.  rests 
Its  case  upon  a  consideration  of  its  rights  as  a  Canadian  corporation,  and 
not  upon  any  pretense  that,  representing  American  capital,  it  has  therefore  «ny 
particular  right  of  hearing  which  Is  not  oi)en  equally  to  the  Electrical  Develop- 
ment Co.  of  Ontario,  representing  especially  (Canadian  and  English  capital. 

The  three  applications  of  the  three  Onadian  companies  for  the  right  of 
transmission  can  not  be.  and  will  not  be,  decided  by  you  upon  a  consideration  of 
the  nationality  of  the  holders  of  the  corporate  securities. 

How  essential  is  the  right  of  transmission,  even  in  the  view  of  the  Electrical 
Development  Co.  of  Ontario,  is  stated  In  the  brief  of  that  comi>any  at  page  3, 
where  it  points  out  that  if  the  amount  of  power  which  can  be  sold  by  interested 
parties  in  Canada  Is  to  become  a  basis  of  division  of  power  to  be  Imported  into 
the  United  States,  "  each  of  the  companies  would  doubtless  willingly  abandon 


PRKSERVATION   OF   NIAGARA  FALLS.  367 

«J1  sales  in  Canada,  so  as  to  be  permitted  a  larger  entry  Into  the  richer  markets 
of  the  United  States." 

This  frank  declaration  of  the  Electrical  Development  Co. — Canadian  both  in 
lncoriK)ration  and  in  membership — serves  to  indicate  not  only  Its  own  slight 
appreciation  of  its  home  market,  but  also  the  sense  of  injustice  that  would  be 
induced  generally  in  Canada  by  unjust  discrimination  against  the  right  of  im- 
portation of  Canadian  power. 

Since  writing  the  foregoing  we  have  received  Mr.  McFarland's  third  emer- 
gency call,  dated  November  19-,  in  which  again  he  complicates  the  possibility  of 
international  arrangement  by  the  following  extraordinary  plea : 

"  Now  there  is  another  opportunity.  Because  Canada,  while  planning  to  pro- 
-^nce  415,000  horsepower  in  destroying  Niagara,  can  herself  use  less  than  50.000 
horsepower,  her  power  companies  propose  to  sell  it  in  the  United  States.  Here 
is  our  opportunity.  The  Secretary  of  War  controls  absolutely  the  admission  of 
this  power.  If  he  shuts  it  out,  the  water  which  would  otherwise  be  harnessed 
for  the  power  companies  will  thunder  its  way  unfettered  over  the  great  cataract. 

"  Inclosed  are  some  Niagara  preservation  post  cards.  Get  each  one  quickly 
into  the  hands  of  a  man  or  woman  who  cares  a  single  cent  for  Niagara,  and  let 
Secretary  Taft  thus  see  what  the  county  thinks  of  the  claims  of  the  power  com- 
panies.   Ask  him  to  admit  no  Niagara  electrical  power  from  Canada." 

If  this  plea  for  the  total  exclusion  of  Canadian  power  were  to  prevail,  th6 
following  results  would  happen : 

The  companies  which  have  invested  large  sums  of  money  in  the  establishment 
of  their  works  would  find  their  investments  unprofitable,  except  to  the  extent 
that  they  could  find  consumers  of  power  in  Canada.  Can  anyone  be  fatuous 
enough  to  suppose  that  thereupon  the  companies  would  not  seek  to  protect  their 
Canadian  investments  by  Canadian  development,  welcomed  and  assisted  by  the 
Canadian  authorities?  Such  establishment  and  development  in  Canada,  of 
<rourse,  would  involve  such  concessions  in  the  cost  of  Canadian  power  as  would 
afford  sufficient  inducement  to  Canadian  users.  But  with  sufficient  concessions, 
the  cost  of  Canadian  power  could  be  brought  so  low  that  no  railroad  in  the 
Province  of  Ontario  could  afford  to  forego  the  use  of  electricity  from  Niagara. 
Such  operation  would  supply  a  market  for  Canadian  power  vastly  in  excess  of 
any  figures  yet  suggested.  The  Canadian  Niagara  Co.  already  has  its  line  to 
Fort  Erie,  opposite  Buffalo,  and  already  contemplates  considerable  development 
in  that  vicinity  and  elsewhere,  which  ultimately  may  make  it  indifferent  whether 
or  not  Canadian  power  shall  then  be  transmissible  into  the  United  States. 

Thus,  in  the  end,  the  volume  of  water  taken  from  the  Niagara  River  would 
be  not  less  than  the  amount  which  would  have  been  taken  had  the  Canadian 
power  been  admitted  into  the  United  States ;  while  the  United  States  and  in 
particular  the  State  of  New  York  would  lose,  through  the  establishment  in 
Canada  of  industries  which  otherwise  would  have  been  established  in  the 
United  States. 

Speaking  for  myself  alone,  and  not  for  anyone  else,  I  do  not  hesitate  to  ex- 
press the  belief  that  the  Niagara  Falls  Power  Co.,  having  a  New  York  charter 
right  for  a  second  tunnel  in  the  city  of  Niagara  Falls,  could  view  with  compara- 
tive eqivinimity  a  positive  prohibition  of  the  admission  of  any  power  from  the 
Canadian  side.  Nothing  could  tend  more  directly  or  more  effectively  to  make  a 
reality  of  the  Niagara  monopoly  which  Mr.  McFarland  has  regarded  as  poten- 
tial.    (First  emergency  call,  section  9.) 

The  revealed  purpose  to  coerce  Canada  into  a  treaty  by  laying  an  embargo 
uiH)n  power  importation  into  the  United  States  of  course  would  affect  Canadian 
development    (See  Capt  Kutz,  p.  14,  sec.  29.) 

Thus  again  we  are  led  to  doubt  that  the  author  of  Mr.  McFarland's  emergency 
calls  had  formed  an  intelligent  purpose  as  to  the  practicability  of  an  interna- 
tional treaty  limiting  the  Canadian  rights. 

CONCLUSION. 

Upon  these  considerations,  as  well  as  upon  those  presented  last  summer,  we 
ask  the  favorable  action  of  the  Secretary  of  War  upon  the  application  aud  the 
supplemental  application  heretofore  submitted  by  the  Niagara  Falls  Power  Co. 
and  the  Canadian  Niagara  Co.  for  a  permit  to  transmit  Niagara  power  from 
Canada  into  the  United  States,  the  exact  form  of  the  permit  to  be  submitted 

after  decision  of  the  principle 

Francis  Ltnde  Stetson, 
For  the  Niagara  Falls  Power  Co.  and  the  Canadian  Niagara  Co. 


868  PBBSBBVATION  OF  NIAQABA  FALLS. 

Amofwz  /L 

THE  PBIOBITT  OF  THS  OAIVADIAN  NIAOABA  00. 

The  Canadian  Niagara  Oa  is  and  always  has  been  recognized  by  the  Qnee» 
Victoria  Niagara  Falls  Park  Commissioners  as  the  '*  pioneer  company."  (19th 
Kept,  pp.  12-13;  18th  Rept.,  p.  6.) 

The  first  contract  between  this  company  and  the  commissioners  was  made 
April  7,  1892  (16th  Rept,  p.  14) ;  the  modifying  contract  July  16,  1899.  (14th 
Rept.,  p.  11.) 

CHause  11  of  the  modifying  contract  (p.  17)  provides  that  if  ftom  any  cause 
the  supply  of  water  at  the  point  of  intake  should  be  diminished  the  company, 
should  have  no  claim  or  right  of  action  against  the  conunissioners  **  nor  s^ve  to 
the  company  any  right  of  action  against  other  licensees  or  grantees  of  the  com- 
missioners in  respect  of  any  diminution  not  substantially  interfering  with  the 
supply  necessary  for  the  company."  The  subordinating  effect  of  this  clause  has 
been  forced  upon  the  recognition  of  each  of  the  Junior  lessees.  A  substantial 
interference  would  result  from  the  proposed  diminution  of  our  araUable  supply. 
Under  this  contract  the  Canadian  Niagara  Go.  began  its  work  May  81, 1901  (16th 
Rept.,  pp.  6-11)  t>efore  either  of  the  other  companies  liad  even  acquired  a  right 
to  their  present  works,  and  long  before  such  works  were  begun. 

The  Ontario  Power  Co.  entered  into  its  first  contract  with  tlie  commissioners — 
that  ccHicemlng  the  waters  of  the  Welland  River — ^Aprll  11,  1900  (14th  Rept.,. 
Pi  26;  16th  Rept,  p.  3;  19th  Rept.,  p.  11),  and  its  second  contract — tliat  con- 
cerning the  Niagara  River  and  its  present  and  only  constructed  works — ^August 
16,  1901.     (16th  Report  p.  10.) 

The  rights  of  the  Ontario  Co.  were  expressly  subordinated  to  those  of  the 
Canadian  Niagara  0>.  by  clauses  7  and  8  of  the  second  Ontario  contract,  which 
were  as  follows  (16th  R^t,  P«  21) : 

"  7.  Provided^  That  the  works  on  the  premises  delineated  on  the  plan  faeretc^ 
annexed  shall  not  interfere  with  or  deprive  ttie  Canadian  Niagara  Power  Go. 
of  the  right  to  construct  operate,  and  maintain  the  underground  tunnel  leading- 
the  waters  of  the  Niagara  River  from  the  power  houses  and  wheel  pits  which 
they  are  al)out  to  erect  and  develop  In  pursuance  of  the  several  agreements 
entered  into  between  the  Commissioners  of  the  Queen  Victoria  Niagara  Falls 
Park  (herein  styled  the  commissioners),  bearing  date  7th  April,  1892;  16th 
July,  1899;  and  19tb  June,  1901. 

"  8.  And  the  company  shall  Indemnify  the  commissioners  from  all  claims  or 
demands  by  any  person  or  persons  whomsoever,  whether  arising  by  reason  of 
the  exercise  by  the  company  of  the  powers,  rights,  or  authorities  or  any  of 
them  conferred  by  the  hereinbefore  recited  acts  of  the  Parliament  of  (Canada  or 
either  of  them,  or  by  reason  of  anything  done  by  the  company  in  the  exercise 
thereof  affecting  any  property,  rights,  or  privileges  heretofore  by  the  commis- 
sioners  granted  to  or  conferred  upon  any  person  or  persons  whomsoever,  or 
enjoyed,  used,  and  exercised  by  any  such  person  or  persons  under  the  commis* 
sioners;  it  being  the  intention  of  this  agreement  that  should  the  company  in 
the  exercise  of  the  aforesaid  powers,  rights,  and  authorities  so  affect  any  such 
property,  right  or  privileges  granted  by  or  enjoyed  under  the  commissioners,, 
the  company  shall  fully  indemnify  the  commissioners  in  respect  thereof." 

The  Ontario  Co.  did  no  work  upon  its  present  plant  prior  to  December 
31,  1901  (16th  Rept.,  p.  4),  but  began  such  work  shortly  after  the  delivery  of 
the  third  agreement  dated  June  28,  1902,  which  was  not  validated  until  August 
7,  1902  (17th  Rept,  p.  12),  after  the  Canadian  Niagara  Co.  had  spent  and 
incurred  more  than  $1,600,000  upon  its  entire  plans  for  the  full  development 
of  100,000  electric  horsepower.     (17th  Rept,  p.  50.) 

The  Electrical  Development  Co.  (Toronto  &  Niagara  Power  Co.)  through  it» 
promoting  syndicate  made  its  first  agreement  with  the  commissioners  January 
29,  1903  (17th  Rept,  p.  80),  long  after  the  vesting  of  the  rights  of  and  after 
the  beginning  of  actual  work  by  each  of  the  other  two  companies,  whose  pri- 
ority, as  in  the  Ontario  contract  also,  was  expressly  recognized  by  the  commis- 
sioners.    (17th  Rept,  pp.  12-13.) 

The  rights  of  this  Toronto  syndicate  were  expressly  subordinated  to  those  of 
the  Ontario  Co.  (17th  Rept..  p.  32,  clause  5)  and  of  all  i>rlor  grantees,  in* 
eluding,  of  course,  the  Canadian  Niagara  Co.  (17th  Rept,  p.  37.  clause  17: 
see  also  17th  Rept,  p.  41,  clause  6) ;  and  the  syndicate  was  required  to  deposit 
$26,000  as  a  guaranty  against  injury  to  works  of  the  Canadian  Niagara  Co.  or 
of  the  International  Railway,  by  diversion  or  diminution  of  the  current.    (19th 
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Bept,  pp.  16-19;  20tb  Rept.,  p.  16.)  The  prior  rights  of  these  earlier  grantees 
were  also  expressly  recognised  in  a  further  agreement  dated  9th  January*  IW^ 
between  the  Electrical  Development  Go.  and  the  commissioners  (19th  Reptt  p. 
80,  clause  8),  which,  however,  failed  of  legislative  ratification. 

In  their  memorandum  of  argument,  submitted  in  December,  1902,  before  the 
Oauadian  commissioners  (17th  Kept.,  pp.  51,  62),  Sir  Christopher  Boblncioii 
and  Mr.  Macrae,  the  counsel  for  the  Toronto  company,  made  the  following  state- 
ment: 

'*If  the  Canadian  Niagara  Power  O).  can  demonstrate  that  the  taking  of 
water  in  the  manner  proposed  by  the  applicants  will  cause  physical  injury  o( 
a  substantial  kind  to  their  licensed  works,  the  (Government  would  be  Justified 
in  refusing  the  applicants  permission ;  but  the  burden  of  establishing  this  injury 
rests  upon  that  company." 

This  necessary  admission  as  to  the  immunity  of  the  physical  structures  of 
the  Canadian  KIngara  Co.  from  injury  through  the  estubllstoient  of  the  works 
of  the  Toronto  com;>any,  by  necessary  implication  concedes  also  the  immunity  of 
the  Canadian  Co.  in  the  operation  of  its  works,  from  depreciation  or  diminu- 
tion of  its  granted  rights  in  order  to  mable  the  Toronto  company  to  operate  its 
Junior  works  to  their  full  extent 

In  other  words,  the  undoubted  right  of  the  Toronto  company  under  its  agree* 
ment  of  January  29,  1903,  to  use  the  Canadian  reservation  waters  therein 
granted,  is  a  right  to  take  such  waters  only  to  the  extent  that  th^  are  available 
after  the  prior  grants  of  the  commissioners  shall  have  been  fully  satisfied.  Tt&is 
priori^  of  right  entitles  the  prior  licensees  to  preferential  consideration,  ac- 
cording to  their  priorities,  whenever  and  wherever  conflict  in  respect  thereof 
may  arise  among  the  several  licensees.  Certainly  it  should  not  be  overlooked 
in  the  present  discussion,  which  is  to  be  concluded  upon  a  full  recognition  of 
all  the  equities  of  all  the  parties. 

Fbanoib  Ltitdx  Stetson, 
For  the  Niagara  Falls  Power  Co.  and  the  Canadian  Niagara  Co. 


Afpkndix  B. 

Ambbioan  Civic  Associatioh , 

Office  of  the  Pbbsident, 
Harrisburff,  Pa,,  December  i,  J906, 
Mr.  A.  C.  DouoLABS, 

Niagara  Falls,  N.  Y. 

Deab  Sib  :  I  have  never  made  to  anyone,  consciously,  a  misleading  statement. 
I  recognize  your  entire  honesty  of  purpose  also.  And  I  therefore,  as  I  told  you, 
proposed  to  obtain  the  details  as  to  the  statement  I  made  In  regard  to  the 
reduction  of  the  crest  line  of  Niagaia  Falls. 

Hon.  Charles  M.  Dow,  of  Jamestown,  N.  Y.,  chairman  of  the  New  York  State 
Beservution  at  Niagara,  has  replied  to  me  by  wire,  referring  to  pages  168  and 
160  in  the  report  of  the  hearings  before  the  Committee  on  Rivers  and  Harbors, 
giving  his  statement  in  my  presence,  and,  I  think,  in  yours,  on  April  21  last,  in 
regard  to  this  matter. 

If  you  will  look  this  up  you  will  see  he  made  a  clear-cut  and  definite  state- 
ment, which  fully  supported  my  statement  When  you  made  your  eacplana- 
tion  on  July  12  last,  I  did  not  understand  in  any  sense  that  it  refuted  Mr. 
Dow's  statement,  but  1  did  understand  you  to  say  that  the  amount  of  water 
that  was  cut  off  by  the  change  in  the  crest  line  was  of  a  character  stmUar  te 
that  then  falling  from  the  precipice  near  the  Qo&t  Island  shore,  and  I  called 
the  Secretary  of  War's  attention  to  this  at  the  time,  as  you  may  remember. 

The  letter  printed  in  Mr.  Stetson's  brief  is,  of  course,  conclusive  evidence  of 
the  ftict  that  this  was  not  done  for  the  interest  of  any  power  company.  I  eonld 
not  know  of  this  evidence,  naturally,  four  months  in  advanoe  of  its  presentB- 
tion.    I  will  not  use  the  statement  again  in  the  same  form. 

I  am  glad  to  note  that  you  have  been  made  mayor  of  Niagara  Falls.    •    •    • 

We  differ  in  this  matter,  but  I  see  no  reason  for  calling  names. 

Yours,  truly, 

J.  HoBAOB  McFablahd,  Pr6$i4ent. 

p.  s. — I  should  be  glad  if  you  would  call  this  statement  to  the  attention  of 
Mr.  Stetson,  whose  address  in  New  York  I  do  not  know. 
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DecEMBEB  5,  1900. 
J.  Hob  ACE  McFarland,  Esq. : 

Dear  Sib:  I  have  received  through  Mayor-elect  Douglas,  of  Niagara  FallB, 
your  letter  to  him  of  December  1,  which  you  requested  him  to  bring  to  my 
attention  and  in  which  you  undertalve  to  modify  tlie  statement  which  you  have 
published  to  thousands  of  people,  that  the  Canadians  already  had  cut  off  500 
feet  of  the  Horseshoe  Falls  "  to  accommodate  a  power  company,"  and,  again, 
••  to  give  a  better  chance  to  one  of  the  power  companies." 

I  observe  that  you  regard  as  conclusive  Chairman  Langmuir's  letter  and 
statement  that  this  work  was  done  for  the  purposes  of  and  under  the  express 
order  of  the  Canadian  commission  itself  and  not  "  to  accommodate  a  power 
company." 

You  say  that  naturally  you  could  not  know  of  this  evidence  four  months  in 
advance  of  its  presentation.  But  will  you  allow  me  to  suggest  that  the  fact  as 
stated  by  mc  was  true,  even  though  this  particular  evidence  of  the  fact  did 
not  exist;  and  that  by  my  direction  and  in  the  presence  of  the  general  manager 
of  our  company  this  fact  was  brought  to  your  attention  directly  upon  July  12? 
When  you  undertook  to  doubt  the  truth  of  the  statement  of  the  power  com- 
panies, which,  as  you  now  recognize,  was  perfectly  true,  it  was,  I  most  re- 
spectfully submit,  your  duty  to  exhaust  all  sources  of  information  before  un- 
dertaking to  advise  the  American  public  of  that  which  not  only  was  absolutely 
untrue,  but  was  grossly  unjust  to  our  companies. 

In  apparent  justification  of  your  original  error  you  refer  to  the  statement 
of  Chairman  Dow  before  the  Committee  on  Rivers  and  Harbors  on  April  21, 
as  published  upon  pages  168-169  of  the  report  of  the  hearings  before  that  com- 
mittee; and  you  add,  "If  you  will  look  this  up  you  will  see  he  made  a  clear- 
cut  and  definite  statement  which  fully  supported  my  statement" 

In  answer  to  this  Invitation,  I  have  referred  to  Mr.  Dow's  cited  testimony, 
and  I  do  not  find  that  either  fully  or  otherwise  does  It  support  your  statement 
that  this  work  was  done  "to  accommodate  a  power  company"  or  "to  give  a 
better  chance  to  one  of  the  power  companies."  Mr.  Dow  does  state  that  the 
filling  in  was  done  by  the  power  companies,  but  he  does  not  state,  nor  does 
he  undertake  to  state,  why  the  power  companies  did  the  filling  in.  The  sting 
of  your  charge  was  not  that  "  the  filling  in  had  been  done  by  the  power  com- 
panies," which  Is  true,  and  which  Is  all  that  Mr.  Dow  said,  but  it  was  in  the 
allegation  that  the  filling  in  was  done  by  the  power  companies  "  for  their  own 
purposes,"  which  is  untrue  and  which  very  tardily  you  recognize  as  untrue 
under  the  compulsion  of  Chairman  Langmuir*s  letter,  that  the  filling  in  was 
done  for  the  benefit  of  the  Canadian  Park  by  the  orders  of  the  Canadian  com- 
missioners and  not  for  the  benefit  of  any  power  ccnnpany. 

I  am  sending  a  copy  of  this  communication  to  Mr.  Charles  M.  Dow,  and  also 
appending  the  same  to  the  revision  of  my  brief  before  the  Secretary  of  War. 
I  am,  faitiifnlly,  yours, 

Francis  Lynde  Stetson. 


Appendix  C. 

New  York,  December  i,  1906. 
W,  J.  Babden, 

Captctint  Corps  of  Engineers,  Washington,  D.  C. 

My  Dear  Sib  :  I  beg  to  aclmowledge  the  receipt  of  your  favor  of  November 
28,  transmitting  the  Supplemental  Report  of  Capt.  Kutz. 

I  have  only  to  express  my  appreciation  of  the  reasonableness  of  Capt  Knts*s 
additional  conclusions,  which  I  am  happy  to  accept  with  the  following  modifi- 
cations : 

(1)  As  stated  at  the  hearing  before  the  Secretary  of  War,  I  am  willing, 
without  prejudice  to  our  reserved  right  and  claim  of  priority,  and  as  a  modns 
Vivendi,  pending  a  treaty  negotiation,  to  consent  to  the  equal  division  between 
the  three  companies  of  the  167,600  horsepower  for  which  in  his  first  report 
Capt.  Kutz  reconmiended  that  transmission  permits  might  now  issue. 

This  concession  Is  made  without  any  doubt  as  to  the  justice  of  the  report  of 
Capt  Kutz;  but  because  our  present  Canadian  Installation  would  not  enable 
us  now  to  develop  or  to  transmit  the  full  amount  of  60,000  horsepower.  So 
soon  as  we  shall  have  completed  our  Canadian  power  house  as  now  proposed, 
to  the  full  extent  of  121,000  horsepower,  we  shall  upon  the  ground  of  our 
priority  expect  to  be  permitted  to  transmit  that  full  amount  Irrespective  of 
any  claim  of  any  other  company. 
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(2)  While  upon  the  hearing  I  concurred  that  permits  for  power  transmis- 
sion, as  well  as  for  power  diversion,  should  be  preferably  in  terms  of  cubic 
feet  of  water  rather  than  in  terms  of  horsepower,  I  did  not  Intend,  nor  do  I 
intend,  to  concede  that  the  Ontario  Power  Co.  has  any  ground  upon  which 
it  can  claim  special  consideration ;  nor  did  or  do  I  intend  to  concede  that  upon 
any  ground  the  Ontario  Fxxvrer  06.  in  entitled  to  take  any  water  until  after 
the  full  demand  of  the  Canadian  Niagara  Co.  has  been  met. 

(3)  As  already  stated  in  my  earlier  brief  I  ask  that  at  all  times  the  Canadian 
Niagara  Co.  shall  be  authorized  to  supplement  and  to  make  good  from  Its  works 
the  draft,  which  under  the  permit  of  the  Secretary  of  War  the  Niagara  Falls 
Power  Co.  shall  be  authorized  to  make  on  the  American  side  to  the  extent  that, 
for  any  cause,  such  authorized  draft  shall  fall  short  of  the  amount  authorized. 
As  these  two  companies  are  substantially  one,  their  combined  draft  should  be 
considered  as  one;  and  so  long  as  such  combined  draft  does  not  exceed  the 
aggregate  authorized  by  the  law,  it  would  seem  to  be  equitable  that  if  necessary 
water  might  be  taken  from  the  Canadian  Falls  to  the  relief  of  the  American 
Falls. 

(4)  I  desire  to  renew  the  prayer  contained  in  my  earlier  brief,  that  consid- 
eration be  given  at  present  to  our  application  for  additional  power,  and  this 
for  the  reason  there  indicated,  that  such  permission  is  necessary  in  order  to 
enable  us  to  proceed  with  the  completion  of  our  power  house,  for  which  the 
wheel  pit  already  has  been  dug.  In  this  particular  our  position  is  analogous 
to  that  described  by  the  felicitous  figure  used  on  Monday  by  the  Secretary  of 
War.  We  are  in  the  position  of  the  nMin  who  has  built  his  house  to  the  second 
story,  and  thereby  is  involved  in  the  necessary  expense  and  consequence  of 
H  roof  to  cover  it. 

For  the  protection  of  this  right  to  complete  our  power  house  to  the  full  extent 
of  121,000  horsepower,  we  rely  primarily  upon  our  prior  right  to  take  all  of  the 
power  necessary  for  our  purposes,  even  though  our  Juniors  go  dry,  and,  second- 
arily, if,  notwithstanding  our  plea,  our  claim  to  priority  be  rejected,  then  upon 
A  consideration  of  our  equities  in  respect  of  the  additional  power  to  be  granted. 

(5)  I  ask  that  after  decision  the  form  of  permits  be  settled  on  notice. 

This  communication  I  submit  to  the  Secretary  of  War  in  printed  copies  as 
constituting  my  reply  upon  the  entire  subject,  including  Capt.  Kutz's  report. 
Your  obedient  servant, 

Fbancis  Ltndb  Stetson, 
For  Canadian  'Niagara  Co.  and  Niagara  Falls  Power  Co, 

Postscript,  December  3,  1906.  In  paragraph  6  of  this  report  Capt.  Kutz  ob- 
serves that  the  Niagara  Falls  Power  Co.  now  is  limited  to  the  production  of 
76,000  horsepower  (which  as  hereafter  considered  is  electric  horsepower  not 
including  hydraulic  service),  which  falls  short  of  its  102,000-hor8epower  re- 
quirements as  stated  in  paragraph  4,  and  thus  "  throws  a  load  of  26,000  horse- 
power on  the  plant  of  the  Canadian  Niagara  Co." 

These  figures  may  be  explained  as  follows: 

The  ameui'.t  of  102,000  horsepower  represents  the  aggregate  of  the  maximum 
use  of  power,  both  electric  and  hydraulic,  supplied  by  the  Niagara  Falls 
Power  Co. 

To  this  amount  of  maximum  use  the  8,600  cubic  feet  of  water  permitted 
would  be  barely  adequate,  and  would  allow  only  76,000  electric  horsepower 
available  for  sale,  as  follows: 

Hydraulic : 

Nin8:ara  Falls  Waterworks feet—        80 

International  Paper  Co do 808 

•       888 

Electric : 

Exciters do 34. 4 

Available  for  sale* do 7,676 

7,  710. 4 


8, 598. 4 
Francis  Lynde  Si'ET8t)W. 


*  76.000  horsepovrerxlOl  8ecoiid-leet-=7,076  second-feet. 
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THE  PRESERVATION  OF  NIAGARA  FALLS. 

To  the  Editor  of  the  Scientific  Amkrican  : 

At  the  heed  of  the  editorial  eoInmnB  of  your  publication  I  note  that  it  i» 
declared  that  **  The  purixxse  of  this  Jourual  \h  to  record  accurately  and  in  simiile 
teniiB  the  world's  progress  lu  scientific  know1edi;e  and  industrial  achievement.*^ 
Immediately  following  this  declared  purpose.  In  your  Issue  of  Blay  27,  you  pub- 
lish an  editorial  entitled  **  Niagara  Falls  again  throitened." 

The  writer  has  resided  a  lifetime  In  proximity  to  the  great  Falls  of  Niagara, 
has  witnessed  the  electrical  power  development  fram  the  beginning,  is  famlll:ir 
with  every  detail  of  it,  and  confidently  asserts  that  the  diversion  of  the  waters 
of  the  Niagara  River  for  power-development  purposes  has  made  absolutely  no 
perceptible  difference  in  the  flow  of  the  river.  The  only  difference  that  liaer 
been  seen  in  the  river  has  been  cansed  by  the  changes  in  the  direction  of  the 
wind,  by  ice  Jams  for  a  few  hours  in  the  winter,  and  by  high  and  low  water 
conditions  that  are  periodical  and  are  conmion  to  all  lakes  and  streams.  Some- 
times Lake  Ontario  washes  Its  banks  and  sometimes  there  are  many  yards  of 
beach.  In  corroboration  of  my  statement  that  the  power  development  has  made 
no  perceptible  difference  in  the  flow  of  the  river,  I  bring  ofBcIal  testimony.  In 
tlie  early  summer  of  190$  the  two  power  company  plants  in  this  city  were  en- 
tirely shut  down  for  several  hours,  and  n  test  was  made  by  United  States  engl- 
peers  to  ascertain  the  effect  upon  the  flow  of  the  river  over  the  Falls.  In  n 
letter  to  the  Engineering  News  of  July  2,  1008,  MaJ.  Charles  Keller,  Corps  of 
Engineers.  United  States  Army,  officer  in  charge  of  lake  survey,  said  that  during 
the  imriod  of  the  shutdown  "  the  rise  shown  by  the  gauge  set  by  the  lake  survey 
close  to  the  crest  of  the  American  Fall  was  about  an  Inch,  and  was  fully  as 
much  as  anticipated."  Another  test  about  the  same  time  was  otflclally  reiiorted 
by  6.  Edward  Wilson,  secretary  of  the  American  section  of  the  International 
Waterways  Commission,  as  forty-six  one-hundredths  of  an  Inch.  The  Burton 
law  was  In  effect  then,  it  Is  in  effect  now,  and  Niagara  Falls  is  not,  "  threat- 
ened "  any  more  now  than  it  was  then.  In  fact,  a  treaty  between  the  United 
States  and  Great  Britain  has  since  been  ratified  which  permits  the  diversion  of 
20,000  cubic  feet  per  second  of  water  on  tiie  American  side  and  86,000  cubic  fet»t 
per  second  of  water  on  the  Canadian  side.  This  provision  was  in  accordance 
with  the  recommendation  of  the  International  Waterways  Commission,  which 
thoroughly  investigated  the  subject.  The  present  diversion  on  the  American 
side  of  the  river  is  16,600  cubic  feet  ix>r  second  of  water,  so  that  there  is  still 
a  leeway  of  4.400  cubic  feet  per  second  of  water  under  the  linUtations  of  the* 
treaty.  Before  the  present  permits  were  granted  under  the  Burton  law  that 
went  into  effect  June  29,  1900,  William  H.  Taft,  then  Secretarj-  of  War.  came 
to  Niagara  Falls  and  gave  a  hearing  to  all  parties  interested.  In  j^amting  the 
power  permits  Secretary  Taft  promulgated  a  lengthy  opinion.  In  which  he  said: 

"The  International  Waterways  Commission,  a  body  appointed  under  a  stat- 
ute of  the  United  States  to  confer  with  a  similar  body  apiioluted  under  a 
statute  of  Canada,  to  make  recommendations  with  reference  to  the  control  and 
government  of  the  waters  of  the  Great  T^nkes  and  the  valley  of  the  St.  Ijiw- 
rence,  have  looked  Into  the  question  of  the  amount  of  water  which  could  l»e 
withdrawn  on  the  American  and  the  Canadian  sides  of  the  Niagara  River  with- 
out substantial  injury  to  the  cataract  as  one  of  the  great  natural  beauties  of 
the  world,  and  after  a  most  careful  examination  they  have  rep«irted,  recognising 
fully  the  necessity  of  preserving  Intact  the  scenic  grandeur  of  the  Niagara 
Falls,  that  It  would  be  wise  to  restrict  diversion  to  28,600  cubic  feet  per  second 
on  the  American  side  of  the  Niagara  River  and  to  restrict  the  diversion  on  the 
Canadian  side  to  36.000  cubic  feet  per  second." 

Later  the  British-American  treaty  provided  for  a  diversion  of  20,000  cubic  feet 
per  second  of  water  on  the  American  side  and  36,000  cubic  feet  per  second  of 
water  on  the  Canadian  side.  My  Information  is  that  the  present  diversion  is 
27,000  cubic  feet  per  second  of  water.  Your  statement  is  that  it  Is  34,000  cubic 
feet  per  second  of  water.  In  the  opinion  referred  to  above  Secretary  Taft 
continued : 

"  I  have  already  said  that  the  object  of  the  act  is  to  preserve  Niagara  Falls. 
It  is  curious,  however,  that  this  purpose  as  a  limitation  ui)on  the  granting  of 
permits  by  the  Secretary  of  War  is  only  specifically  recited  In  reference  to  his 
granting  permits  for  diversion  of  additional  amounts  of  water  over  15.600 
cubic  feet  on  the  American  side,  which  are  to  be  limited  to  '  such  amount,  if 
any,  as  in  connection  with  the  amount  diverted  from  the  American  side,  shall 
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not  Interfere  with  the  xu&Tigable  capacity  of  said  river  or  Its  Integrity  and 
proper  volume  as  a  boundary  stream  or  the  scenic  grandeur  of  Niagara  FaU&' 
Tills  peculiarity  In  the  act  Is  significant  of  the  tentative  opinion  of  Ck)ngresa 
that  15,600  cubic  feet  of  water  might  be  diverted  on  the  American  side  and 
160,000  electrical  horsepower  might  be  transmitted  from  the  Canadian  slde- 
wltliout  substantial  diminution  of  the  scenic  grandeur  of  the  Falls.'*  And  then 
Secretary  Taft  gave  his  decision  that  **  acting,  however,  upon  the  same  evidence 
which  Googrese  had,  and  upon  the  additional  statement  made  to  me  at  th« 
hearing  by  Dr.  John  M.  Claris,  State  geologist  of  New  York,  who  seems  to  have 
been  one  of  those  engaged  from  the  beginning  In  the  whole  movement  for  the 
preservation  of  Niagara,  and  who  has  given  close  scientific  at-entlon  to  the 
matter,  I  have  reached  the  conclusion  that  with  a  diversion  of  15,600  cubic  feet 
on  the  American  side  and  the  transmission  of  160,000  horsepower  from  the 
Canadian  side  the  scenic  grandeur  of  the  Falls  will  not  be  affected  substantially 
or  perceptibly  to  the  eye." 

That  Is  the  diversion  that  Is  taking  place  to-day.  It  was  the  Judgment  of 
the  International  Waterways  Commission  and  the  men  who  framed  the  British- 
American  treaty  that  an  even  greater  diversion  would  not  be  Injurious.  It 
was  the  opinion  of  the  Congress  of  the  United  States  and  Secretary  Taft  that 
the  present  diversion  would  not  be  injurious.  A  test  made  by  engineers  of  the 
United  States  Lake  Survey  Corps  proved  that  the  diversion  Is  not  perceptible, 
and  we.  who  see  Niagara  River  dally  say  that  no  eftect  on  Its  How  is  seen  as  the 
reealt  of  power  development  There  is  now  being  developed  from  the  Falls  of 
Niagara  850,000  electrical  horsepower.  Their  total  power-producing  capacity 
is  estimated  at  from  5,000,000  to  7,000,000  horse.  Do  you  think  the  cataracts 
as  a  spectacle  are  seriously  threatened? 

C.  T.  Williams,   > 

City  InduBtrial  Agent. 
NiAOARA  Falls,  N.  Y. 


JuwE  27,  1911. 
The  Speakeb  of  the  House  or  Repbesentatives, 

Washington,  D.  C. 

Sib:  I  have  the  honor  to  invite  attention  to  the  situation  with  respect  to  the 
legislation  for  the  protection  of  Niagara  Falls.  The  act  of  June  29.  1908  (the 
Burton  Act),  as  extended  by  joint  resolution  of  March  3,  1909,  by  which  the 
supervision  of  the  operations  of  the  power  companies  at  Niagara  is  placed  in 
the  hands  of  the  Secretary  of  War,  will  expire  by  limitation  on  June  29.  1911, 
two  days  hence,  and  unless  some  action  is  taken  by  Congress  the  authority  of 
the  War  Department  in  the  matter  will  then  cease,  and  the  existing  permits 
Issued  by  the  Secretary  of  War,  in  conformity  with  the  terms  of  the  act,  wilJ 
become  void. 

The  treaty  of  May  18,  1910,  with  Canada  fixes  a  maximum  limit  for  permis- 
sible diversions  of  water  at  Niagara,  but  does  not  vest  in  any  person  or  com- 
mission the  power  to  control  such  diversions  nor  place  upon  any  person  or 
commission  the  duty  of  seeing  that  these  diversions  do  not  exceed  the  limits 
fixed  by  the  treaty.  The  importance  of  early  action  In  the  matter  by  Congress 
is  therefore  apparent  if  the  dangers  of  a  partial  or  complete  lapse  of  the  super-* 
vision  now  exercised  by  the  War  Department  are  to  be  avoided. 

I  therefore  urgently  recommend  that  the. matter  be  laid  before  the  House,  and 
that  the  importance  of  the  early  passage  of  Senate  joint  resolution  3  or  of  a 
substitute  acceptable  to  the  House  be  emphaslased. 

Very  respectfully,  H.  L.  Stimson, 

Secretary  of  War, 


WHAT  THE  AMERICAN  CIVIC  ASSOCIATION  IS  AND  DOES. 

The  American  Civic  Association  for  the  past  eight  years  has  been  a  recog- 
nized national  organization  for  the  making  of  better  living  conditions  for  all 
America,  especially  in  the  Improvement  of  the  physical  and  structural  growth  of 
communities.  Its  purpose  is  briefly  stated  as  being  "  the  cultivation  of  higher 
Ideals  of  civic  life  and  beauty  In  America,  the  promotion  of  city,  town,  and 
neighborhood  improvement,  the  preservation  and  development  of  landscape  and 
the  advancement  of  outdoor  art.'* 

The  general  offices  of  the  American  Civic  Association  were  established  in 
Washington  In  January,  1910,  and  from  that  city  there  has  been  conducted  o 
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vigorous  propaganda  by  correspondence  and  distribution  of  printed  literature 
extending  to  all  parts  of  tbe  United  States  and  Canada.  The  association  main- 
tains a  department  for  the  rental  of  lantern  slides,  which  may  be  used  by  local 
speakers,  and  which  are  descriptive  of  the  changes  that  may  be  effected  in 
towns  and  cities. 

These  arc  particularly  valuable  liecause  they  Illustrate,  in  picture, fCMin,  con- 
ditions **  before  and  after**  in  scores  of  communities  wheBe'UMIiMf^^wVyiAt  has 
1»een  done.  Under  the  patronage  of  the  association  sectional  meetings  have  been 
held  in  various  sections  and  during  the  year  to  come  it  is  proposed  to  arrange 
several  important  territorial  meetings  where  representatives  from  a  group  of 
States  may  be  brought  together  to  hear  the  practical  talks  given  by  exiieri- 
enced  men  on  many  phases  of  the  work  of  the  association. 

The  American  Civic  Association  is  supported  by  a  memboi-shlp  of  individuals 
and  atfiliatcd  societies,  the  annual  fee  being  $5,  with  special  classes  of  sustain- 
ing members  at  $10,  life  members  at  $50,  and  contributing  members  at  larger 
sums. 

The  principal  officers  of  the  association  are  J.  Horace  McFarland,  of  Harris- 
burg,  Pa.,  president;  Clinton  Rogers  Woodruff,  of  Philadelphia,  first  vice  presi- 
dent; William  B.  Howland,  of  New  York,  treasurer;  and  liichard  B.  Watrons, 
of  Washington,  secretary-.  These  are  assisted  by  five  vice  presidents — George 
B.  Dealey,  of  Dallas,  Tex. ;  Dr.  John  Wesley  Hill,  of  New  York ;  Airs.  Edward 
W.  Biddle,  of  Carlisle,  Pa.;  George  W.  Marston,  of  San  Diego,  Cnl. ;  and  J. 
Lockie  Wilson,  of  Toronto,  Canada.  In  addition  there  is  a  general  ezeentlTe 
board  made  up  of  IS  prominent  men  and  women  from  various  cities  all  over  the 
country. 

The  scope  of  tlie  association  is  not  limited.  It  stands  for  better  living  condi- 
tions, and  that  takes  in  almost  everything.  It  stands  for  clean  streets  and 
solicits  the  aid  of  every  citizen;  it  advocates  germ-free  drinking  water,  and 
is  doing  what  it  can  to  educate  the  public  to  see  that  economy  and  health  are 
both  on  the  side  of  good  water ;  it  espouses  underground  wires  for  electric  lines, 
and  is  striving  to  impress  the  public  with  the  importance  of  such  a  program ;  it 
believes  in  playgrounds  for  the  children  and  parks  for  grown-ups,  and  is  lend- 
ing aid  to  every  agency  that  would  bring  them  about;  it  believes  water  fronts 
free  from  filth  are  essential  to  public  health,  and  therefore  advocates  adequate 
systems  of  sewage.  Public-comfort  stations,  garden  schools  for  children,  group- 
ing of  public  buildings,  care  of  the  trees  and  planting  of  new  ones — these  are 
some  of  the  planks  in  the  platform  of  the  association.  And  it  has  more  effective 
means  of  campaigning  for  the  public  good  than  are  usually  at  the  disposal  of 
uplift  workers.  Its  members  are  enthusiastic  believers  in  the  promotion  of 
the  public  welfare,  and  are  moved  by  humanitarian  Instincts;  it  has  hundreds  of 
atfiliatcd  organizations  which  work  to  further  its  purposes;  it  has  an  efficient 
publicity  system  for  commanding  the  public  attention  aiid  a  system  of  dis- 
tributing its  literature  where  it  will  count.  Thus  equipped,  it  exiiects  to  do  its 
part  toward  making  the  ensuing  year  notable  for  the  promotion  of  the  welfare  of 
all  classes  and  conditions  of  society. 


IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  WITHIN  AND  FOR 
THE  DISTRICT  OF  COLORADO,  SITTING  AT  PUEBLO. 

The  Cascade  Town  Company,  complainant,  v.  The  Empire  Water  and  Power 

Company  et  al.,  defendants.    In  equity.    No.  413. 

Leander  A.  Bigger,  complainant,  v.  The  Empire  Water  and  Power  Company 

et  al.,  defendants.    In  equity.    No.  353. 

I.  THE  FACTS. 

Complainant,  The  Cascade  Town  Co.,  owns  several  himdred  acres  of  land  up 
TJte  Pass,  about  11  miles  from  Cololrado  Springs.  Fountain  Creek  flows  through 
Ute  in  an  easterly  direction,  and  as  it  passes  the  lands  of  the  complainant 
company  Its  waters  are  augmented  by  those  of  Cascade  Creek — short  in  length 
of  flow  but  precipitous — which  come  down  from  the  watershed  on  the  north- 
erly slope  of  Pike's  Peak  to  the  westerly. 

The  said  complainant  company  and  its  predecessors  in  title  have  owned  these 
lands  for  many  years*  and  they  began  improving  them  as  a  summer  resort  more 
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than  20  years  ago  and  have  maintained  them  as  such  ever  since  and  have  not 
sought  to  utilize  them  otherwise.  For  that  purpose  they  have  constructed 
hotels  there  and  built  cottages,  roads,  and  trails  on  its  lands  extending  up 
through  Cascade  Canyon,  through  which  the  stream  of  the  same  name  tlows^ 
and  ou  beyond  into  the  mountains,  laid  out,  dedicated  to  the  public,  and  im- 
proved n  small  park  in  eaid  canyon,  made  a  lal^e  and  fountain,  built  a  pavilion 
or  auditorium  for  conventions,  and  otherwise  improved  its  grounds,  thereby 
adding  to  the  attractions  of  the  place  as  left  by  nature.  The  complainant  com- 
pany and  its  predecessors  are  not,  and  were  not,  municipal  corporations  but 
business  ventures  created  for  the  purpose  of  maintaining  their  proi)erty  as  a 
resort  for  tourists  during  the  summer  rseason.  The  place  is  known  as  Cascade. 
The  Midland  Bailway,  which  traverses  Ute  Pass,  has  a  station  there.  The  com- 
plainant comptmy  has  sold  some  of  its  property  to  persons  wbo  desired  to  im- 
prove the  same  as  summer  homes,  and  the  complainant  Bigger  has  spent  about 
$15,000  in  Improving  Ills  home  on  land  bought  from  the  company,  lying  on  both 
sides  of  Cascade  Creek  Just  below  the  canyon.  The  company  obtains  an  in- 
come from  those  who  stop  at  its  hotels  and  enjoy  other  accommodations  which 
it  offers.  It  has  spent  a  large  amount  of  money  in  Improvements.  The  roads 
and  trails  up  Cascade  Canyon  and  on  into  the  mountains  were  const ructeil  at 
an  expense  of  fifteen  or  twenty  thousand  dollars.  It  also  built  a  small  water- 
works to  supply  the  cottages  and  its  hotels.  It  advertises  the  place  for  the 
purpose  of  inducing  the  public  to  go  there,  and  for  the  past  quarter  of  a  cen- 
tury it  has  been  visited  annually  by  twelve  or  fifteen  thousand  people.  It  has 
a  permanent  population  of  50  or  60  people. 

Among  other  attractions  held  out  in  its  advertisements  are  Cascade  Canyon 
and  the  falls  of  Cascade  Creek  through  the  canyon.  The  canyon  and  falls  are 
rare  in  l)eanty  and  constitute  the  chief  attraction.  Without  them  the  place 
would  not  be  much  unlike  any  other  part  of  Ute  Pass.  The  canyon  is  about 
three-quarters  of  a  mile  long  and  very  deep;  its  fioor  and  sides  are  covered 
with  an  exceptionally  luxuriant  growth  of  trees,  shrubbery,  and  flowers.  This 
exceptional  vegetation  is  produced  by  the  flow  of  Cascade  Creek  through  the 
canyon  and  the  mist  and  spray  from  its  falls.  Some  of  these  falls  are  as 
much  as  30  feet  in  height,  but  the  difference  in  elevation  between  the  foot 
and  the  head  of  the  canyon  is  so  great  that  the  falls  are  almost  continuous 
from  the  head  down.  The  volume  of  water  is  the  greatest  during  the  summer 
season.  It  comes  from  the  molting  snows  and  on  tbe  north  slope  of  Pikes  Peak. 
But  the  flow  is  fairly  even,  due  to  the  fact  that  the  upper  stretches  of  the  water- 
shed are  composed  of  disintegrated  granite,  into  which  the  water  first  sinks 
and  gradually  percolates  until  gathered  into  the  bed  of  the  stream.  The 
volume  is  said  to  l)e  equivalent  to  a  stream  about  8  feet  wide  and  6  to  8  inches 
in  depth.  The  vegetation  in  the  canyon  and  up  its  sides  consists,  in  part,  of 
pine,  spruce,  fir,  balsam,  aspen,  black  birch,  Japanese  maple,  thimbleberry, 
wild  cherry,  chokecherry,  and  aster  columbine,  larkspur,  wild  rose,  the  red 
raspberry,  wild  gooseberry,  ferns,  mosses,  and  many  other  kinds  of  trees,  shrubs, 
and  flowers.  The  stream  is  annually  stocked  with  trout.  The  birds  which  are 
found  in  the  canyon — some  grouse,  a  few  squirrels,  and  perhaps  a  few  \frild 
animals  there — are  protected  by  the  complainant  company.  The  complainant 
called  a  florist  of  25  years*  experience  and  a  landscape  gardener  of  25  years' 
experience  as  witnesses.  They  tell  us  that  the  native  flora  of  the  country  is 
quite  extensive  in  Cascade  Canyon;  that  the  evergreen  features  are  perfect; 
that  there  are  three  or  four  varieties  of  pines,  three  of  juniper,  and  three  of 
spruce,  probably  25  varieties  of  native  perennials,  and  several  varieties  of  moss 
growth  and  a  large  variety  of  wild  flowers  and  flowering  shrubs ;  that  the ' 
waterfalls  create  a  spray  and  mist  which,  together  with  the  underground 
seepage  down  the  sides  of  the  canyon,  produce  this  very  luxuriant  growth, 
there  being  at  least  200  varieties  of  vegetation ;  and  that  it  Is  far  superior  in 
that  respect  to  any  other  canyon  in  the  neighborhood,  and  exceptional.  The 
seepage  and  the  mist  and  spray  give  life  to  the  foliage. 

The  defendant  was  incorporated  for  the  purpose,  among  other  things,  of 
generating  electricity  by  water  power,  and  to  disi)ose  of  the  same  as  a  com- 
modity: and  to  execute  that  purpose  it  sent  its  agents  on  to  the  watershed  of 
Pike's  Peak,  above  the  head  of  Cascnde  Canyon,  and  located  a  reservoir  site 
and  did  some  acts,  at  small  expense,  looking  to  the  execution  of  that  purpose, 
whereby  it  intended  and  expected  to  impound  the  waters  in  such  reservoir  and 
later  conduct  it  In  pipes  down  the  mountain  to  and  beyond  the  property  of  the 
complainant  company.     And  thereupon  complainants  filed  their  several  billa 
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asking  that  the  defendant  be  enjoined  from  so  doing  as  a  threatened  injury  to 
their  vested  rights. 

It  is  found  as  a  fact  that  if  the  defendant  do  impound  the  waters  of  Cascade 
C^eek  above  the  falls  and  conduct  It  therefrom  in  pipe  as  aforesaid,  the  f^lls 
In  the  canyon  and  the  vegetation  on  its  floor  and  sides  will  be  largely  if  not 
wholly  destroyed  and  the  canyon  hence  become  a  dry  gulch,  and  that  all  the 
waters  flowing  in  said  stream  are  needed  by  complainant  company,  and  are 
necessary  for  the  aforesaid  purpose  to  which  they  have  been  applied  by  said 
<*omplalnant. 

II.  THE   LAW. 

1.  The  flrst  contention  of  both  complainants  is  that  the  Government,  while  It 
was  the  owner  of  the  lands  on  which  the  canyon  and  the  falls  are  situated,  had 
riparian  right  in  the  stream  and  that  those  rights  were  conveyed  by  patent 
from  it,  through  mesne  conveyances,  to  the  complainants. 

This  contention  can  not  be  accepted.  There  are  no  riparian  rights  in  Golo- 
rado  as  against  a  valid  appropriation  of  water. 

In  Stemberger  v.  Eaton  Co.  (45  Colo.,  401,  404),  it  is  said: 

"The  doctrine  in  this  State  that  the  common-law  rule  of  continuous  flow 
of  natural  streams  is  abolished  is  so  firmly  established  by  our  constitution,  the 
'Statutes  of  the  Territory  and  the  State,  and  by  many  decisions  of  this  court, 
that  we  decline  to  reopen  or  reconsider  it.  however  interesting  di8CU8si<Hi 
thereof  might  otherwise  be,  and  notwithstanding  its  Importance." 

And  again,  page  403 : 

*'  The  Supreme  Court  of  the  United  States  in  several  cases  has  approved  and 
Indicated  its  satisfaction  with  the  decisions  of  the  State  courts  which  hold  that 
the  common-law  doctrine  has  been  abolished,  and  has  said  that  each  State, 
without  interference  by  the  Federal  courts,  may  for  Itself,  and  as  between  rival 
Individual  claimants  determine  which  doctrine  shall  be  therein  enforced.** 

In  Coffin  V,  Left  Hand  Ditch  Co.  (6  Colo.,  443,  446),  It  is  said : 

**  It  is  contended  by  counsel  for  appellants  that  the  common-law  principles 
of  riparian  proprietorship  prevailed  in  Colorado  until  1876,  and  that  the  doc- 
trine of  priority  of  right  to  water  by  priority  of  appopriation  thereof  was  flrst 
recognized  and  adopted  in  the  constitution.  But  we  think  the  latter  doctrine 
has  existed  from  the  date  of  the  earliest  appropriations  of  water  within  the 
boundaries  of  the  State.  The  climate  is  dry,  and  the  soil,  when  moistened  only 
by  the  usual  rainfall,  is  arid  and  unproductive;  except  In  a  few  favored  sec- 
tions, artificial  Irrigation  for  agriculture  is  an  absolute  necessity.  Water  in 
the  various  streams  thus  acquires  a  value  unknown  in  moister  climates.  In- 
dtend  of  being  a  mere  incident  to  the  soil  it  rises  when  appropriated  to  the 
dignity  of  a  distinct  usufructuary  estate,  or  right  of  property.  It  has  always 
been  the  policy  of  the  nationnl  as  well  as  the  Territorial  and  State  govern- 
ments to  encourage  the  diversion  and  use  of  water  In  this  country  for  agri- 
culture, and  vast  expenditure  of  time  and  money  have  been  made  in  reclaiming 
and  fertilizing  by  irrigation  portions  of  our  unproductive  territory.  Houses 
have  been  built  and  permanent  improvements  made;  the  soil  has  been  culti- 
vated and  thousands  of  acres  have  been  rendered  immensely  valuable,  with  the 
understanding  that  appropriations  of  water  would  be  protected.  Deny  the 
doctrine  of  priority  or  superiority  of  right  by  priority  of  appropriation  and  a 
great  part  of  the  value  of  all  this  property  is  at  once  destroyed. 

"  The  right  to  water  in  this  country  by  priority  of  appropriation  thereof  we 
think  is,  and  has  alwnys  been,  the  duty  of  the  National  and  State  governments 
to  protect.  The  right  Itself,  and  the  obligation  to  protect  it,  existed  prior  to 
legislntion  on  the  subject  of  irrigation.  It  is  entitled  to  protection  as  well  after 
patent  to  a  third  party  of  the  land  over  which  the  natural  stream  flows  as 
when  such  land  is  a  part  of  the  public  domain;  and  it  is  immaterial  whether 
or  not  it  be  mentioned  in  the  patent  and  expressly  excluded  from  the  grant 

"  The  act  of  Congress  protecting  in  patents  such  right  in  water  appropriated, 
when  recognized  by  local  customs  and  laws,  was  rather  a  volimtary  recognition 
of  a  preexisting  right  of  possession,  constituting  a  valid  claim  to  its  continued 
use,  than  the  establishment  of  a  new  one.  (Broder  v,  Notoma  W.  &  M.  Co.. 
11  Otto,  274.) 

"  We  conclude,  then,  that  the  common-law  doctrine  giving  the  riparian  owner 
a  right  to  the  flow  of  water  in  Its  natural  channel  upon  and  over  his  lands, 
even  though  he  makes  no  beneficial  use  thereof,  is  inapplicable  to  Colorado. 
Imperative  necessity,  unknown  to  the  countries  which  gave  it  birth,  compels 
the  recognition  of  another  doctrine  In  conflict  therewith.    And  we  hold  that. 
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in  tbe  absence  of  express  statutes  to  tbe  contrary,  tbe  flrst  appi*opriator  of 
water  from  a  natural  stream  for  a  beneficial  purpose  has,  with  the  quallllca- 
tions  contained  In  the  Constltntlon,  a  prior  right  thereto  to  the  extent  of  such 
appropriation." 

Congress,  as  early  as  1886,  recognised  the  necessity  of  the  abolition  of  the 
common-law  doctrine  of  riparian  rights  in  the  arid  States.  Speaking  of  the 
act  of  July  26,  1866,  the  Supreme. Court,  in  United  States  v.  Rio  Grande  Irri- 
gation Co.  (174  U.  S.,  690,  740),  flaid: 

"The  effect  of  this  statute  was  to  recognize,  so  far  as  the  TJnltefl  States 
are  coacemed,  the  validity  of  the  local  customs,  laws,  and  decisions  of  courts 
in  respect  to  the  appropriation  of  water.** 

And  again,  at  page  702 : 

*'  While  this  is  undoubted  (the  rule  of  the  common  law  as  to  riparian  rights), 
and  the  rule  obtains  in  those  States  In  the  Union  which  have  simply  adopted 
the  common  law,  it  Is  also  true  that  as  to  every  stream  within  its  domain  a 
State  may  change  this  common-law  rule  and  permit  the  appropriation  of  the 
flowing  waters  for  such  purposes  as  It  deems  wise.'* 

In  Gutierres  v.  Albuquerque  Land  0>.  (188  U.  S.,  545,  552)  it  is  said : 

**  We  think,  In  view  of  the  legislation  of  Congress  on  the  subject  of  the 
appropriation  of  water  oa  the  public  domain,  particularly  referred  to  in  the 
opinion  of  this  court  in  United  States  i;.  Rio  Grande  Irrigation  Co.  (174  U.  S., 
680,  704-706),  the  objection  is  devoid  of  merit.  As  stated  in  the  opinion  Just 
referred  to,  by  the  act  of  July  26,  1866  (14  Stat.,  253),  Congress  recognized  as 
respects  the  public  domain,  so  far  as  the  United  States  are  concerned,  the 
validity  of  the  local  customs,  law,  and  decisions  of  courts  in  respect  to  the 
appropriation  of  water.'* 

Also  Clark  v.  Nash  (195  U.  S.,  861,  370)  : 

"  The  rights  of  a  riparian  owner  in  and  to  the  use  of  the  water  flowing  by 
his  land  are  not  the  same  In  the  arid  and  mountainous  States  of  the  West 
that  they  are  in  the  States  of  the  East.  These'  rights  have  been  altered  by 
many  of  the  Western  States,  by  their  constitution  and  laws,  because  of  the 
totally  different  circumstances  in  which  their  inhabitants  are  placed,  from 
those  that  exist  in  the  States  of  the  East,  and  such  alterations  have  been  made 
for  the  very  purpose  of  thereby  contributing  to  the  growth  and  prosperity  of 
those  States  arising  from  mining  and  the  cultivation  of  an  otherwise  valueless 
soil  by  means  of  irrigation.  This  cOurt  must  recognize  the  difference  of  climate 
and  soil  which  rendered  necessary  these  different  laws  in  the  States  so  situated.'* 

This  question  had  direct  consideration  by  the  circuit  court  of  appeals  for 
this  circuit  in  the  case  of  Snyder  v,  Colorado  Gold  Dredging  Co.,  opinion  in 
which  was  filed  August  4,  1910.    In  that  case  it  Is  said : 

"The  common-law  doctrine  in  respect  of  the  rights  of  riparian  proprietors 
in  the  waters  of  natural  streams  never  has  obtained  In  (Colorado.  From  the 
earliest  times  in  that  Jurisdiction  the  local  customs,  laws,  and  decisions  of 
courts  have  united  In  rejecting  that  doctrine  and  In  adopting  a  different  one 
which  regards  the  waters  of  all  natural  streams  as  subject  to  appropriation  and 
diversion  for  beneficial  uses,  and  treats  priority  of  appropriation  and  con- 
tinued beneficial  use  as  giving  the  prior  and  superior  right  (Yunker  r.  Nichols, 
1  Colo..  551 ;  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo.,  443,  447 ;  Platte  Water  Co. 
%\  Northern  Colorado  Irrigation  Co.,  12  Colo.,  525,  531 ;  Crippen  v.  White,  28 
Colo.,  296.)  In  so  choosing  between  these  two  Inconsistent  doctrines  Clorado 
acted  within  the  limits  of  her  authority,  first  as  a  Territory  and  then  as  a  State, 
and  her  choice  was  recognized  and  sanctioned  by  Congress,  so  far  as  the  public 
lands  of  the  United  States  were  concerned.'* 

And  acrain  * 

"  It  needs  only  to  be  added  that,  by  the  settled  rule  of  decision  In  the  Supreme 
Court  of  the  United  States,  conveyances  by  the  United  States  of  public  lands 
on  nonnavlgable  streams  and  lakes,  when  it  is  not  provided  otherwise,  are  to 
be  constructed  and  have  effect  according  to  the  law  of  the  State  in  which  the 
lands  are  situate,  so  far  as  the  rights  and  Incidents  of  riparian  proprietorship 
are  concerned.  (Hardin  v,  Jordan,  140  U.  S..  370,  384,  402;  Hardin  t?.  Sheed, 
190  U.  S.,  508,  519 ;  Whittaker  v.  McBrlde.  197  U.  S.,  510 ;  Harrison  v,  FIte, 
78  C.  C.  A.  447,  148  Fed.,  781,  783.)  Here  It  Is  not  provided  otherwise,  either 
by  statute  or  by  the  patent,  and,  as  has  been  seen,  the  local  law  does  not  recog- 
nize a  conveyance  of  the  land  as  carrying  any  right  to  the  unappropriated 

waters  of  the  stream.'*  ^         .^    ^  4.  ^.^  «^i.  ..«„- 

It  Is  therefore  believed  that  the  patent  from  the  Government  did  not  pass, 
and  the  patentee  did  not  take  riparian  rights  to  the  waters  In  question,  but 
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that  said  lands  are  held  by  the  complainants  subject  to  the  law  of  appropriation 
of  waters  as  established  in  this  State.  And  inasmuch  as  there  is  no  testimony 
showing  any  right  to  the  waters  of  Cascade  Creek  in  the  complainant  Bigger, 
other  than  that  of  a  riparian  owner,  the  finding  of  the  court  must  be  against 
him,  and  his  case  dismissedt  if  the  alleged  threatened  acts  would  constitute 
a  valid  appropriation. 

2.  If  the  defendant  were  permitted  to  impound  and  pipe  the  waters  of  Cas- 
cade  Creek  for  the  purpose  of  generating  electricity  to  be  sold  by  it  as  a  com- 
modity, as  charged  in  the  bill  it  was  threatening  to  do  ;ind  admitted  in  the 
answer  and  Fhown  by  the  proof  it  intended  to  do,  such  acts  would  have  con- 
stituted a  valid  appropriation  of  said  waters  under  the  eoustitutlon  and  laws 
of  the  State  of  Colorado  as  they  have  been  constituted  by  the  court  of  last 
resort  in  this  State.  (Lambom  v.  Bell,  18  Colo.,  346;  Sternberger  v.  Seaton  N. 
Col,  45  Colo.,  401;  See  also,  Schwab  v.  Beam,  86  Fed.,  41,  43.) 

3.  Does  the  testimony  show  an  appropriation  of  the  waters  of  Cascade  Creek 
by  the  complainant  company  or  its  predecessors  in  title  along  the  falls  as  they 
flow  through  Cascade  Canyon? 

The  people  of  Colorado  dedicated  to  the  public  all  unappropriated  waters  of 
every  natural  stream  within  its  borders  and  made  them  subject  to  appropria- 
tion as  private  property.     (Const,  of  Colo.,  art.  16,  sees.  5  and  6.) 

Section  6  reads,  in  part,  as  follows: 

"The  right  to  divert  the  unappropriated  waters  of  any  natural  stream  ti> 
beneficial  uses  shall  never  be  denied." 

But  neither  the  manner  of  making  such  appropriation  nor  the  acts  necessary 
to  be  done  to  constitute  an  appropriation  has  been  definitely  fixed  by  the  con- 
stitution, by  the  statutes,  or  by  the  decisions  of  he  courts.  Nor  has  the  term 
**  beneficial  uses,"  as  used  in  section  6,  supra,  been  definitely  fixed  and  limited 
in  its  meaning.  I  can  not  better  express  my  own  views  as  to  the  meaning  of 
that  phrase,  applicable  to  the  facts  here,  than  to  quote  a  jiart  of  the  brief  of 
the  learned  solicitor  for  complainant: 

"  The  courts  have  not  defined,  because  they  as  yet  are  unable  to  define,  the 
exact  boundaries  of  the  territory  known  as  *  beneficial  use.' " 

Mr.  Kinney,  in  his  work  on  Irrigation,  says: 

"The  puri'ose  contemplated  for  the  use  of  the  water  may  be  irrigation  for 
agricultural  or  horticultural  purposes,  mining,  milling,  manufacturing,  domestic^ 
or  any  other  purpose  for  w^hich  water  is  neetled  to  supply  the  natural  and  arti- 
ficial wants  of  man  provided  to  be  a  beneficial  use."     (Sec.  150  ) 

Pomeroy  says  (sec.  47)  : 

"  The  purpose  may  be  mining,  milling,  manufacturing.  Irrigating,  agricul- 
tural, horticultural,  domestic,  or  otherwise;  but  there  must  be  some  actual, 
positive,  beneficial  purpose,  existing  at  the  time  or  contemplated  in  the  future^ 
as  the  subject  for  which  the  water  is  to  be  utilized. 

"  The  public  health  is  a  beneficial  use,  and  for  that  purpose,  among  others,  a 
city  may  condemn  streams  of  water.  The  water,  when  fo  obtained,  may  be 
used,  and  is  used,  in  any  manner  that  will  promote  the  public  health;  it  is 
used  for  sprinkling  the  streets,  waFhing  the  pavements,  and  flushing  the  sewers. 

"  Rest  and  recreation  Is  a  beneficial  use,  and  for  that  purpose  water  is  used 
to  make  beautiful  lawns,  shady  avenues,  attractive  homes,  and  public  paries, 
with  fountains,  lakelets,  and  streams,  and  artificial  scenic  beauty. 

"  Cities  condemn  water  and  use  water  for  the  foregoing  purpose&  No  one 
questions  but  that  public  health,  rest,  and  recreation  is  a  domestic  use  as 
well  as  a  beneficial  use.  No  one,  we  may  add,  questions  the  right  to  these 
uses. 

"  The  law  inside  of  a  city  is  not  difl'erent  from  the  law  outside  of  the  city. 
In  one  Fense  there  Is  no  commercial  value  to  fountains  and  parks;  they  do  not 
bring  in  a  revenue,  but  they  are  vastly  beneficial  to  the  public  health,  rest,  and 
recreation,  and  such  fact  is  recognized  the  world  over,  and  there  can  be  no 
question  but  that  water  applied  to  their  maintenance  and  creation  is  a  'bene- 
ficial  use.' 

"  We  say  that  the  creation  of  a  summer  resort  Is  a  beneficial  use  Is  It  no 
benefit  to  the  public  to  spend  money  in  making  a  beautiful  place  in  nature 
visible  and  enjoyable?  Is  it  not  in  line  with  public  health,  rest,  and  recrea- 
tion? If  a  person  takes  a  stream  and,  after  putting  in  waterfalls,  ponds, 
bridges,  walls,  shrubbery,  and  bluegrass  sod,  works  It  into  a  beautiful  home, 
that  is  a  beneficial  use.  It  is  beneficial  to  the  weary,  ailing,  and  feeble 
that  they  can  have  the  wild  beauties  of  nature  placed  at  their  convenient  dis- 
posal.   Is  a  piece  of  canvas  valuable  only  for  a  tent  fly  but  worthless  as  a 
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painting?  Is  a  block  of  stone  benefictaUy  uned  when  pnt  Into  the  walls  of  a 
dam  and  not  beneficially  used  when  carved  Into  a  piece  of  statuary?  Is  the 
test  dollars,  or  has  beauty  of  scenery,  rest,  recreation,  health,  enjoyment  J»ora«>- 
thing  to  do  with  it?  Is  there  no  beneficial  use  excejit  that  which  \h  inirely 
commercial  ? 

**  It  would  st»em  that  parks  and  playgroundis  and  blue  grass  are  beneflcs  and 
tliolr  uses  Ijeneflolal  although  there  is  no  profit  derivtnl  from  them ;  if  not,  then 
the  conrt*ntinn  of  the  defendant  corporation  must  be  maintained  that  nothing 
but  money-making  schemes  are  beneficial.  The  world  delights  in  scenic  beauty, 
bnt  must  scenic  beauty  disappear  because  it  has  no  appraised  cash  value?  If 
this  defendant  corporation  takes  rbe  water  out  of  Cascade  Canyon,  It  can  take 
the  ijvater  out  of  the  Seven  Falls  and  Cheyenne  Canyon,  and  Glen  Eyrie,  and 
the  beautiful  parks,  and  homes  and  summer  resorts  of  the  State.  We  feel 
conii>ened  to  pay  that  there  are  other  beuerttial  uses  of  the  fall  of  w:iter  than  the 
more  production  of  commodities  in  comretllion  with  others  now  existing.  When 
the  defendant  company  says  the  ccniplalnants  are  putting  the  fall  of  the  water 
to  no  beneficial  use,  it  means  that  the  complainnuts  are  not  ruiniuj:  the  beautiful 
scenery  for  cash." 

It  is  therefore  held  that  the  maintenance  of  the  vegetation  in  Cascade  Canyon 
for  the  purposes  to  which  it  has  been  devoted  by  the  complainant,  by  the  flow 
and  se9page,  and  mist  and  spray  of  the  stream  and  its  falls  as  it  passes  through 
the  canyon,  is  a  beneficial  use  of  such  waters  within  the  meaning  of  said  section 
6,  article  16  of  the  constitution,  that  the  complainant  intende<l  to  use  the 
w:it€r8  of  Cascade  Creek  for  tliat  purpose  and  has  so  used  theui  for  many 
years  and  thereby  appropriated  the  siime.  The  complainant  is  not  required  to 
construct  ditches  or  artificial  ways  through  which  the  water  might  be  taken 
from  the  stream  in  order  that  it  might  appropriate  the  same.  The  only  indis- 
X>eu»)b1e  requirements  are  that  the  appropi iatoi'.  in  order  to  constitute  a  valid 
appropriation,  first,  must  intend  to  use  the  waters  for  a  beneficial  use,  and, 
second,  actually  apply  tliem  to  a  beneficial  use.  There  is  express  statutory 
recognition  of  utilization  of  lands  from  natural  overflow  as  one  means  of  ap- 
propriation, as  in  the  flooding  of  meadows  by  natural  overflow  without  the  use 
of  any  artificial  means  whatever.  (Rev.  »Stats.  of  Colo..  1908,  sec.  3165:  Humph- 
reys Co.  r.  Frank,  46  Colo.,  524 ;  Broad  Run  Inv.  Co.  t\  Deuel  &  Snyder  Imp. 
Co.,  108  Pac.  (Colo.),  755.) 

riie  supremo  court  of  this  State,  in  considering  the  means  necessary  to  con- 
stitute appropriation,  in  Thomns  r.  Gulraud  (6  Colo.,  530,  533),  said: 

"  We  do  not  agree  with  counsel  for  plaintiff  in  error  In  their  position,  as  we 
understand  it  that  the  approi)riation  of  water  by  Guiraud  in  1862  was  not  valid 
or  permanent  because  he  constructed  no  ditches.  Some  of  the  witnesses  testify 
that  he  did  construct  ditches,  but  it  is  unnecessary  for  us  to  weigh  the  testi- 
mony and  determine  the  preponderance  thereof  upon  this  question.  If  a  dam 
or  contrivance  of  any  kind  will  sulTer  to  turn  wnter  from  the  stream  and 
moisten  the  land  sought  to  be  cultivated,  it  is  suflScIent  though  no  ditch  is 
needed  or  constructed.  Or  if  land  be  rendered  productive  by  the  natural  over- 
flow of  the  water  thereon,  without  the  aid  of  any  appliances  whatever,  the  culti- 
vation of  such  land  by  means  of  the  water  so  naturally  moistening  the  same  is 
a  sufficient  appropriation  of  such  water,  or  so  much  thereof  as  is  reasonably 
necessary  for  such  use.  The  true  test  of  approprfation  of  water  is  the  success- 
ful npplication  thereof  to  the  beneficial  use  designed:  and  the  method  of  divert- 
ing or  carrying  the  same  or  making  such  application  is  immaterial." 

And  again,  considering  the  same  question,  that  court,  in  Larimer  Co.  R.  Co.  v. 
People  ex  rel.  (8  Colo.,  614,  at  610),  decU^res: 

"  It  is  claimed  that  when  the  constitution  recognizes  the  right  to  appro- 
priate water  by  diversion,  it  excludes  the  appropriation  thereof  in  any  other 
manner.  Further,  that  the  word  *  divert'  means  to  take  or  carry  it  away  from 
the  bed  or  channel  of  the  stream :  that  therefore  respondent's  act  of  utilizing 
a  natural  reservoir  in  the  bed  of  the  stream  and  thus  storing  surplus  water  for 
future  use,  not  being  a  diversion  in  the  sense  of  the  constitutional  provision 
cited,  is  in  conflict  therewith.  We  are  not  prepared  to  concede  the  correctness 
of  counsel's  position.  It  is  our  opinion  that  the  above  is  not  the  most  natural 
and  reasonable  view  to  adopt  concerning  the  meaning  of  the  constitution.  The 
word  'divert*  must  be  interpreted  in  connection  with  the  word  'appropria- 
tion •  and  with  other  language  used  in  the  remaining  sections  of  that  instrument 
referring  to  the  subject  of  irrigation.  We  think  there  may  be  a  constitutional 
appropriation  of  water  without  its  being  at  the  Instant  taken  from  the  bed  of 
the  stream.    This  court  has  held  that  *  the  true  test  of  the  appropriation  of 
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water  is  tbe  successful  application  thereof  to  the  beneflcial  use  designed,  and 
the  method  of  diverting  or  carrying  the  same  or  making  such  application  is 
immaterial.' "     (Thomas  v.  Guiraud,  6  Colo.,  6S0.) 

See  also  Fort  Morgan  L.  &  G.  Ck>.  t;.  South  Platter  Ditch  Co.,  16  CJolo.,  1,  5. 

In  Offleld  V,  Ish,  57  Pac.  (Wash.),  809,  it  is  said: 

*'  The  right  to  use  the  water  is  the  essence  of  appropriation.  The  means  by 
which  it  is  done  are  incidental.'* 

See  also  McCall  v.  Porter  (70  Pac.  (9re.),  820,  822). 

It  therefore  appears  that  the  waters  of  Cascade  Creels,  which  the  defendant 
threatens  to  Impound  and  carry  away  in  pipes,  has  already  been  appropriated 
by  the  complainant,  the  Cascade  Town  Co.,  for  beneflcial  uses,  and  that  it  has 
ft  Tested  property  right  therein  which  the  defendant's  contemplated  acts,  if 
executed,  will  destroy.  The  complainant  company  may  have  a  decree  as  prayed, 
with  costs.  The  bill  of  complainant.  Bigger,  will  be  dismissed,  with  costs  to  the 
defteidant  against  him. 


DUtrict  Judge, 
PuKBLO,  Colo. 


[Telegram.] 

Febeuabt  17, 1911. 

We  respectfully  urge  that  you  use  every  effort  to  secure  the  adoption  of 
Senate  joint  resolution  143  extending  the  Burton  Act  for  the  preservation  of 
Niagara  River.  The  Burton  Act  was  carefully  framed  to  recognize  and  protect 
every  interest  then  existing  to  the  full  extent  of  all  development  then  projected. 
To  maintain  the  status  can  inflict  no  possible  harm  upon  existing  enterprises. 
To  change  it  as  proposed  by  the  Alexander  bill,  will  quickly  produce  maximum 
Canadian  development  by  permitting  the  full  utilization  in  the  United  States  of 
the  power  generated  in  Canada  against  the  spirit  of  the  treaty  and  to  the  great 
detriment  of  Niagara  Falls.  We  earnestly  urge  that  no  further  hearings  be 
granted  but  that  the  resolution  be  at  once  pressed  for  passage.  Public  senti- 
ment throughout  the  entire  country  has  hitherto  been  overwhelmingly  expressed 
to  Congress  In  support  of  the  Burton  Act. 

The  Mebohantb'  Association  of  New  Tobk. 


The  J.  L.  Hudson  Co., 

Detroit,  Mich..  May  6,  1911. 
Mr.  RiCHABD  B.  Watbous, 

becretary  American  Civic  Association,  Washington,  D.  G. 

My  Deab  Mb.  Watbous:  I  have  yours  5th  and  have  written  to  each  nvomber 
of  the  Senate  Committee  on  Foreign  Relations,  except  Mr.  Burton,  as  follows : 

'M  am  exceedingly  interested  in  Niagara  Falls.  For  40  years  I  have  been  in 
the  habit  of  going  there.  I  have  never  seen  anything  that  compares  with  the 
Falls  in  grandeur,  and  I  have  been  utterly  opposed  to  diverting  the  waters  from 
their  natural  course. 

"  I  think  we  made  a  mistake  in  giving  the  power  companies  any  rights  there 
at  all.  They  now  use  84,000  cubic  feet  per  second  and  want  56,000.  I  feel  very 
earnestly  that  their  request  should  be  denied.  The  enormous  amount  of  water 
that  went  over  the  Falls  before  any  of  it  was  diverted  was  none  too  much,  and 
now  in  many  places  the  decrease  is  noticeable. 

"  I  hope  your  committee  will  report  the  Burton  bill  out  favorably,  nnd  that 
the  Senate  will  approve  of  the  committee's  findings.  I  think  the  finnnclal 
advantage  of  any  man  or  any  set  of  men  should  not  be  considered  at  all  in 
connection  with  such  a  world  wonder  as  Niagara  Falls  is. 

**  I  hope  you  think  as  I  do  about  it,  and  that  you  will  support  the  Burton  bill." 

To  Mr.  Burton  I  have  written : 

"  I  am  very  much  interested  in  Niagara  Falls  and  have  written  to  each  mem- 
ber of  the  Senate  Committee  on  Foreign  Relations  as  follows :  '  Cten  I  do  any- 
thing further  to  help  you  in  this  matter? '  ** 

With  kind  regards,  I  am. 

Yours,  very  truly,  J.  L.  Hudson. 
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BHIB  AND  ONTARIO   SANITARY   CANAL  OOMPANY— PROPOSED   BILL 

FOR  GONGRBSS. 

A  BILL  To  j?iTe  effect  to  the  treaty  between  the  United  States  and  Great  Britain. 

Whereas  it  is  stipulated  in  Article  V  of  a  treaty  between  the  United  States 
and  Great  Britain,  signed  January  eleventh,  nineteen  hundred  and  nine,  com- 
monly known  as  the  waterways  treaty,  that  the  United  States  may  authorize 
and  permit  the  diversion  within  the  State  of  New  York  of  the  waters  of  the 
Niagara  River  above  the  Falls  for  power  purposes,  not  exceeding  in  the  aggre- 
gate a  daily  diversion  at  the  rate  of  twenty  thousand  cubic  feet  per  second, 
provided  the  level  of  Lake  Erie  and  the  flow  of  the  Niagara  River  sliall  not  be 
appreciably  lowered;  and 

Whereas  the  prohibitions  of  Article  V  do  not  apply  to  the  diversion  of  water 
for  sanitary  and  domestic  purposes,  and  for  the  service  of  canals  for  the  pur- 
pose of  navigation ;  and 

Whereas  it  is  stipulated  in  Article  IV  of  said  treaty  that  the  boundary  waters 
■hall  not  be  polluted  on  either  side,  to  the  injury  of  health  or  proi)erty  on  the 
other;  and 

Whereas  the  cities  bordering  upon  the  Niagara  River  and  situate  in  the  dis- 
trict contiguous  thereto  are  subjected  to  epidemics  of  typhoid  fever  caused  by 
the  i)olluted  water  taken  from  Niagara  River,  and  considerations  of  public 
health  demand  the  abatement  of  these  dangers  without  delay ;  and 

Whereas  the  Erie  and  Ontario  Sanitary  Canal  Company  has  been  organized 
tmder  the  laws  of  the  State  of  New  York  to  construct,  without  State  or  Federal 
aid,  a  canal  between  Lake  Erie  and  Lake  Ontario,  beginning  at  a  point  at  or 
near  Smokes  Creek,  south  of  the  city  of  BuCTalo  on  Lake  Erie,  ahd  thence  to 
the  mouth  of  Eighteen  Mile  Creek  on  Lake  Ontario,  a  distance  of  fifty  miles, 
more  or  less;  and  « 

Whereas  it  is  hereinafter  provided  that  said  canal  shall  be  used  free  of  cost 
by  the  cities  of  Lackawanna,  Buffalo,  Tonawanda,  North  .Tonawanda,  Niagara 
f^lls,  Lockport,  and  all  other  municipalities  and  communities  situate  upon  the 
Niagara  frontier,  to  carry  off  all  the  sewage  and  the  sewage-polluted  storm 
waters  now  flowing  from  said  towns,  cities,  and  municipalities  into  Lake  Erie 
and  the  Niagara  River,  polluting  the  water  thereof,  to  the  great  injury  to  the 
health  of  the  person^^  living  along  the  said  Niagara  frontier;  and 

Whereas  the  said  canal  will  be  of  sufficient  depth  and  width  to  enable  boats, 
barges,  and  other  water  craft  of  large  tonnage  to  navigate  the  same  from  its 
beginning  on  Lake  Erie  to  a  point  intercepting  the  Erie  Canal  at  or  near  thQ 
city  of  Lockport,  in  the  State  of  New  York,  thereby  increasing  the  efficiency  and 
the  value  to  the  public  of  said  Erie  Canal ;  and 

Whereas  the  level  of  Lake  Erie  will  not  be  lowered  by  the  building  of  said 
canal  so  as  to  interfere  with  or  affect  its  navigability ;  and  the  waters  flowing 
within  the  Niagara  River,  now  under  the  control  of  the  War  Department,  shall 
not  be  diverted  so  as  to  affect  the  beauty  and  grandeur  of  the  volume  thereof 
flowing  over  Niagara  Falls:  Therefore,  to  carry  out  conservation  of  health  and 
power. 

Be  it  enacted  by  the  Scfiate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled — 

That  the  Erie  and  Ontario  Sanitary  Canal  Company,  a  corporation  organized 
under  the  laws  of  the  Staid  of  New  York,  be,  and  the  same  is  hereby,  authorized 
to  take  six  thousand  cubic  feet  of  water  per  second  from  Like  Erie  and  Niagara 
River  for  sanitary  purposes  and  canal  navigation  and  i)ower,  four  thousand 
four  hundred  cubic  feet  thereof  being  the  remaining  part  unused  of  the  twenty 
thousand  cubic  feet  allowed  for  power  on  the  American  side  under  said  treaty, 
and  one  thousand  six  hundred  cubic  feet  thereof  being  an  allowance  under 
said  treaty  especially  for  sanitation  and  navigation,  which  volume  of  water 
shall  be  ^aken  through  three  channels,  designated  as  Buffalo  River,  Smokes 
Creek,  and  Black  Rock  Harbor. 

Sec.  2.  That  the  company  within  two  years  after  the  passage  of  this  act  shall 
begin  the  construction  of  the  aforesaid  canal  without  seeking  from  State  or 
Nation  other  aid  than  that  afforded  by  such  cooperation  as  may  properly  be 
effected  between  Federal  and  State  authorities;  and  the  said  company  shall 
thereafter  with  due  diligence  prosecute  the  work  to  completion. 

Sec.  3.  That  in  consideration  of  the  aforesaid  grant  said  company  shall  give 
to  the  cities  of  Lackawanna,  Buffalo,  Tonawanda,  North  Tonawanda,  Niagara 
Falls,  Lockport,  and  all  other  municipalities,  public  and  private  corporations. 
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and  Individuals  situate  or  living  in  what  is  known  as  the  Niagara  frontier  the 
free  use  and  perpetual  right  to  use  the  said  canal  for  sewage-disposal  purposes, 
and  for  the  carrying  off  of  flood  waters  caused  by  storms. 

Sec.  4.  That  In  consideration  of  the  facilities  which  it  will  afford  to  the  com- 
munities, municipalities,  corporations,  and  individuals  enumerated  in  section 
three  of  this  act  the  company  shall  have  and  forever  enjoy  the  right  to  and 
possession  of  all  the  water  power  which  it  is  possible  to  develop  from  the 
volume  of  water  which  this  act  permits  it  to  withdraw  from  Lake  Erie  and 
cause  to  flow  through  its  proposed  channels  into  Lake  Ontario. 

Sec.  5.  That  the  company  sliall  have  the  right,  when  Buffalo  River  shall  have 
been  sufficiently  deepened  and  enlarged  to  a  Junction  with  the  proposed  canal, 
to  make  a  proper  connection  of  said  river  with  said  canal,  and  thereafter  cause 
the  waters  of  Lake  Erie  to  flow  through  said  Buffalo  Kiver  Into  the  said  canal. 

And  further,  that  the  said  company  may  make  such  changes  and  improve- 
ments in  Smokes  Creek,  Ellicott  Creek,  and  other  streams  in  Erie  and  Niagara 
Counties  as  will  permit  water  to  enter  the  said  streams  from  Lake  Erie,  and 
through  tliem  into  the  canal  of  the  said  company,  and  through  the  siime  into 
Lake  Ontario. 

And  further,  that  the  said  company  may  build  and  maintain  at  the  mouths 
of  Smokes  Creek  and  Eighteen  Mile  Creek  such  protecting  piers  and  docks 
as  may  be  necessary  to  carrj'  out  the  purposes  and  operations  of  the  company ; 
all  of  which  construction  affecting  navigation  shall  be  done  under  the  direction 
of  the  War  Department. 

Sec.  6.  That  the  provisions  of  this  law  shall  cease  to  be  operative  should  it 
be  Judicially  determined  that  said  company  has  entered  any  conspiracy  or  un- 
lawful combination  or  monopoly  in  restraint  of  trade. 

Sec.  7.  That  the  Secretary  of  War  shall  continue  the  present  permits  for  the 
diversion  of  fifteen  thousand  six  hundred  cubic  feet  per  second. 


Niagara  Falls,  N.  Y.,  January  J8,  1912. 
By  Delegate  F.  M.  Hallett: 

Whereas  the  Committee  on  Foreign  Affairs  of  the  House  of  Representatives 
is  at  this  time  considering  legislation  on  Niagara  River  diversion  for  power 
development;  and 

Whereas  there  is  now  no  competition  among  the  Niagara  River  power  com- 
panies, with  the  result  that  exorbitant  prices  are  charged  for  electric  current 
for  power  and  lighting  purposes  in  this  city :  Therefore  be  it 

Resolved,  That  the  delegates  in  the  Trades  and  I^bor  Council  of  Niagara 
Falls,  N.  Y.,  assembled,  respectfully  urge  that  the  committee  forward  legisla- 
tion extending  the  limit  of  Niagara  Rlv(?r  diversion  from  15,000  cubic  feet  per 
second  to  20,000  cubic  feet  per  second;  and 

That  the  Committee  on  Foreign  Affairs  make  provision  In  the  pending  bill 
to  grant  to  the  city  of  Niagara  Falls  the  right  to  apply  for  a  permit  to  divert 
water  from  the  Niagara  River  for  power  purposes,  so  as  to  permit  the  creation 
of  a  municipal  electric  lighting  and  power  plant ;  and  be  It  further 

Resolved,  That  a  copy  of  this  resolution  be  forwarded  to  Representative 
William  Sulzer.  of  New  York,  chairman  of  the  Committee  on  Foreign  Affairs; 
to  Representative  James  S.  Simmons,  of  Niagara  Falls,  N.  Y. ;  and  to  Repre- 
sentative Charles  Bennett  Smith,  of  Buffalo,  N.  Y.,  asking  their  efforts  to  for- 
ward such  legislation. 

Jos.  P.  Hunter,  President, 
John  J.  Nichols,  Secretary. 


The  Toronto  Power  Co.  (Ltd.), 
Toronto,  Ontario,  January  20, 1912. 
Hon.  Henry  Lewis  Stimson, 

Secretary  of  War,  Washington,  D.  C. 

Dear  Sir:  Re  "An  act  for  the  control  of  the  waters  of  Niagara  River,  for 
the  preservation  of  Niagara  Falls,  and  for  other  purposes,"  and  license  of  the 
Niagara  Falls  Electrical  Transmission  Co. 

We  understand  that  In  the  recent  hearing  In  regard  to  the  licenses  for  im- 
porting power  to  the  United  States  from  Canada  under  what  is  known  as  the 
Burton  Act,  which  licenses  are  expiring  March  1.  1912,  that  the  statement  was 
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made  that  the  46,000  horsepower  allowed  the  Niagara  Falls  Electrical  Trans- 
missioii  Go.  for  importation  under  the  terms  of  the  act  was  not  being  used,  and 
was  consequently  not  available  for  United  States  demand  for  power. 

If  you  will  be  good  enough  to  grant  us  the  favor  of  an  interview,  we  will  be 
glad  to  go  to  Washington  any  time  convenient  to  your  honorable  self  to  refute 
this  statement. 

Very  truly,  yours,  Rodebt  J.  Fleming,  General  Manager, 

[First  indorsement.] 

War  Department, 
Office  of  the  Secsetaby, 

January  28,  1912, 

Letter  dated  Toronto,  Ontario,  January  20,  from  Robert  J.  Fleming,  general 
manager  the  Toi-onto  Power  Co.  (Ltd.),  re  use  of  power  allowed  the  Niagara 
Falls  Electrical  Transmission  Co. 

The  Secretary  of  War  wishes  a  report  from  you  on  this  matter. 

W.  R.  Pedigo,  Private  Secretary, 
The  Chief  of  Engineebb. 

I  Second  Indornement.] 

Wab  Department, 
Office  of  the  Chief  of  Engineers, 

Washington,  January  BS,  VJlt, 

1.  Respectfully  returned  to  the  Secretary  of  War. 

2.  It  is  believed  that  the  hearing  .referred  to  within  is  the  one  which  has  been 
in  progress  before  the  Committee  on  Foreign  Affairs  of  the  House  of  Repre- 
sentatives since  the  16th  instant,  with  reference  to  the  diversion  of  water  at 
Niagara  Falls  and  the  importation  of  electrical  power  from  Canada,  and  which, 
it  has  been  announced,  will  t>e  resumed  at  10  o*cIoclc  on  the  morning  of  the  26th 
instant.  Representatives  of  different  power  and  transmission  companies  have 
been  present  at  the  various  sessions,  and  free  expression  of  their  views  has 
been  invited. 

3.  It  is  recommended  that  Mr.  Fleming  be  informed  accordingly  by  telegraph 
and  that  this  letter  be  referred  to  Hon.  William  Sulzer,  chairman  of  the  House 
Committee  on  Foreign  Affairs,  with  a  statement  of  the  action  taken  by  the  Sec- 
retary of  War. 

EwD.  Burr, 
Acting  Chief  of  Engineers. 

[Third  Indorsement.] 

War  Department,  January  2\,  1912. 

Respectfully  referred  to  Hon.  William  Sulzer,  chairman  Committee  on  For- 
eign Affairs,  House  of  Representatives,  Mr.  Iteming  having  been  advised  in 
accordance  with  the  recommendation  of  the  Acting  Chief  of  Engineers,  United 
States  Army — copy  of  telegram  herewith. 
By  order  of  the  Secretary  of  War: 

John  C.  Soofield, 
Assistant  and  Chief  Clerk. 


Washington,  D.  C,  February  5,  1912, 
The  Secretary  of  War. 

Dear  Sir  :  Representing  the  Erie  &  Ontario  Sanitary  Canal  Co.,  I  offer  to  pay 
one-sixth  of  the  cost  of  diffusing  the  waters  above  the  Horseshoe  Falls,  accord- 
ing to  plans  of  Isham  Randolph,  explained  heretofore  to  President  Taft  and  the 
engineers  of  the  Canadian  Government,  provided  the  grant  aslced  for  by  the 
company  of  6,000  cubic  feet  per  second  is  made  under  the  terms  of  the  treaty 
between  the  United  States  and  Great  Britain  signed  January  U,  1909. 

MaJ.  Keller  has  recommended,  in  Senate  Document  No.  105,  page  15,  that 
similar  diffusion  works  be  paid  for  by  the  i)ower  companies,  and  it  is  to  carry 
out  the  spirit  of  that  recommendation  that  I  malce  this  statement 
Yours,  truly, 

Erie  &  Ontario  Sanitary  Canal  Co., 
By  Millard  F.  Bowen,  President, 
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La  Sazxe,  N.  Y.,  January  4,  19t2. 
Hon.  Wm.  Sulzeb,  M.  O., 

Washington,  D,  (7. 

Deab  Sib:  Since  the  inclosed  letter  was  written  the  Burton  Act  has  been 
extended  to  March  31,  1912,  thus  making  it  doubly  certain  that  the  neact  session 
of  Ck)ngres8  will  be  called  upon  for  some  solution  of  this  great  problem. 

In  the  preparation  of  the  accompanying  letter  I  have  made  use  of  the  reports 
of  United  States  engineers,  the  published  records  of  hearings  before  the  Com- 
mittees on  Rivers  and  Harbors  at  Washington,  and  my  own  personal  knowledge 
of  the  power  situation  on  the  Niagara  frontier.  I  have  no  financial  Interest 
in  or  connection  with  any  existing  or  prospective  power  company,  and  only 
desire  that,  with  Just  and  proper  regard  for  vested  Interests  of  great  value  that 
can  not  be  ignored,  such  legislation  may  now  be  had  as  will  most  surely  promote 
the  public  welfare. 

It  certainly  i^  true  that  the  conservation  and  proper  utilization  of  the  nation's 
water  power  takes  rank  in  Importance  with  the  great  reclamation  prospects  of 
the  West  In  which  the  Government  is  now  wisely  engaged.  If  in  your  estima- 
tion I  can  be  of  any  further  use  in  connection  with  the  Niagara  situation,  I 
shall  be  glad  to  be  considered  at  your  service. 

Very  respectfully,  yours,  John  W.  Williams. 


790  Bllicott  Squabe,  January  9,  1912, 
Hon.  WnxiAM  Sxtlzeb, 
Washington^  D,  0. 

Deab  Sib:  I  hear  that  the  State  conservation  commissioners  are  to  be  hoard 
before  your  committee  next  Tuesday ;  is  that  a  fbct? 

Now  that  the  international  Joint  commission  is  organized,  I  wish  that  the 
whole  subject  of  the  Niagara  River  waters  could  be  referred  to  that  commis- 
sion; I  talked  with  Chairman  Tawney  last  Sunday  here  about  it,  and  he  was 
not  sure  of  their  Jurisdiction;  but  if  all  agree  upon  a  reference  and  Join  in 
the  hearing  there  Is  no  doubt  of  Jurisdiction.  As  soon  as  rules  of  procedure  are 
adopted  hearings  will  be  held,  and  I  hope  that  we  can  get  to  work  without 
delay. 

Yours,  very  truly,  Mili^abd  F.  Bowen. 


Webtheimbb  &  Duffy, 
302-^04  Broadway,  New  York,  February  6,  1912, 

Hon.  WiLUAM  Sxtlzeb, 

Chairman  Foreign  Relations  Committee,  Washington,  D,  C, 

My  Deab  Sib:  As  a  citizen  interested  in  the  event,  I  write  to  bespeak  your 
active  and  favorable  interest  in  behalf  of  the  bill  which  is  now  before  your  com- 
mittee affecting  the  amount  of  the  water  which  may  be  diverted  at  Niagara 
Falls  for  the  purposes  of  power.  My  understanding  is  that  this  bill  is  intended 
to  make  effective  the  conditions  of  the  recent  treaty  between  the  United  States 
and  Great  Britain,  and  it  is  highly  desirable  that  the  present  anomalous  con- 
dition shall  not  be  permitted  to  continue,  but  that  the  State  of  New  York  shall 
have  the  right  to  its  Just  proportion  of  water,  which  means  Increased  manu- 
facturing facilities  and  the  further  development  of  the  Industries  of  our  State. 
It  is  needless  to  suggest  that  your  committee  will  properly  protect  the  national 
interests  and  by  proper  provision  secure  the  supervision  of  the  War  Depart- 
ment as  to  the  due  and  proper  exercise  of  the  rights  which  the  bill  would  confer. 
The  writer  trusts  that  your  committee  will  promptly  report  the  bill  out,  and 
Heels  that  your  record  for  disinterested  public  service  will  be  enhanced  by  the 
vigorous  championship  of  this  fair  and  reasonable  measure. 
Very  truly,  yours, 

Jas.  Kino  Duffy. 


Clifford  B.  Habmon  &  Co.  (Inc.), 

New  York,  February  6, 1912, 

Hon.  William  Sulzeb, 

Chairman  Committee  on  Foreign  Relations,  Washington,  D.  C. 

Deab  Sib:  I  understand  that  your  committee  Is  preparing  to  report  out  a 
bill  determining  the  amount  of  water  which  may  be  diverted  from  Niagara 
River  above  the  Falls  for  power  purposes,  thus  making  effective  the  recent 
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treaty  between  Great  Britain  and  the  United  States.  In  our  opinion,  the  maxl- 
mom  limitation  of  20,000  cubic  feet  per  second  allowed  by  the  treaty  should  be 
permitted  to  be  diverted.  In  order  that  the  Industrial  development  of  the  State 
of  New  York  may  be  enhanced  as  fully  as  possible.  To  this  end  it  is  desirable 
that  the  present  Burton  Act  should  not  be  continued,  but  that  the  proper 
officers  of  the  State  of  New  York  should  be  given  the  right  to  determine  to 
whom  and  In  what  amounts  the  water  should  be  diverted,  subject  only  to  the 
supervision  of  the  Secretary  of  War,  who  must  necessarily  have  the  right  to 
determine  whether  or  not  the  maximum  is  exceeded. 

Trusting  that  you  and  the  members  of  your  committee  will  report  out  and 
support  legislation  of  this  character,  as  we  believe  the  Conservation  Commission 
of  the  State  of  New  York  are  fully  qualified  to  see  that  it  is  developed  to  the 
interests  of  resident  users  in  this  State,  we  are, 

Very  respectfully,  yours,  Clifford  .B.  Habmon. 


State  of  New  Yobk,  Consebvation  Commission, 

Albany,  January  17,  1912, 
Hon.  WnxiAM  Sulzeb, 

Chairman  Oammiitee  on  Foreign  Affairs,  Washinoion,  D,  C. 

DsAB  Mb.  Sulzeb:  We  are  in  receipt  of  your  valued  favor  of  January  15 
relative  to  your  committee  having  fixed  next  Tuesday,  the  28d  instant,  at  10 
o'clock  a.  m^  to  hear  the  r^reeentatlves  of  the  State  of  New  York,  and  thank 
yoQ  for  having  advised  us. 

Very  truly,  yours,  Consebvation  Commission, 

By  Albert  B.  Hott, 

Secretary  to  Commission* 


Committee  on  Bxpenditubes  in  the  Tbeasuby  Department, 

UNiTEn  States  Senate, 
Washington,  January  18,  1912. 
Hon.  William  Sulzeb, 

House  of  Representatives. 

Mr  Deab  Mb.  Sulzeb  :  I  have  your  kind  invitation  to  appear  t>efore  the  com- 
mittee in  regard  to  Niagara  Falls.    I  shall  probably  wish  to  say  something  on 
this  subject,  if  you  can  afford  opportunity  before  you  come  to  a  final  concluAon. 
I  wonld  rather  wait  until  the  views  of  the  others  are  presented. 
Yours,  very  respectfully, 

T.  B.  Burton. 


Chambeb  of  Commebce  and  Manufactubbbb*  Club, 

Buffalo,  January  24,  1912. 
Hon.  William  Sulzeb, 

Chairman  Committee  on  Foreign  Affairs, 

House  of  Representatives,  Washington,  D.  C. 

Deab  Sib:  Bef erring  to  report  in  newspapers  that  the  statement  has  been 
made  to  you  that  the  public-service  commission  is  unable  to  cope  with  the  aitn- 
ation  of  charges  by  electrical  companies  for  power,  I  desire  to  say  that  such  Is 
not  the  opinion  of  this  body,  and  to  express  to  you  on  the  contrary  that  we 
believe  that  the  machinery  devised  and  in  successful  operation  for  the  control 
of  publlCHBervice  corporations  In  general,  and  of  the  electrical  situation  in  par- 
ticular, is  entirely  adequate  to  deal  with  the  subject,  and  I  desire  further  to 
state  that  this  is  the  general  feeling  in  this  community. 

This  body  has  originated  and  promoted  an  Investigation  Into  the  changes 
made  in  Buffalo  for  elecrlcal  power,  which  is  now  pending.  It  desires  to 
secure  for  its  citizens  a  readjustment  and  in  many  cases  a  reduction  of  present 
charges,  and  it  is  satisfied  with  the  tribunal  established  by  law  to  decide  the 
issue. 

In  conclusion,  I  beg  leave  earnestly  and  cordially  to  repeat  the  invitation 
extended  to  your  committee  to  visit  the  Niagara  frontier  and  gather  the  fiicts 
at  first  hand. 

Yours,  respectfully, 

Chambeb  of  Commerce  and  Manufacturers*  Club, 
By  Bdoab  C.  Neal, 

Vice  President  and  Acting  President. 
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La  Salle,  N.  Y.,  January  15 y  J 9 12, 
Hon.  Wm.  Sulzeb,  M.  C, 

Chairman  House  Committee  on  Foreign  Affairs,  Washington,  D.  C. 

Mr  Deab  Sib:  I  regret  very  much  being  unable  to  attend  the  hearing  on 
Niagara  power  before  your  committee  on  Tuesday,  but  wish  to  present  for 
your  consideration  a  few  facts  regarding  the  situation. 

The  Hydraulic  Power  Co.,  of  Niagara  Falls,  will  undoubtedly  make  a  strong 
effort  at  this  session  of  Congress  to  secure  for  Its  own  use  nearly  all  the 
remaining  4,400  cubic  feet  of  water  permitted  by  the  treaty.  On  the  basis  of 
present  effective  use  of  Niagara  waters  for  power  development  this  company 
undoubtedly  has  a  paramount  claim.  I  think,  however,  certain  other  things 
should  be  known  before  so  valuable  a  grant  of  public  property  is  made. 

1.  The  Hydraulic  Power  Co.  Is  a  close  corporation,  all  the  stockholders  (so 
far  as  known)  being  members  of  one  family. 

2.  Its  property  rights  were  acquired  at  sheriff^s  sale  at  a  price  far  below 
their  actual  value  of  cost 

3.  It  is  also  true  that  the  location  of  its  plant  and  character  of  its  develop- 
ment have  done  more  than  all  others  to  destroy  the  beauties  of  nature  near 
the  cataract 

4.  The  Hydraulic  Power  Co.  can  not  now  be  earning  less  than  20  per  cent 
net  annually  on  its  entire  investment.  This  will  be  greatly  increased  if  their 
appeal  la  now  granted. 

May  I  suggest  and  urge  that  before  any  additional  water  Is  granted  to  this 
or  any  other  company  its  affairs  be  fully  investigated  and  a  sworn  statement 
of  its  present  earnings  and  profits  be  laid  before  Congress. 

If  this  is  done  I  believe  if  any  additional  grant  is  made  it  will  be  conditioned 
upon  a  liberal  return  to  the  Government  as  grantor  of  property  in  this  case 
unquestionably  worth  many  millions  to  the  grantees. 

Otherwise,  and  in  any  event,  it  seems  to  me  it  would  be  far  wiser  and  more 
conducive  to  the  public  good  if  this  request  for  additional  water  by  private 
corporations  was  denied.  In  my  judgment  the  only  proper  course  is  to  remove 
all  restrictions  on  the  importation  of  power  from  Canada,  and  then  use  the 
remaining  water  on  this  side  to  develop  the  greatest  possible^  amount  of  power. 
Having  already  fully  presented  my  views  along  this  line  in  a  previous  letter, 
it  seems  unnecessary  to  add  more  at  this  time. 

Thanking  you  for  the  notice  sent  me  and  assuring  you  of  my  continued  high 
regard,  I  am. 

Very  sincerely,  yours,  Johw  W.  Williak& 

P.  S. — Four  thousand  four  hundred  feet  of  water  will  develop,  at  Devils 
Hole,  109,000  horsepower;  at  Hydraulic  Power  Co.,  85,000  hors^)ower;  at 
Niagara  Falls  Power  Co.,  56,000  horsepower. 


fTelesrrairm.l 


Albany,  N.  Y.,  Janitary  17, 


Hon.  William  Sulzeb, 

Chairman  Committee  on  Foreign  Affairs, 

House  of  Representatives,  Washington,  D.  C: 

Please  telegraph  immediately  day  and  hour  to  which  your  c(»nmlttee  ad- 
journed yesterday's  hearing  on  Smith  Niagara  Falls  bill. 

New  Yobk  State  Conservation  Commission. 


Washington,  D.  C,  January  If,  191t. 
New  York  Conservation  Commission, 

Capitol,  Albany,  N.  Y,: 

Hearings  on  Niagara  bills  will  be  continued  to-morrow  morning  and  Saturday. 
Representatives  of  the  State  of  New  York  will  be  heard  next  Tuesday  morning, 
10  o'clock.    All  infornintion  sent  to  Attorney  General  Carmody  and  the  governor. 

Wm.    StTLZKB. 


PRESERVATION   OF   NIAGARA   FALrLS.  387 

Wabhinqton,  D.  C,  January  16,  1912. 
Hon.  John  A.  Dix,  Albany,  N,  V.; 

By  arrangement  with  Attorney  General  Garmody  the  Ck)mmittee  on  Foreign 
Affairs  will  hear  the  representatives  of  the  State  of  New  York  on  the  Niagara 
Falls  power  bills  next  Tuesday  morning,  January  23,  instant. 

Wm.  Sulzeb. 


Washington,  D.  C,.  January  IS,  1912. 
Hon.  John  A.  Mason, 

Secretary  to  the  Govetywi\  Albany,  N.  Y.: 

The  hearing  on  the  bills  relating  to  the  Niagara  water  power  has  been  fixed 
by  the  Ck>nimittee  on  Foreign  Affairs  for  the  16th  instant  at  10  o'clock  in  the 
morning.  The  committee  is  anxious  to  hear  the  representatives  of  the  State. 
If  they  can  not  be  present  on  the  16th,  I  think  I  can  get  an  adjournment  until 
the  later  part  of  the  week,  say  18th  or  19th,  if  this  will  be  more  convenient 
to  the  representatives  of  the  State  of  New  York.  Please  advise.  Do  not  want 
to  close  the  hearing  until  you  have  ample  opportunity  to  be  heard. 

Wm.  Sxjlzbr. 


State  of  New  Yobk, 
Public-Service  CJom mission,  Second  Distbict, 

AU>any,  January  12,  1912, 
Hon.  William  Sulzeb. 

Chairman  Commitee  an  Foreign  Affairs, 

House  of  Representatives,  Washington,  D,  C, 
Deab  Sib  :  Your  letter  of  January  10  in  relation  to  a  hearing  to  be  held  before 
your  committee  on  Tuesday,  the  16th  instant,  in  relation  to  bills  introduced  by 
Ck>ngreBsmen  Smith  and  Simmons  relating  to  Niagara  Falls  has  been  received 
and  a  copy  transmitted  to  each  member  of  the  commission. 
Yours,  very  truly. 

J.  C.  Kenny,  Secretary. 


Amebigan  Civic  Association, 

Office  of  the  Pbesident, 
Harrishurg,  Pa.,  January  12,  1912. 
Hon.  William  Sulzeb. 

House  of  Representatives,  Washington,  D.  C 

Deab  Sib:  I  am  in  receipt  of  a  letter  from  your  secretary  under  date  of 
January  10  informing  me  of  the  hearing  arranged  for  Tuesday  morning  next, 
January  16,  at  10  o'clock,  on  bills  pending  before  the  Committee  on  Foreign 
Affairs,  having  relation  to  the  use  of  the  water  of  Niagara  River  for  ijower 
production. 

I  thank  you  heartily  for  your  courtesy  In  thus  notifying  me,  and  inform  you 
with  deep  regret  that  it  is  impracticable  for  me  to  be  present,  owing  to  preced- 
ing engagements  wliich.  in  jii*<tice  to  others,  I  can  not  break.  I  must  be  in 
Chicago  on  the  morning  of  January  17,  to  do  which  it  is  necessary  to  leave 
Harrisburg  on  the  afternoon  of  January  16,  and  I  have  several  imperative 
engagements  here  in  the  meantime  for  Monday  and  Tuesday. 

The  matter  upon  which  you  are  to  pass  is  of  very  great  importance.  So  far 
as  I  know  the  American  Civic  Association  is  the  only  organization  likely  to 
apjwsir  for  the  IntiTests  ot  tlio  public,  while  there  can  be  no  dnubt  as  to  the 
presence  on  the  occasion  mentioned  of  those  serving  the  special  interests  in- 
volved. I  regret  it  has  not  been  practicable  to  give  a  longer  notice  of  the 
hearing. 

Our  secretary,  Mr.  Watrous,  will  be  present,  and  I  have  no  doubt  will  ade- 
quately represent  the  association,  or  at  least  as  adequately  as  can  be  done  under 
the  circumstances  of  short  notice.  I  have  asked  him  by  telephone  to  see  that 
the  bills  which  are  to  be  considered  are  forwarded  to  me  to-day. 

I  respectfully  ask  that  the  proceedings  of  the  committee  be  not  only  reported 
as  usual,  but  that  provision  be  made  for  printing  them.    The  legislation  under 
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consideration  has  to  do  with  matters  of  monamental  interest  and  importance^ 
and  it  is  extremely  desirable  that  access  be  had  to  the  statements  made  at  tiie 
hearing. 

Yours,  truly,  J.  Horaob  MoFablaud, 

PreMent, 


State  of  New  Yobk, 
Office  of  the  Attorney  Genebal, 

Albany,  January  12,  191Z. 
Hon.  William  Sulzeb, 

Member  of  Congress,  Washington,  D.  C, 

Dear  Congressman  :  The  State  engineer  and  myself  have  Just  had  a  conl^ 
ence  with  the  governor  in  regard  to  the  proposed  hearing  upon  the  Niagara 
FallB  Power  Co.  bill.  The  governor  is  sending  you  a  teles^am  this  afternoon 
suggest  hi  g  the  arrangement  of  a  convenient  date  later  when  the  conservation 
commission,  the  State  engineer's  department,  and  the  attorney  general's  depart- 
ment may  appear  and  make  known  the  attitude  of  the  State  in  regard  to  thli 
bill.  At  present  j-ou  know  the  whole  question  of  water,  power,  conservation, 
and  distribution  is  unsettled  in  this  State.  The  conservation  conunisslon  is 
working  upon  a  policy  which  is  not  ready  yet  for  adoption.  It  is  neeeesary, 
therefore,  for  us  to  have  some  additional  time  for  a  further  conference  so  that 
we  may  be  prepared  to  announce  the  policy  of  the  State  while  this  bill  is  in 
committee.  We  will  not  ask  for  any  adjournment  that  will  onbarrass  Congress, 
but  would  like  very  much  to  have  the  matter  deferred  until  possibly  early  in 
February.  I  simply  suggest  this  date  in  a  haphazard  way,  but  think  if  yon  will 
fix  a  date  along  about  that  time  we  may  be  able  to  apixmr  and  express  the  policy 
of  the  State  upon  the  subject  involved  in  the  bill. 

I  will  deem  this  an  official  as  well  as  a  personal  courtesy. 
Yours,  very  respectfully, 

Thomas  Cabmody,  Attorney  QeneraU 


To  the- Senate  and  House  of  Representatives: 

The  act  of  Congress  approved  June  29,  1906,  **  For  the  control  and  regulation 
of  the  waters  of  Niagara  River,  for  the  preservation  of  Niagara  Falls,  and  for 
other  purposes/'  committed  certain  duties  to  the  Secretary  of  War  which 
required  extensive  scientific  investigations  in  order  to  obtain  the  information 
essential  to  intelligent  action.  In  accordance  with  a  recommendaton  of  the 
Secretary  of  War  contained  in  a  letter  to  me  on  the  19th  Instant,  I  am  trans- 
mitting herewith  for  the  information  of  Congress  reports  of  those  investi- 
gations made  by  the  officer  in  charge  of  the  survey  of  the  northern  and  north- 
western lakes,  dated  November  30,  1908,  and  September  21,  1909,  which,  as 
explained  in  the  letter  of  the  Secretary  of  War,  also  transmitted  herewith, 
have  hitherto  been  retained  for  the  assistance  of  the  executive  branch  of  the 
Government 

A  final  report  of  the  proceedings  of  the  War  Department  in  connection  with  the 
act  referred  to  will  be  included  in  the  forthcoming  annual  report. 

Wm.  H.  Taft. 

The  White  House,  August  21,  19U. 


War  Department, 
Washington,  August  19,  1911, 

The  President: 

The  act  of  Congress  approved  June  29,  1906,  '*  For  the  control  and  regulation 
of  the  waters  of  Niagara  River,  for  the  preservation  of  Niagara  Falls,  and  for 
other  purposes,"  authorized  the  Secretary  of  War  to  grant  permits  for  the 
diversion  of  water  from  the  Niagara  River  for  the  creation  of  power  to  an 
aggregate  amount  of  16,000  cubic  feet  per  second,  and  it  also  authorized  him 
to  grant  permits  for  the  diversion  of  additional  amounts  of  water  for  power 
purposes  after  the  approximate  amount  of  15,600  feet  per  second  had  been 
diverted  for  a  period  of  not  less  than  six  months,  but  only  to  such  additional 
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amount,  "  if  any,  as  in  connection  with  the  amount  diverted  on  the  Canadian 
side  shall  not  injure  or  interfere  with  the  navigable  capacity  of  said  river,  or 
its  Integrity  and  proper  volume  as  a  boundary  stream,  or  the  scenic  grandeur 
of  Niagara  Falls." 

It  was  early  recognized  that  the  information  necessary  for  intelligent  action 
u|H)n  matters  of  such  complex  character  could  only  be  acquired  by  extended 
observations  of  a  precise  and  difficult  nature,  and  the  local  study  of  the  ques- 
tions involved  was  therefore  assigned  soon  after  the  approval  of  the  act  to  the 
officer  in  charge  of  the  survey  of  the  northern  and  northwestern  lakes,  then 
conducting  operations  in  the  vicinity  of  Niagara  Falls. 

Comprehensive  and  valuable  reports  on  the  subject  submitted  by  that  officer 
November  30,  1908,  and  September  21,  1909,  have  hitherto  been  retained  for  the 
assistHUce  of  the  executive  branch  of  the  Government,  but  as  the  provisions  of 
the  act  of  June  29,  1906,  as  extended  by  the  Joint  resolution  approved  June  3, 
1909,  expired  by  limitation  on  the  29th  of  June  last,  and  as  the  executive 
departments  have  no  further  duty  to  perform  in  connection  with  that  act,  I 
submit  herewith  the  reports  in  question  and  recommend  that  they  now  be 
transmitted  to  Congress. 

A  final  report  of  the  proceedings  under  the  provisions  of  the  act  referred 
xo  will  be  included  with  my  forthcoming  annual  report 
Very  respectfully, 

Henry  L.  Stimson, 

Secretary  of  War. 

MEMORANDUM  CONCERNING  THE  RESTRICTIONS   ON  TtiB  USE  OF 

NIAGARA  POWER. 

First.  The  campaign  for  the  purpose  of  preserving  the  scenic  grandeur  of 
Niagara  Falls  was  begun  by  the  American  Civic  Association  in  the  summer 
of  1905.  The  association  asserted  that  Niagara  Falls  had  been  seriously  in- 
jured by  the  power  companies,  and  unless  legislation  was  enacted  by  Congress 
the  Falls  would  speedily  be  entirely  ruined.  The  annual  meeting  of  the  asso- 
ciation was  held  at  Cleveland  in  the  autumn  of  1905,  and  the  association 
secured  the  support  of  Mr.  Burton,  then  Member  of  Congress  from  that  district. 
The  President  of  the  United  States  in  his  annual  message  to  Congress  briefly 
recommend<Bd  that  legislation  be  enacted  to  preserve  the  Falls  from  destruction. 
The  association  procured  the  signatures,  it  is  said,  of  100,000  people  asking 
for  such  legislation.  Soon  after  the  meeting  of  Congress  Mr.  Burton  introduced 
his  bill,  entitled  "An  act  for  the  control  and  regulation  of  the  waters  of  Ni- 
agara River,  for  the  preservation  of  Niagara  Falls,  and  for  other  purposes." 
Numerous  hearings  were  held  before  the  Rivers  and  Harbors  Committee,  of 
which  Mr.  Burton  was  then  chairman,  at  which  the  constitutionality  of  the 
proposed  legislation,  the  necessity  for  it,  and  the  form  of  it  were  elaborately 
argued. 

The  bill  was  passed  and  approved  by  the  President  on  June  20,  190C.  It  was 
to  remain  in  force  for  three  years,  but  on  March  3,  1909,  it  was,  by  Joint  reso- 
lution, extoided  for  two  years. 

Unless  further  extended  it  will  expii*e  by  limitation  on  June  29,  1911. 

Second.  Section  4  of  the  act  requested  the  President  of  the  United  States  to 
negotiate  a  treaty  with  the  Government  of  Great  Britain,  providing  '*  for  such 
regulation  and  control  of  the  waters  of  Niagara  River  and  its  tributaries  as 
will  preserve  the  scenic  grandeur  of  Niagara  Falls,  and  of  the  rapids  in  said 
river."  Such  a  treaty  was  negotiated,  ratified  by  the  Senate  on  March  3,  1909, 
ratified  by  Great  Britain  in  March,  1910,  and  proclaimed  by  the  President  to 
be  in  force  from  and  after  May  13,  1910. 

Third.  The  treaty  is  the  supreme  law  of  the  land.  The  Burton  law  is  In 
some  respects  inconsistent  with  the  treaty. 

The  Burton  law  restricts  the  diversion  of  water  on  the  American  side  to 
15,600  cubic  feet  per  second ;  the  treaty  raises  the  limit  of  restriction  to  20,000 
cubic  feet  per  second. 

The  Burton  law  places  restrictions  upon  the  amount  of  iK)wer  which  can  be 
transmitted  Into  the  United  States  from  Canada ;  the  treaty  makes  no  restric- 
tion on  the  transmission  of  power  from  Canada  into  the  United  States. 

Under  these  circumstances  Mr.  Alexander,  Member  of  Congress  from  Buffalo, 
introduced  a  bill  In  June,  1910,  amending  the  Burton  law  so  as  to  ninke  it 
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comply  with  the  termg  of  the  treaty,  and  extending  the  operations  of  the  Burton 
law  thus  amended  00  long  as  the  treaty  remains  in  force.  The  Aleiuinder  bill 
increases  the  amount  of  water  which  can  be  diverted  on  tiie  American  side  from 
15,600  cubic  feet  per  second  to  20,000  cubic  feet  per  second:  and  it  leaves  out 
of  the  bill  all  restrictioiis  upon  the  transmission  of  power  from  Canada  into 
the  United  States.  In  other  respects  the  original  Burton  law  is  not  changed. 
The  original  law  was  intended,  in  pursuance  of  its  purpose  to  preserve  Niagara 
Falls,  to  prevent  any  new  power  projects  from  being  started  at  Niagara ;  and 
it  therefore  stipulated  that  the  permits,  which  under  the  law  the  Secretary 
of  War  was  authorized  to  issue  for  the  division  of  water  on  the  American  side, 
should  be  issued  only  to  those  individuals,  companies,  or  corporations  which 
were  at  that  time  actually  producing  power  "  from  the  waters  of  said  river, 
or  its  tributaries,  in  the  State  of  New  York,  or  from  the  Erie  Canal:'*  The 
original  law  also  prescribed  penalties  of  fine  and  imprisonment  for  violations 
of  the  law,  and  gave  jurisdiction  over  such  cases  to  the  United  States  circuit 
court.  These  provisions  in  identical  language  are  repeated  in  the  Alexander 
bill,  which  is  simply  the  Burton  law  amended  to  accord  with  the  treaty. 

This  bill  failed  to  pass.  On  April  20,  1911,  Senator  Root  introduced  a  bill 
[S.  1400]  to  give  effect  to  the  treaty,  and  the  bill  is  now  pending. 

Fourth.  Prior  to  the  introduction  of  the  Burton  law  two  American  and  three 
Canadian  corporations,  acting  on  the  faith  of  laws  enacted  and  contracts  made 
by  and  with  the  State  of  New  York,  the  Province  of  Ontario,  and  the  Dominion 
of  Canada,  had  undertaken  the  construction  of  five  extensive  projects  for  the 
development  of  power,  three  of  them  on  the  Canadian  and  two  of  Uieni  on  the 
American  side.  At  that  time  upward  of  $30,000,000  had  been  expended  on  these 
projects,  which  were  all  of  them  incomplete ;  but  relying  on  the  rights  granted 
to  them  by  the  public  authorities  on  both  sides  of  the  river,  the  companies  had 
made  their  plans  and  entered  into  contracts,  which  would  have  entailed  enor- 
mous financial  loss,  if  not  entire  ruin,  unless  the  companies  had  been  permitted 
to  carry  out  these  projects.  It  was  quite  clearly  shown  in  the  hearings 
before  the  Burton  committee  that  the  diversion  of  the  water  necessary  to  carry 
out  to  their  full  extent  the  projects  which  then  were  only  partially  completed, 
would  not  result  in  any  serious  injury  to  the  scenic  grandeur  of  Niagara  Falls. 
Nevertheless  the  Burton  law  only  provided  for  the  partial  completion  of 
these  projects.  Its  restrictions  upon  the  diversion  of  water  on  the  American 
side  and  the  transmission  of  power  from  the  Canadian  side  were  such  that  the 
companies  would  only  have  been  able  partially  to  complete  their  projects.  This 
injustice  and  inequity  were  reniodiod  by  the  treaty,  which  was  the  result  of 
negotiations  extending  over  nearly  two  years  in  which  the  whole  subject  was 
thoroughly  examined  with  the  aid  of  Government  experts  on  both  si  ties.  The 
treaty  carries  out  the  original  purpose  of  the  Burton  Act  to  preserve  the  scenic 
grandeur  of  Niagara  Falls  by  preventing  any  new  power  enterprises,  bnt  it  per- 
mits the  companies  which  had  expended  such  enormous  sums  of  money  to  carry 
out  the  plans  which  they  had  formed  on  the  faith  of  the  law  as  it  stood  when 
such  plans  were  made.  These  plans  contemplated  the  use  of  a  small  iwrtion 
of  the  waters  of  Niagara  for  the  delivery  of  cheap  electrical  power  to  the  people 
of  central  and  western  New  York,  nearly  2,500,000  in  number,  occupying  a  broad 
belt  more  than  200  miles  in  length  between  Utica  and  Dunkirk.  Buffalo  and 
the  entire  Niagara  frontier  from  Niagara  Falls  to  the  steel  industries  sit  Lacka- 
wanna, as  well  as  the  cities  of  Rochester,  Syracuse,  Auburn,  l/ockport,  James- 
town, Dunkirk,  Batavia,  and  many  smaller  communities  are  vitally  interested 
in  seeing  that  this  treaty  Is  carried  into  effect,  and  that  it  should  no  longer  be 
practically  nullified  by  the  Burton  law  in  its  present  form. 

Ihileps  the  treaty  is  given  full  effect  the  industries  of  central  and  western 
New  York  will  be  seriously  crippletl  and  their  development  arrested,  because 
the  companies  which  now  have  transmission  lines  of  a  total  length  of  HOO 
miles,  supi)lying  Niagara  iK)wer  to  these  industries,  have  about  reached  the 
limit  of  the  power  which  tliey  cmu  obtain  unless  the  Alexander  bill  is  enacted 
Into  law. 

Fifth.  The  average  flow  of  the  Niagara  River,  as  determined  by  the  obser- 
vations of  the  United  States  engineers  extending  over  a  period  of  51  years.  Is 
212,000  cubic  feet  per  second.  The  treaty  authorizes  20,000  cubic  feet  to  be 
taken  out  above  the  Falls  on  the  American  side  and  30,000  cubic  fei»t  on  the 
Canadian  side,  a  total  of  56,0iX)  cubic  feet,  or  about  one-fourth  of  the  entire 
amount. 

The  amount  of  i>ower  which  can  !)e  produced  bj'  1  cubic  foot  i)er  second 
varies  among  the  different  power  companies  from  9  horsepower  to  17  horse- 
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power,  depending  iil>on  where  the  water  Is  taken  and  the  nature  of  the  hi- 
stallatlon.  The  average  is  a  little  less  than  13  horsepower  per  cubic  foot. 
The  total  amount  of  power  which  could  be  developed  at  Niagara  on  the  basis 
of  using  all  of  the  average  flow. of  the  river  is  therefore  about  2J50,000  horse- 
jMmer,  and  the  anioui!t  of  power  that  c:in  be  develoi^ed  under  the  restrictions 
imposed  by  the  treaty  will  be  less  thnn  700,000  horseimwer.  The  present  in- 
stallation at  the  Falls  is  approximately  400,000  horsepower,  which  will  shortly 
be  increased  to  about  450,000  horsepower. 

Sixth.  Elaborate  measurements  taken  by  the  United  States  engineers  in 
190S,  at  a  time  when  the  American  power  houses  were  all  temi)orarily  shut 
down,  show  that  the  difference  in  depth  in  the  water  passing  over  the  American 
Fall  when  the  i.)ower  houses  are  in  operation  and  when  not  a  wheel  is  turning 
is  only  a  fraction  of  an  inch.  This  is  determined  by  minute  and  complicated 
scientific  measurements.  It  Ik  not  visible  to  the  eye,  and  it  has  no  effect  upon 
the  scenic  grandeur  of  Niagara  Falls. 

In  Exhibit  D  are  reproductions  of  photographs  of  the  Falls  taken  In  1870. 
1885,  and  18SS.  when  there  were  no  electric-power  plants;  in  1900  and  1905, 
when  the  amount  of  power  in  use  was  about  100,000  horsepower;  and  in  1910, 
when  the  amount  was  more  than  330,000  horsepower.  These  photographs  show 
that  under  similar  conditions,  in  spite  of  an  increasing  diversion  of  water  for 
power  purposes,  the  appearance  of  the  Falls  presents  no  change  which  can  be 
detected  by  the  eye.  It  can  be  confidently  asserted  that,  under  the  restrictions 
imposed  by  the  treaty,  it  will  require  scientific  measurements  to  detect  the 
change  in  the  depth  of  the  water  at  the  Falls,  but  that  this  change  will  not  be 
visible  to  the  eye.  The  scenic  grandeur  of  Niagara  Falls  will  be  preserved  un- 
impaired. 

Seventh.  The  production  of  1  horsepower  continuously  for  24  hours  through- 
out every  day  in  the  year  requires  the  consumption,  under  the  most  improved 
and  modem  apparatus,  of  about  13  tons  of  coal  per  annum.  The  treaty  has 
decided  that  about  700,000  horsepower  can  be  taken  from  Niagara  without 
affecting  its  scenic  grandeur.  To  produce  this  amount  of  power  by  coal  would 
require  about  8,500,000  tons  of  coal  per  annum.  This  is  a  comparatively  small 
portion  of  the  450,000,000  tons  of  coal  consumed  in  the  United  States  every 
yejir,  but  It  in  !*till  worth  saving.  There  Is  absolutely  no  destruction  ot 
natural  resources  in  the  use  of  falling  water  for  producing  power.  The  eternal 
laws  of  gravity,  evaporation,  and  precipitation  form  a  cycle  in  which  the  sun's 
heat  Is  the  ultimate  source  of  energy ;  and  In  this  cycle  the  loss  of  such  energy 
is  inappreciable,  and  can  not  be  measured  by  any  instruments  or  methods 
known  to  man. 

Tlie  scenic  grandeur  of  Niagara  appeals  to  the  imagination  as  a  manifesta- 
tion of  overwhelming  force.  The  utilization  of  a  small  portion  of  this  titanic 
force  by  the  wit  and  brain  of  man  for  the  benefit  of  his  fellow  men  equally 
appeals'  to  the  Imagination;  and  the  thousands  of  visitors  who  annually  go 
through  the  different  power  houses  are  quite  as  much  Impressed  by  the  evi- 
dences which  they  there  see  of  mechanical  ingenuity  and  of  the  control  by  man 
over  gigantic  force  as  they  are  by  the  spectacle  of  this  gigantic  force  going  to 
waste. 

Eighth.  Taie  treaty  runs  for  five  years  from  May,  1910,  and  thereafter  until 
terminated  by  either  country  on  one  year's  notice.  It  has  determined  and 
fixed,  after  the  most  careful  consideration,  the  restrictions  which,  so  long  as 
the  treaty  remains  in  force,  are  placed  upon  the  use  of  Niagara  water  for  power 
purposes. 

Under  the  contracts  made  with  the  Canadian  authorities  by  the  Canadian 
power  companleH  one-half  of  the  power  generated  In  Canada  can  be  transmitted 
to  the  United  States.  The  Burton  law  undertakes  to  nullify  these  contracts 
by  limiting  the  amount  of  power  which  could  b.e  brought  In  from  Canada.  The 
treaty,  recognizing  that  no  harm  could  be  done  to  Canada  and  much  good 
could  be  done  to  the  United  States  by  bringing  In  this  surplus  power  from 
Canada,  placed  no  restrictions  upon  the  transmission  of  power  from  Canada, 
so  that  the  manufacturers  of  western  New  York  might  have  the  benefit  of  all 
the  power  which,  under  their  agreements  with  the  Canadian  authorities,  the 
Canadian  power  companies  can  send  here. 

It  only  remains  to  enact  such  legislation  as  will  give  full  force  and  effect  to 

the  treaty. 

Francis  \.  Greenr. 
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Exhibit   A. 

THE  BUBTON  LAW. 

AN  ACT  For  the  control  and  regulation  of  the  waters  of  Niagara  River,  for  the  preserva- 
tion of  Niagara  Falls,  and  for  other  purposes.     [Public — ^No.  367.] 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  the  diversion  of  water  from  Niagara 
River  or  its  tributaries,  in  the  State  of  New  York,  is  hereby  prohibited,  exc^t 
with  the  consent  of  the  Secretary  of  War  as  hereinafter  authorized  in  section  2 
of  this  act:  Provided,  That  this  prohibition  stiall  not  be  interpreted  as  for- 
bidding the  diversion  of  the  waters  of  the  Great  Lalces  or  of  Niagara  River  for 
sanitary  or  domestic  purposes,  or  for  navigation,  the  amount  of  which  may  be 
fixed  from  time  to  time  by  the  Congress  of  the  United  States,  or  by  the  Secre- 
tary of  War  of  the  United  States  under  its  direction. 

Seo.  2.  That  the  Secretary  of  War  is  hereby  authorized  to  grant  permits  for 
the  diversion  of  water  in  the  United  States  from  said  Niagara  River  or  it« 
tributaries  for  the  creation  of  power  to  individuals,  companies,  or  corporations 
which  are  now  actually  producing  power  from  the  waters  of  said  river,  or  Its 
tributaries,  in  the  State  of  New  York,  or  from  the  Erie  Canal ;  also  permits  for 
the  transmission  of  power  from  the  Dominion  of  Canada  into  the  United  States. 
to  companies  legally  authorized  therefor,  both  for  diversion  and  transmission, 
as  hereinafter  stated,  but  permits  for  diversion  shall  be  issued  only  to  the 
individuals,  companies,  or  corporations  as  aforesaid,  and  only  to  the  amount 
now  actually  in  use  or  contracted  to  be  used  In  factories  the  buildings  for  which 
are  now  in  process  of  construction,  not  exceeding  to  any  one  individual,  com- 
pany, or  corporation  as  aforesaid  a  maximum  amount  of  8,000  cubic  feet  per 
second,  and  not  exceeding  to  all  individuals,  companies,  or  corporations  as  afore- 
said an  aggregate  amount  of  15.600  cubic  feet  per  second;  but  no  revocable 
permits  shall  be  issued  by  the  said  Secretary  under  the  provisions  hereafter 
set  forth  for  the  diversion  of  additional  amounts  of  water  from  the  said  river 
or  Its  tributaries  until  the  approximate  amouut  for  which  permits  may  be 
issued  as  above,  to  wit,  16,600  cubic  feet  per  second,  shall  for  a  period  of  not 
less  than  six  months  have  been  diverted  from  the  waters  of  said  river  or  ItB 
tributaries,  in  the  State  of  New  York :  Provided,  That  the  said  Secretary,  sub- 
ject to  the  provisions  of  section  5  of  this  act,  under  the  limitations  relating  to 
time  above  set  forth,  is  hereby  authorized  to  grant  revocable  permits  from  time 
to  time  to  such  individuals,  companies,  or  corporations,  or  their  assigns,  for  the 
diversion  of  additional  amounts  of  water  from  the  said  river  or  its  tributaries 
to  such  amount,  if  any,  as,  in  connection  with  the  amount  diverted  on  the 
Canadian  side,  shall  not  injure  or  interfere  with  the  navigable  capacity  of  said 
river  or  its  integrity  and  proper  volume  as  a  boundary  stream  or  the  scenic 
grandeur  of  Niagara  Falls ;  and  that  the  quantity  of  electrical  power  which  may 
by  permits  be  allowed  to  be  transmitted  from  the  Dominion  of  Canada  into  the 
United  States  shall  be  160,000  horsepower:  Provided  further.  That  the  said 
Secretary,  subject  to  the  provisions  of  section  5  of  this  act,  may  issue  revocable 
permits  for  tlie  transmission  of  additional  electrical  power  so  generated  in 
Canada,  but  in  no  event  shall  the  amount  included  in  such  permits,  together 
with  the  said  160.000  horsepower  and  the  amount  generated  and  used  In  Canada, 
ozceed  850,000  horsepower:  Provided  always.  That  the  provisions  herein  per- 
mitting diversions  and  fixing  the  aggregate  horsepower  herein  permitted  to  be 
transmitted  into  the  United  States  as  aforesaid  are  intended  as  a  limitation 
on  the  authority  of  the  Secretary  of  War,  and  shall  in  no  wise  be  construed  as 
a  direction  to  said  Secretary  to  issue  permits,  and  the  Secretary  of  War  shall 
make  regulations  preventing  or  limiting  the  diversion  of  water  and  the  admis- 
sion of  electrical  power  as  herein  stated;  and  the  permits  for  the  transmis- 
sion of  electrical  power  issued  by  the  Secretary  of  War  may  specify  the  per- 
sons, companies,  or  corporations  by  whom  the  same  shall  be  transmitted  and 
the  persons,  companies,  or  corporations  to  whom  the  same  shall  be  delivered. 

8e<;.  3.  That  any  person,  company,  or  corporation  diverting  water  from  the 
said  Niagara  River  or  its  tributaries,  or  transmitting  electrical  power  into  the 
United  States  from  Canada,  except  as  herein  stated,  or  violating  any  of  the 
provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  $2,600  nor  lees  than 
$600,  or  by  imprisonment  (in  the  case  of  a  natural  person)  not  exceeding  one 
year,  or  by  both  such  punishments,  in  the  discretion  of  the  court  And.  further, 
th«  removal  of  any  structures  or  parts  of  structures  erected  in  violation  of 
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this  act,  or  any  construction  incidental  to  or  used  for  such  diversion  of  water 
or  transmission  of  power  as  is  herein  prohibited,  as  well  as  any  diversion  of 
water  or  transmission  of  power  in  violation  hereof,  may  be  enforced  or  enjoined 
at  the  suit  of  the  United  States  by  any  circuit  court  having  Jurisdiction  in  any 
district  in  which  the  same  may  be  located,  and  proper  proceedings  to  this  end 
may  be  instituted  under  the  direction  of  the  Attorney  General  of  the  United 
States. 

Seo.  4.  That  the  President  of  the  United  States  is  respectfully  requested  to 
open  negotiations  with  the  Government  of  Great  Britain  for  the  purpose  of 
effectually  providing,  by  suitable  treaty  with  said  Government,  for  such  regula- 
tion and  control  of  the  waters  of  Niagara  River  and  its  tributaries  as  will  pre- 
serve the  scenic  grandeur  of  Niagara  Falls  and  of  the  rapids  in  said  river. 

Sbc.  5.  That  the  provisions  of  this  act  shall  remain  in  force  for  three  years 
from  and  after  date  of  its  passage,  at  the  expiration  of  which  time  all  permits 
granted  hereunder  by  the  Secretary  of  War  shall  terminate  unless  sooner  re- 
voked, and  the  Secretary  of  War  is  hereby  authorized  to  revoke  any  or  all  per- 
mits granted  by  liim  by  authority  of  this  act,  and  nothing  herein  contained 
shall  be  held  to  confirm,  establish,  or  confer  any  rights  heretofore  claimed  or 
exercised  in  the  diversion  of  water  or  the  transmission  of  power. 

SxaG.  That  for  accomplishing  the  purposes  detailed  in  this  act  the  sum  of 
$50,000,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  from 
any  moneys  in  the  Treasury  not  otherwise  appropriated. 

Sec.  7.  That  the  right  to  alter,  amend,  or  repeal,  this  act  is  hereby  expressly 
reserved. 

Approved,  June  29,  1906. 

JOINT  RBSOLUTION  Extending  the  operation  of  an  act  for  tlie  control  and  regulation  of 
tlie  waters  of  Niagara  River,  for  the  pres«ervAtlon  of  Niagara  Falls,  and  for  other  par- 
poses.     U^bllc^H.  J.  Res.  262.] 

Whereas  the  provisions  of  the  act  entitled  *'An  act  for  the  control  and  regula- 
tion of  the  waters  of  Niagara  River,  for  the  preservation  of  Niagara  Falls,  and 
for  other  purposes,"  approved  June  29,  1906,  will  expire  by  limitation  on  June 
29,  1910;  and 

Whereas  a  date  for  the  termination  of  the  operation  of  said  act  was  pro- 
vided therein,  but  with  a  view  to  the  more  permanent  settlement  of  the  ques- 
tions involved  by  a  treaty  with  Great  Britain,  and  by  further  legislation  appro- 
priate to  the  situation  and  such  treaty  not  having  been  negotiated,  it  is  desir- 
able that  the  provisions  of  said  act  should  be  continued  until  such  permanent 
settlement  can  be  made:  Therefore  be  it 

Resolved,  etc.  That  the  provisions  of  the  aforesaid'  act  be,  and  they  are 
hereby,  extended  for  two  years  from  June  29, 1909,  being  the  date  of  the  expira- 
tion of  the  operation  of  said  act,  save  in  so  fftr  as  any  portion  thereof  may  be 
found  inapplicable  or  already  complied  with. 

Approved,  March  3,  1909. 

Exhibit  B. 

treaty  between  the  united  states  and  obeat  britain — ^boundabt  waters 

between  the  united  states  and  canada. 

(Bifmed  at  Washington,  January  11,  1909.     Ratification  advised  by  the  Senate  March  S, 

1909.  Ratified  by  the  President  April  1,  1909.     Ratified  by  Great  Britain  March  81. 

1910.  Ratifications  exchanged  at  >Va8hington.  May  6.  1910.    Proclaimed  May  13,  1910.J 

A  proclamation  by  the  President  of  the  United  States  of  America: 

Whereas  a  treaty  between  the  United  States  of  America  and  His  Majesty  the 
King  of  United  Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Domin- 
ions beyond  the  Seas,  Kmperor  of  India,  to  prevent  disputes  regarding  the  use 
of  boundary  waters  and  to  settle  all  questions  which  are  now  pending  between 
the  United  States  and  the  Dominion  of  Canada  involving  the  rights,  obligations, 
or  Interests  of  either  in  relation  to  the  other  or  to  the  inhabitants  of  the  other, 
along  their  common  frontier^  and  to  make  provision  for  the  adjustment  and 
settlement  of  all  such  questions  as  may  hereafter  arise,  was  concluded  nnd 
signed  by  their  respective  plenipotentiaries  at  Washington  on  the  11th  day  of 
January,  1909,  the  original  of  which  treaty  is  word  for  word  as  follows : 
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The  United  States  of  America  and  His  Majesty  the  King  of  the  United  King- 
dom of  Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the  seas, 
Emperor  of  India,  being  equally  desirous  to  prevent  .disputes  regarding  the  use 
of  boundary  waters  and  to  settle  all  questions  which  are  now  pending  between 
the  United  States  and  the  Dominion  of  Canada  involving  the  rights,  obligations, 
or  interests  of  either  iu  relation  to  the  other  or  to  the  inhabitants  of  the  other, 
along  their  common  frontier,  and  to  make  jirovision  for  the  adjustment  and 
settlement  of  all  such  questions  as  may  hereafter  arise,  have  resolved  to  con- 
clude a  treaty  in  furtherance  of  these  ends,  and  for  that  purpose  have  appointed 
as  their  respective  plenipotentiaries: 

The  President  of  tlie  United  States  of  America;  Elihu  Root,  Secretary  of 
State  of  the  United  States ;  and 

His  Britannic  Majesty,  the  Right  Hon.  James  Bi^ce.  O.  M.,  his  ambassador 
extraordinary  and  plenipotentiary  at  Washington ; 

Who,  after  having  communicated  to  one  another  their  full  powers,  found  In 
good  and  due  form,  have  agreed  upon  the  following  articles: 

pRELiMiNABY  ARTICLE.  I'^or  the  purposes  of  this  treaty  boundary  waters  are 
defined  as  the  waters  from  main  shore  to  main  shore  of  the  lakes  and  rivers 
and  connecting  waterways,  or  the  portions  thereof,  along  which  the  interna- 
tional boundary  between  the  United  States  and  the  Dominion  of  Canada  passes, 
including  uii  bays,  arms,  and  inlets  thereof,  but  not  including  tributary  waters 
which  in  their  natural  channels  would  flow  into  such  lakes,  rivers,  and  water- 
ways, or  waters  flowing  from  such  lakes,  rivers,  and  waterways,  or  the  waters 
of  rivers  flowing  across  the  ooundary. 

Article  I.  The  high  contracting  i)artles  agree  that  the  navigation  of  all  navi- 
gable boundary  waters  shall  forever  continue  free  and  open  for  the  purposes  of 
commerce  to  the  inhabitants  and  to  the  ships,  vessels,  and  boats  of  both  coun- 
tries equally,  subject,  however,  to  any  laws  and  regulations  of  either  country, 
within  Its  own  territory,  not  inconsistent  with  such  privilege  of  free  navigation 
and  applying  equally  and  without  discrimination  to  the  Inhabitants,  ships,  ves- 
sels, and  boats  of  both  countries. 

It  is  further  agreed  that  so  long  as  this  treaty  shall  remain  iu  force  this 
same  right  of  navigation  shall  extend  to  the  waters  of  Lake  Michigan  and  to  all 
canals  connecting  boundary  waters  and  now  existing  or  which  may  hereafter 
be  constructed  on  either  side  of  the  line.  Either  of  the  high  contracting  parties 
may  adot)t  rules  and  regulations  governing  the  use  of  such  canals  within  its 
own  territory  and  may  charge  tolls  for  the  use  thereof,  but  all  such  rules  and 
regulations  and  all  tolls  charged  shall  apply  alike  to  tlie  subjects  or  citizens  of 
the  high  contracting  parties  and  the  ships,  vessels,  and  boats  of  both  of  the 
high  contracting  parties,  and  they  shall  be  ])laeed  on  terras  of  equality  in  the 
use  thereof. 

Art.  II.  Each  of  the  high  contracthig  parties  reserves  to  itself  or  to  the  sev- 
eral State  governments  on  the  one  side  and  the  Dominion  or  Provincial  govern- 
ments on  the  other,  as  the  case  may  be,  subject  to  any  treaty  provisions  now 
existing  with  respect  thereto,  the  exclusive  jurisdiction  and  control  over  the  use 
and  diversion,  whether  temporary  or  permanent,  of  all  waters  on  its  own  side 
of  the  line  which  in  their  natural  channels  would  flow  across  the  boundary  or 
into  boundary  waters;  but  it  is  agreed  tliat  any  Interference  with  or  diversion 
from  tlielr  natural  cliamiel  of  such  waters  on  either  side  of  the  boundary,  result- 
ing in  any  injury  on  the  other  side  of  the  boundary,  shall  give  rise  to  the  same 
rights  and  entitle  the  injured  parties  to  the  same  legal  rfsmedles  as  If  such 
injury  took  place  in  the  country  where  such  diversion  or  interference  occurs; 
but  this  provision  shall  not  apply  to  cases  already  existing  or  to  cases  expressly 
covered  by  special  agreement  between  the  parties  hereto. 

It  is  understood,  however,  that  neither  of  the  high  contracting  parties  intends 
by  the  foregoing  provision  to  surrender  any  right  which  It  may  have  to  object 
to  any  interference  with  or  diversions  of  waters  on  the  other  side  of  the^ 
boundary  the  efl'ect  of  which  would  be  productive  of  material  injury  to  the  navi- 
gation Interests  on  its  own  side  of  the  boundary. 

Art.  III.  It  is  agreed  that.  In  addition  to  the  uses,  obstructions,  and  diversions 
heretofore  permitted  or  hereafter  provided  for  by  special  agreement  between 
the  parties  hereto,  no  further  or  other  uses  or  obstructions  or  diversions, 
whether  temporary  or  permanent,  of  boundary  waters  on  either  side  of  the  line, 
affecting  the  natural  level  or  flow  of  boundary  waters  on  the  other  side  of  the 
line,  shall  be  made  except  by  authority  of  the  United  States  or  the  Dominion 
of  Canada  within  their  respective  jurisdictions  and  with  the  approval,  as  herein- 
after provided,  of  a  joint  commission,  to  be  known  as  the  International  Joint 
Commission. 
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The  foregoing  provisions  are  not  intended  to  limit  or  interfere  witli  the  exist- 
ing rights  of  the  Government  of  the  United  States  on  the  one  side  nnd  the  Oor> 
emment  of  the  Dominion  of  Canada  on  the  other,  to  undertake  nnd  carry  on 
governmental  works  in  boundary  waters  for  the  deepening  of  channels,  the  con- 
struction of  breakwaters,  the  improvement  of  harbors,  and  other  governmental 
works  for  the  benefit  of  commerce  and  navigation,  provided  that  such  works  are 
wholly  on  its  own  side  of  the  line  and  do  not  materially  affect  the  level  or  flow 
of  the  boundary  waters  on  the  other,  nor  are  such  provisions  Intended  to 
interfere  with  the  ordinary  use  of  such  waters  for  domestic  and  sanitary 
pnr  poses. 

Art.  IV.  The  higli  contracting  parties  agree  that,  except  in  cases  provided 
for  by  special  agreement  between  them,  they  will  not  permit  the  construction 
or  maintenance  on  their  resiiectlve  sides  of  the  boundary  of  any  remedial  or 
protective  works  or  any  dams  or  other  obstructions  in  waters  flowing  from 
boundai*y  waters  or  in  waters  at  a  lower  level  than  the  boundin-y  In  rivers  flow- 
ing across  the  boundary,  the  effect  of  which  is  to  raise  the  natural  level  of 
waters  on  the  other  side  of  the  boundary,  unless  the  construction  or  mainte- 
nance thereof  is  approved  by  the  aforesaid  international  joint  commission. 

It  is  further  agreed  that  the  waters  herein  defined  as  boundary  waters  and 
waters  flowing  across  the  boundary  shall  not  be  polluted  on  either  side  to  the 
Injury  of  health  or  property  on  the  other. 

Abt.  V.  The  high  contracting  parties  agree  that  It  Is  expedient  to  limit  the 
diversion  of  waters  from  the  Niagara  River  so  that  the  level  of  Lake  Erie  and 
the  flow  of  the  stream  shall  not  be  appreciably  affected.  It  is  the  desire  of  both 
parties  to  accomplish  this  object  with  the  least  possible  Injury  to  InveBtments 
which  have  nlrendy  been  made  In  the  construction  of  power  plants  on  the 
United  States  side  of  the  river  under  grants  of  authority  from  the  State  of  New 
York,  and  on  the  Canadian  side  of  the  river  under  licenses  authorized  by  the 
Dominion  of  Canada  and  the  Province  of  Ontario. 

So  long  as  this  treaty  shall  remain  In  force,  no  diversion  of  the  waters  of  the 
Nla^ra  River  above  the  Falls  from  the  natural  course  and  stream  thereof  shall 
be  permitted  except  for  the  purposes  and  to  the  extent  hereinafter  provided. 

The  Ignited  States  may  authorize  and  permit  the  diversion  within  the  State  of 
New  York  of  the  waters  of  said  river  above  the  Falls  of  Niagara,  for  power 
purposes,  not  exceeding  In  the  aggregate  a  dally  diversion  at  the  rate  of  20,000 
cubic  feet  of  water  per  second. 

The  t;nlted  Kingdom,  by  the  Dominion  of  Canada,  or  the  Province  of  Ontario, 
may  authorize  and  permit  the  diversion  within  the  Province  of  Ontario  of 
the  waters  of  said  river  above  the  Falls  of  Niagara,  for  power  purposes,  not 
exceeding  In  the  aggregate  a  dally  diversion  at  the  rate  of  36,000  cubic  feet  of 
water  per  second. 

The  prohibitions  of  this  article  shall  not  apply  to  the  diversion  of  water  for 
sanitary  or  domestic  purposes,  or  for  the  service  of  canals  for  the  purposes  of 
navigation. 

Art.  VI.  The  high  contracting  parties  agree  that  the  St.  Mary  and  Milk 
Rivers  and  their  tributaries  (In  the  State  of  Montana  and  the  Provinces  of 
Alberta  and  Saskatchewan)  are  to  be  treated  as  one  stream  for  the  purposes  of 
Irrigation  and  power,  and  the  waters  thereof  shall  be  apportioned  equally  between 
the  two  countries,  but  in  making  such  equal  apportionment,  more  than  half  may 
be  taken  from  one  river  and  less  than  half  from  the  other  by  either  country  so 
as  to  afl'ord  a  more  beneficial  use  to  each.  It  Is  further  agreed  that  In  the 
division  of  such  waters  during  the  irrigation  season,  between  the  1st  of  April 
and  3l8t  of  October,  Inclusive,  annually,  the  United  States  Is  entitled  to  a 
prior  appropriation  of  500  cubic  feet  per  second  of  the  waters  of  the  Milk  River, 
or  so  much  of  such  amount  as  constitutes  three-fourths  of  its  natural  flow,  and 
that  Canada  Is  entitled  to  a  prior  appropriation  of  500  cubic  feet  per  second 
of  the  flow  of  St.  Mary  River,  or  so  much  of  such  amount  as  constitutes  three- 
fourths  of  Its  natural  flow. 

The  channel  of  the  Milk  River  in  Canada  may  be  used  at  the  convenience  of 
the  United  States  for  the  conveyance,  while  passing  through  Canadian  ter- 
ritory, of  waters  diverted  from  the  St.  Mary  River.  The  provisions  of  Article  II 
of  thlF  treaty  shall  apply  to  any  Injury  resulting  to  property  in  Canada  from 
the  conveyance  of  such  waters  through  the  Milk  River. 

The  measurement  and  apportionment  of  the  water  to  be  used  by  each  country 
shall  from  time  to  time  be  made  jointly  by  the  properly  constituted  reclama- 
tion officers  of  the  United  States  and  the  properly  constituted  irrigation  officers 
of  His  Majesty  under  the  direction  of  the  international  joint  commission. 
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Abt.  YII.  The  high  contracting  parties  agree  to  establish  and  maintain  an 
international  Joint  commission  of  the  United  States  and  Canada  composed  of 
six  commissioners,  three  on  the  part  of  the  United  States  appointed  by  the 
President  thereof,  and  three  on  the  part  of  the  United  Kingdom  appointed  by 
His  Majesty  on  the  recommendation  of  the  governor  in  council  of  the  Dominion 
of  Canada. 

Abt.  VIII.  This  international  Joint  commission  shall  have  Jurisdiction  Dver  and 
sliall  pass  upon  all  cases  involving  the  use  or  obstruction  or  diversion  of  the 
waters  with  respect  to  which  under  Articles  III  and  IV  of  this  treaty  the 
approval  of  this  commission  is  required,  and  in  passing  upon  such  cases  the 
commission  shall  be  governed  by  the  following  rules  or  principles,  which  are 
adopted  by  the  high  contracting  parties  for  this  purpose : 

The  high  contracting  parties  shall  have,  each  on  its  own  side  of  the  boundary, 
equal  and  similar  rights  in  the  use  of  the  waters  hereinbefore  defined  as 
lx>undary  waters. 

The  foUowing  order  of  precedence  shall  be  observed  among  the  various  uses 
enumerated  hereinafter  for  these  waters,  and  no  use  shall  be  permitted  which 
tends  materially  to  conflict  with  or  restrain  any  other  use  which  Is  given 
preference  over  it  in  this  order  of  precedence : 

(1)  Uses  for  domestic  and  sanitary  purposes. 

(2)  Uses  for  navigation,  including  the  service  of  canals  for  the  purposes  of 
navigation. 

(3)  Uses  for  power  and  for  irrigation  purposes. 

The  foregoing  provisions  shall  not  apply  to  or  disturb  any  existing  uses  of 
boundary  waters  on  either  side  of  the  boundary. 

The  requirement  for  an  equal  division  may  in  the  discretion  of  the  commis- 
sion be  suspended  in  cases  of  temporary  diversions  along  boundary  waters  at 
points  where  such  equal  division  can  not  be  made  advantageously  on  account 
of  local  conditions,  and  where  such  diversion  does  not  diminish  elsewhere  the 
amount  available  for  use  on  the  other  side. 

The  conmiission  in  its  discretion  may  make  its  approval  in  any  case  condi- 
tional upon  the  construction  of  remedial  or  protective  works  to  compensate  so 
far  as  possible  for  the  particular  use  or  diversion  proposed,  and  in  such  cases 
may  require  that  suitable  and  adequate  provision,  approved  by  the  commission, 
be  made  for  the  protection  and  indemnity  against  injury  of  any  interests  on 
either  side  of  the  boundary. 

In  cases  involving  the  elevation  of  the  natural  level  of  waters  on  either  side 
of  the  line  as  a  result  of  the  construction  or  maintenance  on  the  other  side  of 
remedial  or  protective  works  or  dams  or  other  obstructions  in  boundary  waters 
or  in  waters  flowing  therefrom  or  in  waters  below  the  bounday  in  rivers  flowing 
across  the  boundary,  the  commission  shall  require,  as  a  condition  of  its  approval 
thereof,  that  suitable  and  adequate  provision,  approved  by  it,  be  made  for  the 
protection  and  indemnity  of  all  interests  on  the  other  side  of  the  line  which 
may  be  injured  thereby. 

The  majority  of  the  commissioners  shall  have  power  to  render  a  decision. 
In  case  the  commission  is  evenly  divided  upon  any  question  or  matter  presented 
to  it  for  decision,  separate  reports  shall  be  made  by  the  commissioners  on  each 
Bide  to  their  own  Grovernment.  The  high  contracting  parties  shall  thereupon 
endeavor  to  agree  upon  an  adjustment  of  the  question  or  matter  of  difference, 
and  if  an  agreement  is  reached  between  them,  it  shall  be  reduced  to  writing  in 
the  form  of  a  protocol,  and  shall  be  communicated  to  the  commissioners,  who 
shall  take  such  further  proceedings  as  may  be  necessary  to  carry  out  such 

agreement. 

Art.  IX.  The  high  contracting  parties  further  agree  that  any  other  ques- 
tions or  matters  of  difference  arising  between  them  involving  the  rights,  obliga- 
tions, or  interests  of  either  in  relation  to  the  other  or  to  the  inhabitants  of  the 
other,  along  the  common  frontier  between  the  United  States  and  the  Dominion 
of  Canada,  shall  be  referred  from  time  to  time  to  the  international  Joint  com- 
mission for  examination  and  report,  whenever  either  the  Government  of  the 
United  States  or  the  Government  of  the  Dominion  of  Canada  shall  request 
that  such  questions  or  matters  of  difference  be  so  referred. 

The  international  Joint  commission  is  authorized  in  each  case  so  referred 
to  examine  into  and  report  upon  the  facts  and  circumstances  of  the  particular 
questions  and  matters  referred,  together  with  such  conclusions  and  recom- 
mendations as  may  be  appropriate,  subject,  however,  to  any  restrictions  or 
exceptions  which  may  be  imposed  with  respect  thereto  by  the  terms  of 'the 
reference. 
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Such  reports  of  the  commission  shall  not  be  regarded  as  decisions  of  the 
questions  or  matters  so  submitted,  either  on  the  facts  or  the  law,  and  shall 
In  no  way 'have  the  character  of  an  arbitral  award. 

The  commission  shall  make  a  joint  report  to  both  Governments  In  all  cases 
In  which  all  or  a  majority  of  the  commissioners  agree,  and  In  case  of  disagree- 
ment the  minority  may  make  a  joint  report  to  both  Governments  or  .separate 
reports  to  their  respective  Gtovemments. 

In  case  the  commission  is  evenly  divided  npon  any  question  or  matter  re- 
ferred to  It  for  report,  separate  reports  shall  be  made  by  the  commissioners  on 
each  side  to  their  own  Government. 

Abt.  X.  Any  questions  or  matters  of  difference  arising  between  the  high 
contracting  parties  Involving  the  rights,  obligations,  or  Interests  of  the  United 
or  of  the  Dominion  of  Canada,  either  In  relation  to  each  other  or  to  their  re- 
spective Inhabitants,  may  be  referred  for  decision  to  the  International  joint 
commission  by  the  consent  of  the  two  parties,  it  being  understood  that  on  the 
part  of  the  United  States  any  such  action  will  be  by  and  with  the  advice  and 
consent  of  the  Senate,  and  on  the  part  of  His  Majesty's  Government  with  the 
consent  of  the  Governor  General  in  Council.  In  each  case  so  referred,  the  snld 
commission  Is  authorized  to  examine  into  and  report  upon  the  facts  and 
circumstances  of  the  particular  questions  and  matters  referred,  together  with 
such  conclusions  and  recommendations  as  may  be  appropriate,  subject,  however, 
to  any  restrictions  or  exceptions  which  may  be  imposed  with  respect  thereto 
by  the  terms  of  the  reference. 

A  majority  of  the  said  commission  shall  have  power  to  render  a  decision  or 
finding  upon  any  of  the  questions  or  matters  so  referred. 

If  the  said  commission  is  equally  divided  or  otherwise  unable  to  render 
a  decision  or  finding  as  to  any  questions  or  matters  so  referred,  It  shall  bo 
the  duty  of  the  commissioners  to  make  a  joint  report  to  both  Governments, 
or  separate  reports  to  their  respective  Governments,  showing  the  different  con- 
clusions arrived  at  with  regard  to  the  matters  or  questions  so  referred,  which 
questions  or  matters  sball  thereupon  be  referred  for  decision  by  the  high  con- 
tracting parties  to  an  umpire  chosen  in  accordance  with  the  procedure  pre- 
scribed in  the  fourth,  fifth,  and  sixth  paragraphs  of  Article  XLV  of  The  Hague 
convention  for  the  pacific  settlement  of  International  disputes,  dated  October 
18, 1007.  Such  umpires  shall  have  power  to  render  a  final  decision  with  respect 
to  those  matters  and  questions  so  referred  on  which  the  commission  failed  to 
agree. 

Art.  XI.  A  duplicate  original  of  all  decisions  rendered  and  joint  reports 
made  by  the  commission  shall  be  transmitted  to  and  filed  with  the  Secretary  of 
Stale  of  the  United  States  and  the  Governor  General  of  the  Dominion  of  Can- 
ada, and  to  them  sball  be  addressed  all  communications  of  the  commission. 

Abt.  XII.  The  IntornatioDal  Joint  Commission  shall  meet  and  organize 
at  Washington  promptly  after  the  members  thereof  are  appointed,  and  when 
organized  the  commission  may  fix  such  times  and  places  for  its  meetings  as 
may  be  necessary,  subject  at  all  times  to  special  call  or  direction  by  the  two 
Governments.  Each  commissioner,  upon  the  first  joint  meeting  of  the  commis- 
sion after  his  appointment,  shall,  before  proceeding  with  the  work  of  the  com- 
mission, make  and  subscribe  a  solemn  declaration  in  writing  that  he  will  faith- 
fully and  Impartially  perform  the  duties  imposed  upon  him  under  this  treaty, 
and  such  declaration  shall  be  entered  on  the  records  of  the  proceedings  of  the 
commission. 

The  United  States  and  Canadian  sections  of  the  commission  may  each  ap- 
point a  secretary,  and  these  shall  act  as  joint  secretaries  of  the  commission  at 
its  joint  sessions,  and  the  commlsion  may  employ  engineers  and  clerical  assist- 
ants from  time  to  time  as  It  may  deem  advisable.  The  salaries  and  personal 
expenses  of  the  commission  and  of  the  secretaries  shall  be  paid  by  their  re- 
spective Governments,  and  all  reasonable  and  necessary  joint  expenses  of  the 
commission  incurred  by  it  shall  be  paid  in  equal  moieties  by  the  high  contract- 
ing imrties. 

The  commission  shall  have  power  to  administer  oaths  to  witnesses  and  to 
take  evidence  on  oath  whenever  deemed  necessary  In  any  proceeding  or  inquiry 
or  matter  within  its  jurisdiction  under  this  treaty,  and  all  partes  interested 
therein  shall  be  given  convenient  opportunity  to  be  heard,  and  the  high  con- 
tracting parties  agree  to  adopt  such  legislation  as  may  be  appropriate  and 
necessary  to  give  the  commission  the  powers  above  mentioned  on  each  side  of 
the  boundary,  and  to  provide  for  the  Issue  of  subpoenas  and  for  compelling  the 
attendance  of  witnesses  In  proceedings  before  the  commission.    The  commis- 
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6iou  may  adopt  such  rules  of  procedure  as  shall  be  in  accordance  with  Justice 
and  equity,  and  may  make  such  examination  in  person  and  through  agents  or 
employees  as  may  be  deemed  advisable. 

Abt.  Xin.  In  all  cases  where  special  agreements  between  the  high  con- 
tracting parties  hereto  are  referred  to  in  the  foregoing  articles  such  agree- 
ments are  understood  and  intended  to  include  not  only  direct  agreements  be- 
tween the  high  contracting  parties,  but  also  any  mutual  arrangement  between 
the  United  States  and  the  Dominion  of  Canada  expressed  by  concurrent  or 
reciprocal  legislation  on  the  part  of  Congress  and  the  Parliament  of  the  Do- 
minion. 

Abt.  XIV.  The  present  treaty  shall  be  ratified  by  the  President  of  the 
United  States  of  America,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof,  and  by  His  Britannic  Majesty.  The  ratifications  shall  be  exchanged 
at  Washington  as  soon  as  possible,  and  the  treaty  shall  take  effect  on  the  date 
of  the  exchange  of  its  ratifications.  It  shall  remain  in  force  for  five  years, 
dating  from  the  day  of  exchange  of  ratifications,  and  thereafter  until  termi- 
nated by  12  months'  written  notice  given  by  either  high  contracting  party  to 
the  other. 

In  faith  whereof  the  respective  plenipotentiaries  have  signed  this  treaty  in 
duplicate  and  have  hereunto  afllxed  their  seals. 

Done  at  Washington  the  eleventh  dny  of  January,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  nine. 

EuHu  Root.       [seal.] 
James  Bbtce.     [seal.] 

And  whereas  the  Senate  of  the  United  States  by  their  resolution  of  March  3, 
1909  (two-thirds  of  the  Senators  present  concurring  therein),  did  advise  and 
consent  to  the  ratification  of  the  said  treaty  with  the  following  understanding, 
to  wit: 

Resolved  further  (cm  a  part  of  this  ratification).  That  the  United  States 
approves  this  treaty  with  the  understanding  that  nothing  in  this  treaty  shall 
be  construed  as  affecting  or  changing  any  existing  territorial  or  riparian 
rights  in  the  water,  or  rights  of  the  owners  of  lands  under  water,  on  either 
side  of  the  international  boundary  at  the  rapids  of  the  St  Mary's  River  at 
Sault  Ste.  Marie  in  the  use  of  the  waters  flowing  over  such  lands,  subject 
to  the  requirements  of  navigation  in  boundary  waters  and  of  navigation 
canals,  and  without  prejudice  to  the  existing  right  of  the  United  States  and 
Canada  each  to  use  the  waters  of  the  St  Mary's  River  within  its  own  terri- 
tory; and,  further,  that  nothing  in  this  treaty  shall  be  construed  to  interfere 
with  the  drainage  of  wet,  swamp,  and  overflowed  lands  into  streams  flowing 
into  boundary  waters,  and  that  t^is  Interpretation  will  be  mentioned  in  the 
ratification  of  this  tretity  as  conveying  the  true  meaning  of  the  treaty  and  will, 
in  effect,  form  part  of  the  treaty. 

And  whereas  the  said  understanding  has  heea  accepted  by  the  Government 
of  Great  Britain  and  the  ratifications  of  the  two  Governments  of  the  said 
treaty  were  exchanged  in  the  city  of  Washington  on  the  5th  day  of  May,  1910: 

Now  therefore,  be  it  known  that  I,  William  Howard  Taft,  President  of  the 
United  States  of  America,  have  caused  the  said  treaty  and  the  said  under- 
standing as  forming  a  part  thereof  to  be  made  public  to  the  end  that  the  same 
and  every  article  and  clause  thereof  may  be  observed  and  fulfilled  with  good 
faith  by  the  United  States  and  the  citizens  thereof. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of 
the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  thirteenth  day  of  May,  In  the  year  of  our 

Lord   one  thousand   nine  hundred  and  ten,  and  of  the  Independence  of  the 

United  States  of  America  the  one  hundred  and  thirty-fourth. 

By  the  President: 

Wm.  H.  Taut. 

[SEAL.]     P.  C.  Knox, 

Sccidary  of  State. 

protocol  of  exchange. 

On  proceeding  to  the  exchange  of  the  ratifications  of  the  treaty  signed  at 
Washington  on  January  11,  1909,  between  the  United  States  and  Great  Britain, 
relating  to  boundary  waters  and  questions  arising  along  the  boundary  between 
the  United  States  and  the  Dominion  of  Canada,  the  undersigned  plenipo- 
tentaries,  duly  authorized  thereto  by  their  respective  Goverments,  hereby  de- 
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Clare  that  nothing  in  this  treaty  shall  be  construed  as  affecting  or  changing 
any  existing  territorial  or  riparian  rights  in  the  water,  or  rights  of  the  owners 
of  lands  under  water,  on  either  side  of  the  international  boundary  at  the 
rapids  of  the  St  Mary's  River  at  Sault  Ste.  Marie  in  the  use  of  the  waters 
flowing  over  such  lands  subject  to  the  requirements  of  navigation  in  boundary 
waters  and  of  navigation  canals  and  without  prejudice  to  the  existing  right 
of  the  United  States  and  Canada  each  to  use  the  waters  of  the  St.  Mary's 
River  within  its  own  territory;  and,  further,  that  nothing  in  this  treaty 
shall  be  construed  to  interfere  with  the  drainage  of  wet,  swamp,  and  over- 
flowed lands  into  streams  flowing  into  boundary  waters,  and  also  that  this 
declaration  shall  be  deemed  to  have  equal  force  and  effect  as  the  treaty  itself 
and  to  form  an  integral  part  thereto. 

The  exchange  of  ratifications  then  took  place  in  the  usual  form. 

In  witness  whereof  they  have  signed  the  present  protocol  of  exchange  and 
have  afilxed  their  seals  thereto. 

Done  at  Washington  this  5th  day  of  May,  1910. 

Philandbb  G.  Knox,     [seal.] 
Jambs  Bbyoe.  .[seal.] 


[H.  R.  7694,  Sixty-second  Congress,  first  session.  In  the  House  of  Representatives,  April 
27,  1911.  Mr.  Simmons  Introduced  tlie  following  bill,  which  was  referred  to  the  com- 
mittee on  Foreign  Atfairs  and  ordered  to  be  printed.] 

A  BILL  To  give  effect  to  the  fifth  article  of  the  treaty  between  the  United  States  and 

Great  Britain,  signed  January  11,  1909. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  no  water  shall  be  diverted  from  the 
Niagara  River  above  the  Falls  of  Niagara  within  the  State  of  New  York  for 
power  purposes  without  the  written  consent  of  the  Secretary  of  War,  who  is 
hereby  authorized  to  give  such  consent,  by  revocable  permits,  to  persons,  com- 
panies, or  corporations  having  authority  from  the  said  State  to  make  such  di- 
versions,  and  to  a  total  amount  not  exceeding  in  the  afi^rregate  the  amount 
allowed  by  the  treaty  between  the  United  States  and  Great  Britain,  signed  at 
Washington  on  the  11th  day  of  January  in  the  year  1909 :  Provided,  That  no 
such  permit  shall  be  granted  allowing  diversions  of  water  exceeding  in  the 
aggregate  15,600  cubic  feet  per  second  without  the  consent  of  the  State  of  New 
York  and  of  the  commissioners  on  the  part  of  the  United  States  in  the  inter- 
national joint  commission  provided  for  by  said  treaty. 

Every  diversion  of  water  in  violation  of  the  foregoing  provisions  shall  be  a 
misdemeanor  punishable  by  a  fine  not  exceeding  $2,500,  or  by  imprisonment  not 
exceeding  one  year,  or'  botii,  in  the  discretion  of  the  court. 

The  Secretary  of  War  shall  make  regulations  for  preventing  tlie  diversion  of 
water  from  the  Niagara  Biver  above  the  Falls  of  Niagara  in  excess  of  the 
anaonnts  consented  to  by  him  pursuant  to  the  said  treaty  and  to  this  act,  and 
all  permits  for  the  diversion  of  water  granted  under  the  act  entitled  ''An  act  for 
the  control  and  regulation  of  the  waters  of  Niagara  Biver,  for  the  preservation 
of  Niagara  Falls,  and  for  other  purposes,"  approved  June  29,  1906,  shall  con- 
tinue in  force  until  revoked  by  the  Secretary  of  War  or  superseded  by  other 
permits  issued  by  him. 
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Burton  Act  has  served  its  purpose 106 

Canadian  power  importation,  not  interested  in u 108 

Competition  with  Nia^ra  Falls  Power  Co 107 

Cxistomers  of  hydraulic  company 109 

Diversion — 

Additional  as  to  i>ower  to  divide 110 

Additional,  permits  ^ould  be  eranted  for 107 

Additional,  would  come  from  Canadian  side 108 

Electrical  development  increased 107 

No  disposition  to  prevent  others fromgetting 320 

Recommendations  of  International  Waterways  Commission  concern- 
ing  : 106 

Recommendations  of  River  and  Harbor  Committee  concerning 106 

Greene.  Gen.  F.  V.,  exception  to  statement  as  to  actual  and  authorized 

development 109 

Hydraulic  company — 

Amount  of  water  used  by 294 

Has  not  waived  riparian  rights 294 

History  of  its  operations 106 

Prosperous 107 

International  Waterways  Commission,  its  investigations,  reports,  and 

recommendations 106 

Niagara  Falls — 

City  installing  filtration  plant 294 

Power  sold  omy  to  distributing  companies  in 108 

Niagara  Falls  Power  Co.,  amount  of  water  used  by 294 

Niagara  Falls  scenic  beauty,  local  people  anxious  to  preserve 108 

PeaK  of  the  load  discussed 109 

Permits,  utilization  of  water  under 294 

Port  Bay,  diversion  at 107 
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Fag*, 

dohn,  Morris,  jr. — Continued. 
Price — 

To  manufocturerB 109 

Varies  according  to  use 109 

Public  Service  Gommiasion — ^wlU  compel  filing  of  rates 109 

Questions  asked  by 264, 266 

River  and  Harbor  Committee,  recommendations  concerning  diversions 106 

Colorado  Case,  Cascade  Town  Co.,  The  Empire  Water  &  Power  Co.,  (dted  Wat- 

iDus) : 178 

Colorado: 

Decision  of  circuit  court  of  United  States  for  district  of 374-880 

Decision  does  not  here  apply  (Brown) / 296 

Question  of  riparian  rights  m,  discussed  (Brown,  Watious) 178, 179 

Commission.    (See  United  States  Conservation  Commission;  Public  Service 
Commission.) 

Committee  on  Rivers  and  Harbors,  recommendations  concerning  diversions 

(Cohn) : 106 

Common  law.    (See  Riparian  rights.) 

Competition: 

At  city  of  Niagara  Falls  (Barton) 286 

Between  Niagara  Falls  Power  Co.  and  hydraulic  company  (Cohn) 107 

Buffalo  did  not  want  (Hammond) 266 

Effect  of  rate  (Barton) 278 

Effects  of  (Greene) 86 

Niagara  Co.  controls  Buffalo  situation  (Barton) 280 

None  between  New  York  and  Canadian  corporation;  reason  (Greene) 86 

None  between  Niagara  and  hydraulic  comfianies  (Scovell) 161 

Nothing  but  commercial,  in  Canada  (Fleming) 134 

Of  citizoDs  of  Niagara  Falls  city  (Smithy 300 

Opportunity  for,  under  New  York  law  Kjreene) 86 

Public  Service  Commission  decision  will  not  permit  (Greene) 81 

Supply  unequal  to  demand — coal  v.  waterpower  only  (Scovell) 161 

With  Buffalo  people  (Greene) 84* 

Complaint  of  Buffalo  citizens  (Barton) 286,287 

Complaints  (see  also  Price): 

Difficult  to  file ;  reason  (Hammond) 247, 248 

Filed  with  public  service  commission  (Hammond) 260 

How  made  (Fennewick) 309,310 

Willing  to  have  investigated  (Fennewick) 309 

Congress: 

Can  determine  general  policy  of  divbion,  not  details  (Brown) 66 

Consent  of,  necessary  to  import  power  (Carmody) 240 

Has  right  to  legislate  within  certain  limits  (Brown) 43 

Impracticable  for,  to  determine  exact  limite,  etc.,  in  advance  (Brown) 66 

Jurisdiction  of,  only  with  regard  to  navigation 61 

Must  say  how  additional  allowance  to  be  divided  (Bixby) 39 

No  jurisdiction  over  Canadian  power  (Monahan) 138 

Power  of,  to  regulate  price  discussed  (Brown) 63 

Unwise,  invalid,  and  meffectual  for,  to  fix  price 43 

Conservation  (Simmons) 6 

Power  companies  should  utilize  the  greatest  power  in  interest  of  (Bixby). .  36 

Conservation  Commission: 

Division  of  additional  diversion  may  be  left  to  (Scovell) 168 

Its  powers  (Carmody) 238 

Last  New  York  Legislature  created  (Carmody) 230 

Letter  of,  to  Chairman  Sulzer 386 

Permits  should  be  issued  on  recommendation  of 166 

Sustained  by  popular  sentiment  (Carmody) 239 

Would  give  jurisdiction  to  (Hall) 266 

Constitution,  powers  of  United  States  over  navigable  streams  (Carmody) 230 

Constitutionauty  of  proposed  legislation  discussed  (Brown,  Cooper) 66 

Contract: 

Electrical  Distributing  Co. ,  with  Ontario  company,  life  of  (Fleming) 130 

Form  with  municipalities  (Bowen) ; 121 

With  Buffalo  companies  (Barton) 276 

With  Hydro-Electric  Commission  (Monahan) 137 


414  INDEX. 

Contracts: 

Effect  on  price  (Hammond) 24d 

Control,  should  be  vested  somewhere  (Hammond) 2^ 

Cooper,  Representative  Henry  A.,  questions  asked  by 18, 

20, 29,  ^.  34,  37, 38,  60,  Q3, 64,  65, 66, 80, 86, 88, 91, 92, 105, 106, 107, 108, 
109,  110,  111,  112, 113, 114, 123, 130, 131, 182, 133, 134, 141, 143, 147, 153, 
154,  156,  159,  162,  163, 164, 165, 168, 171, 172, 177, 183, 190,  202,  204,  32g 

Corporations,  classes  of,  to  use  Niagara  power  (Scovell) 160 

Cost  of  power.    {See  Price.) 
Cost  of  production: 

American  and  Canadian  (Barton) 27i 

And  distribution  (Fennewick) 311 

Crude  oil,  whether  cheaper  thhn  water  t)owcr  (Greene,  Cooper) 91 

Curley  Representative  James  M.,  questions  aslted  by 20, 

24, 143, 151, 152, 161, 281, 282, 308, 3^ 

Customers,  hydraulic  company's  (Cohn) 109 

Dam,  question  of  construction  under  consideration  (Greene) 9^ 

Depth  (see  Niagara  Falls)  (Spencer) 181 

Detroit: 

Accommodation  of  the  people  of  (Greene) 82 

Contract  with  (Fleming) 131 

Could  not  agree  with,  on  price  (Greene) 90 

Feasible  to  transmit  power  to  (Monahan) 140 

•     Guarantee  to  (Monahan) 138 

History  of  efforts  to  secure  Canadian  power  for  (Monahan) 136 

Interested  in  cheaper  power  (Doremus) 19 

No  effort  by,  to  secure  power  (Monahan) 141 

Development,  actual  and  authorized  (Greene,  Cohn) 109 

Devil's  Hole  (Simmons) 5 

Difenderfer,  Representative  Robt.  E . ,  questions  asked  by 3, 

5,7,22,23,27,29,32,37,40,41,43,46,53,56,59,60,  81,  83,  84,  86, 

87,  88,  89, 90,  91,  92, 93, 94, 108, 109, 112, 113, 115, 130, 131, 132,  138, 
142, 143, 147, 161, 159, 161, 189,  233, 238, 240, 241, 250,  252,  253,  254, 

255,  256, 269,  271, 273,  274, 276,  277, 278, 279,  280,  282,  283,  284,  285, 
286,  287, 295,  296, 297, 303, 304, 305, 306,  307, 310, 325,  326,  327,  329 
Diffusion: 

Bowen  plan  would  not  affect  scenic  beauty  (Smith) 304 

Plan  discussed  (Buwen^ 120 

Planfor  (Eells)..: ' 167, 168 

Problematical  ( Watrous) 173 

Randolph's  plan  for  (Bowen) 381 

Submei^d  dam  proposition  (McFarland) .^ 263 

Difference  in  cost,  Canaoian  and  American  sides  explained  (Barton) 284-285 

Difference  in  cost  of  production,  American  and  Canadian  (Barton) 275 

Dilution.    (See  Sewage;  Pollution.) 

Directors,  Niagara  and  Cataract  Cos.,  names  of  some,  in  (Fennewick) 308 

Discrimination.    <See  Diversion;  Price.) 

Distribution,  to  wnom  (Monahan) 140 

Diversion: 

Act  should  be  elastic  enough  to  permit  proper  division  (Brown) 53 

Additional^- 

Aggregate  injuries  ^McFarland) 262 

Amount  necessary  (Bowen) 114 

Amount  of  horsepower  created  by  (Scovell) 159 

As  to  power  to  divide  (Cohn) 110 

Companies  will  have  market  for  (Brown) 56 

Congress  must  say  how  to  be  divided  (Bixby) 39 

Consent  of  New  York  and  of  American  members,  joint  commission,  to 

be  obtained  (Scovell) 157 

Disposition  of  (Smith) 303 

Division  of  (Bowen) 113 

Division  of,  may  be  left  to  conservation  commission  (Scovell) 15S 

Erie  Canal  water  should  not  be  included  in  (Scovell) 156 

Favors  (Williams) 105 

For  power  and  for  sanitation,  discussed  (Legare,  Bowen) 117 

Joint  resolution  of  New  York  Legislature  for  division  of  (Scovell) 154 
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Diversion — Continued.  Pas^. 
Additional — Continued. 

Legal  rights  as  to  use  of,  discussed  (firown) 54 

Methods  of  division  discussed  (Brown) 55 

Necessary  to  dispose  of  (Greene) 94 

No  objection  to  utilizing  (Greene) 85 

No  reason  why  it  should  not  be  used  (Greene) 79 

Not  interested  in  financially  (Greene) 80 

Opposed  to  (WatiDus) 175 

Permits  should  be  granted  for  (Cohn) 107 

Secretary  of  War  should  control,  cooperating  with  New  York  (Greene) .  94 

Treaty  limit  desired  (Hammond) 252 

Will  not  materially  lower  price  (Greene) 88 

Would  allow  companies  to  take 327, 328 

Would  come  from  Canadian  side  (Cohn) 108 

Would  deplete  caUract  (McFarland) 258 

Would  not  destroy  scenic  beauty 240 

American  side,  report  of  Interactional  Waterways  Commission  on 213 

Amount — 

Fixed  by  treaty  (Smith) 9 

fiow  and  why  fixed  (Brown) 51,52 

How  determined  by  Burton  Act  and  treaty  (Brown) 52 

Per  second  and  per  day,  difference  in  (Brown) 66 

Total  estimate  (Greene) 94 

Under  treaty  (Sawyer)  (Kendall) 26 

Army  Engineers  reports,  authority  on  (Watrous) 172 

Avers^ge — 

Rate  of,  six  months  (Scovell)  (Brown) 148 

Tot^l,  month  of  December  (te  Due) 311 

Below  falls  (Simmons) 8 

Canada  and  United  States  will  use  all  the  water  they  can  take  (Bixby). .  ■  35 

Oana^i  sejOOO;  United  States,  20,000;  treaty  of  19Ci9  (Simmons) 3 

Can  not  be  made  without  legislation  (Scovell) 149 

December,  1911 312 

Effect  of— 

American  side  (Brown) 61 

Boundary  stream  (Brown) 67 

Canadian  Falls  (Bixby) 28 

Canadian  side  (Spencer) 189 

Falls  (Spencer) 180 

(Bixby) 32 

Horse  Shoe  Falls  (Bixby) 28-30 

Lake  Erie  (Bixby) 28-30 

levels  (Spencer) 180 

Maximum  allowance  on  scenic  beauty  (Bixby) 29 

Kia^ra  River  above  falls  (Bixby) 28 

On  American  Falls  (Bixby) 28 

Permitting  maximum  (Simmons) 4 

ElectricSrl  devfslopment  increased  (Cohn) 107 

Erie  Canal,  500  feet  for  (Simmons) 8 

Extent  ot  drop  in  level  caused  by  ( Bixby) 29 

Extra,  would  not  appreciably  affect  navigation  (^Brown) 57 

Favors  Federal  Government  control  over  (Smith) 302 

federal  Government  may  limit,  its  only  control  (Carmody) 232 

rom  different  j)lacoh  olong  river  (Bixbv) SO 

Glass  Island  Po^l  (Soovdl) .' 144 

Upper  Falls  rMcFai land) 261 

How  Falls  aif ectod  by,  illustrations  (Sf)encer) 181 

Injurious  to  scenic  beauty  (McFarland-MarBhall) 260 

"  Injurious  to  scenic  beaufy" — Chitf  of  Engineers  (Watrous) 176 

International   Waterways  Commission  suggested  respective  amounts  of 

(Greene) 1 88, 89 

Jurisdiction  over  (Driscoll) 18 

Law  prohibits,  except  15,600  feet  (Simmons) 5 

Limitation  should  stand  (Watrous) 178 

Main  cataract  reduced  one-half  by  maximum  (Spencer) 182 
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Diyenion — Continued. 
Maximum — 

American,  would  not  be  appreciable  (Simmons) S 

Failure  to  use,  effect  of  (Scovell) 147 

Under  treaty  would  hardly  be  noticed  (Bixby) 3S 

Would  not  affect  scenic  beauty  (Driscoll) 18 

Minimum  limit  ^vored  (McFarland) 263 

Niagara  Falls  people  believe,  can  be  made  to  treaty  limit  (WilUains) 104 

No  disposition  to  prevent  others  from  getting 320 

No  injurious  effect  on  navigation  by  (Bixby; 31 

Not  all  iised;  to  extend  would  be  laige  increase  (Watrous) 173 

Not  injurious  to  (Smith) ,...  302,303 

Not  much  difference  if  treaty  allowance  be  used  (Bixby) 28 

On  American  and  Canadian  sides  (Bixby) ' 30 

Permit  for,  to  Lockport  Hvdraulic  Co 314, 315 

Permit  for,  to  Niagara  Falls  Power  Co 316, 317 

Permit  for,  to  Niagara  Falls  Hydraulic  Power  A  Manufacturing  Co 315, 316 

Permitted  to  United  States  and  Canada  under  treaty  of  Jan.  11,  1909 

(Simmons) 2 

Proportion  of,  to  total  flow  over  Falls  (Greene) 94 

Question  as  to  division  (Greene) •. 94 

Reason  for  discrimination  in  favor  of  Canada  (Greene) 89 

Reasons  for  granting,  to  Erie  &  Ontario  Sanitary  Canal  Co.  (Bowen) 118-120 

Recommendation  of  River  and  Harbor  Committee  concerning  (Cohn) 106 

Recommendations  of  International  Waterways  Commission  concerning 

(Cohn) 106 

Right  to  make,  acquired  by  name  (Brown) 46 

Riparian  owners,  a  legal  right  to  make  (Brown) 43 

Secretary  of  War  should  be  required  to  release,  on  New  York's  application 

(Carmody) 236 

Treaty  says  there  "may  be,*'  not  mandatory  (Watrous) 173 

Where  rights  of  Nation  and  State  begin  and  end 236, 237 

Wind  will  diminish  flow  greater  than  (Greene) 79 

Without  return  to  river,  right  to  interfere  with,  discussed  (Brown) 296 

Would  maximum  allowance  be  injurious  (Simmons) 2 

Division: 

Act  should  be  elastic  enough  to  permit  proper  (Brown) 53 

Additional  diversion,  who  dioula  make  fConn) 110 

Congress  can  determine  general  policy  ot,  not  details  (Brown) 56 

May  be  left  to  Conservation  Commission  (Sco veil) 158 

Methods  of,  discussed  (Brown). 55 

Niagara  Co.  wants  consideration  in  (Brown) 54 

Of  additional  diversion  (Bowen) 113 

Joint  resolution  of  New  York  (Scovell) 154 

Dividends  of  Niagara  Falls  Power  Co  (Barton) 287 

Dix,  Gov.  John  A.: 

Letter  of  (Scovel) , 157, 158 

Telegram  to,  by  Chairman  Sulzer 387 

Duffy,  James  King,  letter  of,  to  Chairman  Sulser 384 

Dockage: 

Buffalo  plan  (Bowen) 121 

For  Buitalo  (Bowen) 114 

Doremus,  Representative  Frank  E.,  testimony  of 19, 20 

Detroit  interested  in  cheaper  power .-••.-•.• ^^ 

Interstate  Commerce  Commission  should  be  given  jurisdiction  of  power 

charges 19,20 

Michigan,  no  public-service  commission  in 20 

Price — 

Federal  Government  should  control 20 

Private  corporations  entitled  to  fair  return 20 

Should  be  regulated 19 

Would  be  20  per  cent  less 20 

Doremus  bill  for  commission  to  govern  prices  (Scovell) 163 

Douglass,  A.  C,  letter  of  American  Civic  Association  to  (Stetson)  (see  aho  Ap-  * 

pendix  B) -. 369 

Drawing,  blue  print,  of  Falls  (Eells) 167 
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DriscolL  Representative  Daniel  E.,  testimony  of 18 

Bunalo  interested  in  more  and  cheaper  power 18 

Jurisdiction  over  diversions 18 

Niagara  Falls — 

ficenic  beauty  unaffected 18 

Waters  below 18 

Price  should  be  regulated 18 

Drought,  effect  of,  on  Niagara  Falls  (Harper) 288 

Editorial.  Ontario  organ,  export  duty  possible 184 

Eells.  Albert  F.,  testimony  of 167-169 

Detail  of  pUns  not  worked  out 168 

Diffusion,  plan  for 167, 168 

Drawing,  blue  print  exhibited % 167 

Horseshoe  Falls,  stone  being  eaten  back 167, 168 

Niagara  Falls,  plan  to  utilize  and  beautify 167 

Waterfall,  intent  for  deflecting  front  for 168 

Efficiency: 

Distance  current  may  be  carried  (Greene) 91 

Greater  in  some  plants  than  others  (Hammond) 253 

Legislation  should  treat  (Smith) 301 

Methods  to  obtain  hirfiest  (Greene) 82 

Niagara  Falls  Power  Co.  (Barton) 272,273 

Of  certain  companies  (McFarland) 262, 263 

Of  Niagara  Falls  Power  Co.  (Smith) 301 

Propositions  to  regulate  (Smith) 301 

Steam  plants  improving  in  (Greene) 91 

Egbert,  C.  C.,  notes  by,  from  official  documents  (Brown) 74 

Electric-furnace  industry,  its  development  (Morrison) Ill 

Electric  Light  Co.,  Niagara  and  cataract  companies,  no  controlling  interest  in 
(Barton) 287 

Electric  Dower.  '  (See  Price.) 

Electrical  companies  are  a  regulated  monopoly  (Greene) •   86 

Electrical  Development  Co. : 

Claim  of  (Stetson) 365 

Connection  with  Mackenzie-Mann  interests  (Greene) 86 

Has  drop  of  135  feet  (Bixby) 36 

Has  not  used  full  power  permitted  (Greene) 132 

Horsepower  transmitted  oy  (Brown; 58 

No  connection  with  (Greene) 88 

No  transmission  lines  in  United  States  (Greene) 91 

Officers  of  (Greene) 20S 

Permit  of  (Greene) 202 

Permit  to  (Ladue) 134, 135, 201, 202 

Price  received  for  contract  with  Cataract  Power  Co.  discussed 204 

Report  of  International  Waterways  Commission 209 

Report  on  (Kutz) 224 

To  whom  they  sell  power,  and  cost  (Greene) 202, 203 

Electrical  Distributing  Co. : 

Contemplate  getting  power  from  Hydro-Electric  Commission  (Fleming) . . .      129 
Staternent  in  behalf  of  (Monahan) 136 

Electrical  industry  must  solve  nitrate  question  (Morrison) 112 

Electrical  zone  (Simmons) 5 

Electricity : 

Importation  of  (Bixby) -  34, 35 

Price  of.    (See  Price.) 

Sold  to  hydroelectric  company,  price  (Greene} 82 

Use  of  water  at  greater  head  would  cheapen  price  of  (Dixby) 37 

Voltage  synonymous  with  pressure  (Greene) 91 

Embargo     (See  Canadian  power.) 

Empire  Water  A  Power  Co.: 

Bigger  against,  decision  United   States   court,  district  of    Colorado,  in 

case  of 3  74 ,  880 

Defendant,  decision  United  States  court  for  district  of  Colorado  in  case 
of 374,380 

Engineer's  reports: 

His  **Bible"  (Watrous) 170 

Rests  case  on  (Greene) 324-225 
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Sqilities  (see  aUo  Riparian  rights) :  Paes. 

What,  if  any,  should  be  considered  (Brown) 41 

Will  Conp;re6s  refuse  to  consider  (Brown) 47 

Erie  &  Ontario  Sanitary  Canal  Co.: 

Bill  proposed  by 381-382 

Brief  for  (Bowen) 128 

"Economic  righteousness"  of  its  plui  (Bowen) 128 

Finances  of  (Bowen) 114 

Letter  of,  to  Secretary  of  War 383 

Purposes,  capital  stock,  etc 113 

Purposes  of  (Bowen) 114 

Petition  in  behalf  of  (Bowen) 124 

Eeasons  for  granting  diversion  to  (Bowen^ * 118-120 

Statement  of  Millard  F.  Bowen  on  behalf  of 113-129 

Wants  grant  similar  to  that  of  Mississippi  River  Power  Co.  (Bowen) 123, 125 

Erie  Canal: 

Diversion  of  500  feet  for  (Simmons) 3 

Industries  using,  for  water  purposes  derived  from  (Kutz) .* 218 

New  York  claims  jurisdiction  over  (Scovell) 155 

Not  subject  to  treaty  (Scovell) 155 

Use  of  water  diverted  from,  by  Hydraulic  Race  Co 313-314 

.  Erosion  injures  scenic  beauty  (Watrous) 175 

Expenditures,  uncertain  as  to  additional^  necessary  (Le  Due) 321 

ExpertSj  American  Civic  Association  believes  in  (Watrous) 176 

Extra  diversion  {see  aho  Diversion): 

Would  not  appreciably  affect  navigation  (Brown) 57 

Falls.     {See  Niagara  Falls.) 

February,  1909,  Interruption  of  Flow  of  Falls  in,  paper  on  (Spencer) 185 

February,  stoppage  of  flow  over  American  Falb  in  (Spencer) 183 

Federal  l^lectric  Lig^ht  &  Power  Co.,  statement  in  lenalf  of  (Monahan) 136 

Federal  control,  limitations  of  (Brown) 43 

Federal  Government:  Favord  its  control  over  diverriiona  (Smith) • 302 

No  jurisdiction  over  ''scenic  beauty  "  of  Falls  (Brown) 45 

Federal  Power  Co.,  associated  with  Electrical  Distributing  Co.  (Fleming) 130 

Fennewick,  Daniel  J.,  teatimony  of 305, 311 

Buffalo  franchise,  how  obtained 307, 308 

Buffalo  Gas  Co.,  investigated 310 

Buffalo,  General  Electric  Co. — 

Names  of  directord 307 

Not  controlled  l^y  Niagara  and  Cataract  Cos 306, 307 

Operated  in  Buffalo  before  existence  of  Niagara  company 305,306 

Complaints — 

How  made 309, 310 

Willing  to  have  investigated 309 

Cost  of  production  and  distribution 311 

Directors,  Niagara  and  Cataract  Cos. ,  names  of  some 307 

Cataract  Power  &  Conduit  Co. — 

Inception  of 306 

Operations  of 306 

Statement  in  l.ehalf  of 305 

J.  P.  Morgan  Co.,  not  stockholders  in 307 

Niagara  Falb  Power  Co. — 

Buffalo  contract,  how  obtained 308 

History  of  contract  with 306 

Political  issue,  question  of  rates,  a 309, 310 

Price — 

Cheaj)  in  Buffalo 308-309 

Relative,  Lockport  and  Buffalo 310 

Profits  not  three,  reoi^on 308 

Public  service  commission,  composition  high  class 309 

Ferguson,  Frank  C,  letter  of,  to  Congressman  Smith 298 

Filtration.     {See  Sewage  Disposal,) 

.  Fleming,  Oscar  E.,  testimony  of 129-134 

Burton  Act  bar  to  getting  to  Detroit 130 

,  f        ('anadian  power — 

1^  Favors  importation  of 130 

Restriction  of  importation  unjust 133 

Why  Canada  favors  importation 130 
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f  kming,  Oscar  £. — Continued.  J*9V^ 

Competition,  nothing  but  commercial,  in  Canada 134 

Contract  with  hydroelectric  commission,  life  of •. 130 
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Cataract  Power  &  Conduit  Co.,  distributing  agent 202 

Diversion,  average  total,  month  of  December '. . .      311 

Electrical  Development  Co.,  permit  to 134, 135,201,202 

Electrical  Transmission  Co.,  distributing  agent 202 

Expenditures,  uncertain  as  to  additional  necessarv 321 

Hydraulic  Co. »  rule  to  govern  operations,  established 321 

Niagara  Falls  committee — 

Compensation  discussed 199, 200 

Continuance  recommended 199 

Members  of 200 

Niagara  Falls — 

Scenic  beauty,  power  companies  observed  conditions  respecting 199 
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Lftdue,  Maj.  W.  B. — ^Continued.  P*«p. 

Permits — 

Not  utilized,  diflcuaeion  of  reason 200, 201 

No  charge  for 135 

Secretary  of  War  (Taft),  opinion  of,  on  applications  for  permits 191-198 

War  D^artment,  will  require  approprialion  if  permits  issued  by 190 

Lake  Erie: 

Effect  of  diversion  on  (Bixby) 28-30 

Effect  of  extra  diversion  on  (Brown) 58 

Effect  of  flow  at  Falls  on  (Bixby) 32 

Effect  of  milximum  diversion  on  navigation  of  (Bixby) 28 

Effect  on  commerce  of  permanent  lowering  of  1  inch  in  the  water  suMace 

of 312, 313 

Effect  on  navigable  capacitv  (Brown) 56, 57 

Level  affected  by  breezes  (bixby) 33,  ^ 

Levels  (Spencer) 182 

Effect  of  wind  on  (Greene) 95 

Loss  in  depth  (McFarland) 200. 261 

No  effect  on  navigation  by  slight  lowering  (Greene-Bixby) 78-79 

Directions  to  abstracting  water  from  (Bowen) 120 

Lake  BLuron,  effect  of  maximum  diversion  on  navigation  of  (Bixby) 28 

Landscape.    (See  Niagara  Falls,  scenic  beauty.) 

Law  as  to  riparian  rights  (Brown) 43, 44 

Legal  rights.    (See  oho  Vested  propertv  ri^ht^;  riparian  rights.) 

What,  if  any,  should  be  consiaerecl  (Brown) 41 

Legare,  Representative  George  S. ,  questions  asked  by 25, 

28,  29,  37, 43, 47, 56, 61, 66, 95, 114, 115, 117, 132, 134, 150, 246, 250, 255 

Legislation : 

Constitutionality  of  proposed,  discussed  (Brown -Cooper) 65 

Diversions  can  iiot  be  made  in  absence  of  f Scovell) 149 

Draft  of  proposed  bill  for  Congr^^ss  (Bowen) 127 

New  York  State's  proposed  bill  (Carmody) 237 

Prior  to  treatv  (Smith) 9 

Proposed  by  Erie  A  Ontario  Sanitary  Canal  Co 381, 382 

Proposed,  does  not  serve  constitutional  pinpose  (Carmody) 230 

Should  contain  emphatic  efficiency  clause  (Smith) 301 

Suggested  proVi.^o  for  proposed  (Brown) 66 

Treaty  self-acting  In  aneence  of  (Greene) 9S 

What  hearings  lead  to  (Greene) ^ 

What  it  should  provide  (Brown) 54 

What  it  should  provide  (Brown) 56 

WTiat  it  should  provide  (Scovell) 165, 166 

W^hat  necessary  and  what  unnecessary  (Greene) 94 

Legislature  of  New  York,  joint  resolntion  on  Alexander  bill  (Scovell) 154 

Letter  of: 

American  Civic  Association ,  to  A .  C .  Douglass  ( see  aho  Appendix  B )  (Stetson)     369 

To  Chairman  Sulzer , 387 

Buffalo  Chamber  of  Commerce,  sent  to  chairman  (Greene) 328 

C.  T.  Williams  to  Scientific  American 37^,  373 

Chamber  of  Commerce  and  Manufacturers'  Club,  Buffalo,  to  Chairman 

Sulzer 385 

Chamber  of  Commerce,  Buffalo,  not  official  (Smith) 328 

Chas.  M.  Heald 299 

Clifford  B.  Harmon  to  Chairman  Sulzer 385 

Conservation  Commission  to  Chairman  Sulzer 385 

Erie  &  Ontario  Sanitary  (^anal  Co.  to  Sccretarv  of  War 383 

Francis  L.  Stetson  to  i'^apt .  W.  J.  Bardcn  (Appendix  C) 370, 371 

To  J.  Horace  McFarland  (Appendix  B) 370 

Frank  C.  Ferguson 298, 299 

George  B.  Burd 299, 300 

J.  L.  Hudson  to  Richard  B.  Watrous 380 

Against  diversion  (W^atrous) 176 

James  King  Duffy  to  Chairman  Sulzer 384 

John  H.  Williams  to  Ctiairman  Sulzer ; 386 

John  W.  Williams  to  Chairman  Sulzer 384 

M.  F.  Bowen  to  Chairman  Sulzer 384 

New  York  State  engineer  and  surveyor  (Stetson) 359 
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Letter  of— €k>ntinued.  Paci^ 

Public-flervice  commiBBion,  seoond  district  of  New  York 446 

To  Chairman  Sulzer 387 

Queen  Victoria  and  Niagara  FaUs  park  commiseionerB 947 

Referendum  League  of  Erie  County 187 

Secretary  of  War  Stimson « 373 

Senator  T.  E.  Burton  to  Chainnan  Sulzer .' 885 

Thomas  Carmody,  attorney  general  of  New  York 388 

Toronto  Power  Co.,  to  Secretary  of  War 382,383 

Levels: 

Lake  Erie  (Spencer) 182 

Vary  from  day  today  (Greene) 79 

Levy,  Kepreeentatiye  Jefferson  M.,  questions  asked  by 5,7, 

19, 22, 23, 43, 46, 131, 239, 246, 252  254 

Light,  estimated  number  of  people  supplied  with  (Greene) 95 

Limitation,  should  be  none  (Simmons) * 7 

Limitations,  should  be  same  in  new  law  as  in  treaty  (Brown) 54 

Linthicum,  Representative  J.  Charles 153,159,160,161 

Lockport  Hydraulic  Co. : 

Amount  of  diversion  permitted  (Brown) 58 

Permit  for  diversion 314, 815 

Lockport: 

Niagara,  Lockport  &  Ontario  Power  Co.  distributes  to  (Sawyer) 21 

Price  at,  compared  with  Buffalo  (Greene) 84 

Price  paid  by,  for  horsepower  (Greene) 81 

Who  sells  power  to  (Barton) 276,277 

McFarland,  J.  Horace,  testimony  of 256-264 

American  Civic  Association — 

No  disposition  to  interfere  with  investments 263 

Resolution  of 257 

Tdok  initiative 258 

Why  it  did  not  oppose  ratification  of  treaty 259 

Bri^,  attorney  general,  view  of 257 

British  ambassador  desired  to  preserve  scenic  beauty 260 

Burton  Act  against  diversion  on  the  restrictions  of 263 

Canadian-Niagara  Power  Co.  efficient 262, 263 

Canadian  power — 

Amount  to  he  imported. . .* 263 

Importation  injures  scenic  beauty 261 

Conversation  with  Ambassador  Br>[ce  (Watrous) 174 

Diversion,  additional  aggregate,  injures 262 

Additional  would  further  deplete  cataract 258 

From  upper  falls 261 

Injurious  to  scenic  beauty  (Marshall) 260 

Minimum  limit  favored 263 

Diffusion,  submeii^ed  dam,  discussed 263 

Efficiency  of  certain  companies 262, 263 

International  ownership 257 

Jurisdiction — 

Paramount,  United  States  and  Great  Britain 257 

Treaty  article  5  settled 260 

Knox,  Attorney  General,  view  of 257 

I^keErie,  loss  in  depth 260,261 

Letter  of,  to  A.  C.  Douglass  (Stetson) 369 

Letter  to,  of  Francis  L.  Stetson  (Appendix  B) 370 

New  York- 
Grants  by 258 

No  power  over  diversions 258 

Reservation  only  attempt  to  preserve  scenic  beauty 258 

Niagara  Falls— 

Arguments  relate  to  further  diversions 258 

Average  flow - 262 

International  ownership 257 

Scenic  beauty — 

Basis  of  treaty  negotiations ^ 257 

People's  interest  in  preserving 261 

Sole  purpose  of  treaty  to  preserve 259 

28305—12 28 
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tfcFarland,  J.  Horace — Continued. 

Niagara  Falls -Power  Co.,  efficiency  of 262 

^'I^^eervation  of  Niagara  Falle  "  pamphlet,  referred  to 263 

•  Senate  Document  106  quoted 260 

)       StftCement-i&behalfof  the  American  Civic  Aflflociation 256 

SuppleBoentary  to  hearing. . . .^ 282, 293 

Troaty-- 

<^uinBtanceB  preceding 257 

History  of  negotiations 2^,i938, 259 

^MpKim,  Mr.,  mentioned  (Brown) 49 

ItcLaurhlin,  Dr.  Allen  D.,  testimony  of 864-271 

Bvuletin  No.  77,  Hvgienic  Laboratory,  quoted 264 

'       Chicago  Drainage  (^anal  cost,  efficiency,  etc 871 

<}hicago  sewage,  disposal,  conditions 268, 269 

Hygienic  Laboratory,  sanitary  survey  of 261 

International  Waterways  Commission,  extension  of  jm-iadiction  to  poUu- 

tion 267, 26B 

Niagara  River- 
Drainage  canal  from,  objections  to 271 

Pollution  of,  how  overcome 265,266 

Turning  back  waters,  effect  of 266 

Pollution — 

Bearing  on  typhoid  fever » 264, 265, 266 

Jurisdiction  over,  discussed 867, 268 

Niagara  River,  protection  against 805, 266 

Public  Health  and  Marine-Hospital  Service,  interest  in  problem 264 

Public  health- 
How  protected 805,266 

Should  be  a  water  standard  to  protect 269 

Public-Health  Service,  extension  of  jurisdiction,  discussed  (McLaughlin- 

Suhsert : . .  267 ,  268 

Randolpn,  Isham,  quoted 266 

•Report  on  pollution,  referred  to  (Bowen) 116 

Sanitation,  report  of  Hygienic  Laboratory  on 264 

Sew^e  disposal 264. 206, 267 

Gbnditionfl  at  Chicago 868, 269 

Talbott,  Dr.  Robert,  health  officer,  Niagara  Falls,  referred  to 270 

Tvphoid  fever,  bearing  of  pollution  on 264, 265, 266 

Wftter  standard,  favors  interstate 269 

Wisner,  Geoi^e  M.,  referred  to 268 

Mackenzie-Mann : 

Connection  of^  with  Electrical  Development  Co.  (Greene) 86 

Connection  with  them  would  not  pay  (Greene) 88 

In  no  way  associated  with  (Greene) 84 

No  interest  in  Ontario  Power  Co.  (Greene) 87 

References  to  (Difenderfer-Greene) 90 

Why  they  refuse  to  import  power  (Barton) 279 

'Mapof  Niagara  Fsdls,  1876,  referred  to  (Greene) 78 

Map.    '*The  natural  solution"  (Bowen) 113 

Maaon.  John  A.,  secretary  to  the  governor,  telegram  to  Sulzer 387 

Measurements,  how  made  (Barton) 273, 274 

Memorandum  by  Niagara  Falls  Power  Co.,  on  S.  J.  Res.  143  (Stetson-Brown) . .        76 
Memorandum  concerning  restrictions  on  the  use  of  Niagara  power  (Greene) . .  389-391 

Merchants'  Association  of  New  York,  telegram 380 

Message,  President  of  the  United  States,  Aug.  21,  1911 388 

Michififan: 

Has  puVlic-service  commission  (Monahan) 142 

No  pnl  lie-service  commiseion  in 20 

WUet,  Mr. .  mentioned  (Brown) 49 

Mississippi  River  Power  Co.,  Erie  &  Ontario  Sanitar>'  Canal  Co.,  want  grant 

similar  to  that  of  (Bowen) 123, 125 

"Monahan,  Geoige  F.,  testimony  of 136-143 

Canadian  power — 

Congress  no  jurisdiction  over 138 

Favors  importation 137 

Favord  removal  of  restrictions  on  importation 140 
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Monahan,  George  F. — Continued.  P9S»- 
Canadian  power-— Continued. 

If  reetrictlons  removed  etill  some  left 139 

Imuatice  to  reatrict  ite  importation 138 

Why  embargo  on,  should  he  removed 140 

Contract  with  Hydro-Electric  Commiasion 137 

Detroit — 

Feasible  to  transmit  power  to 140 

Guaranty  to 138 

History  of  efibrts  to  secure  Canadian  power  for 136 

No  effort  by,  to  secure  power 141 

Distribution,  to  whom 140 

Electrical  Distributing  Co. ,.  statement  in  behalf  of 136 

Federal  Electric  Light  &  Power  Co.,  statement  in  behalf  of 136 

Hydro-Electric  Commission,  how  it  operates 136, 137 

Interstate  Commerce  Commission,  question  of  giving  it  power  to  fix  price.  142 

Jurisdiction  over  imported  power 142 

Michigan  has  public-service  commission 142 

New  York  State  Park,  boundaries  of 144 

Niagara  Falls,  flow — American  and  Canadian  sides 144 

Price — 

Favors  any  reasonable  regulation  of 142 

Why  American  higher  than  Canadian 142 

Riparian  ri{i;hts,  temp&ti<m  to  claim  would  be  great 143 

Windsor,  distribution  to  vrithout  profit 141 

Monopoly: 

Electric  companies  are  a  relegated  (Greene) 86 

Exists  at  Niagara  Falls  (Smith) 304 

Provision  to  prevent  (Scovell) 155 

Two  companies  for  (Hammond) 254 

Montreal  not  m  competition  with,  in  navigation  (Bowen) 114 

Morrison,  A.  C.,  testimony  of 110-113 

American  labor,  employees 112 

Calcium  carbide,  as  an  illuminant Ill 

•  Canadian  power,  favors  importation  of ; .  113 

Electrical  industry,  must  solve  nitrate  question 112 

Electric-furnace  industry,  its  development Ill 

Horsepower,  contract  for 112 

Price — 

Hesitates  to  state 112 

No  objection  to  fixing 118 

Resources,  not  using  all,  reason Ill 

Union  Carbide  Co. — 

Gets  power  from  Niagara  Falls  Power  Co 112 

Laige  user  of  power 110 

May  be  forcea  to  go  to  Canada  unless .  Ill 

Water  dlevelopment  generally,  views  on 112 

Municipalities,  contract  form  with  (Bowen) 121 

Natural  gas  not  subject  to  duty  (Scovell) 163 

**NaturaI solution,"  the,  map  (Bowen) 113 

Navigable  capacity,  effect  on  Lake  Erie  and  Niacara  River  (Brown) 56-57 

Navigable  streams,  power  of  Government  over  (Brown) 45 

Navijzation: 

Effect  of  maximum  diversion  on  (Bixby) 28 

Effect  on,  unappreciable  (Bixby) 39 

Investigation  shows  no  injury  to  (Greene) 78 

Nationfl  Government's  control  of  (Carmody) 232, 233, 234, 235, 236 

Not  in  competition  with  Montreal  (Bowen) 114 

Not  materisuly  affected  (Bixby) 29 

The  lower  down  water  is  taken  the  less  injury  to  (Bixby) 37 

Would  not  appreciably  affect  (Brown) 57 

Newepaper  man,  did  not  employ,  to  agitate  question  of  scenic  beauty  (Greene) . .  84 
New  York: 

Charters  granted  by  (Scovell) 145 

Consent  to  be  obtained  to  additional  diversion  (Scovell) 157 

Contention  of  (Carmody) ; 235 

Consent  of  commissioners  required  for  diversion  (Simmons) 5 
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New  York — Continued. 
Corporation — 

A  distributing  company  (Greene) 85 

Some  Btockholders,  minority,  also  in  Canadian  corporation  (Greene). .  85 

Derives  no  revenue  from  power  (Scovell) 160 

Derives  revenue  from  permits  (Sulzer) 135 

Grants  by  (McFarland) 258 

Indifferent,  neglectful,  inefficient,  incompetent  (Smith) 302 

Interested  as  sovereign  to  protect  navigation  (Brown) 47 

Governor  of,  letter  to  Senators  Root  and  O'Gorman  (Scovell) 157, 158 

Legislature  created  conservation  commission  ^Carmody) 230 

Joint  resolution  of,  on  Alexander  bill  (Scovell) 154 

No  power  over  diversions  (McFarland) 258 

Position  State  should  take  (Scovell) 152 

Powers  and  limitations  as  to  rates  (Hammond) 249 

Power  to  fix,  price  belongs  to  (Brown) 43 

Public  service  commission — 

Decision  will  not  permit  competition  (Greene) 81 

Regulates  price  (Simmons) 6 

Public  utilities  commisnion — 

Powers  of,  discussed  (Greene) 80 

Regulates  contracts  and  prices  (Sawyer) ' 25 

Question  of  official  to  act  for  (Smith) 301-302 

Reservation  only  attempt  to  preserve  scenic  beauty  (McFarland) 258 

Review  of  State's  history  on  subject  and  what  it  should  be  (Scovell) . .  /  143-146 

Rights  of  State,  defined  ( Carmody ) 230, 231 

Dome  much  to  preserve  scenic  beauty  (Carmody) 234 

Should  be  permitted  to  derive  revenue  (Carmody) 239 

Should  designate  permits  to  be  issued  ^Carmody) 239 

State  apparently  acquiesces  in  national  assumption  of  power  (Carmody). .  234 

State  conservation  commission,  telegram  to  Chairman  Sulzer 386 

State  conndering  riparian  rights  (Scovell) 158 

State  controls  and  regulates  price  and  distribution  (Carmody,  Greene)  —  241 

State  engineer  and  surveyor,  letter  of  (Stetson) 359 

State  park  (Scovell) 14S 

Boundaries  of  ^Scovell) 144 

State's  proposed  bill  (Carmody) 237 

Typhoid  -fever  tables 291 

Wants  all  complications  removed  (Carmody) 239 

Why  should  not  New  York  grant  permits  as  well  as  Ontario?  (Sulzer) 132 

Niagara  Falls: 

American  side,  report  of  International  Waterways  Commission  on  existing 

power  situation 213 

Amount  of  diminution  of  flow  (Simmons) 3-4 

Arguments  relate  to  further  diversions  (McFarland) 258 

Average  flow  per  second  porportion  of  diversion  (Greene) 94 

Beginning  of  power  development  at  (Simmons  and  Cohn) 2 

Blue  print  of  (Eells) 167 

Canadian  companies,  report  on.  International  Waterways  Commission. . .  220, 222 

Depths  of  water  at  (Spencer) 181 

Dinerence  in  American  and  Canadian  levels  explained  (Bixby) 40 

Diffusion  plan  for,  problematical  (Watrous) 173 

Diversion  above  (Bixby) 31 

Diversion  at,  nothing  to  do  with  Chicajro  (Bixby) 30 

Diversion  for  two  power  companies  at  (Simmons) 3 

Diverted  water  does  not  go  over  (Bixby) 31 

Effect  of  diversion  on  (Spencer) 180 

Effect  of  drought  on  (Harper) 288 

Effect  of  power  development  beneficial  (Harper) 288-289 

Firmly  convinced  diversion  is  injuring  (Watrous) 177 

Flow- 
American  and  Canadian  sides  (Scovell) 144 

At  low  stajre  (Spencer) 183 

Per  hour  (Greene) 94 

Fluctuations  of  1909  (Spencer) 186 

Foreigners  know  only  a8  scenic  wonder  (Watrous) 177 

How  affected  by  diversions  (illustrations)  (Spencer) 181, 182 
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Niania  Fall»— Continued.  Pas». 

Hydraulic  &  Manufacturing  Co.,  utilizes  ita  water  drop  (Bizby) 35 

Interest  pt  local  people  in  (Sinunons) 1 

International  ownership  (McFarland^ 267 

Interruption  of  flow  in  February,  1909,  pftper  on  (Silencer) 185 

Less  than  10  per  cent  of  water  on  United  States  territory  (Greene) 89 

Main  cataract  reduced  one-hall  by  maximum  diversion  (Spencer) 182 

Maximum  diversion  under  treaty  would  have  no  noticeable  effect  on 

(Bixby) 29 

Nation  has  a  heritage  in  (Watrous) 174 

New  York's  history  concerning  (Scovell) 143-146 

Niunber  of  visitors  to,  annuajly,  estimated  (Greene) 95 

Object  of  world-wide  interest  (Cooper) 60 

Fhoto^phs  and  maps  of,  referred  to  (Greene) 78 

Pictorial  difference  due  to  low  water  and  diversion  (Bixby) 29 

Plan  to  make  fedl  of  water  uniform  (Bixby) 40 

Plan  to  utilize  and  beautify  (Eells) 167 

Power  from,  basis  of  Buffalo's  business  (Sawyer) 20 

Preservation  of,  letter  of  C.  T.  Williams  to  Scientific  American 372-373 

Principle  at  stake  in  preserving  TWatrous) 174 

Prior  right  of  people  to  (Watrous) 170 

Question  of  scenic  beauty  setUea  by  treaty  (Sawyer) 25 

Recession,  rates  of  (Spencer) 179 

Riparian  rights,  exercise  of,  regardless  of  effect  on  (Brown) 43 

Scenic  beauty — 

HaU 266 

Sawyer 23 

Simmons 4, 5, 6 

Additional  diversion  would  not  destroy  (Carmody). 240 

Army  officer's  report  Quoted  from  standpoint  of  (watrous) 172 

As  a  material  asset  (Watrous) 171 

Basis  of  treaty  negotiations  (McFarland) 257-258 

Bowen  plan  diffusion  would  not  affect  (Smith) * 304 

British  ambassador  desired  to  preserve  (McFarland) 260 

Canada's  position  as  to  (Watrous) 174 

Can  not  be  saved  by  restricting  importation  ^Greene) 325 

Diversions  injurious  to  (McFarlana,  Maishall) 260 

Effect  of  extra  diversion  on  (Brown) 67 

Effect  on  (Bixby) 28 

Effect  on,  if  maximum  diveision  allowed  (Bixby) 29 

Effect  on,  unapprecia^  le  (Bixby) 39 

Engineer's  opinion  discussed  (Sharp-Greene) .* 325-326 

Erosion  injures  (Watrous) 176 

Federal  Government  no  luriddiction  over  (Brown) 45 

Government  no  right  to  legislate  on  (Carmody) 233, 234 

Local  people  anxious  to  preserve  (Cohn) 108 

Maximum  diversion,  American  side,  injurious  to  (Watrous) 175 

More  than  a  commercial  asset  (Watrous) 169 

Niagara  Co.'s  preliminary  work  to  preserve  (Brown) 48, 49 

No  appreciable  effect  on  (Williams) 104 

No  diminution  and  will  be  none  (Carmod)^^ 233, 234 

Not  affected  if  Canadian  importation  prohibited  (Brown) 59 

Photographs  show  no  injury  (Greene) 79 

Plus  industrial  grandeur  (Brown,  summary) 339-342 

Power  companies  observed  conditions  respecting  (Ladue) 199 

Preservation  of,  the  basic  thought  (Watrous) 170 

Relation  to  efficiency  (Barton) 273 

Right  of  Federal  control  (Watrous) 178 

Run-off  does  not  affect  (Harper) 290 

The  people's  interest  in  preserving  (McFarland) 261 

Treaty  provisions  satisfactory  as  safeguard  (Brown) 60-61 

Unaffected  (Driscoll) 18 

Scientific  study  of  (Spencer) 185 

Subcycles  of  wet  and  dry  years  (Spencer) 180 

Waters  below  ( Driscoll) 18 

Where  will  line  be  drawn  as  to  amount  of  water  to  be  taken  (Bixby). .        34 
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NiBwa  Falls  (city): 

Believes  water  can  be  diverted  to  treaty  limit  (Williams) 104 

Competition  of  citizens  (Smith) 300 

Development  under  prevailing  price  (Barton) 28S 

Installing  filtration  plant  (Cohn) 294 

Manufacturing  output  (Barton) 286 

Power  sold  only  to  distributing  companies  in  (Cohn)  ..• 108 

Relative  taxes  paid  to  (Barton) 284 

Resolutions  of  board  of  trade 344 

Resolutions  of  Trades  and  Labor  Council  of 382 

Typhoid  fever  at  (Talbott) 270 

Niagara  Falls  committee: 

Compensation  discussed  (Ladue) 199, 200 

Continuance  recommended  (Ladue) 199 

Members  of  (Ladue) 200 

Niagara  Falls  Electric  Transmission  Co.: 

Claim  of  (Stetson) 365 

Efficiency  of  (Blackstock) 329 

Future  operations  (Blackstock) 330 

Distributmg  agent  (Ladue) 202 

Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.: 

Permit  to,  for  diversion 315, 316 

Report  of  Capt.  C.  W.  Kutz  on 217 

Report  of  International  Waterways  Commission  on 207 

Niagara  Falls  Hydraulic  Power  &  Machinery  Co.    (See  Hydraulic  Power  Co.) 

Niagara  Falls  Power  Co.  (Sawyer) 21 

Amount  of  diversion  permitted  (Brown) 58 

Amount  of  water  usea  by  (Cohn^ 294 

Prior  to  Burton  Act  (Brown) 51 

Buffalo  contract,  how  obtained  (Fennewick) 308 

Capacity  not  increased  (Brown) 53 

Capitalization  (Barton) 275,276 

Closing  summary  in  behalf  of  (Brown) 331-344 

Comparative  cost  of  (Stetson) 352 

Competition  with  hydraulic  company  (Cohn) 107 

Controls  stock  of  distributing  company  (Barton) 280 

Cost  of  production  to  (Barton) 275 

Delivenes  by  (Stetson) 364 

Diversion  by  (Simmons) 8 

Dividends  paid  by  (Barton) 287 

Does  not  waive  riparian  rights  (Brown) 294 

Efficiency  of — 

Smith 301 

McFarland 262 

Financial  condition  of  (Scovell) 153 

Gen.  Bixby  would  not  urge  preference  of  any  other  company  to  (Brown). .  50 

Generates  a  tremendous  power  (Hammond) 248 

Has  total  investment  of  Buffalo  (Barton) 281 

History  of  contract  with  (Fennewick) 306 

Horsepower — 

Consistent  with  scenic  beauty  (Brown) 50 

Development  of  (Scovell) 151 

Transmitted  to  ^Brown) 58 

Interests  of)  and  of  nydraulic  company,  similar  (Brown) 42 

Its  fimcticHifl  (Barton) 282 

Its  regard  for  scenic  beauty  (Brown) 51 

Lack  of  development  (Bixoy) 38 

Low  horsepower  due  to  low  head  (Scovell) 158, 159 

Management  of  (Wickes) 38 

Marvelous  achievement  of  (Stetson) 353 

Memorandum  against  Senate  joint  resolution  143,  unless  Canada 76 

Not  vandal  (Stetson) 355 

No  connection  or  agreement  with  hydraulic  company  (Brown) 53 

No  competition  with  hydraulic  company  (Scovell) 161 

Paper  by  Wells  (Stetson) 353 

Permit  to — 

For  diversion 316, 317 

For  importation  of  Canadian  power 318, 319 
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JiHmgkn,  Falls  Power  Co.— Continued.  ^^m* 

Political  position  of  (Scovell) ,,.,,, 163^ 

Preliminary  inveetigatioiui  before  development 46, 49^ 

Public-service  commiasion  can  investigate  (Hammond) 246 

Report  of  Capt.  C.  W.  Kutz  on 21A 

Report  of  International  Waterways  Commiaeion  on Wi 

Riparian  rights,  woulid  teet  common  law  of  (Scovell) 1^ 

Sacrificed  ''head  '*  for  scenic  beauty  (Brown) 6Qf 

Salaries  of  officers  on  file  with  public-service  commission  (Barton) 287 

Sells  power  to  Union  Carbide  Co.  (Monison) 112; 

Should  be  compelled  to  increase  efficiency  (Smith) 301 

Stotement  in  behalf  of  (Barton) 22t 

Stock  given  to,  for  Buffalo  franchise  (Barton) 2&9( 

Taxes  paid  by  (Barton) 281, 283 

The  situation  of  (Brown,  aummarv) 332^ 

Wants  consideration  in  division  of  extra  diversion  (Brown) 54 

Why  it  does  not  distribute  in  BuffaJo  (Barton) 27& 

Niagara  Irrigation  &  Water  Supply  Co.,  not  its  attorney  (Scovdl) 14& 

Niagara,  Lockport  &  Ontario  rower  Co.    (S^e  aho  New  York  corpotatioa): 

Claim  of  (Stetson) ,.  36& 

Distributes  to  Lockport  (Sawyer) 21 

Diversion  by  (Simmons) 8 

Horsepower  transmitted  by  (Brown^ &ft 

Pemut  to,  for  transmission  of  Canadian  power 319, 320 

Relationship  to  Ontario  Power  Co.  (Barton) 278, 270^ 

Written  statement  of  Gen.  F.  V.  Greene  on  behalf  of 99, 104 

Niagara  Park,  acreage  (Scovell) 144 

Niagara  power,  memorandum  concerning  restrictions  on  use  of  (Greene) 389r391 

"Niagara  Kiver: 

Above  Falls,  effect  of  diversiori  on  (Bixby) 2& 

Average  flow  (McFarland) 282 

Below  Falls,  diversion  of  water  from  (Simmons) S 

Cause  of  rapid  and  slow  flow,  effect  on  Lake  Erie  (Bixby) 32 

Dam  at  lower  end  (Bixby) 30 

Diverted  above  Falls  (Butby) 31 

Drainage  canal  from,  objections  to  (McLaughlin) 271 

Effect  of  navigable  capacity  (Brown) ^,57 

Fall  between  Whirlpool  Rapids  and  Devil's  Hole  (Simmons) & 

Flow  of,  no  appreciable  effect  on  (Williams) lOf 

Flow  public  property — 

Scovell *. 163 

Brown  dissents 164 

Intent  of  Burton  act  (Simmons) 6 

Is  water  **at  head  "  taken  from  (Bowen) 116 

Jurisdiction,  national  and  State  (Carmody) .; . .  231, 232. 

Objections  to  obstnicting  water  nx)m  (Bowen) 12Qi 

Pollution,  will  stop  (Bowen) \\4 

Pollution  of,  how  overcome  ^McLaughlin) 265, 266 

Portion  of  water  of,  use  for  industrial  purposes  desired  (Simmons) 2 

Scenic  beauty  of,  unimpaired  (Simmons^ 3 

Turning  back  water,  effect  of  (McLaughlin) 266 

United  States  has  no  authority  over  water  power  of 230 

.   United  States  willingly  consented  to  Canadian  diversion  (Simmons) 2 

Waters,  all  very  precious  (Greene) 60 

Nitrate  question,  electrical  industry  must  solve  (Morriscn) 1]^ 

Ob jec tions  to  abstracting  water  from  Lake  Erie  and  from  N iagara  River  (Bowen ).  1  Vk 

O'Gorman,  Senator,  letter  of  Gov.  Dix  to 167,15S 

Ontario,  ronsumptim  comparatively  limited  in 184* 

Ontario  Power  Co.    (See  auo  Canadian  corporations.) 

Capital  and  cost  of  plants  (Greene) 1 87 

Contract  with  Hydroelectrical  Commission  (Doremus  Bristol) 19 

Distributes  to  Buffalo  (Sawyer) 21 

Hor8epK>wer  transmitted  by  (Brown) 58 

Its  position  (Stetson) 363 

Mackenzie-Mann  interest  not  involved  in  (Greene^ 87 

Relationship  to  Niagara  and  Lockport  Co.  (Barton) 278-279 

Report  of  International  Waterways  Commission  on 208 
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Ontario  Power  Go. — Continued. 

Report  on  (Kut») 222 

'      Written  statement  of  Gen.  F.  V.  Greene  on  behalf  of 96-104 

Opinion  of  Secretary  of  War  Taft  on  applications  for  permits  (Ladue) 191-198 

Oswego,  cars  in,  furnished  power  (Greene) 90 

Palisades,  preservaticn  a  matter  of  scenic  beauty  (Cooper) 177 

Patent,  defecting  front  for  waterfall  (Eells) 168 

Peak  of  the  load  (Barton) 273 

Discussed  (Cohn) 109 

Pennsylvania  has  no  public  service  commission  (Difenderfer) 142 

People,  prior  right  of ,  to  Falls  (Watrous) 170 

Petition  in  behalf  of  Erie  &  Ontario  Sanitary  Canal  Co.  (Bowen) 124 

Permits: 

Amount  of  diversion  under  ( Brown) 58 

Amount  of  water  diverted  under  (Simmons) 2 

Can  be  revoked  (Brown). . i 55 

Cancellation  of  power  not  used  (Scovell) 161 

E£fect  on,  of  failure  to  use  maximum  diversion 147 

Expire  with  life  of  Burton  Act  (Scovell) 149 

For  the  transmission  of  electric  power  from  Canada  into  the  United  States.  317, 318 

For  transmission  from  Canada  (Brown) 58 

Fullest  interest  in  maintaining  (Blacl^tock) 329^  330 

Horsepower — 

Allowed  bv  (Greene) 131, 132 

Used  all  allowed  under  (Fleming) 131 

New  ones  issued  in  1911  (Greene) 150 

New  York  derives  revenue  from  (Sulzer) 135 

No  charge  for  (Ladue) 135 

No  time  limit,  can  be  revoked  (Greene) 132 

Not  utilized .* 204 

Not  utilized,  discussion  of  reason  (Garner,  Ladue) 200, 201 

Opinion  of  Secretary  of  War  (Taft)  on  applications  for  (Ladue) 191-198 

Order  for,  to  certain  companies  (Greene) 132 

Question  of  where  power  to  issue  shall  be  lodged 133 

Revocation  of,  discussed  (Carmody) 237, 238 

Secretary  of  War  should  issue  those  designated  by  New  York  (Carmody) . .      239 

Taken  temporarily  without  loss  of  rights  (Brown) 296, 297 

To  Lockport  Hydraulic  Co.  for  diversion  of  water  at  Lockport 314, 315 

■    To  Niagara,  Lockport  &  Ontario  Power  Co.  for  the  transmission  of  electrical 

power  from  Canada  into  the  United  States 319, 320 

To  Niagara  Falls  Hydraulic  Power  &  Manufacturing  Co.  for  the  diversion  of 

water  from  the  Niagara  River  for  power  purposes 315, 316 

To  Niagara  Falls  Power  Co.  for  the  diversion  of  water  from  the  Niagara 

River  for  power  purposes 316, 317 

Utilization  of  water  under  (Cohn) 294 

Photographs  (Greene) 78 

Uorseshoe  Falls  show  three  contrasts  (Bixby) 39 

Referred  to  (Greene) : 96 

Show  best  conditions  (Greene) 79 

Show  no  injury  to  scenic  beauty  (Greene^ 79 

Show  no  perceptible  diminution  of  flow  (Greene) 326 

(Spencer) 181,183 

Pictures  eAibited  (Spencer) 160 

Pittsburg  Reduction  Co.,  first  to  want  Niagara  Falls  power 160 

Plates  exhibited  (SpencerJ) 180,181 

Political  issue,  question  of  rates,  a  (Fennewick) 309, 310 

Pollution: 

Against  (Williams) 105 

'  Bearing  on  typhoid  fever,  sanitary  survey  (McLaughlin) 264-265, 266 

Buffalo  and  Tonawanda  sewage  (Talbott) 270 

From  Buffalo,  McLaughlin 's  report  (Bowen) 116 

Government  pledged  to  stop  (Bowen) 117 

International  waters,  question  of  jurisdiction,  discussed  (Carmody) 233 

Jurisdiction  over,  discussed  (Mcliughlin,  Sulzer) 267, 268 

Niagara  River — 

Protection  against  (McLaughlin) 266, 266 

Will  stop  (Bowen) 114 

Plan  for  sewage  disposal  (Bowen) 115 
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Pollution — (Continued.  ^^^i*- 
Question  of  giving  jurisdiction  to  International  Boundary  Commission 

(Bowen) 116 

Port  Bay,  diversion  at  (Cohn) 107 

Power  companies: 

As  to  l&e  of  (Watrous,  Scovell) 178 

Not  hostile  to  (Spencer) 182 

Not  interested  in  (Sawyer) 24 

Pay  no  revenue  (Simmons) 8 

Power  cost.    {See  Price.) 

Power  development,  effect  of,  beneficial  to  Falls  (Harper). . ^ 289 

'  *  Power  famine*'  (Sawyer) 22 

Power: 

Length  of  time  to  exhaust,  discussed  (Fleming) 130 

Ways  of  getting  without  injury  to  scenic  beauty  (Watrous) 176 

Power.    {See  also  Canadian  power;  Diversion.'^ 

'  *  Preservation  of  Niagara  Falls '  *  pamphlet,  referred  to  (McFarland) 363 

President  Taft: 

Conference  with  (Scovell) 156 

Letter  of  Secretary  of  War  Stimson  to 388, 389 

Meesaee  to  Congress,  August  21, 1911 388 

Would  permit  aivendons  if  Burton  Act  not  extended  (Scovell) 148, 149 

Price: 

Additional  diversion  will  not  materially  lower  (Greene) 88 

Additional  importation  would  lower  (Barton) 280 

At  Buffalo  (Greene) 84 

At  Lockport  (Groene) 84 

At  Rochester  (Greene) 84 

At  Windsor  (Greene) 82 

Buffalo  and  suburbs  (Greene) 83 

Buffalo,  compare  with  other  cities  (Hammond) 252 

Buffalo  for  general  purposes,  letter  of  Referenaum  League 187 

Buffalo,  per  horsepower  do' not  know  (Greene) 81 

Canadian  municipalities  and  Detroit  (Fleming) 130 

Cheap  in  Buffalo  (Fennewick) 308, 309 

Commission  regulates  (Simmons) 6-7 

Complaints  as  to  discriminations  (Scovell) 162 

Conservation  Commission  would  nx  (Cannody ) 238 

Contract,  Electrical  Development  Co.  (Greene) 203 

Could  not  agree  with  Detroit  on  (Greene) 90 

Difference  between  American  and  Canadian  explained  (Greene) 86 

Difference  in,  at  Lockport.  Syracuse,  Rochester,  and  Buffalo  (Greene) 88 

Difference  in,  between  steam  and  electric  power  (Greene) 88 

Difference  in,  explained  (Barton) 281,282 

Difficul  t  to  fix  ( Sawyer) 22 

Discrimination — 

Discussed  (Brown) 60 

Rights  of  individual  to  make  complaint  (Greene) 93 

Doremus  bill  for  commission  to  govern,  reference  to  (ScoveU ) 163 

Effect  on  contracts  (Hammond) 248 

Favors  any  reasonable  regulation  of  (Monahan) 142 

Federal  Government  should  control  (Doremus) 20 

For  power  produced  on  Canadian  side,  summary  (Brown) 336-338 

For  power  produced  on  American  side,  summary  (Brown ) 336^38 

Hesitates  to  state  (Morrison) 112 

Ignorant  of  difference  in  (Sawyer) 24 

In  Buffalo  excessive  (Hammond) 251 

In  Buffalo,  political,  not  economic  question  (Brown) 60 

Individual  complaints  of  (Scovell) 161 

Individual  protest  against,  discussed  (Greene) 81 

Injunction  against  Federal  regulation  would  not  avail  (Scovell) 166, 167 

In  Nia^ra  Falls  and  elsewhere  (Bowen) 123 

Investigations  concerning,  expensive  (Brown) 60 

Paid  by  lx)ckport  for  horsepower  (Greene) 81 

Possibility  of  conflict  between  the  United  States  and  New  York  in  fixing 

(Greene) 92 

Power  to  Congress  to  regulate  discuesod  (Brown) 63 
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Price— Continued.  P*«»- 
Power  to  fix — 

Belongs  to  New  York  (Brown) 4S 

To  whom  to  be  given  (Greene) ^ 85 

Powers  and  limitations  of  New  York  over  (Hammond) 249 

Private  corporations  entitled  to  fair  return  (^Doremtifl) 2D 

PJxxiedure  regarding  complaints  of,  (Greene) 80 

Public-service  commission — 

Controls  (Greene) 80 

Could  investigate  from  Falls  to  Buffalo  (Hammond) 249 

Discriminates  between  localities  as  to  (Greene) 92 

Fixes  (Greene) 81 

Fixes  maximum  (Barton) 283 

Of  New  York  can  fix  (Brown) 60 

Regulates  and  lowers  (Barton) 282,283 

WiU  compel  filing  of  rates  (Cohn) IM 

Neither  Govemmoit  nor  State  of  New  York  may  inspooe  (Brown) 03 

New  York  should  determine  (Scovell) 150 

No  complaint  (Greene) 86 

No  le^l  machiner]^  to  determine  (Greene) 85 

No  objection  to  fixing  (Morrison) 113 

Of  Canadian  power  discussed  (Cannody) 240 

Question  of — 

Summary  (Brown) 3J6-338 

Not  authorized  to  speak  on  (Carmody) 241 

To  Cataract  Power  Co.  (Gamer-Greene) 204 

Regulated  by  law  of  supply  and  demand,  unless  State  regokUaon 161 

Relative,  American  and  Canadian  (Barton) 285 

Rwilation  of  ( Smith) 308 

Reuitive  cost  of  power— electricity,  steam^  and  gas  (Scovell) 159 

Relative,  Lockp(»t  and  BufEalo  (Fennewick) 310 

Schedules  of  Buffalo  (Scovell) 161,162 

Should  be  regulated  TDoremus) .' 19 

Should  be  regulated  (Driscoll) 18 

That  of  private  corporations  greater  than  Canadian  Government's  (Simmons) .  6 

To  Bu£falo  for  sewage  and  dockage  plan  ^Bow^i) 121 

To  Buffalo,  higher  wan  expected  (Scovell) 151 

To  Canadian  frontiers,  cities,  and  villages  (Greene) 82 

To  distributing  companies  and  consumers  (Barton) 274 

To  Hydroelectric  Commission  (Greene) 82 

To  limit  of  Buffalo  (Barton) 284 

To  manufacturera  (Oohn) 109 

Use  of  water,  much  greater  head  would  cheapen  (Bixby) 37 

Unwise,  invalid,  and  ineffectual  for  Congress  to  fix  (Brown) 43 

Varies  according  to  use  (Cohn) 109 

Why  American  higher  tnan  Canadian  (Monahan) 142 

Would  be  20  per  cent  less  (Doremus) 20 

Principle,  New  York's  contention  (Carmody) 235 

"  Prior  appropriation  "  law  of  (Brown) 296 

Prior  right  of  people  to  Falls  (Watrous) 170 

Profit  from  sale  of  power  (Greene) 83 

Profits: 

Not  three,  reason  (Fennewick) 308 

Represent  different  investments  (Barton) 287 

To  distributing  companies  (Barton) 274, 275 

Proviso: 

Proposed  to  S.J.  Res.  143  (Brown) 77 

Suggested  for  proposed  legislation  (Brown; 6&-67 

Proposea  bill  for  (congress,  drait  of  (Bowen) 127 

Protocol  of  exchange,  treaty  of  January  11,  1909 17, 398, 399 

Public   health.    {See  also  Pollution;  Sanitation;  Sewage   disposal;  Typhoid 

How  protected  (McLaufihlin) 265,266 

Should  be  a  water  standard  to  protect  (McLaughlin) * 269 

Public  Health  and  Marine-Hospital  Service,  interest  in  problem  (McLaughlin).  264 
Public    Health   Service,    extension   of   jurisdiction,  discussed  (McLaoghlia, 

Sulzer) 267, 268 
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Public-service  commiaBion:  Page. 

Appointed  not  elected  (Smith) 304 

Appeal  from,  to  the  Secretary  of  War,  objected  to  (Greene) 327 

Complaints  nled  with  (Hammond) 250 

Compoeition  high  claae  (Fennewick) 309 

Gould  not  control  imported  power  beyond  State  line  (Hammond) 245 

Oould  investigate  price  from  Falls  to  Buffalo  (Hammond) 249 

Discriminates  between  localities  as  to  price  (Greene) 92 

Fixes  price  (Greene) 81 

Fixes  maximum  price  (Barton) 283 

Has  never  regulated  rates  (Smith) 304 

Jurisdiction  of,  over  Canadian  power  (Greene) 85 

Limitation  of,  lack  of  authority  (Hammond) 243-244 

New  York  can  fix  price  (Brown) 60 

New  York  people — 

Are  satisfied  with  (Greene) 86 

Satisfied  with  (Greene) 93 

Not  doing  its  duty  to  BuffiUo  (Difenderfer) 93 

Powen  and  limitations  (Hammond) 246 

Regulates  and  has  lowered  price  (Barton) 282-283 

Second  district  of  New  York — 

Letter  of 445 

Letter  of,  to  Chairman  Sulzer 387 

Should  be  given  power  to  fix  price  (Greene) 85 

Will  compel  filing  of  rates  (Cohn) 109 

Would  reduce  profits  if  exorbitant  (Barton) 280 

Purification.    (<8'e«  Pollution;  Sanitation.) 

Queen  Victoria,  Niagara  Falls  park  commissionerB,  letter  of 347 

BainfaU: 

Effect  in  Great  Lakes  r^on  (Harper) 288 

Effect  of  destruction  of  timber  on  (Harper) 289 

Randolph,  Isham: 

Dimision  plan  of  (Bowen) 331 

* '  Economic  righteousness  "  of  proposed  plan  (Bowen) 128 

Quoted  (McLaughlin) 266 

Statement  of  (Bowen) 118-120 

Rates.    (See  Price.) 

Referendum  League  of  Erie  County,  letter  of 187 

Rentals: 

American  side  application  of,  for  boulevards  discussed  (Greene) 83 

Canadian  side  per  horsepower  (Greene) 83 

Canadians  re<*eive:  Americans  do  not  (Spencer) 184 

Used  for  boulevaras  (Greene) 83 

Resolutions: 

Board  of  trade,  Niagara  Falls 344 

Trades  and  Labor  (Council  of  Niagara  Falls 382 

Restriction  of  importation.    (See  Canadian  power.) 

Retaining  wall: 

Effect  of  (Spencer) 184 

Part  of  Canadian  park  system — 

(Brown) 183 

No  (Spencer) 184 

To  block  water  back  to  power  house  (Spencer) 183 

Revenue: 

New  York  derives  none,  from  power  (Scovell) 160 

New  York  should  derive  (Carmody) 239 

Rochester: 

Price  at  (Greene) 84 

Public  utilities  operated  by  Niagara  power  (Sawyer) 22 

Root  amendment,  fate  of  fScovell) 167 

Root  bill,  contains  Scovell  suggestion  (Scovell) 157 

Root,  Senator  Elihu: 

Amendment  offered  by  (Scovell) 157 

Letter  of  Gov.  Dix  to  (Scovell) 157,158 

Negotiated  treaty  of  1909  (Brown) 52 

Riparian  owners.    (See  Riparian  ri^ts.) 
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Riparian  rights  (Bowen) 113 

Attempta  of  Natioiial  Government  to  acquire  (Carmody) 234 

Carefully  considered  by  authore  of  Burton  Act  (Watroiu) 177 

Colorado  and  New  York  (Watrous,  Brown) 178,179 

Common  law  of,  subject  to  change  by  statute  and  treaty  (Scovell) 163 

Discussed,  and  cases  cited  (Brown). 47 

Established  by  New  York  courts,  Federal  court  would  enforce  (Brown). . .  45 

Exercise  of,  regardless  of  e£Fect  on  Falls  ^Brown) 43 

Hydraulic  company  has  not  waived  (Conn) 294 

In  New  York,  determined  by  New  York  decisions  (Brown) 45 

Law  as  to  (Brown) 43, 44 

Law  cited  recognized  by  highest  courts 44, 45 

Niagara  and  hydraulic  companies  would  test  conmion  law  of  (Scovell) 162 

Niagara  Falls  Power  Co  does  not  waive  (Brown) 294 

Recognized  by  Burton  Act  and  treaty  (Brown) 177 

State  of  New  York  considering  ^Scovell) 158 

Supreme  Court  and  New  York  aecisions  concerning  (Brown) 295 

Temptation  to  claim  would  be  great  (Monahan) 143 

Those  of  hydraulic  and  Niagara  companies  (Brown) 42 

When  invoked  (Carmody) 232 

Upon  them  and  equities  depends  determination  of  question  (Gamer) 48 

River  and  Harbor  Committee: 

Deferred  action  on  Alexander  bill  (Scovell) 153 

Recommendations  concerning  diversions  (Cohn) 106 

Sanitation: 

And  navigation,  objects  of  canal  (Bowen) 114 

Report  of  Hygienic  Laboratory  on  (McLaughlin) 264 

Suggested  amendment  in  interest  of  (Bowen) 116 

Sawyer,  George  P.,  testimony  of 20-27 

American  Niagara  Power  Co.,  horsepower  of 21 

Auburn,  public  utilities  operated  by  Niagara  power 22 

Buffalo — 

Chamber  of  Commerce  desired  extension  of  Burton  Act 21 

Committee  invited  to 26 

Demands  increased  power 20 

Wants  more  power  and  limitation  removed 26 

Canada,  importation  of  power  from,  under  treaty  limited  by  law 23 
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Diversion,  experts  determine  amount  of 26 

Henry,  Frank,  reference  to 22 

Horsepower — 

Engineers  more  competent  to  state  amount  appropriated 26 

Equivalent  of  a  cubic  foot 26 
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Lackawanna,  large  consumer  of  power 21 
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Niagara  Falls  Power  Co 21 

Nin^ra  Falls — 

Scenic  beauty 23 

Scenic  beauty  settled  by  treaty i 26 

Should  be  studied  at  close  range 25 

Niagara,  Lockport  &  Ontario  Power  Co.  distributes  to  Lockport 21 

Ontario  Power  Co.  distributes  to  Buffalo 21 

Power  companies  not  interested  in 24 

Price — 

Difficult  to  fix 22 

lenorant  of  difference  in 24 

Utilities  commission  of  New  York  regulates 25 

Power  famine  exists 22 

Rochester,  public  utilities  operated  by  Niagara  power 22 

Storage  battery 22 

Strictly  a  manufacturer 24 
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Treaty- 
Abrogation  for  future  generation 22 
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"Scare  camp  ugn  "  (Brown,  sumxnanr^ 343, 344 
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Ab  bafiia  to  prevent  use  of  water  power  (Brown) 63 

Burton  Act  paseed  to  preserve  (Brown) 61 
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Only  ground  for  treaty  (Brown). 64 

Purpose  of  treaty  to  promote  (Brown) 62 

Question  settled  by  treaty  (Sawyer) 26- 
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Schedules  of  Buffalo  prices  (Scovell) 161,162 
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Diversion,  aaditional  desdred  by  (Scovell) 161 

Scovell,  J.  Boardman,  testimony  of 143-167 

Alexander  \  ill — 

Gave  additional  diversion  to  then  producing  companies, 162 

New  York  Senate  resolution  on 163 

Amendment  suggested  to  Senator  Root 167 

Americans,  probalility  of  their  locating  in  Canada 161 
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No  benefit  to,  imless  rates  fixed 161 

Price  at,  varies 169* 

Burton  Act — 

Bad  law;  thought  temporary 164 

Conferences  held  concerning  extension 166 

Did  not  test  constitutionality 148 

Hearings  on,  reference  to 146 

Its  purposes  and  restrictions 146 

Burton,  Senator  T.  E.,  attitude  of 166- 

Canadian  park  system,  created 144 

Canadian  power — 

Conditions  of  sale  mav  be  impoeed  and  regulated 163 

Each  State  into  which  imported  should  control 166 
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Importation  can  not  be  restricted 164 
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Charters  ^nted  by  New  York 146 
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Diversion — 

Additional — 
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Not  subject  to  treaty • 155 
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Hydraulic  Company — 
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Monopoly,  pro'vision  to  prevent 155 
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New  York — 
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State  park 143 
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Schedules  of  Buffalo.. 161,162 
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Root,  Senator  Elihu,  amendment  offered  by 157 

Secretary  of  War,  general  plan  to  be  left  to,  details  to  States 166 

Simmons  bill,  contains  Scovell  suggestion 157 

-     Smith  bUl— 

Won't  say  whether  he  favors 153 

Would  omit  provisions  restricting  importation 162 

Summary  of  le^i««lation  desired 165, 166 

Thomas  E.  Wilson  Co.,  reference  to 156, 159 

Treaty- 
Gave  additional  diversion  to  then  producing  companies 152 

May  change  common  law  of  riparian  rights 163 

Reasons  for  opposing 151 

United  Stales,  discussion  of  power  over  foreign  importations 164, 165 

Union  Carbide  Co.,  complaint  of 160 

Secretary  of  War: 

Appeal  to,  from  Public  Service  Commission,  objected  to  (Greene) 327 

Argument  of  Francis  Lvnde  Stetson 346, 347 

Cooperating  with  New  York  should  control  additional  diversion  (Greene).        94 
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Letter  of,  to  Teronto  Fewer  Co 382, 383 

Letter  to  Erie  &  OnUrio  Sanitary  Canal  Co 383 

Opinion  of,  on  applicatioas  for  permits  (Ladue) 191-198 

Permits  ^granted  c^,- discussion  of 132 

Should  issue  permitB  designated  by  New  Yof k  (Oarmody) 239 

Secretary  of  War  Stimson: 

Letter  of,  to  the  President 388,389 

Letter  to  Sptaker  of  the  House 373 

Securities,  statistics  of  local  -and  mifK^Uaneous  (Bowen) 123 

Senate  Document  No.  105  : 

Delay  in  publishing  (Watrous) 172 

Notes  <m  (Egbert) 74, 75 

Quoted 56 

Quoted  (Brown) 57 

Quoted  (Bowen) 331 

Quoted  (McFarknd) 260 

Quoted  (Watrous) 172,173 

Referred  to  and  quoted  (Brown) 50 

Summary  of  (Barton) 67-74 

Senate  Document  No.  242,  Fifty-ninth  Congress 205-229 

Senate  joint  resolution  143: 

Memorandum  against  (Stetson) 76 

Proposed  amendment  to  (Brown) 77 

Senate  of  New  York,  resolution  of,  on  Alexander  bill  (Scovell) 153 

Sentiment,  growing  favorable  to  preservation  (Watrous) 176 

Sewage  disposal: 

buffalo  plan  (Bowen) 121 

Comprehensive  scheme  for 116, 117 

Conditions  at  Chicago  (McLaughlin) 268, 269 

Discussed  (Williams) 105 

McLaughlin 264,266,267 

Niagara  frontier  (Bowen) 115 

Pronosition  (Bowen) 115 

Sharp,  Hepresentative  Wm.-  G.,  questions  asked  by 22, 

23, 35, 37, 38, 40,42, 86, 89, 95, 133, 139, 140, 141, 143, 144, 

147, 148, 152, 156, 158, 161, 162, 163, 164, 241, 251, 252, 266 

267,  268,  272,  277,  278,  284,  289,  290,  325,  326,  327 

Shewinnegan  Power  Co.,  price  of  power  unknown  (Greene) 89 

Simmons  bill 8,399 

Amendments  proposed  to  (Bowen) 116, 117, 118 

Contains  Scovell  suggestion  (Scovell) 157 

No  objections  to,  amended 118 

Simmons,  Representative  James  S. ,  testimony  of 1-8 

American  side,  benefits  from  power  development 4 

Bill  H.  R.  7694,  purposes  of.* 7 

Burton  Act,  intent  of 6 

Canada — 

Importation  of  power  from 7 

Power  generated  in 5 

Use  of  maximum  allowance 5 

Willing  partv  to  diversion 6 

Coal- 
Annual  consumplaon 5 

Yearly  saving  in 4 

Conservation,  Niagara  power  proposition  most  valuable 5 

Devil's  hole 5 

Diversion — 

Effect  of  permitting  a  maximum 4 

For  Erie  Canal 3 

Law  prohibits,  except.l&,W0  feet 5 

Maximum  American  would  not  be  appreciable 3 
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Electrical  zone •'•  6 

Hoisepower 5 

Ainount  allowed,  from  Canada  (Simmons) 7 

Amoimteach  company  may  bringin 7 

Daily  development 3 

Development  of 4 

Limitation,  should  be  none 7 

New  York,  consent  of  conmiissionen  required 5 

Niagara  Falls— 

Amount  of  diminution  of  flow 3 

Beginning  of  power  development  at 2 
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Interest  of  local  people  in 1 
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Permits  amount  of  water  diverted  under 2 
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Price — 

Commission  regulates 6 

For  power 6 

Questions  by 18 

Saving  in  coal  affected  in  50  years 5 

Scenic  beauty 5, 6 

Treaty— 

H.  R.  7694  seems  to  perfect 7 

United  States  and  Great  Britain,  diversions  under 2 

United  States  willingly  consented  to  Canadian  diversion 2 

Whirlpool  Rapids 5 

Smith  biU 8 

Charge  provision  discussed  (Doremus) 20 

Proposed  amendments  to  (Bowen) 118,123 

Will  not  say  whether  he  favors  (Scovell^ 153 

Would  omit  restrictions  of  importation  (Scovell) 162 

Smith,  Representative  Charles  B.,  testimony  of 9 

Burd,  Geo.  B.,  letter  of 299,300 

Canadian  power — 

Importation  would  not  effect  scenic  beauty 302, 303 

When  Canada  would  nae  all 303 

Chamber  of  Commerce,  Buffalo  letter  of,  not  official 328 

Diffusion,  Bowen  plan  would  not  effect  scenic  beauty 304 

Diversion — 

Additional  disposition  of 303 

Amount  fixed  by  treaty 9 

Favors  Federal  control  over 302 

Not  injurious  to  scenic  beauty 302, 303 

Efficiency — 

Of  Niapira  Falls  Power  Co 301 

Propositions  to  regulate 301 

Federal  Government  fevors  its  control  over  diversions 302 

Ferguson,  Frank  C,  letterof 298 

Heald,  Chas.  M.,  letterof \ 299 

lieg!«lation  pbould  contain  emphatic  efficiency  clause 301 

I.egislation  prior  to  treaty ." 9 

Monopoly  ex^^ts  at  Niagara  Falls 304 

New  York — 

Indifference,  neglectful,  inefficient,  incompetent 302 

Question  of  official  to  act  for 301, 302 

Niagara  Falls — 

City,  competition  of  citizens 300 

Scenic  beauty  diversions  not  injurious  to 302 
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Niagara  Falls  Power  Co.,  should  be  compelled  to  increase  efficiency 301 

Price,  regulation  of 303 

Public  service  commission — 

Appointed,  not  elected 304 

Has  never  regulated  rates 304 

Questions  asked  by 40,133,306,310,328 

Tariff,  would  not  favor 306 

War  Department: 

Recommendations  reliable 300 

Supervision  by;  question  of  compensation 304, 305 

Spencer,  J.  Winthrop,  testimony  of 179-189 

Aluminum  company,  capital  and  stock  bonus 182-184 

American  Falls,  maximum  diversion  would  reduce  one-half 182 

British  anecdote 182 

Bruckner  law  of  wet  and  dry  cycles 180 

Buffalo  Drainage  Canal,  reference  to 182 
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No  reasonable  prospect  of  reaching  limit  in  near  future 188 

To  what  extent  reserved  and  exported 184 

Canadian  side,  effects  of  diversion  on 189 
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E  ffect  of  on  Canadian  side 189 

Effect  of.  on  Falls 180 

Effect  ot,  on  levels 180 

How  Falls  affected  by  (illustrations) 181 

Maximum,  under  treaty  would  reduce  main  cataract  one-half 182 

Editorial,  Ontario  organ,  export  duty  possible 184 

February,  stoppage  of  flow  over  American  Falls 183 

Horseshoe  Falls,  length  and  depth  of  water 180 

International  watermaking  machine,  work  of . ; 184 

Lake  Erie,  levels 182 

Niagara  Falls- 
Depths  of  water  at 181 

Effect  of  diversion  on 180 

Flow  at  low  stage 183 

How  affected  by  diversions  (illustrations) 181, 182 

Interruption  of  flow  in  February,  1909,  paper  on 185 

Kate^  of  recession 179 

Scientific  study  of 185 

Subcycles  of  wet  and  dry  years 180 

Ontario,  consumption  comparatively  limited  in .- 184 

Plates,  exhibited 180,181 

Pictures,  exhibited 180 

Power  companies,  not  hostile  to 182 

Rentals,  Canadians  receive,  Americans  do  not 184 

Retaining  wall —  «^ 

Effect  of 184 

To  block  water  back  to  power  house 183 

Statement  as  to  the  use  of  water  diverted  from  the  Erie  Canal  by  the  Hydraulic 

Race  Co 313, 314 

Statement  as  to  the  effect  on  I^ke  Erie  commerce  of  permanent  lowering  of 

1  inch  in  the  water  surface  of  Lake  Erie 312, 313 

State  control  (see  aUo  Canadian  power;  Public  service  commission.  New  York 
State): 

Limitations  of  (Brown) 43, 44 

State's  rights  over  hydraulic  power  (Carmody) 234 

Statistics  of  local  and  miscellaneous  securities  (Bowen) 123 

Statute  law.    (See  Riparian  rights.) 
Steam  power.    {See  Price.) 

Steam  plants,  improving  in  efficiency  (Greene) 91 

Stetson,  Francis  Lynde,  aigimient  before  Secretary  of  War 346, 347 

Letter  of — 

To  Capt.  W.  J.  Barden 370, 371 

To  J.  H.  McFarland  (Appendix  B) 370 
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Of  Conservation  Commission 385 
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Gov.  John  A.  Dix 387 

John  A.  Mason 387 

New  York  State  Conservation  CommissiDn 386 

Summary  of  legislation  desired  (Scovell) 165, 166 
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Supplemental  statement  of  Gen.  Francis  V.  Greene 321-324 
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(Scovell) 161 

Surplus,  none  laid  aside  (Greene) 87 

Syracuse,  street  cars  in,  run  by  Niagara  power  (Sawyer) 22 
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(Spencer) 1: 
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Referred  to  (McLaughlin). 27 

Tawney,  Hon.  James  A.,  question  as  to  construction  of  treaty  (Bowen) 11 

Tariff,  would  not  favor  (Smith) 3ft 
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Paid  to  Buffalo  (Hammond) 25^ 

Paid  by  Niagara  Falls  Power  Co.  (Barton) 281, 28i 
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Favoring  extension  of  Burton  Act  (Barton,  Abbott) 288 

Merchants'  Association  of  New  York 380 
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Terrapin  Point  boundary  line  (Greene) 89 

Territory^,  division  of,  between  two  companies  (Hammond) 255 

Thomas  E.  Wilson  Co.,  reference  to  (Scovell) 155,159 

Three  profits  for  transmission  (Hammond) 253 

Timber,  effect  of  destruction  on  rainfall  (Harper) 288, 289 

**Toll."    (5e«  Price.) 

Toronto  Power  Co.,  letter  of,  to  Secreta^  of  Wan 382,383 

Trades  and  Labor  Council  of  Niagara  Falls,  resolutions  of.. 382 

Transmission.    (See  also  Canadian  power.) 
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Would  regulate  interstate  (Hammond) 249 

Tonowanda  sewage  (Talbott) 270 
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Forenoon  Session — ^January  18,  1912. 

The  Chairman.  We  will  now  hear  from  Mr.  Brown. 
Mr.  Brown,  will  you  state  your  name,  your  residence>, 
and  whom  you  represent? 

Mr.  Rome  G.  Brown.  I  am  from  Minneapolis,  Minne- 
sota. I  represent  here  the  Niagara  Falls  Power  Com- 
pany and  the  Canadian  Niagara  Power  Company. 


//: 


Mr.  Di fender fer.     Of  which  Mr.  Wickes  is  President? 

Mr.  Brown.  Of  which  Mr.  Edward  A.  Wickes  is 
president.  Gentlemen,  I  appreciate  the  necessity  of  brev- 
ity in  statements.  I  have  tried  to  arrange  in  as  brief  a 
way  as  possible  certain  matters  for  consideratioa  which 
I  believe  are  important  for  you  to  have  in  mind,  in  regard 
to  legislation  in  carrying  out  this  treaty.  In  going  over 
my  summary  I  shall  be  very  glad  to  answer  any  ques- 
tions that  I  am  capable  of  answering,  but  if  you  will  be 
patient  it  may  be  that  I  shall  anticipate  your  questions 
m  presenting  my  statement. 

I  will  say  that  when  I  left  Minnesota  the  thermometer 
was  forty  below  zero  but  since  I  came  down  here  I  have 
caught  a  cold,  which,  like  some  Congressmen,  is  not  only 
both  reactionary  and  insurgent,  but  it  is  also  progressive. 
(Laughter.) 

Gentlemen,  the  concrete  question  before  you,  as  I  under- 
stand it,  is,  what  shall  be  the  nature  of  a  legislative  act 
under  the  treaty  of  1909  to  take  the  place  of  the  "Burton 
Act,"  so-called.  Now,  in  making  up  your  minds  upon  the 
nature  of  that  act,  you  would  have  in  mind,  and  wish  to 
have  in  mind  and  consider,  certain  propositions.  You 
would  want  to  have  in  mind  what  if  any — I  am  not  stat- 
ing them  now — ^what,  if  any,  are  or  may  be  the  legal 
rights  of  those  who  have  made  investments  at  the  Falls. 
Even  if  you  did  not  regard  fully  their  legal  rights,  at  least 
you  would  want  to  consider  what,  if  any,  might  be  the 
equities  of  those  people  who  have  made  their  invest- 
ments. 

Mr.  Difenderfer.     Who  gave  them  their  legal  rights? 

Mr,  Brown.  I  am  coming  to  that;  I  said  "if  any," 
You  would  want  also  to  consider  what  rights  and  equities 
the  people  generally  in  the  locality  of  the  Falls  and  the 
general  public,  as  represented  by  the  National  and  State 
Governments,  might  have.     Now,  then,  in  order  to  have 


in  mind  what  are, — or  if  you  should  not  agree  with  me, 
what  might  be  claimed  to  be, — the  legal  rights  or  the 
equities  of  the  parties,  as  well  as  what  might  be  the 
equities,  rights  and  interests  of  the  public,  it  has  seemed 
to  be  necessary,  it  certainly  might  be  helpful,  to  bring 
ourselves  down  to  date  by  a  brief  summary  of  what  has 
taken  place  prior  to  this  time;  and  let  me  g^ve  you  the 
summary.  I  will  try  not  to  be  prolix  and  some  of  the 
details  of  my  argument  I  will  hand  to  the  reporter  to  be 
inserted  as  part  of  my  statement. 

No  one  will  disagree  with  me  when  I  say  that  the  im- 
portant interests  that  we  have  to  protect  here  are  the  in- 
terests of  the  American  investors,  and  of  the  American 
public,  as  paramount,  from  our  viewpoint,  to  the  interests 
of  the  Canadian  side.  Now,  way  back  in  the  nineties  there 
were  two  interests, — ^and  I  may  say,  gentlemen,  that  the 
interests  of  the  Hydraulic  Company  and  the  Niagara  Com- 
pany are  not  in  conflict  and  not  in  dispute;  their  interests 
are  similar.  These  two  interests,  prior  to  the  passage  of 
the  Burton  Act  in  1906  and  in  the  nineties,  acquired  on 
the  shores  of  the  Niagara  River  and  appurtenant  to  the 
Falls,  certain  real  estate  interests,  and  they  became  at  that 
time  riparian  owners.  I  am  going  to  be  brief.  They  be- 
came riparian  owners  on  the  Niagara  River  at  the  point 
of  the  Falls.    Their  situation  then  was  this : 

The  Niagara  Company  above  the  Falls,  the  Hydraulic 
Company  below  them  but  above  the  Falls,  and  the  State 
of  New  York  at  the  Falls — all  had  certain  riparian  inter- 
ests under  the  law.  The  Niagara  Company  acquired  by 
grant  from  the  Hydraulic  Company  below  them,  and  from 
the  State  of  New  York  at  the  Falls,  the  express  grant  and 
privilege  (and  the  law  is  that  such  riparian  rights  are 
severable  and  can  be  granted  in  whole  or  in  part),  they 
acquired  the  riparian  rights  to  do  certain  things,  to  wit, 
this :  To  go  upon  their  land  above  the  Falls  and  construct 
their    works,    including    tunnels    through  the  Hydraulic 


Company's  land  and  through  the  State's  land,  and  thereby 
use,  that  is,  divert  water  sufficient  to  develop  200,000  horse 
power,  and  to  discharge  the  same  below  the  Falls.  Now, 
then,  not  only  from  these  granted  rights  but  from  the 
law  of  riparian  rights,  these  companies  were  at  that  time 
advised  by  their  counsel  (not  myself,  but  I  would  have  told 
them  the  same  thing)  that  they  had  the  legal  right  imder 
the  law  of  the  land,  under  the  law  of  the  State  of  New 
York,  under  the  law  of  property  rights  in  this  country, 
they  had  the  legal  right  that  could  not  be  disputed  or  in- 
vaded by  any  man  or  by  any  government,  to  make  their 
structures  and  enjoy  their  rights,  subject  to  this  one  qual- 
ification: That  they  must  see  to  it  that  their  diversions, 
whatever  they  might  be,  should  not  be  such  as  unreasonably 
to  interfere  with  the  navigability  of  the  Lakes  or  of 
Niagara  River;  and  if  they  did  not  cause  such  interference, 
then  neither  the  government  of  the  United  States  nor  of 
the  State  of  New  York  had  any  right  or  authority  to  pre- 
vent them  from  going  ahead  with  their  improvements  and 
enjoying  forever  the  beneficial  use  to  which  they  were  en- 
titled under  their  riparian  rights. 

Mr.  Sharp.  What  in  your  judgment  would  the  vested 
interests  to  which  you  refer — would  there  be  any  com- 
plaint on  their  part  if  the  Burton  Act  was  re-enacted, 
rather  than  if  the  whole  amount  were  used,  a<  under  the 

treaty? 

Mr.  Brown,  I  would  say.  "yes."  Their  vested  prop- 
erty rights  would  be  interfered  witli.  But  I  wish  to  say 
this :  I  am  not  here  to  argue  to  you  against  your  right 
to  legislate  at  all  nor  to  try  to  cram  down  your  throats 
what  I  think  the  law  is,  I  am  only  trying  to  show  you 
the  circumstances  under  which  these  companies  went 
ahead,  and  I  want  you  to  understand  that  what  I  shall 
urge  upon  you  is  to  consider  the  equities  of  dicse  com- 
%  xnlcs  as  they  exist  under  all  the  circumstances,  to  have 
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proper  regard  for  their  rights,  at  least  their  equities,  in 
fixing  the  terms  of  the  proposed  statute. 

Mr.  Di  fender fer.  In  a  nut-shell,  then,  your  contention 
is  that  this  Committee  has  no  right  to  enact  any  law? 

Mr.  Brown.  On  that  theory  I  think  this  Committee  has 
no  right  to  enact  any  law. 

Mr.  Di  fender  fer.  Has  Congress,  then,  any  right  to  pass 
any  law? 

Mr.  Brown.  I  think  Congress  has  a  right  to  pass  a  law 
within  certain  limits. 

Mr.  Difenderfer.  That  is  what  the  Committee  would 
like  to  hear. 

Mr.  Legare.  You  may  not  want  to  answer  my  ques- 
tion at  this  time,  but  just  keep  it  in  mind.  Having  these 
vested  rights,  if  Congress  should  pass  a  law  fixing  rates 
would  it  not  be  retroactive? 

Mr.  Brown.  I  was  not  going  to  go  into  the  matter  of 
rates  until  later,  but  I  think  it  would  not  properly  be  called 
"retro-active."  If  I  understand  the  essence  of  your  ques- 
tion I  would  say,  in  regard  to  rates,  that  it  would  not  only 
be  unwise  for  Congress  to  attempt  to  fix  rates,  but  I  think 
that  such  an  attempt  would  be  invalid  and  ineffectual. 
That  power  so  far  as  it  exists  belongs  to  the  State  of  New 
York. 

Mr.  Legare.    That  answers  my  question. 

Mr.  Brown.  I  have  certain  things  that  I  want  to  fol- 
low along  and  draw  conclusions  from. 

Mr.  Levy.  Is  it  your  contention  that  the  riparian 
owners,  by  the  purchase  of  the  adjacent  land,  acquired  the 
right  to  divert  any  water  that  they  might  desire  to  di- 
vert, with  the  consideration  that  the  interests  of  naviga- 
tion should  not  be  interfered  with,  no  matter  what  became 
of  the  Falls  ? 

Mr.  Brown.  As  purely  a  question  of  legal  right,  yes, 
sir;  no  matter  what  became  of  the  Falls.     Now,  I  am 


going  to  put  in  to  the  record  the  summary  of  a  ninety-page 
argument  on  this  point. 

The  Chairman.  The  reporter  will  take  this  and  in- 
corporate in  the  record. 

Mr.  Brown.  I  want  this  printed  as  my  summary  of  the 
law  at  this  point. 

Law  as  to  Riparian  Rights — Limitations  of  Fed- 
eral Control — ^Limitations  of  State  Control 
— Propositions  Stated  and  Leading  Cases 
Cited. 

Rules  of  Law  as  to  Federal  Control: 

1.  That  the  authority  for  Federal  control  of  fresh 
navigable  streams  and  waters  in  the  United  States^ 
which  at  the  same  time  defines  and  limits  such  con- 
trol, arises  solely  from  that  power  which  has  been 
expressly  reserved  to  the  United  States  by  the  Federal 
Constitution — the  power  to  regulate  commerce  be- 
tween the  several  States  and  foreign  nations. 

2.  That  this  power  of  control  was  expressly  re- 
served to  the  Federal  Government  by  the  States  orig- 
inally adopting  the  Federal  Constitution,  and  by  all 
States  since  admitted  under  that  Constitution;  and, 
subject  to  this  specific  power  so  reserved  in  the  Fed- 
eral Government,  there  has  passed  over  to  those 
States,  upon  their  entry  into  the  Union,  all  powers 
and  interest,  whether  of  ownership  or  of  control,  now 
or  formerly  belonging  to  the  Federal  Government, 
in  the  beds  and  waters  of  such  navigable  streams,  and 
the  Federal  (jovernment  has  since  retained,  and  still 
retains,  either  as  against  any  claim  by  a  State  or  by 
an  individual  riparian,  or  both,  ONLY  the  specific 
paramount  right  of  control  for  the  specific  and  lim- 
ited purpose  of  commerce,  that  is,  of  navigation. 
Moreover,  this  Federal  power  of  control  is  purely  a 
sovereign  power  of  control  for  a  specified  public  use, 
and  does  not  include,  and  cannot  be  extended  to,  any 
element  of  a  proprietary  right  or  interest. 

3.  That,  subject  to  this  purely  sovereign  right  of 


control  of  navigation,  all  right,  title  and  interest, 
sovereign  and  proprietary,  belongs  to  the  States  or  to 
individual  riparian  owners,  or  both;  and  it  is  not 
within  the  Federal  authority  or  power,  either  judicial 
or  legislative,  to  fix  or  determine,  as  between  a  State 
and  an  individual  owner,  the  limitations  between  State 
and  individual  ownership  or  control  of  water  powers. 
The  rights  and  obligations,  as  between  a  State  and 
an  individual  owner,  are  fixed  by  the  law  of  prop- 
erty as  established  by  the  decisions  of  the  State  Su- 
preme Court  in  the  State  in  question.  This  law  of 
property,  as  so  fixed  in  any  State,  is,  as  to  streams 
in  that  State,  binding  upon  the  Federal  Government 
and  its  Supreme  Court. 

Rules  of  Law  as  to  State  Control  and  as  to  Vested 
Property  Rights  of  Riparian  Owners: 

1 .  The  title  and  power  of  control  by  the  State  over 
the  beds  and  waters  of  navigable  streams  are  not  in 
any  degree  proprietary  in  nature  or  extent.  They  are 
limited  to  a  holding  in  trust,  as  a  sovereign,  for  the 
specific  purpose  of  protecting  a  public  use,  to  wit, 
navigation  and  certain  allied  public  uses. 

2.  The  title  and  the  power  of  the  State  are  sub- 
ject only  to  the  Federal  paramount  power  of  control, 
as  established  and  defined  as  above  demonstrated. 
They  are  limited  also  by  the  private  proprietary  right 
of  the  riparian,  as  fixed  by  the  law  of  the  State. 

3.  The  private  riparian  owner  owns  and  retains 
all,. and  the  only,  proprietary  title,  right  and  interest, 
either  to  the  beds  and  waters  of  such  streams  or  to 
the  usufruct  thereof.  He  has  the  proprietary  right  to 
the  beneficial  use  of  the  flow  of  the  waters  in  connec- 
tion wth  the  natural  head  and  fall  upon  or  opposite 
his  riparian  land,  and  to  the  whole  thereof;  he  has 
a  proprietary  right  to  utilize  the  bed  and  waters  for 
the  development  of  power  and  for  the  operation  of 
water  power  plants.  This  right  belongs  to  him  jure 
naturae,  that  is,  because  it  is  a  natural  resource  and 
right  belonging  to  and  appurtenant  to  his  riparian 
land  and  a  part  thereof.    And  this  private  proprietary 
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right  is  subject  only  to  the  sovereign  right  of  control 
by  the  Federal  and  State  Governments,  for  the  pub- 
lic use  of  navigation. 

4.  As  between  the  State  and  the  riparian  owner, 
the  sovereign  power  of  control  of  the  former  ends 
where  the  proprietary  right  of  the  latter  begins;  and 
the  private  right  exists  up  to  the  point  beyond  which 
it  would  be  inconsistent  with  the  specific  and  limited 
public  right.  This  private  proprietary  right  of  the 
riparian  is  the  same,  whether  the  title  to  the  bed  of 
the  stream,  either  below  high  water  or  below 
low  water  mark,  is  said  to  be  held  by  the  State  or  by 
the  riparian.  The  attempted  distinction  between  the 
riparian  rights,  on  the  basis  of  the  riparian's  having 
a  mere  easement  instead  of  a  title,  is,  so  far  as  these 
questions  are  concerned,  purely  speculative. 

The  above  rules  of  law  are  established  by  the  fol- 
lowing leading  cases: 

Water  Power  Co.  v.  Water  Board,  168  U.  S.,  358- 

365. 
Hobart  v.  Hall,  174  Fed.  Rep.,  433. 
Hall  V.  Hobart,  108  C.  C.  A.  Rep.,  348. 
U.  S.  V.  Chandler-Dunbar  Co.,  209  U.  S.,  447. 
People  V.  Mould,  37  App.  Div.,  35,  39. 
People  ex  rel.  Niagara  Falls  Hydraulic  P.  &  M.  Co. 

V.  Smith,  70  App.  Div.,  543;  affd.  175  N.  Y.  469. 
Niagara  County  I.  &  W.  S.  Co.  v.  College  Heights 

L.  Co.,  Ill  App.  Div.,  770-772. 
Sweet  V.  City  of  Syracuse,  129  N.  Y.,  335. 
Smith  V.  Rochester,  92  N.  Y.,  474. 
Rumsey  v.  Rd.  Co.,  133  N.  Y.,  79. 
Brookhaven  v.  Smith,  188  N.  Y.,  74. 
See,  also,  Decision  Wisconsin  Sup.  Ct.  (January  30, 

1912,  in  State  ex  rel,  Wassau  Ry.  Co.  v.  Bancroft, 

Atty.-Gen.,  —  N.  W.  Rep.,  — . 

The  Chandler-Dunbar  case  (209  U.  S.)  and  the  New 
York  case  of  People  v.  Smith  (70  App.  Div.)  above  cited, 
expressly  hold  that  the  rules  of  law  above  stated  apply  as 
well  to  international  boundary  streams  as  to  other  streams ; 
and  the  case  of  People  v.  Smith  expressly  holds  the  ripa- 
rian rights  on  the  Niagara  River  at  the  Falls  to  be  as  above 


stated.  These  rules  of  property  rights  were  relied  upon 
by  the  owners  of  the  power  plants  at  Niagara  Falls  when 
they  made  their  original  investments  and  constructed  tlieir 
works  with  the  capacities  which  have  since  been  main- 
tained. 

Mr.  Brown.  Such  is  a  summary  of  the  law  upon  this 
subject;  and  it  is  so  well  settled  that  these  rules  of  law 
are  now  recognized,  not  only  by  the  Federal  Supreme 
Court,  but  by  the  highest  courts  of  every  State  in  which 
the  common  law  principles  of  riparian  rights  are  recog- 
nized. This  includes  substantially  all  the  States  lying  in 
whole  or  in  part  east  of  the  Mississippi  River.  It  does 
not  include  those  far  western  States  which  never  had 
any  law  of  riparian  rights,  but  where  the  law  of  prior 
occupation  or  prior  appropriation  prevails,  such  as  Colo- 
rado. Cases  from  such  States  are  not  authority  in  either 
Minnesota  or  New  York.  The  Federal  Courts  recognize 
and  enforce  the  law  of  property  rights  on  these  questions, 
according  as  they  find  the  local  law  to  have  been  estab- 
lished by  the  courts  of  the  respective  States;  and  the 
United  States  Supreme  Court  has  so  expressly  held  in 
168  U.  S.,  358,  and  other  cases.  So  the  Federal  Court 
would  enforce  riparian  rights  at  Niagara  Falls,  as  such 
rights  have  been  established  by  the  New  York  courts.  In 
passing,  I  would  say  that  the  same  rules  of  law  prevail 
in  Canada,  the  only  difference  between  the  two  countries 
being  that  here  vested  property  rights  are,  through  the 
courts,  protected  under  the  Constitution  against  encroach- 
ments by  the  Legislature  of  either  the  State  or  the  Nation, 
while  in  Canada  the  Parliament  cannot  be  so  restrained. 

The  right  that  Congress  has, — now,  gentlemen,  I  talked 
about  this  matter  before  the  National  Waterways  Com- 
mission the  other  day,  and  one  of  the  gentlemen  said, 
"That  is  merely  your  theory,  isn't  it,  Mr.  Brown?"  So 
much  the  less  merely  my  theory,  it  is  the  statement  of  the 
law  that  has  been  made  by  the  United  States  Supreme 
Court  and  the  courts  have  had  this  decision  before  them 
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for  years.  I  demonstrate  this  proposition  as  a  rule  of 
law,  to  wit:  That  the  power  that  the  Federal  Govern- 
ment has  over  navigable  streams  is  for  the  specific  pur- 
pose of  navigation,  it  gets  that  power  expressly  from  the 
clause  in  the  Constitution  of  the  United  States,  gfiving 
Congress  the  power  to  regulate  commerce.  It  does  not 
own  the  waters,  it  does  not  own  the  bed;  it  has  no  pro- 
prietary interests;  it  has  only  a  right  of  control  in  its  sov- 
ereign capacity,  for  a  limited  and  specific  purpose,  to  wit: 
for  navigation.  It  is  a  power  simply  to  prevent  unrea- 
sonable interference  with  navigation.     That  is  the  law. 

Now,  then,  every  bit  of  interest  in  or  power  over  these 
streams  and  their  beds,  except  this  limited  right  of  the 
Federal  Government  (this  is  not  my  statement;  it  is  the 
statement  of  the  United  States  Supreme  Court — 168  U. 
S.,  385),  has  passed  to  and  is  retained  by  either  the  State 
or  individuals,  or  both,  as  the  case  may  be ;  it  all  belongs 
to  one  or  the  other;  and  if  you  want  to  find  where  the 
right  of  the  State,  New  York,  for  instance,  and  the  rights 
of  the  riparian  owners  begin  and  end  the  Federal  Su- 
preme Court  says  you  shall  go  to  the  law  of  property 
rights  of  the  State  as  shown  by  the  State  decisions.  The 
Federal  Government  having  reserved  only  the  para- 
mount power  to  control  navigation,  everything  else 
has  gone  either  to  the  State  or  to  the  riparian  owners; 
and  in  the  determination  of  how  that  which  is  left  is 
or  shall  be  divided  between  the  two  neither  the  Federal 
Government  nor  the  Federal  Supreme  Court  has  any- 
thing to  say. 

Consequently,  we  have  this  situation ;  that  if  we  want  to 
find  out  what  the  riparian  rights  are  in  New  York  we  go 
to  the  New  York  decisions.  Under  the  law  the  Federal 
Government  has  no  more  to  do  with  "scenic  beauty"  than 
it  has  to  do  with  the  color  of  my  hair. 

Mr.  Difenderfer.    You  haven't  any. 
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Mr.  Brown.  That's  right, — neither  hair  nor  scenic 
beauty.     (Laughter.) 

Mr.  Levy.  Aside  from  this  proposition  of  navigability, 
do  you  think  it  is  affected  as  a  boundary  stream? 

Mr.  Brown.  That  is  incidental.  There  is  one  thing  that 
is  certain:  If  a  thing  cannot  affect  the  navigability  of 
a  stream  it  cannot  affect  the  matter  of  boundary.  The 
matter  of  boundary  is  not  the  question  of  there  being 
water  or  there  not  being  water.  When  the  stream  as  such 
is  the  boundary,  there  international  law  fixes  the  boundary 
at  the  thalzveg,  that  is,  the  deep  water  line,  but  in  this 
case  at  Niagara  Falls  it  is  fixed  at  a  certain  line  surveyed 
and  described  as  any  line.  Suppose  the  river  dried  up,  is 
not  the  boundary  there  just  the  same? 

Mr.  Flood.  Would  not  the  Grovernment  have  a  right 
of  control  over  it  as  a  matter  of  public  defense? 

Mr.  Brown.  If  so,  then  only  to  the  extent  that  might 
be  reasonably  necessary  for  that  purpose. 

Mr.  Levy.  Mr.  Chairman,  following  up  my  question: 
If  it  should  dry  up  it  would  still  be  a  boundary,  but  do 
you  think  if  Canada  or  the  United  States  had  no  treaty 
as  to  how  much  power  could  be  diverted  and  used, — sup- 
pose that  the  United  States  or  the  State  of  New  York 
should  give  to  some  power  company  the  absolute  right 
to  divert  the  whole  stream  over  there,  don't  you  think  it 
might  bring  up  the  discussion  of  rights? 

Mr.  Brown.  It  probably  would, — the  question  of  pri- 
vate rights,  international  rights  and  the  right  of  the 
United  States  or  New  York  to  attempt  such  a  grant. 

Mr.  Di  fender fer.  How  long  have  you  been  the  attorney 
for  the  companies  you  are  representing  here  today? 

Mr.  Brown.  I  will  tell  you  frankly  that  as  a  direct 
attorney  for  these  companies  the  first  work  I  did  was  last 
fall;  but  that  it  is  not  the  only  experience  I  have  had  in 
these  questions. 
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Mr.  Di  fender fer.  I  would  like  to  ask  you  why  this 
question  was  not  brought  up  in  1906? 

Mr.  Brown.  Let  me  say  this;  it  zvas  brought  up,  and 
you  will  read  in  the  report  of  those  hearings  much  mention 
of  this  subject;  in  the  mass  of  other  matter,  however,  this 
question  was  too  much  lost  sight  of. 

Mr.  Kendall.  Then  you  hold  that  if  your  company  was 
deprived  of  the  right  to  use  that  power,  if  there  was  any 
power  to  deprive  you  of  that  right,  you  could  hold  that 
power  responsible? 

Mr.  Brown.  Yes,  sir;  but  we  would  not  have  to  be 
compensated  for  it  until  we  demanded  compensation.  We 
are  not  here  demanding  compensation,  nor  demanding  at 
this  time  recognition  of  our  full  rights  of  diversion.  We 
ask  that,  up  to  the  treaty  amounts,  our  rights  be  respected. 
Now,  that  being  the  law  of  New  York,  we  find  in  the  de- 
cision of  the  Appellate  Division  of  the  New  York  Courts 
not  only  these  propositions  of  law  supported  generally,  but 
these  propositions  laid  down  as  to  this  very  river  at  this 
very  point;  which  decisions  have  been  affirmed  by  the 
New  York  Court  of  Appeals.  The  principles  that  I  have 
stated  are  reaffirmed,  confirmed:  that  these  companies, — 
not  vaguely  some  companies, — ^but  these  companies  by 
name  acquired  their  rights  to  make  these  diversions  by 
virtue  of  their  riparian  ownership,  and  that  those  are 
vested  property  rights.  The  question  of  their  naked  fee 
in  the  bed  only  going  to  high  water  mark  does  not  affect 
that  conclusion  because  the  State  of  New  York  holds, 
not  a  proprietary  interest  in  the  fee,  but  only  an  interest 
in  trust  as  a  sovereign  to  protect  navigation;  and  subject 
to  that,  their  rights  of  uses  of  the  waters  in  the  river  are 
just  the  same  as  if  their  fee  extended  to  the  middle;  and 
therefore  these  owners  have  these  rights  subject  only  to 
the  right  of  the  State  of  New  York  and  the  Federal  Gov- 
ernment to  control  navigation;  and  they  hold  those  rights 
as  vested  property  rights. 
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Why,  gentlemen,  some  time  ago  they  had  assessed  one 
company  in  New  York  on  the  basis  that  it  got  its  rights  to 
the  beneficial  use  of  the  water  for  power  by  virtue  of  its 
riparian  rights  and  that  company  said,  ''No,  we  don't  geft 
this  by  reason  of  our  riparian  rights,  but  by  virtue  of  a 
special  privilege  or  franchise  from  the  State  which  is  not 
assessable";  but  the  highest  courts  of  New  York  (70 
App.  Div.,  543;  175  N.  Y.,  469)  said:  "No;  you  get  it 
solely  as  a  property  right,  it  is  part  of  your  riparian 
rights."  Now,  gentlemen,  the  United  States  Supreme 
Court  in  the  case  of  another  international  boundary  stream 
has  decided  these  questions  the  same  way  (note  the 
Chandler-Dunbar  case,  on  the  Sault  Ste.  Marie,  209  U.  S., 
447).  These  cases  are  all  cited  in  my  summary  of  the 
law  on  this  point.  Grentlemen,  I  am  not  here  to  pound  you 
upon  the  law,  but  simply  to  tell  you  what  rights  these 
companies  relied  upon.  I  say  they  knew  what  their  ripa- 
rian rights  were.  Also,  out  of  abundance  of  precaution 
(not  that  they  doubted  their  rights,  but  as  investors  they 
had  to  borrow  money  and  doubly  satisfy  those  who 
financed  their  enterprise),  they  got  patents  and  grants  from 
the  State  of  New  York,  by  conveyance  and  by  legislative 
grants,  which  not  only  confirmed  them  in  their  riparian 
rights,  which  they  claimed,  but  also  gave  to  them  such 
rights  in  the  State  Park  lands  next  the  Falls  as  were 
necessary  to  allow  them  to  make  a  diversion  by  tunnels 
extending  below  the  Falls.  Relying  then,  gentlemen,  upon 
these  riparian  rights  and  upon  the  rights  acquired  from 
the  State  of  New  York,  these  people  first  had  a  series  of 
investigations  made  before  they  started  work. 

Mr.  Gamer.  It  is  now  twelve  o'clock  and  I  assume 
there  are  a  number  of  gentlemen  who  want  to  get  away. 
It  is  important  to  be  on  the  floor  of  the  House  until  we 
get  started.    We  can  get  away  by  one-thirty. 

The  Chairman.     We  will  let  Mr.  Brown  finish. 
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Mr.  Legare.  Your  companies  applied  to  the  Secre- 
tary of  War  for  a  permit  subsequent  to  the  enactment 
of  the  Burton  Law? 

Mr.  Brown.  I  do  not  know  whether  they  did  or  not 
but— 

Mr.  Legare.  Well,  you  are  operating  now  under  a  per- 
mit? 

Mr.  Brown.  Under  this  Burton  Law.  However,  the 
fact  that  we  complied  with  that  law  does  not  change  our 
legal  rights. 

Mr.  Legare.    And  those  permits  are  revocable. 

Mr.  Gamer.  I  understand  your  argument  now  is  based 
upon  the  conditions  existing  before  the  Burton  Law  was 
passed  ? 

Mr.  Brown.  Yes,  sir.  The  position  in  which  these 
parties  were  before  the  Burton  Law  was  passed;  and  I 
want  to  show  you  that  these  legal  rights,  or  at  least  the 
equities  of  these  companies  based  upon  their  legal  rights, 
were  intended  to  be  regarded  and  protected  by  the  Treaty 
of  1909. 

But  are  you  going  to  refuse  to  consider  these  equities 
any  less  than  did  the  Burton  Act?  Or  any  less  than  did 
the  Treaty?  Will  you  refuse,  at  least  to  take  into  consid- 
eration the  equities  of  the  investors  at  the  Falls  ?  Are 
you  going  to  insist  on  passing  an  act  that  is  so  inelastic 
that  by  its  very  inelasticity  it  will  prevent  the  rights  or 
equities  of  these  companies  from  even  being  considered  by 
the  State  of  New  York  or  the  Secretary  of  War  or  by 
anybody  else,  who  may  have  the  power  of  distribution  of 
this  power? 

Mr.  Gamer.  This  is  a  most  interesting  argument  be- 
cause upon  the  legal  rights  and  equities  of  these  companies 
depends  whether  or  not  we  shall  determine  how  much  shall 
be  generated  from  Niagara  Falls. 

The  Chairman.  The  Committee  will  now  take  a  recess 
until  one  o'clock. 
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Whereupon,  at  twelve  o'clock  M.,  the  Committee  took 
a  recess  until  one  o'clock. 

After  recess  the  Committee  met  at  one  o'clock  P.  M. 

Mr.  Rome  G.  Brown.  Gentlemen,  to  resume  and  in 
order  to  get  the  connections:  I  stated  this  morning  that 
we  were  relying  upon  the  law  of  riparian  rights  recognized 
as  belonging  to  people  in  the  situation  in  which  the  two 
American  companies  were, — recognized,  not  only  by  the 
National  Supreme  Court,  but  by  the  Legislature  and 
courts  of  the  State  of  New  York,  the  New  York  courts 
being,  according  to  the  decisions  of  our  Federal  Supreme 
Court,  the  courts  which  fix  the  rights  of  the  riparian 
owner. 

That  law  gives  to  the  riparian  owner  the  right  to  the 
beneficial  use  of  all  the  water  power,  sifbject  only  to  the 
right  of  the  State  to  control  for  navigation;  and  all  those 
rights  are  subject  to  the  paramount  right  of  the  Federal 
Government, — ^not  plenary,  not  unlimited,  not  to  make 
every  prohibition,  but,  under  the  Constitution,  to  control 
only  so  far  as  necessary  to  prevent  unreasonable  interfer- 
ence with  the  navigation  of  the  river. 

Let  me  say  here:  I  have  put  in  for  your  reference  a 
summary  of  a  ninety-page  argument  on  these  questions 
written  a  month  ago.  The  full  argument  is  too  long  to 
incorporate  in  this  record,  and  I  have  handed  each  mem- 
ber of  this  Committee  a  copy  of  the  complete  argument. 
That  argument  will  convince  any  lawyer  or  layman  that 
my  conclusions  are  right. 

Relying  upon  that  law  of  riparian  rights  and  upon  those 
rights  which  were  gotten  from  the  State  of  New  York, 
including  the  legislative  grant  to  the  Niagara  Company,  for 
instance,  of  the  right  to  divert  and  use  and  have  the 
beneficial  use  of  water  sufficient  to  make  200,000  horse- 
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i»wer,  the  Niagara  Company  went  ahead  to  make  its  con- 
struction. This  was  in  the  nineties.  The  Hydraulic 
Company  afterwards  made  its  construction.  Gentlemen, 
before  the  Niagara  Company  started,  construction  what 
further  did  they  do?  Now,  all  this  discussion  is  to  show 
you  what  was  the  position  of  these  parties  in  1906  when 
the  Burton  Act  was  passed;  for  you  cannot  very  well  tell 
what  you  w^nt  to  do  with  the  Burton  Act  unless  you  get 
the  situation  at  that  time.  Did  this  company  go  ahead 
and  construct  a  200,000  horsepower  plant,  disregarding 
the  consideration  that  they  were  subject  to  the  rights  of 
navigation?  No.  I  know  more  particularly  about  the 
Niagara  Company  than  the  other  company.  They  hired 
outside  engineers  and  made  investigations  running  through 
four  years  to  determine,  so  far  as  experts  and  engineers 
could  determine,  what  might  be  the  effect  of  that  develop- 
ment upon  navigation, — which^was  really  all  they  had  to 
look  out  for.  But  they  went  further  than  the  law  re- 
quired, and  sent  for  these  engineers  to  tell  them  what  ef- 
fect it  would  have  upon  the  scenic  beauty  of  the  Falls; 
and  not  only  that,  gentlemen,  not  only  the  effect  of  the 
diversion  of  water  upon  scenic  beauty  and  upon  navigabil- 
ity, but  also  what  should  be  the  effect  upon  the  general 
landscape  view;  what  structures  would  least  mar  the 
beauty  of  the  landscape.  They  engaged  the  services  of  the 
best  engineers  and  landscape  artists  in  the  world  (I  am 
speaking  now  particularly  of  the  Niagara  Company)  to 
determine  not  only  the  effect  upon  the  scenic  beauty  of  the 
diversion  of  the  water  itself,  but  also  to  determine  how 
best  to  preserve  the  scenic  beauty  of  the  Falls  by  making 
their  constructions,  their  general  landscape  view,  the  best 
to  conform  with  and  the  least  to  injure  the  natural  scenic 
grandeur  of  the  entire  locality.  They  did  all  that  before 
they  turned  a  shovel  of  soil. 

They  found  this :  That,  with  the  Hydraulic  Company 
using  approximately  9,500  cubic  feet  per  second,  the 
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plan  which  they  then  had  in  view,  and  the  Niagara 
Company  using  10,000  cubic  feet  per  second,  the  navi- 
gability of  the  lake  and  river  would  not  be  affected  at 
all,  and  the  integrity  of  the  river  as  a  boundary  stream 
would  not  be  affected  at  all.  Then  the  company's  en- 
gineers, having  investigated  the  question  of  the  effect  of  the 
diversion  upon  scenic  beauty,  reported,  saying :  "This  would 
not  appreciably  affect  the  appearance  of  the  Falls." 
The  best  landscape  artists  in  the  United  States,  after 
going  over  the  matter  at  the  request  of  the  Niagara 
Company,  said :  "Gentlemen,  you  have  come  to  us  say- 
ing  that,  whatever  your  legal  rights  or  legal  obliga- 
tions, you  desire  to  make  a  structure  for  the  beneficial 
use  of  this  water  power,  which  shall  so  far  as  possible 
be  compatible  with  the  general  scenic  grandeur  of  the 
Falls.  If  you  put  the  power  house  down  here,  it  in- 
jures to  some  extent  the  landscape.  If  you  improve 
this  way  and  shorten  the  head-race  or  the  tail-race,  you 
make  your  structure  so  much  more  injurious  to  the 
landscape  and  scenic  beauties ;  but  if  you  will  take  your 
water  up  from  this  place,  and  then  from  your  turbines 
carry  it  by  a  tunnel  underground,  you  will  thereby  the 
least  possible  affect  the  scenic  grandeur  of  the  Falls." 
That  is  what  the  engineers  said.  That  is  what  the 
landscape  artists  said.  What  did  our  people  do?  Gen- 
tlemen, what  are  the  facts?  What  did  our  people  do? 
Why,  our  engineer,  said  "That  is  all  right.  The  artists 
have  a  great  eye  for  beauty  but  they  do  not  consider 
the  sacrifice  of  water  power." 

Let  me  remind  you  that  Mr.  McKim  and  Mr.  Millet 
were  afterwards  members  of  the  national  committee  to 
investigate  this  very  subject.  The  engineers  said: 
"Here  you  are  going  to  lose  because  you  carry  the 
water  too  far,  because  you  don't  put  the  works  down 
nearer  the  crest,  and  because  you  have  done  this  to  pre- 
serve scenic  beauty  you  will  have  to  lose  some  of  the 
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head  and  fall  you  would  otherwise  have/'  In  other 
words,  gentlemen,  to  cut  the  story  short,  in  order  to 
take  the  water  around  at  such  a  distance  from  their 
works,  as  they  were  operating  above,  and  discharging 
below,  in  order  to  preserve  the  scenic  grandeur  of  the 
Falls,  they  had  to  lose  use  of  some  of  the  available 
head.  And  what  is  the  result?  That  out  of  a  possible 
head  of  190  or  200  feet  the  Niagara  Company  from  that 
time  to  this  spends, — wastes,  as  some  say, — 50  or  60 
feet  in  order  to  get  the  water  down  and  around,  for  the 
sole  purpose  of  preserving  scenic  beauty;  and  they 
have  only  140  instead  of  190  feet,  speaking  in  round 
figures. 

Why?  Because  they  constructed  in  a  method  which 
at  that  time  was,  and  ever  since  has  been,  the  method 
of  operation  there  which  is  most  consistent  with  scenic 
beauty.  That  is  what  they  did.  That  is  what  they 
were  advised,  and  every  single  engfineering  and  land- 
scape advice  that  was  given  by  their  engineers  and 
artists  has  since  been  confirmed  by  every  investigation 
of  the  United  States  Government  Survey,  which  inves- 
tigations had  not  then  been  made. 

Under  those  circumstances  they  went  ahead  and 
made  their  construction;  not  to  divert  water  to  make 
their  authorized  amount,  200,000  horsepower,  but  ap- 
proximately 100,000  horsepower.  The  Hydraulic  Com- 
pany also  constructed,  not  to  the  full  capacity  allowed 
and  granted  by  the  State  of  New  York,  but  with  a 
lesser  capacity  consistent  with  preserving  scenic  beauty. 
Gentlemen,  let  me  recall  right  here:  (I  attribute  it  to  a 
misunderstanding,  to  a  lack  of  knowledge  of  the  history 
of  this  thing)  that  some  person  or  some  member  of  this 
Committee  even,  now  says, — or  that  even  General  Bix- 
by  says, — that  if  further  diversion  of  water  is  allowed 
it  should  be  allowed  to  the  companies  in  position  to  get 
the  most  horsepower  out  of  every  cubic  foot  of  water. 
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Why?  When  the  whole  basis  of  this  thing  is  to  pre- 
serve scenic  beauty?  Gentlemen,  the  Niagara  Com- 
pany has,  mainly  for  the  purpose  of  protecting  scenic 
beauty,  built  its  plant  so  that  it  can  only  get  140  out  of 
190  feet  available  head.  You,  in  legislating  to  carry  out 
the  provisions  of  a  treaty  which  was  entered  into  solely 
for  the  purpose  of  protecting  scenic  grandeur,  are  asked 
to  take  the  water  which  we  say  belongs  to  us,  in  equity 
at  least  if  not  in  law,  and  distribute  it  to  somebody  else 
who  is  operating,  or  to  somebody  else  who  will  con- 
struct and  operate,  comparatively  regardless  of  scenic 
beauty. 

Our  very  sacrifice  for  the  cause  of  scenic  beauty, 
our  regard  for  the  very  thing  which  was  the  object  of 
this  Treaty,  is  made  the  basis  of  discriminating  against 
us  and  in  favor  of  those  who  were  more  selfish  and  less 
patriotic  than  we.  Right  here  note  that  General  Bixby 
qualifies  his  statement  by  saying  that  his  advice  for  any 
such  discrimination  is  purely  from  a  technical  engineer- 
ing viewpoint,  without  reference  to  the  question  of 
scenic  beauty.  He  protests  that  considering  every- 
thing, including  the  equities  of  the  Niagara  Falls  Power 
Company,  he  would  not  urge  any  company  to  be  pre- 
ferred over  them.  His  department,  in  their  official  re- 
port (Sen.  Doc.  105,  p.  16)  says  that  an  allowance  to 
that  Company  to  divert  an  amount  sufficient  properly 
to  operate  their  plant  to  the  limit  of  its  present  capacity 
"may  be  regarded  as  a  simple  act  of  justice."  Again, 
after  reviewing  the  history  of  the  Niagara  Falls  Power 
Company  construction,  its  regard  for  scenic  beauty  and 
the  fact  that  it  had  installed  to  the  capacity  of  100,000 
horsepower  (one-half  of  its  right  under  its  grant)  and 
the  fact  that  the  8,600  limit  under  the  Burton  Act  was 
not  sufficient  to  run  its  plant  as  installed  and  operated 
before  that  Act  was  passed,  the  same  report  says  (p. 
139): 
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**The  desirability,  as  well  as  the  justice,  of 
amending  the  Burton  Act  so  as  to  permit  the 
Niagara  Fails  Power  Co.  to  divert  water  to  the  full 
capacity  of  its  railrace  tunnel  are  plain. 

"In  view  of  the  intimate  bearing  of  this  investi- 
gation upon  the  interests  of  the  company,  and  as 
an  acknowledgment  of  the  helpful  co-operation  of 
the  company,  it  is  believed  to  be  advisable  to  fur- 
nish the  company  with  a  copy  of  this  report  and 
permission  to  do  so  is  requested." 

Under  the  circumstances  stated,  the  American  in- 
vestors, the  Niagara  Company  and  the  Hydraulic  Com- 
pany, prior  to  1906  made,  completed  and  operated  their 
plants; — the  Niagara  Company  to  the  capacity  which 
has  ever  since  been  maintained ;  the  Hydraulic  Company 
completing  its  installation  but,  as  I  understand  it,  not  at 
first  operating  to  the  full  capacity ;  but  neither  of  them 
ever  installing  or  operating  to  the  full  amount  author- 
ized by  their  riparian  rights  and  by  their  grants  from 
the  State  of  New  York.  The  Niagara  Company  had 
regard  for  scenic  beauty.  The  question  of  scenic  beauty 
having  then  been  solved  by  their  engineers,  has  also 
since  been  solved  in  the  same  way  by  the  Government 
engineers. 

Then  after  they  had  done  that,  somebody,  along  in 
1904  or  1905,  spread  an  epidemic  of  agitation  through- 
out the  country,  and  the  result  was  an  injustice.  It  was 
an  agitation  that  was  based  entirely  upon  disregard  of 
the  law,  on  ignorance  and  disregard  of  the  facts,  and 
let  me  say,  in  some  quarters,  on  mis-statement  of  facts. 
The  result  was,  that  there  came  a  feeling  in  Congress 
that  scenic  grandeur  was  in  danger  and  that  further  di- 
versions should  be  restrained.  Therefore,  the  Burton 
Act  was  passed,  and  it  was  passed  upon  this  basis  (as 
shown,  not  only  in  its  terms  but  also  in  the  proceedings 
that  led  up  to  its  passage)  :  that  these  people  upon  the 
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American  side  having  made  these  investments,  under 
the  circumstances  I  have  stated,  their  rights,  at  least 
to  a  certain  extent,  gentlemen,  should  be  regarded  first. 
With  this  explanation,  gentlemen,  I  appeal  to  you. 
The  people,  through  you  as  their  representatives,  are 
supposed  to  have  a  regard  for  property  rights  and'  for 
investments  made  in  reliance  upon  property  rights. 
Upon  the  Canadian  side  investments  were  made,  and 
there  was  an  arrangement  made  upon  the  Canadian 
side  with  these  different  companies  of  which  the  sub- 
stantial effect  was,  that  half  of  the  power  that  was  pro- 
duced upon  that  side  should  be  reserved  for  use  in 
Canada.  The  installations  that  had  been  made  on  the 
Canadian  side  did  not  exceed  the  amount  of  36,000,  as 
fixed  by  the  treaty  later,  but  they  were  planned  for 
about  that  amount.  Just  before  the  Burton  Act  was 
passed  these  facts  were  found;  that  on  the  American 
side  the  plant  of  the  Niagara  Company  had  been  in- 
stalled with  a  capacity  of  about  10,000  cubic  feet  per 
second,  but  at  one  particular  time  it  was  found  that  that 
particular  company  was  getting  along  with  about  8,600 
cubic  feet  per  second.  It  was  found  that  that  8,600 
cubic  feet  per  second,  assuming  the  use  to  have  been 
an  average  use,  with  other  amounts  then  actually  used, 
made  up  15,600,  and  that  with  those  amounts  they 
could  probably  run  along  for  a  year  or  two.  So  the 
Burton  Act  fixed  15,600  as  a  total  limit  and  8,600  as  the 
limit  for  any  one  consumer.  It  was  also  thought  that  if  too 
wide  permission  for  transmission  to  this  side  was  given  to 
Canada  it  would  encourage  diversions  on  the  Canadian  side, 
and  that,  therefore,  that  would  have  to  be  restricted, 
and  thereby  further  help  scenic  beauty.  They  made  the 
restriction  of  importation  160,000  horsepower,  which  is 
equivalant  to  the  use  of  about  10,000  cubic  feet  a  sec- 
ond. The  Burton  Act  provided  for  the  negotiation  of 
the  Treaty.     That  Act  of  1906  was  intended  only  as  a 
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modus  Vivendi  until  all  questions  could  be  investigated 
and  settled  by  the  Government  engineers  and  a  Treaty 
negotiated  fixing  the  limits  of  diversion,  not  tem> 
porarily  on  the  basis  of  rough  estimate,  but  permanent- 
ly on  the  basis  of  demonstration.  The  Burton  Act  was 
the  best  guess  that  could  be  made  at  the  time  it  was 
passed.  Its  effect,  however,  was,  that  what  should 
have  been  20,000  was  made  15,600  (the  total  diversion 
on  this  side)  and  what  should  have  been  10,000  was 
made  8,600  (the  limit  to  one  consumer).  The  com- 
panies submitted,  at  a  loss,  but  because  it  was  supposed 
to  be  temporary.  The  United  States  engineer  tells  you 
that  both  of  these  companies  have  observed  the  limits 
and  obeyed  that  Act  right  along  although  it  took  four 
years  before  the  Treaty  was  promulgated.  Every  sin- 
gle finding  of  the  engineers  and  of  the  landscape  artists 
of  this  company,  upon  the  basis  of  which  they  had  con- 
structed their  works,  was  found  by  the  Government  en- 
gineers and  artists  to  be  right :  that  with  the  total  diver- 
sion of  20,000  feet  there  was  no  effect  upon  navigation 
or  upon  the  river  as  a  boundary  stream ;  and  that  there 
was  no  appreciable  injury  to  scenic  grandeur.  Upon 
the  basis  of  those  facts  so  found,  the  two  countries, 
Senator  Elihu  Root  acting  for  this  country  and  Am- 
bassador Bryce  for  Great  Britain,  made  the  Treaty  of 
1909. 

What  did  the  Treaty  do?  The  very  purpose  of  the 
Treaty  was  to  promote  scenic  grandeur.  It  says 
(Article  V)  :  "It  is  the  desire  of  both  parties  to  accom- 
plish this  object  with  the  least  possible  injury  to  invest- 
ments which  have  already  been  made  in  the  construc- 
tion of  power  plants  on  the  United  States  side  of  the 
river  under  grants  of  authority  from  the  State  of  New 
York  or  on  the  Canadian  side  of  the  river  under  license 
authorized  by  the  Dominion  of  Canada  and  the 
Province  of  Ontario."    The  "object"  was  the  limitation 
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of  the  diversion  of  waters  to  protect  scenic  grandeur. 
The  representatives  of  these  two  nations  found  upon 
investigation  these  facts  to  be  true:  that  under  all  the 
circumstances  the  total  diversion  of  56,000  c.  f.  s.  was 
not  too  large, — ^that  that  amount,  under  all  the  circum- 
stances, considering  the  amount  that  was  being  taken 
by  the  Chicago  Drainage  Canal  Company,  was  about 
the  proper  amount.  They  further  found  that  the  two 
users  upon  the  American  side,  who  had  made  their  in- 
vestments, should  have  at  least  20,000  c.  f.  s.,  that  is, 
10,000  for  the  Niagara  Company,  9,500  for  the  Hydrau- 
lic Company  and  500  for  another  company. 

Mr.  Garner.     Who  gave  them  that  assurance? 

Mr.  Brown.  It  was  given  them  by  the  facts  reported 
by  the  Government  engineers  and  the  International  Water- 
ways Commission.  It  was  also  found  that  the  Hydrau- 
lic Company  had  brought  their  plant  up  to  the  contem- 
plated capacity  and  that  in  order  to  operate  it  on  an 
economical  basis,  it  would  require  about  9,500  cubic 
feet.  You  take  the  6,500  that  the  Hydraulic  Company 
had  had  under  the  Burton  Act  and  add  3,000  to  that 
and  it  makes  9,500.  You  take  the  8,600  allowed  the 
Niagara  Company  under  the  Burton  Act  and  add  to  it 
the  1,400  and  it  makes  10,000;  there  is  just  the  differ- 
ence between  the  15,600  in  the  Burton  Act  and  the 
Treaty  amount  of  20,000.  That  was  one  of  the  main 
considerations  of  making  it  20,000  on  this  side.  It  was 
the  main  consideration  of  fixing  it  down  as  low  as 
20,000  because  up  to  that  point  it  was  considered  that 
these  companies  had  not  only  their  legal  rights  but  they 
had  equities.  This  Treaty  was  made  in  1909  and 
promulgated  in  1910.  Nobody  ever  supposed  or 
claimed  that  the  Burton  Act  was  intended  as  anything 
more  than  a  temporary  measure  to  govern  for  the  three 
years  necessary  to  get  the  information  for  the  basis  of 
a  Treaty  and  to  make  the  Treaty. 
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Then  after  this  Treaty  was  made,  these  companies 
came  in  and  asked  for  their  rights  under  the  Treaty. 
Several  joint  resolutions  were  introduced  and  amend- 
ments were  proposed  to  bring  them  in  line  with  the 
Treaty,  but,  on  account  of  a  mix-up  that  always  occurs 
when  full  hearings  are  not  had,  the  Burton  Act  has  sim- 
ply been  carried  along;  and,  although  the  Treaty 
(which  was  contemplated  by  the  Burton  Act  to  take 
the  place  of  the  temporary  provisions  of  that  act)  has 
been  made,  the  Burton  Act  is  still  the  statute  that  con- 
trols these  limitations.  As  a  precautionary  measure 
the  Burton  Act  cast  every  doubt  against  the  investor. 
But  you  now  have  a  Treaty,  made  upon  investigations 
which  show  the  results  as  I  have  stated ;  and  the  propo- 
sition now  before  you  is:  What  sort  of  a  statute  are 
you  going  to  enact  to  carry  out  that  Treaty? 

Mr.  Difenderfer.  You  have  referred  to  the  Hydrau- 
lic Power  Company.  Is  that  known  also  as  the  Schoell- 
kopf  Company? 

Mr.  Brown.     Yes,  sir. 

Mr.  Difenderfer.  Is  it  not  true  that  they  have  an 
open  canal  through  which  they  create  their  power? 

Mr.  Brown.     I  understand  that  is  true. 

Mr.  Difenderfer.  My  reason  for  asking  that  was  to 
know  whether  it  would  add  to  the  scenic  beauty  of 
Niagara  Falls  to  have  an  open  canal. 

Mr.  Brown.  I  wish  you  would  discuss  that  with  the 
Hydraulic  people.  I  represent  the  Niagara  Company. 
We  have  no  connection  or  agreement  with  the  Hydrau- 
lic Company,  but  both  know  the  scientific  fact  that,  in 
order  to  operate  economically  under  present  installa- 
tions, we  need  1,400  c.  f.  s.  more  and  they  need  3,000 
c.  f.  s.  more.  We  would  have  no  conflict  with  them  on 
this  question.  If  you  should  leave  this  question  to 
these  two  companies  we  would  agree. 

Mr.  Difenderfer.     No  doubt. 
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Mn  Brown.  Don't  make  an  act  so  inelastic  that  al- 
though these  companies  could  come  together  you 
would  have  put  it  out  of  their  power,  or  of  anybody  for 
them,  to  make  a  proper  division;  and  exclude  the  Niaga- 
ra Company  without  even  a  chance  to  present  its 
claims. 

Mr.  Garner.  You  speak  about  the  possible  inelas- 
ticity of  the  proposed  act.  Suppose  we  should  go  ahead 
and  g^ve  you  the  full  power  that  you  are  entitled  to  un- 
der the  Treaty;  you  would  then  come  in  with  an  addi- 
tional claim,  no  doubt,  that  you  had  vested  interests 
and  could  take  all  the  power.  What,  then,  about  the 
inelasticity  of  the  act  ? 

Mr.  Brown.  Let  me  call  your  attention  to  that. 
Our  works  (speaking  for  the  Niagara  Company,  which 
is  now  limited  to  a  diversion  of  8,600  feet  per  second), 
from  a  time  long  before  the  Burton  Act  was  intro- 
duced, have  been  maintained  with  their  present  capac- 
ity,— a  capacity  well  within  our  legal  and  equitable 
rights.  For  that  capacity  10,000  feet  is  not  a  maximum 
but  a  moderate  amount.  We  have  not,  since  the  Bur- 
ton Act,  increased  our  capacity  for  the  purpose  of 
creating  a  use  for  the  extra  amount  that  we  ask  for. 

Gentlemen,  we  don't  ask  you  to  put  into  this  act  that 
we  should  have  control  of  this  4,400  feet  more,  nor  any 
part  of  it,  because  we  say  that  is  a  detail  which  you 
don't  want  to  go  into.  On  the  other  hand,  while  not 
makingit  so  specific  as  that,  we  don't  want  you  to  make 
an  act  so  inelastic  that  we  cannot  go  before  a  proper 
tribunal  and  have  our  equities,  at  least,  considered. 

Mr.  Garner.  But  would  it  be  elastic  if  we  let  the 
Burton  Act  pass  out  of  existence  and  then  give  you  a 
new  act  allowing  you  the  use  of  the  entire  power? 

Mr.  Brown.  If  the  proposed  act  makes  any  limita- 
tions, then,  under  the  circumstances  which  have  been 
here  shown  to  exist  and  which  now  appear  in  the  United 
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States  Survey  Reports,  it  seems  to  me  that  the  limita- 
tions of  the  Act  should  be  the  same  as  the  limitations 
of  the  Treaty. 

Mr.  Garner.  It  would  be  inelastic,  then,  if  it  were 
co-equal  with  the  terms  of  the  Treaty ;  there  would  not 
be  any  change  at  all. 

Mr.  Brown.  I  see  your  point.  We  don't  ask  to  re- 
ceive all  the  extra  amount.  We  want,  at  least,  that  we 
should  have  a  chance  to  be  considered  in  the  distribu- 
tion. There  is  no  doubt  that  this  extra  4,400  feet 
should  be  allowed.  Now,  then,  whether  it  shall  be  to 
some  new  industry  or  the  Niagara  Company  in  part  or 
alone  or  the  Hydraulic  Company  in  part  or  alone,  who 
shall  get  it,  and  in  what  proportions,  I  say  that  ques- 
tion should  be  left,  we  will  say,  for  instance,  to  the  Sec- 
retary of  War  to  determine,  after  a  hearing.  By  the 
express  terms  of  the  act  he  should  be  allowed  to  take 
into  consideration  the  legal  rights  and  the  equities  of 
the  present  investors,  whatever  he  shall  find  them  to  be, 
and  also,  of  course,  the  interests  of  the  public  and  all  in- 
terests. I  would  like  to  come  down  to  the  question  of 
what  the  proposed  act  should  provide. 

The  Chairman.  Will  you  come  down  to  the  question 
of  the  legislation  before  us? 

Mr.  Brown.  The  legislation  before  you,  it  seems  to 
me,  gentlemen,  should,  in  the  first  place,  add  4,400  feet 
more,  so  as  to  make  20,000  feet  the  total  limit  on  the 
American  side.  That  is  the  first  proposition.  Why? 
Because  it  has  been  shown  by  the  reports  of  these  sur- 
veys and  stated  to  you  orally  on  Tuesday  by  General 
Bixby  as  his  conclusion  that  that  would  not  have  any 
effect  upon  navigation,  nor  upon  the  stream  as  a  boun- 
dary line,  nor  even  upon  the  scenic  beauty  of  the  Falls. 
It  would  have  no  effect, — hardly  measureable,  much 
less  perceptible,  on  the  American  Falls. 

Mr.  Garner.     Would  it  be  possible  for  the  forty-four 
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hundred  cubic  feet  extra  to  become  the  property  or 
right  of  any  other  company  besides  the  two  that  are 
now  operating? 

Mr.  Brown.  You  ask  me  my  present  opinion  as  a 
pure  matter  of  law? 

Mr.  Garner.     Yes. 

Mr.  Brown.  I  say  frankly,  no.  Gentlemen,  don't  mis- 
understand me.  I  am  only  stating  that  upon  which  we 
depended  when  we  made  our  investment.  I  am  simply 
reminding  you  that  we  had  good  ground  to  believe  it ; 
that  we  acted  upon  that  belief,  and  that  we  were  right ; 
and  upon  the  strength  of  that  I  appeal  to  your  sense  of 
justice  to  consider  our  equities. 

Mr.  Garner.    I  only  asked  for  information. 

The  Chairman.  If  this  Committee  sees  fit  to  vest 
the  power  in  the  Secretary  of  War  or  the  Public  Serv- 
ice Commission  of  New  York  to  dispose  of  this  power, 
either  one  of  those  agencies  can  dispose  of  it  to  whom 
they  see  fit  ? 

Mr.  Brown.  You  mean  they  would  have  the  legal 
right  to  do  it, — give  it  all  to  someone  else  and  ignore 
us? 

The  Chairman.     Yes. 

Mr.  Brown.  As  a  matter  of  law  I  don't  think  they 
would. 

The  Chairman.     What  would  you  do  if  they  did? 

Mr.  Brown.  That  I  cannot  tell.  I  know  what  I 
would  advise.  (Laughter.)  One  thing  is  sure.  Be- 
fore the  power  is  allotted,  I  would  ask  for  a 
hearing  and  I  would  go  before  the  Commis- 
sion of  New  York  or  before  the  Secretary  of  War, 
whichever  has  the  say,  and  knowing  the  fact  that  our 
equities  could  be  considered,  I  would  rely  upon  the  faith 
that  before  we  got  through  we  would  impress  those 
gentlemen  with  what  is  right  and  fair  in  the  matter. 

The  Chairman.  Have  you  considered  the  fact  that 
the  Secretary  of  War  can  now  rescind  your  permit? 
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Mr.  Brown.  The  terms  of  the  Act  so  provide ;  yes, 
sir. 

Mr.  Garner.  Before  you  go  from  the  other  propo- 
sition, you  made  a  suggestion  as  to  what  the  provisions 
of  the  bill  should  be,  which  would  be  virtually  a  direc- 
tion that  your  companies  be  given  this  additional 
amount  ? 

Mr.  Brown.     Not  necessarily. 

Mr.  Garner.  Yes ;  but  if  the  bill  should  provide  that 
they  shall  take  into  consideration  your  legal  and  equi- 
table rights, — if  a  bill  contained  that  kind  of  a  clause, 
and  if  I  were  Secretary  of  War,  I  should  feel  that  Con- 
gress directed  me  to  give  preference  to  those  rights 
over  those  of  any  newcomers ;  whereas  if  you  left  that 
out,  you  could  still  appeal  to  this  Commission  or  to  the 
Secretary  of  War  in  an  argument  based  upon  your  legal 
and  equitable  rights? 

Mr.  Brown.  You  see,  I  wouldn't  appeal  to  men's 
favor,  nor  to  prejudice;  I  say  again  we  are  not  here 
holding  the  law  over  you  as  a  threat.  I  would  say  to 
the  authority  having  the  power  of  disposal :  "Here  are 
our  rights  under  the  law.  It  is  your  duty  to  consider 
them.  In  view  of  all  the  circumstances,  it  is  fair  that 
the  Niagara  Company  should  be  given  1,400  of  this 
4,400  feet;  the  Hydraulic  Company  can  speak  for  itself." 
Instead,  for  instance,  of  giving  it,  in  terms,  back  to  the 
State  of  New  York,  who  have  already  in  advance  given 
it  to  us,  it  is  more  equitable  to  leave  it  open,  so  we  may 
be  considered.  If  the  permit  were  expressly  confined 
to  those  utilizing  the  highest  head,  they  might  have 
to  give  it  to  some  man  who  comes  up  here  with  a 
$35,000,000  proposition  (on  paper)  which  is  only  an 
in  futuro  dream,  and  who  says:  "Until  we  get  our 
scheme  financed,  we  want  to  tie  up  the  use  of  this  extra 
power  and  prevent  its  use  by  those  who  have  already 
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made  investments  on  the  faith  that  they  would  be  al- 
lowed enough  to  operate  at  normal  capacity." 

Mr.  Garner.  You  could  do  that  very  easily,  Mr. 
Brown,  if  the  Secretary  of  War  should  direct  it  as  he 
sees  best,  because  otherv^rise  it  would  be  an  expression 
of  Congress  as  to  what  its  views  were  in  the  premises. 

Mr.  Brown.  In  general,  I  agree  with  you.  Now, 
the  point  is  this:  It  is  impracticable  for  Congress  to 
determine  in  advance  the  exact  limits,  conditions  or 
grantees  of  these  permits;  but  you  can  determine  the 
general  policy  and  leave  the  details  to  somebody  else, 
so  that  a  proper  and  equitable  distribution  can  be  made. 

Mr.  Garner.  And  it  would  be  more  elastic  if  we  did 
not  compel  the  Secretary  of  War  to  take  into  consid- 
eration the  legal  and  equitable  rights — 

Mr.  Brown.  I  beg  your  pardon;  I  think  I  intended 
to  state  that  the  proposed  act  may  be  too  elastic  and 
that  it  may  be  too  inelastic.  Is  it  no  reflection  on  Con- 
gress that,  when  it  leaves  a  discretion  to  a  certain  de- 
partment or  a  certain  commission,  it  shall  say  to  that 
department  or  commission:  "Not  exclusively,  but  be- 
side other  things,  you  shall,  in  reaching  your  conclu- 
sion, take  into  consideration  the  vested  property  rights, 
under  the  law,  and  equities,  whatever  you  shall  find 
them  to  be."  Why,  gentlemen,  that  seems  to  be  doing 
only  what  the  Burton  Act  did  (although  inaccurately) 
and  what  this  country  did  (but  more  accurately)  in  its 
convention  with  Great  Britain,  each  country  being  rep- 
resented by  its  most  prominent  lawyer  and  citizen. 
Why  should  you  now,  in  an  Act  to  give  effect  to  that 
Treaty,  be  less  considerate  of  equities  and  property 
rights  than  is  the  Treaty  itself? — Less  considerate  than 
even  the  Burton  Act? 

Mr.  Difenderfer.  If  we  were  to  grant  this  extra 
amount  of  power  to  two  of  those  companies,  wouldn't 
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the  Niagara  Falls  Power  Co.  be  the  principal  benefi- 
ciary, in  view  of  the  fact  that  the  Hydraulic  Power  Co. 
is  very  limited  in  point  of  production  and  distribution? 

Mr.  Brown.  Now,  as  I  understand  the  situation, 
there  is  no  member  of  this  Committee  but  knows, — and 
I  think  we  can  take  General  Bixby's  word  for  it, — there, 
is  no  worry  that  these  companies  will  not  have  a  mar- 
ket for  all  the  power  they  can  get.  They  need  all  the 
extra  power  allowed  under  this  Treaty.  Four  thousand 
four  hundred  more  will  put  us  where  we  can  operate 
our  plants  economically:  1,400  feet  puts  the  Niagara 
Company  in  proper  condition ;  3,000 ,  the  Hydraulic 
Company. 

Mr.  Legare.  Who  do  I  understand  fixes  the  amount 
of  water  now  being  used  by  each  company? 

Mr.   Brown.     The  Secretary  of  War. 

Mr.  Legare.  The  Secretary  of  War  fixes  how  much 
water  you  shall  use  and  the  other  company  shall  use  ? 

Mr.  Brown.  Yes,  sir.  Now,  I  stated  the  general 
conclusions  as  to  the  effect  upon  navigability,  upon  the 
river  as  a  boundary  stream,  and  upon  the  scenic  beauty, 
as  stated  in  the  reports,  made  by  this  4,400  feet.  I  have 
a  short  statement  from  the  U.  S.  Engineers'  Reports, 
S.  D.  105  and  H.  R.  246,  which  I  wish  to  go  into  the 
record  at  this  point. 

The  Chairman.    Yes. 

Mr.  Brown.    It  is  as  follows : 

( 1 )  Effect  on  Navigable  Capacity  of  River  and  Lake: 

The  reports  show  that  the  only  diversions  that  need 
be  considered  with  reference  to  this  topic  are  those 
made  above  the  upper  cascade  of  the  Rapids  in  the 
so-called  Chippewa-Grass  Island  pool;  that  is  to  say, 
the  diversions  of  the  two  American  Companies  and 
that  of  the  Ontario  Power  Company.  The  diversions 
made  by  the  Canadian  Niagara  Power  Company  and 
the  Electrical  Development  Company  being  below  the 
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upper  cascade  cannot  possibly  affect  the  level  of  the 
navigable  portions  of  the  river  or  of  Lake  Erie. 
(H.  D.  246,  62d  Cong.,  2d  Session,  p.  11.) 

The  present  permitted  diversion  from  the  Chippe- 
wa-Grass  Island  pool  assumed  to  be  19,350  c.  f.  s. 
is  stated  to  lower  the  level  of  Lake  Erie  0.07  ft.  or 
a!bout  four-fifths  of  one  inch.  (Sen.  Doc.  105,  page 
12.)  Major  Keller  states  categorically  that  this  di- 
version "will  not  injure  nor  interfere  with  the  nav- 
igable capacity  of  the  Niagara  River."  (Sen.  Doc. 
105,  page  12.)  The  effect  upon  the  navigable  ca- 
pacity of  the  river  of  further  diversions  is  stated  on 
page  51  in  a  table  showing  the  effect  of  each  10,000 
c.  f.  s.  additional  diverted  from  tiiis  pool.  The  effect 
at  Lake  Erie  for  each  10,000  c.  f .  s.  diverted  is  stated 
to  be  0.04  ft.  The  maximum  diversion  now  proposed 
from  the  Chippewa-Grass  Island  pool  is  about  32,000 
cu.  ft.  per  second  (20,000  on  the  American  side  of 
the  river  and  12,000  by  the  Ontario  Power  Com- 
pany) ;  that  is  to  say,  12,750  c.  f.  s.  in  addition  to 
the  amount  stated  in  the  report  as  the  amount  now 
permissible.  This  additional  12,750  c.  f.  s.,  there- 
fore, will  cause  a  lowering  of  Lake  Erie  of  0.05  ft. 
or  about  3/5  of  1  inch. 

These  predicted  lowerings  at  the  head  of  the  river 
measured  in  fractions  of  an  inch  are  quite  negligible 
in  comparison  with  the  variations  pi  lake  level  due 
to  nature,  which  swing  through  a  range  of  14  ft. 
(Sen.  Doc.  105,  page  24.) 

Now  General  Bixby  stated  to  this  Committee  on  Tues- 
day the  fact,  and  it  is  a  self-evident  fact,  that  the  full 
amount  of  diversion  allowed  on  the  Canadian  side  will 
surely  be  made  within  two  or  three  years,  whether  trans- 
mission to  this  side  is  allowed  or  not.  The  question  then 
which  interests  this  Committee  is  as  to  the  effect  upon 
navigability  caused  by  allowing  an  extra  4,400  c.  f.  s.  on 
this  side.  That  extra  diversion  would  manifestly  cause  a 
difference  of  levels  of  Lake  Erie  of  only  about  one-fifth  of 
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an  inch.    It  therefore  is  manifest  that  this  extra  diversion 
cannot  affect  navigability. 

Indeed,  General  Bixby  stated  to  this  Committee  that 
the  diversion  of  the  full  amounts  fixed  by  Treaty  on  both 
sides  of  the  river  would  not  appreciably  affect  navigation. 

(2)  Effect  upon  the  Integrity  or  Proper  Volume  of 
Niagara  River  as  a  Boundary  Stream. 
The  reports  m^ke  it  quite  clear  (Sen.  Doc.  105, 
page  13)  that  no  diversions  that  have  ever  been  pro- 
posed will  injuriousily  affect  the  river  in  this  regard. 
(See  also  H.  D.  246,  page  12.) 

The  report  of  the  United  States  Engineers,  made  after 
most  careful  investigation,  shows  therefore  Aat  the  di- 
version of  the  full  amounts  fixed  by  the  Treaty  would  have 
no  appreciable  effect  upon  the  navigfability  of  the  stream 
or  of  Lake  Erie  and  no  effect  upon  these  waters  as 
boundary  streams. 

It  remains  to  consider  the  results  present  and  pros- 
pective upon  the  scenic  beauty  of  the  Falls. 

As  to  the  American  Falls,  both  the  reports  of  1908  and 
1911  show  that  the  diversions  are  such  that  *'it  is  doubtful 
whether  the  diversion  would  be  appreciable"  and  "these 
changes  cannot  be  considered  as  important"  (Senate  Doc- 
ument 105,  page  14;  H.  R.  Doc.  246,  page  12). 

Again,  the  only  material  question  here  now  is  as  to  the 
effect  upon  the  scenic  beauty  of  the  extra  diversion  of 
4,400  c.  f.  s.  on  the  American  side;  for  Congress  cannot 
limit  and  the  Canadian  Government  will  not  limit  the 
amount  of  the  diversions  upon  the  Canadian  side  below 
the  Treaty  amounts.  Figuring  from  the  data  which  is 
given  by  the  U.  S.  Engineers  in  Sen.  Doc.  105,  page  53, 
and  H.  R.  Doc.  246,  page  13,  and  Sen.  Doc.  105,  page  51, 
a  diversion  of  4,400  c.  f.  s.  on  the  American  side  would 
have  the  following  effect: 
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At  tHe  crest  of  the  American  Fall,  less  than  %  in. 
At  the  Goat  Island  end  of  the  Horseshoe 

Fall,  approximately   9/16  in. 

At  the  Canadian  end  of  the  Horseshoe  Fall, 

less  than 1  7/16  in. 

At  Lake  Erie,  approximately 1/5     in. 

These  quantities  are  evidently  insignificant  and  with  ref- 
erence to  the  effect  of  the  diversion  of  an  extra  4,400 
c.  f.  s.  General  Bixiby  on  Tuesday  stated  to  this  Com- 
mittee that  the  diversion  of  that  extra  quantity  would  have 
no  appreciable  effect  upon  either  the  American  Falls  or 
upon  the  Horsesihoe  Falls. 

Therefore,  the  diversion,  over  which  Congfress  is  as- 
suming control,  for  the  preservation  of  the  scenic  grandeur, 
— that  is,  the  diversions  up  to  the  Treaty  amount  upon 
this  side  of  the  river,  and  especially  the  additional  amount 
of  4,400  now  asked  to  bring  the  American  diversion  up 
to  the  Treaty  amount,  can  have  no  appreciable  effect  upon 
the  scenic  grandeur  of  either  the  American  Falls  or  the 
Canadian  Falls. 

So  I  say,  gentlemen,  so  far  as  this  4,400  feet  is  con- 
cerned, it  should  be  granted  to  somebody.  In  other  words, 
the  limit  of  15,600  feet  total  diversion  upon  the  American 
side  which  is  fixed  by  the  Burton  Act  should  be  extended 
to  20,000,  as  provided  by  the  Treaty. 

Mr.  Garner.  That  could  be  effected  by  changing  the 
figures  in  the  Burton  Act. 

Mr.  Brown.  Sure,  certainly;  I  could  make  that  change 
and  other  changes  very  easily.     (Laughter.) 

Now,  gentlemen,  let  us  examine  the  other  propositions. 
The  first  (already  discussed)  is  to  raise  that  restriction 
which  now  deprives  everybody,  individuals  and  the  public, 
of  the  use  of  4,400  cubic  feet  of  water  per  second.  The 
second  is,  to  do  away  with  the  prohibition  upon  the  trans- 
mission of  power  from  Canada.     The  limitation  is  now 
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160,000  horsq)ower.  Mr.  Watrous  made  the  statement  or 
inference  here  the  other  day  that  of  the  160,000  H.  P.  al- 
lowed to  be  imported  from  Canada  under  the  Burton  Act 
they  are  now  permitting  only  110,000.  Now,  gentlemen, 
I  have  those  figures;  and  this  will  be  the  third  insertion 
I  wish  to  make.    It  is  as  follows : 

The  following  permits  for  diversion  have  been  oper- 
ative since  August,  1907  (H.  R.  Doc.  246,  p.  13) : 

Niagara  Falls  Power  Co 8,600  c.  f .  s. 

Niagara  Falls  Hydraulic  P.  &  M.  Co. 

(now  Hydraulic  P.  Co.) 6,500  c.  f.  s. 

Lockport  Hydraulic  Co 500  c.  f.  s. 

Total    15,600  c.  f.  s. 

These  figures  are  maximums. 

By  the  same  report  the  following  have  been  the  per- 
mits for  transmission  from  Canada  since  August,  1907: 

Canadian  Niagara  P.  Co.  to  Niagara 

Falls  Power  Co 52,500  h.  p. 

Electrical  Dev.  Co.  to  certain  com- 
panies       46,000  h.  p. 

Ontario    Power    Co.    to    Niagara    L. 

&  O.  P.  Co 60,000  h.  p. 


Total    158,500  h.  p. 

The  same  report  (H.  R.  Doc.  246,  p.  15)  shows  that 
the  transmission  permit  from  the  Canadian  Niagara 
Power  Company  and  from  the  Ontario  Power  Com- 
pany was  practically  all  transmitted,  the  52,500  allowed 
from  the  Canadian  Company  being  fully  transmitted 
and  about  five-sixths  of  the  amount  permitted  to  the 
Ontario  Co.  Of  the  46,000  permitted  from  the  Electrical 
Dev.  Co.,  only  10,000  has  been  due.  This  is  because  of 
temporary  conditions. 
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Mr.  Gamer.  The  total  authorized  importation  is 
160,000  H.  P.? 

Mr.  Brown.  Yes,  and  the  total  amount  actually  per- 
mitted is  158,500. 

Mr.  Gamer.  The  total  amount  actually  transmitted  is 
how  much? 

Mr.  Brown.  The  maximum  in  June,  1911,  was  110,000, 
the  difference  being  because  the  Electrical  Company  does 
not  use  all  theirs:  but  that  does  not  give  the  other  com- 
panies the  rig'ht  to  import  more. 

Mr.  Garner.     I  assume  those  permits  are  revocable? 

Mr.  Brown.     Yes  sir. 

The  Chairman.  In  a  nut-shell,  as  I  understand  it,  you 
are  in  favor  of  utilizing  the  additional  power  we  are  enti- 
tled to  under  the  Treaty.  Secondly:  you  are  in  favor  of 
removing  any  restrictions  upon  the  importation  of  power 
from  Canada.  Third :  we  would  like  to  know,  now,  which 
of  these  two  bills  you  prefer,  the  Smith  Bill  or  the 
Simmons  Bill? 

Mr.  Brown.  I  would  like  to  finish  certain  points.  We 
are  in  favor  of  lifting  these  restrictions,  from  the  stand- 
point of  business  men.  When  General  Bixby  spoke  to  you 
Tuesday,  he  said:  "Gentlemen,  the  Treaty  between  these 
two  countries  allows  36,000  cubic  feet  diversion  upon  the 
Canadan  side — "  (now,  these  are  not  his  exact  words  but 
it  is  the  substance  of  them).  "If  you  think  that  by  pro- 
hibiting the  importation  of  Canadian  power  you  are  going 
to  do  an)rthing  that  is  directly  or  indirectly  to  protect  scenic 
beauty,  you  are  mistaken,  because  it  is  not  going  to  have 
the  effect  in  the  end  of  diminishing  what  would  otherwise 
be  the  actual  diversion  on  the  Canadian  side."  Somebody 
asked  the  question:  "How  long,  five  or  ten  years?"  "No, 
gentlemen,"  he  replied,  "I  say  if  you  don't  take  this  restric- 
tion off  within  two  or  three  years  they  are  going  to  use 
every  bit  of  that  power  on  the  Canadian  side." 

Mr.  Difenderfer.     Where? 
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Mr.  Brown.  On  the  Canadian  side.  There  are  indus- 
tries in  Buffalo  and  on  this  side  which  cannot  be  run  by 
electricity  economically  because  they  cannot  get  this  power 
that  would  be  developed  on  the  Canadian  side.  There  is 
great  demand  on  this  side  for  more  power.  Industries 
would  immediately  take  up  this  power  if  it  is  found  that 
the  policy  of  the  American  government  is  to  refrain  from 
restriction  on  importation.  They  can  only  import  about 
half  of  that  power  because  they  have  practically  agreed 
to  save  half  of  that  for  the  Canadian  side. 

Mr.  Difenderfer.  You  say  that  power  is  likely  to  be 
used  to  its  limit  within  the  next  few  years? 

Mr.  Brown.  I  said  that  General  Bixby  said  it  would 
be  within  two  or  three  years,  and  anyone  who  knows  con- 
ditions up  there,  knows  he  is  correct. 

Mr.  Difenderfer.  For  the  very  reason,  as  I  have  stated 
before,  that  they  can  get  that  power  for  twelve,  while  on 
our  side  the  minimum  is  29. 

Mr.  Brown.  Those  figures  are  not  correct  but  I  was 
going  to  speak  about  the  rates  in  a  moment.  And  right 
here,  would  it  not  be  a  strange  thing  for  a  legislative  body 
to  come  in  and  interfere  in  the  matter  of  rates  between  the 
consumer  and  the  producer  when  there  is  no  demand  for 
interference ;  the  only  cry  from  the  present  and  prospective 
consumers  is  for  more  power  at  the  same  rates.  Have  you 
heard  any  substantial  complaint  of  inequity  or  inequality 
or  injustice  on  the  American  side? 

Mr.  Difenderfer.  It  is  quite  evident  that  there  is  a 
discrimination. 

Mr.  Brown.  Isn't  the  man  who  is  taking  the  power  and 
paying  for  it  the  man  to  kick?  And  is  it  not  strange  that 
this  rate  question  is  not  troubling  him,  but  is  troubling  only 
outside  agitators?  The  rate  question  in  Buffalo  is  not  an 
economic  question ;  it  is  simply  one  of  politics. 

Mr.  Difenderfer.     If  you  take  the  evidence  of  the  coun- 
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sel  of  the  City  of  Buffalo  it  looks  to  me  as  if  it  would  take 
thirty-five  thousand  dollars  to  make  the  kick. 

Mr,  Brown.  Wait  a  minute.  The  City  of  Buffalo  has 
devoted  $35,000  to  have  the  rates  investigated.  Is  that 
right  ? 

Mr.  Difenderfer.     That  is  right — to  appease  the  kickers. 

Mr.  Brown.  Now,  gentlemen,  when  anybody  makes  a 
complaint  the  party  that  asks  the  change  has  to  show  the 
proper  facts.  And  isn't  that  true  before  a  commission  or 
before  a  court  or  before  any  judical  'body?  Isn't  that  true? 
If  somebody  says  that  in  the  City  of  Buffalo  the  rates 
are  high,  they  know  it  requires  an  investigation,  and  it  is 
long,  and  it  is  expensive;  and  then  there  is  that  other  awful 
item — lawyers'  bills  I 

Mr.  Difenderfer.     Yes,  sir,  that  is  an  item. 

Mr.  Brown.  And  they  have  to  be  paid — at  least  they 
have  to  be  incurred.     (Laughter.) 

Mr.  Difenderfer.     I  am  glad  you  make  that  distinction. 

Mr.  Bartholdt.  I  should  like  to  ask  a  few  questions.  I 
want  to  ask  for  my  own  information  and  satisfaction. 

Mr.  Brown.  You  see,  I  have  been  drawn  off  on  this 
question  of  rates.  I  am  coming  to  the  conclusion  that  the 
Congress  should  not  trouble  itself  about  rates. 

The  Chairman.  In  regard  to  rates,  the  Public  Service 
Commission  of  New  York  can  fix  them  if  there  is  any 
complaint  ? 

Mr.  Brown.     Certainly,  sir. 

Mr.  Bartholdt.  I  am  concerned  only  in  the  beauty  of 
the  Falls.  I  regard  it  as  the  greatest  asset  of  the  people 
of  Buffalo;  I  regard  it  a  very  poor  investment  to  detract 
from  it. 

Mr.  Cooper.  Would  you  amend  that  by  saying  "the  peo- 
ple of  the  world"  ? 

Mr.  Bartholdt.     Yes,  sir. 

Mr.  Cooper.     At  many  places  in  Europe  Niagara  Falls 
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is  the  first  thing  they  ask  about: — "Have  you  seen  the 
Falls?" 

Mr.  Bartholdt.  Now,  I  want  to  ask  this  question,  Mr. 
Brown,  the  only  excuse  for  the  Burton  Bill  was  to  prevent 
detraction  from  the  Falls — from  the  scenic  beauty  of  the 
Falls? 

Mr.  Brown.     To  protect  the  scenic  grandeur. 

Mr.  Bartholdt.  Precisely.  Now,  was  the  question,  in 
connection  with  the  Treaty  between  Canada  and  the  United 
States,  of  limitation,  as  fixed  in  the  Treaty,  considered  as 
satisfactorily  answering  all  possible  doubts  as  to  detraction 
from  scenic  beauty? 

Mr.  Brown.     Certainly,  yes. 

Mr.  Bartholdt.  And  also  to  the  extent  that  the  Treaty 
findings  were  made  after  very  careful  investigations  by  the 
government  engineers  and  the  National  Waterways  Com- 
mission, and  the  question  of  international — 

Mr.  Brown.  Yes,  all  those  were  considered  by  those 
who  made  the  Treaty. 

Mr.  Gamer.  Doctor,  Mr.  Brown  went  over  that  before 
you  came  in. 

Mr.  Bartholdt.  Now,  is  there  any  law  on  the  statute 
books  of  the  United  States  to  preserve  the  beauty  of  Niag- 
ara Falls  ? 

The  Chairman.     Nothing  but  the  Treaty. 

Mr.  Bartholdt.  So  that  the  jurisdicton  of  Congress  is 
only  with  regard  to  navigation,  and  the  other  is  all  senti- 
ment? 

The  Chairman.     Yes,  sir. 

Mr.  Legare.  I  understood  General  Bixby  to  say  it 
would  be  imperceptible. 

Mr.  Bartholdt.  We  are  naturally  interested  in  preser- 
ving the  beauty  of  the  Canadian  side  as  well  as  the  Amer- 
ican side. 

Mr.  Brown.  So  far  as  the  4400  feet  is  concerned,  it  is 
practically  imperceptible  in  the  length  of  the  Falls.     If  you 
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take  the  entire  amount  of  diversion  you  have  only  four 
inches  less  depth  on  the  American  side  of  the  Horseshoe 
Falls  and  nine  inches  less  on  the  Canadian  side. 

Mr.  Bartholdt.  But  General  Bixby  said  that  amount 
would  be  total  ? 

The  Chairman.     That  is  on  the  Horseshoe  Falls. 

Mr.  Brown.  But  remember  this  thing.  The  United 
States  has  power  only  to  protect  the  American  side.  When 
the  two  countries  have  got  together  and  said  that  Canada 
may  take  36,000  and  we  may  take  20,000  feet,  is  there  any 
reason  why  we  should  say:  "You  Canadians  over  there 
are  not  doing  anything  to  protect  scenic  grandeur;  we  will 
take  care  of  that  by  refraining  from  exercising  our  privi- 
lege under  the  treaty,  and  by  restricting  importation  to  our 
side,  so  as  to  force  industrial  development  on  your  side  at 
the  expense  of  American  interests  which  are  now  ready  to 
use  the  power."  We  know  the  Canadian  companies  are 
going  to  take  the  36,000  feet.  We  know  that  it  cannot 
hurt  in  any  degree  that  is  sensible  to  the  eye.  Now,  the 
extra  amount  on  this  side  is  4400  feet  and  the  Canadians 
have  only  to  add  15,000  to  get  their  allotted  amount.  Are 
we  going  to  hang  back  until  they  utilize  their  last  foot,  and 
lose  this  vast  power  forever?  Is  it  wise,  gentlemen,  when 
the  Canadians  are  going  to  divert  their  entire  36,000  feet 
and  when  the  whole  amount  is,  for  all  practical  purposes, 
not  sensibly  injurious  to  scenic  beauty? 

Now,  gentlemen,  while  I  am  more  than  willing  to  answer 
all  your  inquiries  as  best  I  can,  your  questions  often  antici- 
pate points  which  I  have  in  mind  to  cover  later  and  thereby 
cause  diversions,  which,  in  this  instance,  I  frankly  admit 
are  injurious;  they  injure  the  continuity,  and  hence  the 
scenic  beauty,  as  well  as  the  boundary  lines,  of  my  argu- 
ment. (Laughter.)  Now,  before  I  come  to  the  questions 
of  rates  I  wish  to  emphasize  further  the  objections  to  any 
restriction  upon  importation.  It  is  clear,  from  what  has 
been  shown,  that  discouragement  of  importation  cannot 
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serve  any  public  interest.  It  cannot  help  to  preserve  navi- 
gation, nor  any  boundary  line,  nor  help  military  defense, 
nor  help  to  preserve  scenic  beauty.  On  the  contrary,  it  is 
positively  repugnant  to  both  our  public  and  private  inter- 
ests. That  country  will  permanently  enjoy  the  advantage 
of  this  as  yet  unused  power  which  first  pre-empts  it  by 
actual  use.  The  next  year  or  two  is  to  decide  this  question 
and  the  decision  depends  upon  the  fact  of  whether  you 
continue  provisions  prohibitive  or  restrictive  of  importation. 
It  is  clear,  then,  that  any  such  restrictions  are  bad  policy. 
Even  from  an  Aonerican  viewpoint  alone,  the  interests  of 
this  country  and  of  the  people  of  the  State  of  New  York 
demand  that  we  should  get  hold  of  this  power  as  quickly  as 
possible.  But  there  are  other  objections  which  are  conclu- 
sive against  any  attempted  restriction  or  prohibition  by  Act 
of  Congress.  I  refer  to  the  legal  objections.  This  special 
and  localized  prohibition  which  is  suggested  is  arbitrary 
and  unreasonable.  It  does  not  treat  all  citizens  alike  in 
regard  to  the  same  subject  matter.  It  is  a  special  restric- 
tion imposed  for  the  mere  purpose  of  asserting  the  power 
of  restriction.  There  is  no  demand  for  it,  there  is  no  need 
for  it.  No  one  appears  here  to  advocate  it,  except  the  rep- 
resentative of  that  association  of  self-appointed  guardians 
of  a  theory  prevalent  eight  or  ten  years  ago,  but  which 
theory  has  been  exploded  by  the  careful  surveys  and  re- 
ports of  the  War  Department;  and  the  chief  of  engineers 
now  tells  you  that,  if  this  restriction  is  not  removed  imme- 
diately, this  country  will  lose  forever  the  use  of  this 
power,  and  that  such  restriction  will  not,  in  any  degree, 
limit  the  total  diversion  at  the  Falls. 

But,  what  is  even  more  important,  any  prohibiton  of  or 
restriction  upon  importation  is  contrary  to  the  ^irit  and 
terms  of  the  Treaty  of  1909,  by  which  this  country  and 
Great  Britain  agreed  upon  the  limitations  to  be  allowed  by 
either  country  with  respect  to  the  use  of  power  at  Niagara. 
All  these  questions,  including  that  of  importation,  were 
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discussed  and  passed  upon.  It  was  decided  that  it  was 
neither  necessary  nor  expedient  to  restrict  importation  and 
such  restrictions  were  omitted  from  the  Treaty.  That 
Treaty  spoke  the  promise  and  policy  of  each  country  to  the 
other.  Each  country  said  to  the  other  that  Canada  might 
divert  36,000  feet,  that  we  might  divert  20,000  feet  per 
second,  and  with  those  amounts  as  a  maximum  each  coun- 
try might  fix  limits  on  its  own  side,  but  that  in  every  other 
respect  the  rights  and  privileges  and  opportunities  of  each 
country  should  be  left  free.  The  idea  was  that  the  Cana- 
dians could  use  their  36,000  feet  to  supply  a  demand 
wherever  they  might  find  it ;  and  the  American  market  was 
in  mind.  By  a  prohibition  or  restriction  upon  importation 
of  power  from  Canada  to  this  side  we  assert  the  right  not 
only  to  control  amounts  of  diversion  upon  this  side  but 
also  upon  the  Canadian  side.  We  deprive  the  Canadian 
investors  of  the  market  with  reference  to  which  the  Treaty 
was  made.  For  Congress,  after  the  Treaty,  to  attempt  to 
control  or  restrict  the  intended  use  by  the  Canadians  of 
their  share  of  the  total  diversions  allowed  (as  by  restricting 
importation)  is  not  keeping  good  faith  with  the  other  party 
to  the  Treaty.  It  is  an  invasion  of  the  rights  of  Canada 
and  of  the  Canadian  investors,  contrary  to  the  Treaty. 

Developments  and  construction  proceeded  upon  the 
Canadian  side  on  the  theory  that  the  demand  for  power 
on  the  American  side  might  be  freely  supplied  by  Cana- 
dian investors.  This  proposed  legislation  is  for  the  pur- 
pose of  carrying  out  the  Treaty  provisions,  to  give 
eflFect  to  the  Treaty  insofar  as  legislation  is  required. 
Importation  should  be  free,  therefore,  not  only  because 
it  is  wise  and  consistent  with  the  Treaty,  but  also,  be- 
cause any  prohibition  or  restriction  upon  importation 
would  be  repugnant  to  the  spirit  and  terms  of  that 
Treaty. 

Mr.  Cooper.  Mr.  Brown,  I  don't  want  to  "divert" 
you,  but  I  would  like  to  have  your  opinion  as  a  lawyer, 
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if  you  are  willing  to  give  it  to  this  Committee  as  such, 
as  to  the  power  of  Congress  to  regulate  rates.  I  am 
sure  that  question  is  going  to  be  discussed  in  the  House, 
and  realizing  your  ability  as  a  lawyer  I  would  like  very 
much  to  get  your  opinion. 

Mr.  Brown.  Now,  I  want  to  stick  a  pin  right  there 
because  that  is  my  very  next  proposition. 

Mr.  Cooper.     I  am  glad  to  hear  that. 

Mr.  Brown.  You  mean  a  regulation  of  rates  in  con- 
nection with  a  restriction  upon  importation  or  upon  the 
use  of  the  extra  4400? 

Mr.  Cooper.     In  both  instances. 

Mr.  Brown.  Well,  let  us  take  importation.  I  say 
the  importation  restrictions  should  be  removed  and 
there  should  be  nothing  said  about  tariff,  rates,  tolls  or 
other  restrictions.  That  is  a  legal  and  business-like 
proposition.  Now,  in  this  instance  you  could  not  jus- 
tify a  charge  on  the  ground  of  a  tariflf.  Congress  can- 
not say  that  potatoes  brought  over  the  boundary  line 
at  one  place  should  be  subject  to  a  charge  to  which  the 
same  goods  brought  over  the  same  line  at  a  point  100 
miles  away  would  not  be  subject.  The  control  of  the 
tariff  is  not  an  arbitrary  one. 

Now,  "toll"  comes  out  of  something  of  ownership. 
Now,  no  lawyer  would  say  that  either  the  United  States 
Government  or  the  States  owned  the  waters.  Nobody 
owns  the  waters;  the  riparian  owner  does  not  oum  it; 
he  owns  the  use  of  it,  the  right  to  use  it;  the  Govern- 
ment does  not  own  the  waters  but  it  has  only  the  right 
to  prevent  unreasonable  interference  with  navigation. 
There  is  no  basis  for  any  charge  based  on  Government 
or  State  ownership. 

Mr.  Difenderfer  said  the  other  day:  "Aren't  they 
going  to  pay  for  this  water  that  we  are  giving  them?" 
Why,  as  a  lawyer  I  would  say:  "In  the  first  pl&ce,  you 
don't  own  the  water.      In  the  next  place,  you   don't  give 
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it  to  them."  Why?  Because  the  right  to  its  use  be- 
longs to  the  riparian  owners.  Neither  the  Government 
nor  the  State  of  New  York  has  any  ownership  of  the 
water  itself  and  neither  could  impose  a  toll  or  charge 
for  its  use. 

Next,  can  the  government  of  the  United  States  reg- 
ulate the  rates?  I  say  "No,"  for  two  reasons.  In  the 
first  place  the  United  States  has  no  power  to  regulate 
rates  within  the  State  of  New  York.  That  power  can- 
not be  based  on  any  power  to  regulate  scenic  beauty 
even  if  the  latter  power  existed  in  Congress.  But  it 
does  not.  If  the  Government  of  the  United  States  has 
the  right  to  regulate  the  waters  at  Niagara  to  protect 
scenic  beauty — much  more,  if  it  has  a  right  to  prohibit 
on  the  ground  of  preservation  of  scenic  beauty — then 
every  water  power  upon  a  navigable  stream  in  the 
United  States,  every  waterfall,  which  proportionate  to 
its  size  and  character  has  value  as  a  feature  of  the 
landscape,  can  be  prevented  from  being  used  for  water 
power  on  the  ground  of  preservation  of  scenic  beauty. 

Mr.  Cooper.  Has  the  United  States  any  right  to 
prevent  importation  of  power  from  Canada? 

The  Chairman.     Well,  it  has  done  so. 

Mr.  Cooper.     I  am  speaking  about  rights.^ 

Mr.  Brown.  That  is  a  tariff  question.  It  is  a  com- 
merce question.  We  say  "Yes,"  if  it  is  general.  But 
do  you  suppose  this  is  the  only  locality  where  power  is 
being  imported  ? 

Mr.  Cooper.  No,  but  it  would  seem  to  me  that  they 
would  have  the  right  also  to  name  the  conditions  under 
which  they  shall  grant  the  permit. 

Mr.  Brown.  Has  the  Congress  of  the  United  States 
a  right  to  say  that  Jim  Jones  shall  not,  at  the  Town  of 
Smithville,  on  the  line,  bring  across  daily  ten  barrels  of 
potatoes  to  this  side  of  the  line? 

Mr.  Cooper.     That  is  not  a  parallel  case. 
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Mr.  Brown.  But  that  is  what  they  are  doing  here. 
Now,  if  you  have  a  general  law  which  applies  to  all 
people  equally,  then  it  becomes  a  tariff  proposition. 
Gentlemen,  I  am  not  trying  to  ram  that  proposition 
down  your  throats,  but  I  am  simply  trying  to  tell  you 
to  pass  that  for  a  moment  and  listen  to  the  equities  of 
the  question. 

Mr.  Cooper.  Suppose  in  passing  a  statute  of  that 
kind,  just  the  naked  law  would  provide  for  the  regula- 
tion, and  there  would  not  be  in  the  statute  any  state- 
ment of  the  motives  of  the  legislator — whether  it  was 
for  scenic  beauty  or  whether  it  was  a  matter  of  dis- 
cretion in  carrying  out  its  power  under  the  commerce 
clause.  Courts  don't  inquire  into  the  motive ;  if  the  law 
is  constitutional  it  stands. 

Mr.  Brown.  I  would  not  say  "Yes"  unqualifiedly. 
I  would  say  they  hesitate  to  do  so,  but  when  they  find 
a  ground  which  is  apparently  unconstitutional  and  il- 
legal, they  set  it  aside. 

Mr.  Cooper.  If,  on  the  other  hand,  the  law  is  not  on 
its  face  absurd  and  ridiculous,  but  could  be  fairly  in- 
terpreted as  carrying  out  the  commerce  clause,  or  navi- 
gation, the  court  will  sustain  it  upon  this  proposition: 
that  a  law  shall  not  be  set  aside  unless  it  is  unconsti- 
tutional beyond  a  reasonable  doubt? 

Mr.  Brown.  Yes,  sir;  that  is  the  tendency  under 
the  law.  Now,  then,  you  and  I  won't  differ  on  that; 
but  notice  how  I  want  to  appeal  to  your  sense  of  fair- 
ness and  right,  and  I  am  not  hypocritical.  The  Burton 
Act  upon  its  face  shows  that  it  was  an  act  by  the  United 
States  Government  to  protect  scenic  beauty.  The  treaty 
upon  its  face  and  by  the  terms  in  which  it  was  drawn 
says  it  was  made  solely  with  reference  to  scenic  beauty. 
That  Act  and  that  Treaty  were  frank  in  expressing 
their  objects.  The  engineers  of  the  United  States  have 
told  you  that  there  is  no  practical  ground  why  you 
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should  legislate  on  the  ground  of  protecting  navigability 
or  boundary  streams,  and  the  only  ground  any  one  ever 
claims  here  is  scenic  beauty.  Indeed,  the  only  purpose 
of  this  proposed  act  is  to  carry  out  the  Treaty.  Now,  if 
I  should  hear  a  gentleman  on  the  other  side  of  the  ar- 
gument say  to  you:  "Mr.  Cooper,  the  Burton  Act  was 
not  sharp  and  shrewd  enough,  as  a  matter  of  fact  there 
was  no  ground  of  legislation  except  to  protect  scenic 
beauty,  but  they  gave  this  away  on  the  face  of  the  Act. 
Then  when  they  came  to  the  Treaty,  they  fell  down  too ; 
there  was  no  sufficient  ground,  in  law  or  in  fact,  based 
on  scenic  beauty ;  but  they  gave  themselves  away.  Now 
beat  them.  Get  up  a  law  that  will  enable  us  to  get  some- 
thing that  is  in  fact  unconstitutional  but  which  may 
be  made  to  appear  to  the  courts  as  otherwise,  by  con- 
cealing its  effect  and  object."  If  anyone  should  tell 
you  that,  I  should  say  that  he  is  not  honest  and  he 
has  asked  you  to  do  something  that  is  not  honest ;  and 
I  don't  believe  that  this  Committee  of. Congress  will 
recommend  to  the  House  to  do  what  no  man  who  is 
not  dishonest  would  do.    Am  I  clear? 

Mr.  Cooper.     You  are  pretty  pointed,  though. 

Mr.  Brown.  Absolutely,  now,  I  did  not  mean  any- 
thing personal.  I  appreciate  the  fact  that  you  were 
merely  speculating  about  possibilities. 

Mr.  Cooper.  That  is  all  right,  but  I  had  in  mind  the 
tax  on  state  banks,  to  get  revenue  and  for  other  pur- 
poses ;  but  on  the  face  of  it  it  was  unconstitutional  and 
the  motive  of  the  legislator  was  for  the  purpose  of 
smashing  the  state  banks.  On  the  other  hand,  take  the 
oleomargarine  law,  and  the  preamble  of  it.  Every- 
body could  see  it  was  not  for  revenue ;  it  was  simply  to 
make  it  very  embarrassing  for  the  oleomargarine  peo- 
ple to  do  business  and  to  compel  them  to  state  what 
their  article  is.  Now,  then.  Congress  passed  a  law — no, 
two  laws,  and  they  were  attacked  and  went  to  the  Su- 
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preme  Court.  The  arguments  of  counsel  were  that  the 
motives  of  the  legislator  were  unconstitutional.  The 
Court  said  they  did  not  have  the  right  to  consider  the 
motives,  and  so  they  sustained  them  both.  So  in  this 
particular  case,  if  we  should  pass  a  statute  and  leave  out 
the  mention  of  scenic  beauty  and  control  that,  in  the  ex- 
ercise of  our  discretion  under  the  powers  granted  by 
the  Constitution,  would  it  be  unconstitutional? 

Mr.  Brown.  I  cannot  tell  what  the  result  would  be 
but  I  hope  mighty  well  it  would  be  declared  unconstitu- 
tional. 

But  why  this  seeming  anxiety,  at  times,  to  get 
around  the  constitutional  barriers  which  are  intended 
to  protect  property  rights?  Why,  in  Canada,  where 
there  are  no  constitutional  limitations  to  legislation, 
and  where  Parliament  may,  if  it  chooses,  diminish  and 
even  destroy,  private  property  rights  and  investments, 
and  where  the  courts  have  not  the  power  to  declare  a 
legislative  act  invalid,  once  it  should  be  seen  that  the 
effect  of  any  proposed  legislation  was  to  take  away 
such  rights,  especially  after  investments  made,  no  com- 
mittee of  Parliament,  nor  Parliament  itself,  would  con- 
sider it  with  favor  for  a  moment.  But  here  in  this 
country,  we  have  express  constitutional  prohibitions 
against  legislation  the  enforcement  of  which  would  im- 
pair contracts  or  injure  or  destroy  property  rights,  or 
discriminate  between  citizens  of  the  same  class,  and  we 
have  a  judiciary  whose  privilege  and  duty  are  to  see 
to  it  that  no  legislation,  state  or  national,  which  is 
repugnant  to  such  express  prohibitions,  shall  be  en- 
forced. Why,  then,  should  we,  before  a  Committee 
of  our  national  Congress,  be  trying  to  solve  the  puzzle 
of  how  Congress  might  do  something  indirectly  which 
it  is  confessedly  not  within  its  powers  to  do  directly? 
Why  this  anxiety,  disclosed  before  a  body  of  men  here, 
who  are  sworn  to  protect  the  Constitution  and  laws 
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of  this  nation,  and  property  rights  established  under 
those  laws,  to  get  around  the  Constitution  and  the 
courts  in  order  to  legislate  against,  or  regardless  of, 
vested  property  rights?  And  this,  too,  with  reference 
to  the  rights  of  investors  who  do  not  ask  for  the  pro- 
tection of  their  full  legal  rights,  but  only  to  the  extent 
of  about  one-half,  that  is,  to  the  extent  that  invest- 
ments and  installations  have  already  been  made!  In- 
deed, they  do  not  ask  you  in  this  proposed  legislation 
expressly  to  protect  even  that  remnant  of  their  right. 
We  ask  only  that  you  should  not  so  legislate  as,  in 
terms,  to  prevent  a  fair  consideration  of  our  rights  and 
equities  in  connection  with  the  distribution  of  this  water 
power.    May  I  close,  please? 

The  Chairman.  I  hope  Mr.  Brown  will  be  allowed 
to  proceed. 

Mr.  Legare.  I  don't  understand  you  to  contend  that 
we  are  without  authority  to  prohibit  the  importation 
of  power  ? 

Mr.  Brown.     I  would  not  say  that,  if  it  is  general. 

Mr.  Legare.  Now,  then,  the  other  question  that 
was  asked  you:  If  we  have  the  power  to  prohibit  im- 
portation, why  have  we  not  the  power  to  put  restric- 
tions upon  it?  I  am  asking  you  this  question  because 
we  want  to  be  in  a  position  to  answer  questions  in  the 
House. 

Mr.  Brown.  Now,  I  have  not  investigated  these 
questions  much,  but  my  opinion  as  a  lawyer  is,  that  with 
general  importation  restrictions  proper  conditions  may 
be  attached;  but  taking  the  facts  of  the  case  here,  the 
only  purpose  could  be  to  protect  scenic  beauty,  and  the 
restriction  on  importation  is  a  special  and  local  one. 
But,  gentlemen,  even  at  that,  we,  the  Niagara  Com- 
pany, say  this:  that  if  you  will  only  leave  the  rates  to 
the  State  Commission  or  the  proper  body  in  New  York 
and  give  us  a  chance  to  be  heard,  the  question  will  be 
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decided  on  the  facts,  which  you  cannot  sift  out  here, 
and  our  equities  and  rights  will  have  a  chance  to  be 
preserved.  Now,  gentlemen,  give  us  some  chance  of 
relief,  if  we  shall  show  we  are  entitled  to  it,  and  place 
the  limit  of  diversion  allowed  to  any  one  company  at 
10,000  instead  of  8,600.  There  should  be  no  restriction 
upon  importation.  More  than  that,  the  amount  fixed 
by  the  Treaty  is  not  a  diversion  of  20,000  cubic 
feet  in  any  one  second ;  it  is  a  diversion  by  the  day  at  the 
rate  of  20,000  feet  per  second.    Do  you  see  the  difference? 

A  Member.     A  good  deal. 

Mr.  Brown.  Suppose  the  20,000  feet  were  all  granted 
to  one  company.  Under  the  Burton  Act  provisions 
that  company  could  only  divert  for  any  one  second  that 
amount  although  the  average  for  the  day  was  much  less. 

You  know  how  factories  are  run ;  you  know  what  the 
peak  of  the  load  is  in  one  day.  You  know  this :  that  so 
far  as  affecting  Lake  Erie  and  the  river,  for  scenic 
beauty,  the  variation  of  two  or  three  hours  cannot,  at 
the  end  of  the  day,  have  any  practical  effect.  The 
Treaty  says  that  the  diversions  shall  be  "not  exceeding 
a  daily  diversion  at  the  rate  of  20,000  cubic  feet  per 
second."  The  present  permits  are  granted  on  the  as- 
sumption that  it  is  a  limit  of  20,000  feet  in  any  one 
second.  So  far  as  it  affects  these  other  conditions  of 
general  public  interest,  it  does  not  amount  to  anything, 
but  it  does  hamper  the  efficient  use  of  the  power  plants. 

Mr.  Cooper.  Now,  suppose  you  only  took  40,000 
a  second  for  half  a  day  and  the  other  half  of  the  day  you 
shut  up;  what  would  be  the  average? 

Mr.  Brown.  The  largest  part  of  this  power  is  24- 
hour  power. 

Mr.  Barton.     Most  of  it. 

Mr.  Brown.  Mills  and  factories  to-day  do  not  shut 
up  in  the  night  time;  they  are  working  all  the  time. 
They  work  longer  hours  where  they  can  get  more  and 
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cheaper  power;  but  it  happens  that  about  five  or  six 
o'clock  the  peak  of  the  load  comes  up, — only  slightly 
in  this  case.  But  the  Treaty  provisions  are,  in  daily 
diversions  cU  the  rate  of  20,000  c.  f .  s. 

May  I  suggest  that  the  Act  should  substantially  con- 
tain what  is  contained  in  this  proviso,  which  reads  as 
follows : 

"That  in  fulfilment  of  the  purposes  of  Article  V 
of  said  treaty,  the  several  amounts  of  water  of  the 
Niagara  River  within  the  State  of  New  York  above 
the  Falls  which  may  be  diverted  under  the  said  act 
or  under  permits  of  the  Secretary  of  War  in  pur- 
suance thereof  shall  be  limited  only  so  that  the 
total  diversion  within  the  State  of  New  York  of 
the  waters  of  said  river  above  the  Falls  of  Niagara 
for  power  purposes  shall  not  exceed  in  the  aggre- 
gate a  daily  diversion  at  the  rate  of  twenty  thou- 
sand cubic  feet  of  water  per  second  and  that  the 
Secretary  of  War  shall  have  authority  from  time 
to  time  to  grant  revocable  permits  for  such  daily 
diversion  in  several  amounts  not  exceeding  in  the 
aggregate  said  twenty  thousand  cubic  feet  per  sfsc- 
ond,  nor  to  any  one  individual  company  or  corpo- 
ration as  aforesaid  a  maximum  amount  at  the  rate 
of  ten  thousand  cubic  feet  per  second ;  such  grants 
to  be  made  and  continued  only  with  due  regard  to 
the  rights  of  the  State  of  New  York  and  its 
grantees  in  said  waters  of  said  river,  and  so  that 
no  monopoly  shall  be  thereby  created  or  continued ; 
and  provided  further  that  the  quantity  of  electrical 
power  which  may  by  permits  be  allowed  to  be 
transmitted  from  the  Dominion  of  Canada  into  the 
United  States  may  and  shall  be  any  and  all  of 
the  power  by  said  treaty  authorized  to  be  devel- 
oped within  the  Province  of  Ontario  from  said 
waters  of  said  river,  that  shall  not  be  used  or  be 
required  for  use  in  the  Dominion  of  Canada.' 
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And  may  I  ask  also  to  put  in  a  statement  by  Mr,. 
Philip  P.  Barton  and  Mr.  Egbert,  which  is  substan- 
tially a  summary  of  the  principal  points  contained  in 
Senate  Document  105  and  House  Document  246 — ^a 
summary  for  convenience,  and  ask  that  it  be  printed 
and  made  a  part  of  the  record  ? 

The  Chairman.  There  is  no  objection;  it  will  be 
printed. 

Mr.  Brown.  And  this  is  drawn  up  by  Mr.  Francis 
Lynde  Stetson,  of  New  York,  a  director  and  stock- 
holder of  this  company.  Some  time  ago  he  wrote  these 
five  or  six  pages  which  show  the  righteousness  of  some 
of  these  provisions  just  suggested.  Might  I  ask  that 
they  be  put  in  the  record? 

The  Chairman.     They  will  be  printed,  Mr.  Brown. 

Mr.  Brown.  And  Mr.  Chairman,  may  I  ask  this: 
If  I  think  of  anything  else  may  I  put  it  in  writing  and 
send  it  in  and  have  it  made  part  of  my  statement  in  the 
printed  record? 

The  Chairman.     Yes,  sir. 

[The  papers — Barton,  Egbert,  Stetson — offered  and 
received  into  the  record  next  follow.] 
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Transcript  from  Record  of  Hearings  before  Committee  on  Foreign 
Affairs  on  House  Bills  to  Enforce  Treaty  of  1909. 


CLOSING  SUMMARY  by  ROME  G.  BROWN  in  behalf  of 

THE  NIAGARA  FALLS  POWER  COMPANY  and 

CANADIAN  NIAGARA  COMPANY. 


Mr.  Chairman  and  Gentlemen  of  the  Committee: 

After  listening  to  General  Greene's  admirable  summary  of 
the  facts  shown  at  this  hearing  and  of  his  logical  conclusions 
therefrom,  I  felt  that  little  if  anything  could  be  added  to  em- 
phasize the  justice  of  the  position  which  is  here  taken  by  the 
companies  which  I  represent.  However,  despite  the  indisputable 
facts  which  have  been  shown,  some  of  the  questions  which  have 
been  asked  and  quite  a  number  of  statements  that  have  been 
made  during  the  hearing,  would  indicate  that  there  is  still  some 
misapprehension  in  regard  to  the  attitude  of  these  companies 
toward  the  questions  which  are  before  you.  Let  me  therefore 
briefly  summarize  certain  of  the  points. 

1.  The  situation  of  The  Niagara  Falls  Power  Company: 

This  company  has  certain  vested  property  rights  by  virtue  of 
(1)  its  riparian  ownership,  (2)  its  grants  by  the  next  lower 
riparian  owner,  the  Hydraulic  Company,  and  (3)  patents  and 
grants  from  the  State  of  New  York,  which  State  is  riparian 
owner  below,  both  it  and  the  Hydraulic  Company,  and  which 
State  also  holds  whatever  sovereign  interests  there  are  of  use  or 
control  in  the  waters  of  Niagara  River  upon  the  American  side, 
subject  only  to  the  sovereign  right  of  the  Federal  Government 


to  prevent  unreasonable  interference  with  navigation.  These 
property  rights,  as  defined  by  the  law  and  as  described  in  the 
various  grants  referred  to,  include  the  right  to  take  from  the 
Niagara  River  above  the  Falls  a  quantity  of  water  sufficient  to 
make  200,000  horsepower  and  to  discharge  the  same  below  the 
Palls  by  means  of  a  tunnel  passing  by  and  through  the  lands 
of  the  two  lower  owners,  that  is,  of  the  Hydraulic  Company  and 
of  the  lands  of  the  State  of  New  York  used  for  a  park.  These 
rights  were  acquired  previous  to  the  year  1900,  and  a  plant  had 
been  constructed  and  put  in  operation,  requiring  then,  as  it  now 
does,  at  least  10,000  c.f.s.  of  water  to  operate  the  same  on  an 
economical  basis,  although  that  quantity  is  not  sufficient  for 
its  maximum  capacity.  It  was  thus  operating  that  plant  for 
years  before  the  passage  of  the  Burton  Act  in  1906,  but  since  the 
passage  of  that  act  has  drawn  only  8,600  c.f.s.,  submitting  tem- 
porarily to  the  terms  of  that  act  until  the  Treaty  should  be  made, 
as  contemplated  by  that  act,  adjusting  between  the  two  coun- 
tries the  matter  of  diversion.  It  claims  to  operate  by  virtue  of 
its  riparian  rights,  although  permits  under  the  Burton  Act  have 
been  accepted  and  complied  with,  relying  upon  the  fai^h  that 
its  rights  and  equities  would  be  recognized  in  the  final  adjust- 
ment of  the  matter  under  the  terms  of  the  Treaty.  The  Treaty 
of  1909  recognized  the  injustice  of  the  restrictions  of  the  Burton 
Act,  as  neither  expedient  nor  necessary  to  preserve  scenic 
grandeur,  and  as  unjust  and  inequitable  to  this  company,  and 
fixed  the  limits  of  diversion  at  a  quantity  which  would  allow  this 
company  1400  c.f.s.  more  and  the  Hydraulic  Company  3,000 
c.f  .s.  more  and  thus  allow  each  company  to  operate  at  its  normal 
economical  capacity  of  10,000  c.f.s.  for  this  company  and  9,500 
for  the  Hydraulic  Company.  No  other  power  plants  exist  on 
this  side  and  none  could  be  constructed  for  the  purpose  of 
utilizing  the  4,400  c.f.s.  increase  provided  in  the  treaty  over  the 
15,600  fixed  by  the  Burton  Act  as  the  total  diversion  on  this 
side,  the  additional  quantity  being  too  small  to  warrant  the 
expense  of  any  new  plant. 

It  has  been  assumed  and  stated  in  newspaper  articles,  in 


statements  by  representatives  of  the  Civic  Association,  and  even 
by  a  Senator  of  this  Congress  (in  a  statement  made  in  public 
while  these  hearings  were  in  progress),  that  this  company  is 
asking  for  an  unreasonable  increase  in  the  amount  of  diversions 
allowed  on  this  side  with  the  intention  of  further  installations 
In  order  utilize  such  increase,  and  that  its  position  here  is  one 
of  a  further  "  attack  "  upon  the  scenic  grandeur  of  the  Falls. 
You,  gentlemen,  who  have  heard  the  facts  here  know  this  is  not 
true.  The  Treaty  fixes  the  total  limits  of  diversion  upon  this 
side  so  as  to  forbid  any  further  installations  than  had  been  made 
prior  to  the  Burton  Act.  Although  this  Company  claims  the 
legal  right  to  double  its  installation  and  to  operate  the  same,  it 
asks  here  only  that  the  Treaty  limits  be  observed  and  that  there- 
by  it  may  be  enabled  to  operate  economically  its  installation 
which  had  been  installed  and  put  in  operation  before  the  question 
of  scenic  grandeur  was  ever  thought  of  in  Congress.  This 
Company  originally  installed  with  particular  respect  for  scenic 
grandeur  and  protected  the  landscape  and  scenic  beauty  of  the 
Falls,  although  at  great  expense  and  loss  of  head.  The  undis- 
puted facts  presented  here  show  that  the  extra  amoimt  of  diver- 
sion up  to  the  Treaty  limits  will  not  affect  scenic  grandeur  nor 
any  public  interest. 

2.  Situation  of  the  Canadian  Niagara  Power  Company: 

Before  the  Burton  Act  was  thought  of,  this  Company  had 
installed  and  had  in  operation  a  plant  upon  the  Canadian  side 
taking  its  water  from  the  pool  below  the  upper  crest,  so  that  it 
could  not  possibly  have  any  effect  upon  navigation.  It  also 
constructed  with  regard  to  scenic  beauty.  It  acquired  its  ripar- 
ian rights  solely  from  the  Canadian  Government,  and  as  con- 
sideration therefor  agreed  to  reserve  one-half  of  its  developed 
power  for  use  in  Canada  when  required.  This  Company,  as  the 
other  two  Candian  investors,  were  intended  to  be  protected  by  the 
Treaty  of  1909,  so  far  as  consistent  with  the  public  interests 
involved  in  the  question  of  scenic  grandeur,  and  therefore  that 
Treaty  made  the  total  limit  of  diversion  upon  the  Canadian  side 


36,000  c.f.s.,  which  was  no  more  than  sufficient  to  supply  the 
demand  of  the  three  installations  already  made  and  projecced 
upon  that  side  by  those  three  companies.  The  limits  of  total 
diversion  upon  both  sides  having  been  fixed  by  the  Treaty,  the 
excuse  for  prohibition  of  importation  to  the  American  side 
ceased  to  exist;  and  therefore  the  treaty  contained  no  such 
prohibition.  This  was  a  concession  to,  or  rather  proper  adjust- 
ment with  Great  Britain  in  behalf  of  Canada  to  protect,  not 
only  the  public  interests  of  Canada,  but  the  interests  of  Canadian 
investors.  It  was  an  adjustment  also  acquiesced  in  by  this 
country  in  making  the  Treaty,  because  it  was  recognized  to  be 
for  the  public  interest  of  this  country,  where  industrial  develop- 
ment had  created  a  demand  which  would  absorb  all  the  power 
developed  upon  this  side  and  all  the  power  that  could  be  im- 
ported from  Canada.  This  Company,  therefore,  with  the  other 
Canadian  companies,  join  with  the  distributing  companies  upon 
the  American  side,  to  demand  that  the  question  of  importation 
be  left  as  the  Treaty  left  it, — without  any  prohibition  or  re- 
striction. 

3.  The  equitable  position  of  both  the  American  and  Canadian 
Power  Companies: 

Certain  facts  have  been  demonstrated  at  this  hearing: 

(1)  That  the  total  diversions  allowed  by  the  Treaty  can 
have  no  appreciable  effect  upon  navigation  or  upon  the 
integrity  of  the  boundary  line  nor  injure  military  defense, — 
that  therefore  there  is  no  ground  for  Federal  interference,  the 
right  to  which  is  limited  to  preventing  an  unreasonable 
interference  with  navigation; 

(2)  That,  although  the  protection  of  scenic  grandeur  is 
not  within  the  proper  scope  of  Federal  Legislation,  (for  if 
it  belongs  to  any  sovereign  power,  in  this  case  it  belongs 
only  to  the  State  of  New  York)  nevertheless  the  total 
diversions  allowed  by  the  Treaty  will  not  have  any  appre- 
ciable effect  upon  the  scenic  grandeur  of  the  Falls,  and  in 


any  event  the  extra  4,400  feet  allowed  by  the  Treaty  on  the 
American  side  can  have  no  effect;  and  that,  with  artificial 
diversions  so  limited,  the  danger  to  scenic  grandeur  lies 
wholly  in  the  effect  of  natural  causes,  like  erosion,  which 
dangers,  together  with  any  speculative  injury  by  diversion, 
can  be  averted  by  artificial  means; 

(3)  That  the  total  diversion  allowed  on  the  Canadian 
side  will  surely  and  quickly  be  made  and  that  over  that 
matter  Congress  can  have  no  control  and  that  any  restric- 
tion or  prohibition  upon  importation  to  this  side  is  objection- 
able for  the  following  reasons: 

(a)  The  entire  diversion  upon  the  Canadian  side 
will  surely  be  made  ^dthin  a  short  time,  and  a  pro- 
hibition of  importation  will  not  help  scenic  grandeur 
or  any  other  public  interest; 

(b)  The  American  market  is  ready  and  is  now 
demanding  all  the  power  that  can  be  imported  beside 
all  that  can  be  developed  on  this  side.  The  demand  is 
increasing  faster  than  the  power  can  be  furnished,  even 
with  free  importation.  With  importation  prohibited, 
industrial  development  stops  upon  this  side  and  pro- 
gresses upon  the  Canadian  side.  That  one  of  the  two 
countries  which  first  gets  hold  of  the  power  will  keep  it ; 

(c)  The  cutting  off  of  the  supply  which  would 
exist  otherwise  than  for  prohibition  or  restriction, 
tends  to  increase  the  price; 

(d)  The  prohibition  cannot  be  sustained  on  the 
ground  that  it  is  a  tariff  regulation,  for  it  is  not  a 
general  prohibition  but  a  special  and  local  one; 

(e)  It  is  repugnant  to  the  spirit  and  terms  of  the 
Treaty  of  1909  by  which  each  country  agreed  with  the 
other  that  each  might  have  the  privilege  of  a  certain 
limited  diversion,  with  the  American  market  in  mind, 
and  Canadian  investments  were  made  on  the  strength 
of  the  right  to  import,  and  the  limit  of  that  right  was 
impliedly  fixed  by  the  Treaty.    A  prohibition  by  Con- 


gress  is  simply  saying  to  the  Canadians  that  we  have 
given  them  the  right  to  divert  36,000  on  their  side  but 
we  will  attempt  to  control  the  amount  of  that  diversion, 
temporarily  at  least,  by  a  provision  repugnant  to  the 
Treaty  and  at  the  same  time  control  the  diversion 
upon  this  side  as  we  see  fit; 

(4)  It  has  further  been  shown,  that  as  the  diversion  of 
the  extra  4,400  c.f.s.  allowed  by  the  Treaty  on  this  side 
cannot  affect  scenic  grandeur  or  any  public  interest,  the 
treaty  amount  should  be  observed;  that  however,  this  is 
too  small  an  amount  to  make  any  new  power  plant  feasible. 
The  navigation,  sanitary  and  power  project  suggested  by 
Mr.  Bowen  is  not  only  illegal  and  impracticable  but  is 
entirely  useless  as  a  sanitary  measure,  as  stated  by  Dr, 
McLaughlin  of  the  United  States  Health  Bureau.  More 
than  that,  it  is  not  only  chimerical  but  is  proposed  by  a 
company  that  has  obtained  no  real  estate  rights  whatever 
and  involves  a  $35,000,000  proposition  based  upon  $100,000 
capital,  which  capital  has  been  paid  in  just  enough  to  make 
a  few  maps  and  pay  promoters.  The  4,400  feet  increase 
must  of  necessity  go  to  the  present  plants,  and  of  rights 
should  go  to  them  in  such  quantities  as  to  allow  normal 
economical  operation  of  their  plants  as  the  same  were 
installed  before  diversions  were  attempted  to  be  limited; 

(5)  The  vested  legal  rights  of  The  Niagara  Falls  Power 
Company  (and  I  assume  it  is  the  same  with  the  Hydraulic 
Company)  are  urged  here,  not  for  the  purpose  of  getting  specific 
legislation  allotting  the  extra  power  to  them  directly,  but 
for  the  purpose  that  their  rights  and  equities  may  not  be 
ignored  to  the  extent  that  the  proposed  Act  shall  prevent 
those  rights  and  equities  being  taken  into  consideration  in 
the  future  by  some  ofiBcial  person  or  body  to  whom  the 
authority  of  allotment  of  this  power  shall  be  delegated. 
It  might  be  unwise  for  Congress  to  attempt  to  say  that 
these  companies  should  have  the  extra  water,  or  in  what 
proportions.     It  would  be  still  more  unwise  to  make  any 


provisions  so  that  these  two  companies,  or  either  of  them, 
should  be  shut  off  from  the  extra  power,  or  that  one  com- 
pany should  be  preferred  to  the  other.  That  should  be  left 
to  the  good  judgment  of  the  person  or  commission  author- 
ized to  make  the  allotment,  with  the  opportunity  for  hear- 
ing to  these  companies  and  to  any  other  interests  that  might 
appear,  whether  such  authority  be  the  Secretary  of  War 
or  a  New  York  Commission  or  the  State  itself.  Conse- 
quently the  amount  limited  to  be  permitted  to  any  one 
company  should  not  be  less  than  10,000  cubic  feet  as  a 
total.  The  present  limitation  of  8,600  to  any  one  company 
would  mean  that  some  of  the  extra  4,400  cubic  feet  could 
not  be  allotted  to  any  company;  for  the  present  permits  to 
these  companies  are  respectively  8,600  and  6,500,  while 
their  normal  economical  capacities  are  respectively  10,000 
and  9,500,  and  the  4,400  is  not  sufficient  to  warrant  any 
new  plant  by  any  new  company,  and  much  less  would  a 
lesser  quantity  warrant  such  new  construction; 

(6)  While  it  would  be  hypocritical  for  either  the  Niagara 
Company  or  the  Hydratilic  Company  to  claim  that  they 
would  not  really  like  to  have  the  entire  4,400  feet,  it  would 
be  unfair  to  either  company  to  include  any  provision  in  the 
Act  which  would  of  necessity  result  in  giving  to  the  other 
company  the  entire  4,400  feet.  Such  would  be  the  effect 
of  a  provision  giving  it  to  the  company  which  operates  at 
the  highest  head,  and  therefore  with  the  most  efficiency, 
because  that  would  exclude  the  Niagara  Company,  whose 
equities  are  particularly  strong  upon  this  point.  The 
Niagara  Company  constructed  at  a  loss  of  some  50-foot 
head  for  the  very  purpose  of  preserving  scenic  beauty  and 
set  its  works  far  up  the  river,  using  a  long  canal  by  which 
some  head  was  necessarily  lost.  This  was  dona  under  the 
advice  of  the  best  engineers  and  landscape  artists.  The 
Niagara  Company  would  ask  of  the  4,400  feet  only  1.400 
and  would  willingly  leave  the  other  3,000  to  the  Hydraulic 
Company.     It  would  be  absurd  and  unjust  that  legislation. 
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enacted  to  protect  scenic  grandeur,  should  penalize  a 
company  which  had  shown  the  most  regard  for  that  interest 
and  in  doing  so  had  sacrificed  in  efficiency,  by  providing 
that  its  very  sacrifice  for  that  public  interest  should  be 
made  the  ground  of  discriminating  against  it  and  in  favor 
of  another  company  whose  works,  in  appearance  and  in 
location,  had  been  installed  comparatively  with  a  dis- 
regard for  scenic  grandeur. 

4.  The  Question  of  Rates : 

It  appeared  conclusively  that  the  State  of  New  York,  through 
its  Public  Service  Commission,  has  full  power  and  authority 
to  regulate  rates  to  consumers,  and  that  there  is  no  need  of  any 
exercise  of  such  power  in  this  matter  by  Congress,  even  if  it  had 
authority.  Such  attempted  exercise  by  Congress  would  be  an 
interference  with  the  right  of  New  York.  This  applies  both 
(1)  to  rates  for  power  produced  on  the  American  side  and  (2) 
rates  for  power  imported  from  on  the  Canadian  side. 

(1)  As  to  rates  for  power  produced  on  the  American  side: 
These  rates,  being  for  power  produced  and  distributed 
on  the  American  side  and  in  the  State  of  New  York,  are 
manifestly  within  the  sole  jurisdiction  of  that  State.  As 
a  general  rule  the  producing  company  sells  in  bulk  to  a 
distributing  company,  as  for  instance.  The  Niagara  Falls 
Power  Company  delivering  to  the  Cataract  Power  &  Con- 
duit Company  at  the  city  limits  of  BufTalo  at  a  certain  price 
at  that  point,  which  includes  the  transmission  from  the 
producing  plant  to  the  city  limits.  With  the  rate  thus 
fixed  at  the  city  limits,  the  public  can  have  no  concern  if 
the  ultimate  cost  to  the  consumer  charged  by  the  dis- 
tributing company  is  a  fair  rate.  The  price  at  the  city 
limits  is  $16  per  h.p.  per  annum,  and  the  cost  of  such  trans- 
mission alone,  including  a  fair  return  on  the  necessary 
transmission  line  and  apparatus,  is  about  $6.50  per  h.p. 
(see  statement  of  Mr.  Barton).     This  makes  the  charge 


figured  at  the  bus-bars  of  the  producing  company  about 
$9.50  per  h.p.,  which  is  approximately  the  same  as  that 
paid  by  the  Canadian  Hydro-Electric  Commission  to  the 
Canadian  producers.  The  prices  paid  by  consumers  in  the 
city  of  Buffalo  are  shown  by  the  following  schedule  of  rates 
which  are  published  by  the  Cataract  Power  &  Conduit 
Company  and  which  are  uniformly  adhered  to: 

TWO  CHARGB  RATE 

FIRST  CHARGE  FOR  DEMAND 

$1.00  per  kilowfttt  per  month  for  the  xnaxttnum  two-minute    kilowatt   demand 

daring  the  month. 

SECOND  CHARGE  FOR  ENERGY 
For    1,000  K.W.H.  or  less  per  month $.02      per  K.W.H. 

016 

012 

012 

01 

01 

008 

008 

0075 

0075 

007 

007 

0066 

0066 

0064 

■ 

Example — A  75  K.W,  (100  H.P.)  motor  running  10  hours  per  day,  taking  75 
K.W.  (100  H.P.)  at  times  as  a  maximttm,  but  averaging  throughout  the  day  56 
K.W.  (75  H.P.)  wotjJd  in  25  days  per  month  consume  current  as  follows: 

56  X  10  X  25-14.000  K.W.H. 

The  charge  for  this  at  the  above  rates  would  be  as  follows: 

Demand  Charge         75  K.W.        "$1.00     $75.00 

Energy  10.000  K.W.H.    q        .008 80.00 

4,000  K.W.H.   a        .0076 30.00 


Excess  over    1.000         ' 

up  to    2.000  K.W.H 

For    2,000         ' 

Excess  over    2.000         • 

•      3.000 

For    3.000 

Excess  over    3.000         • 

•      6,000 

For    5,000         ' 

Excess  over    6,000         ' 

•    10,000        • 

For  10.000 

Excess  over  10,006         * 

•    20,000 

For  20.000 

Excess  over  20.000 

■    40.000        • 

For  40,000 

Excess  over  40.000         ' 

•    80,000 

For  80,000         ' 

Excess  over  80.000         ' 

Total  Monthly  Charge $185.00 

DEMAND  RATE 

Applicable  to  24  hours  use  of  power,  and  based  on  monthly  maximum  demand. 

When  the  demand  equals  or  exceeds  100  H.P. 

at  the  rate  of  $.36.00  per  e.h.p.  per  annum 

When  the  demand  equals  or  exceeds  200  H.P. 

at  the  rate  of  $32.50  per  e.h.p.  per  annum 

When  the  demand  equals  or  exceeds  300  H.P. 

at  the  rate  of  $.30.00  per  e.h.p.  per  annum 

When  the  demand  equals  or  exceeds  500  H.P. 

at  the  rate  of  $27.50  per  e.h.p.  per  annum 

Service  is  delivered  to  consumer's  premises  at  2,200  volts,  3  phase,  26  cycles. 

altern.iting  current. 
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The  above  was  procured  and  furnished  me  by  Mr.  Barton 
in  accordance  with  the  suggestion  made  by  some  of  the 
Committee,  to  be  included  in  the  record  of  this  hearing. 
These  rates  are  no  higher  than  many  of  the  rates  to  con- 
sumers in  Canada  charged  by  the  distributing  companies 
there  for  power  furnished  by  the  Hydro-Electric  Commission, 
whether  furnished  directly  by  that  commission  or  through 
subsidiary  distributing  companies.  The  Toronto  rates  are 
even  higher,  and  at  Bridgeburg  the  price  for  quantities  of 
200  h.p.  is  $39  as  against  $32.50  in  Buffalo  (see  Mr.  Barton's 
statement) .  Under  the  strictest  construction,  the  American 
companies,  producers  and  distributors,  are  entitled  to  a 
fair  return  on  their  investment,  including  a  fair  profit. 
In  Canada,  theoretically,  the  Hydro-Electric  Conmiission 
supplies  at  cost.  On  this  side  it  may  be  true  in  one  sense 
of  the  word  that  there  are  two  *'  profits  ";  but  it  is  clearly 
shown  that  each  company  only  gets  a  fair  profit  on  its  cap- 
ital investment  and  that  the  cost  of  such  investment  in 
Buffalo  for  the  distributing  company  is  very  great,  being 
increased  by  the  obligation  to  put  conduits  tmder  ground 
and  other  expensive  requirements.  If  this  expense  were 
not  incurred  by  the  distributing  company  it  would  have  to 
be  by  the  producing  company,  and  the  two  profits,  so- 
called,  are  both  only  equal  to  the  one  profit  which  would 
be  allowed  if  the  producing  company  distributed  and  de- 
livered to  the  consumer  (see  statement  of  Mr.  Barton  and 
Judge  Kenefick).  As  a  matter  of  fact  no  one  is  demanding 
a  change  of  rates.  It  has  been  impossible  to  get  100  con- 
sumers of  power  furnished  by  the  Cataract  Power  and  Con- 
duit Company  to  enter  a  protest.  The  question  of  rates  is 
manifestly  a  political  one  (see  statement  of  Corporation 
attorney  Hammond).  In  any  event  all  the  machinery  and 
power  for  investigating  and  regulating  rates,  as  well  as  the 
proper  jurisdiction  thereof,  rests  with  the  State  of  New  York 
and  its  Public  Service  Commission.  On  the  American  side 
the  State  already  has  its  return  in  State  taxes  as  well  as 
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free  electricity  for  light  and  power,  and  also  for  use  of  the 
Stats  in  the  State  Reservation  at  Niagara  and  the  public 
buildings  thereon  (see  Chapter  513,  New  York  Laws  1892), 
and  to  the  City  of  Buffalo  and  other  cities  in  taxes  upon 
liberal  assessments  not  only  upon  the  property  of  the  Power 
Company  but  also  upon  the  property  of  industries  attracted 
by  cheap  power. 

The  standard  10-hour  meter  power  at  a  rate  which 
affords  a  maximum  use  of  100  h.p.  and  an  average  use  of 
75  h.p.  for  a  month  of  250  hours,  amounts  at  ths  city  of 
Niagara  Falls  to  $144.17  as  against  over  eight  times  that 
price  in  Boston,  six  times  that  rate  in  Philadelphia,  over 
four  times  that  rate  at  Chicago  and  New  York,  and  nearly 
four  times  that  rate  at  Cleveland.  At  Buffalo  the  rate  for 
the  same  amount  of  pov/er  is  $185,  the  extra  price  over 
Niagara  Falls  being  on  account  of  the  extra  cost  of  trans- 
mission to  Buffalo,  but  the  Buffalo  rates  are  only  a  small 
percentage  of  rates  in  other  cities  not  located  so  as  to  avail 
themselves  of  the  Niagara  Power. 

The  industrial  growth  of  the  cities  using  Niagara  power 
from  1900  to  1905  is  shown  by  the  following  figures,  showing 
values  of  manufactured  output : 

Buffalo from  $126,156,839  to  $172,115,101 

Niagara  FaUs «  8,540,184  «       16,915,786 

Lockport «  5,352,669  «         5,807,908 

Rochester «  59.668,959  "       82,747,370 

Syracuse «  26,546,297  "       34,823,751 

In  1909  these  figures  for  Niagara  Falls  had  increased  to 
$28,652,000  or  about  80%.  Similar  increases  are  shown 
in  the  other  cities.  Most  of  this  increase  was  prior  to  1907, 
since  which  time  the  restrictions  on  importation  and  the 
limitations  upon  this  side,  fixed  by  the  Burton  Act,  have 
kept  industrial  development  in  these  cities  comparatively 
at  a  standstill. 


12 

(2)  Rates  for  Power  Produced  on  the  Canadian  Side: 
As  already  shown,  the  Canadian  Hydro-Electric  Commis- 
sion take  the  power  distributed  upoh  the  Canadian  side  at 
the  bus-bars  of  the  producing  plant  and  pay  all  the  expense 
of  construction,  maintenance  and  operation  of  transmission 
facilities.  More  than  that,  the  Canadian  plants  afe  lo- 
cated upon  the  property  belonging  to  the  province  of 
Ontario  and  hold  under  leases,  instead  of  being  independ- 
ent proprietors,  as  are  the  American  power  companies. 
As  a  consideration  for  this  concession,  the  Canadian  com- 
panies are  supposed  to  deliver  certain  quantities  to  the 
Canadian  Commission  at  cost.  However  it  has  been  shown 
that,  considering  the  transmission  by  the  Niagara  Com- 
pany on  this  side  to  the  point  where  the  charge  is  $16 
per  h.p.  per  annum,  delivered  in  large  quantities  under 
contract,  the  price  delivered  in  bulk  by  the  prodiicing 
companies  is  practically  the  same  on  this  side  as  Upon 
■  the  Canadian  side.  It  has  also  been  shown  that  the  cost 
to  the  consumer  upon  the  Canadian  side  argued  in  favor 
of  American  private  management  as  an  economy  and  an 
advantage  to  the  consumer. 

As  to  the  price  to  the  consumer  on  this  side  of  imported 
power,  it  goes  without  saying  that  the  price  delivered  on 
this  side  in  bulk  could  not  possibly  be  the  same  as  the 
price  delivered  in  bulk  at  the  bus-bars  of  the  producing 
plant  on  the  Canadian  side,  for  the  cost  of  transmission 
across  the  river  is  expensive  and  a  fair  return  upon  such 
cost  of  installment  and  operation  must  be  added  (to  fix  the 
price  of  power  delivered  at  the  American  side  of  the  river) 
to  the  cost  of  delivering  the  same  power  on  the  Canadian 
side;  and  for  power  delivered  in  bulk  after  further  trans- 
mission to  the  City  of  Niagara  Falls  or  the  city  of  Buffalo 
a  further  cost  must  be  added.  The  figures  already  given 
show  that  the  prices  prevailing  for  delivery  at  the  city 
limits  of  Buffalo,  or  to  the  consumer  in  the  city  of  Buffalo, 
cannot  be  less  for  power  imported  from  Canada  than  that 
which  is  charged  for  power  produced  on  this  side. 
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The  whole  discussion  and  showing  with  regard  to  rates  shows 
that  the  demand  and  need  is  not  for  lower  prices  but  for  more 
power,  and  that  this  demand  is  for  aU  the  power  that  can  be  pro- 
duced upon  this  side  and  for  all  the  power  that  can  be  imported 
from  the  other  side,  free  from  prohibition  or  restriction,  up  to 
the  full  amounts  provided  in  the  Treaty  of  1909. 

6.  Scenic  beauty  plus  industrial  grandeur: 

Sentimentalists  who,  without  investigation  and  with  mis- 
conception of  the  facts,  blindly  worship  an  exploded  theory  and 
echo  a  mere  hue  and  cry,  as  do  our  friends  the  president  and 
secretary  of  the  Civic  Association,  phrase  and  quote  phrases 
eloquently  framed  upon  the  grandeur  of  the  world-renowned 
Niagara.  The  theory  upon  which  their  campaign  was  based 
prior  to  the  Burton  Act  of  1906, — that  the  scenic  grandeur  of 
the  falls  was  in  danger  by  reason  of  diversions  for  ^ower — has 
been  exploded  by  three  years  of  investigation  and  reports  by 
the  United  States  survey,  upon  the  basis  of  which  the  provisions 
of  the  Treaty  of  1909  were  made.  Those  expert  conclusions  have 
been  confirmed  by  two  years  of  further  careful  investigation 
and  experience.  They  conform  with  the  experience  and  obser- 
vation of  every  observer  of  the  Falls, — that  no  appreciable  change 
has  been  caused  to  the  scenic  grandeur  by  power  diversions. 
Nevertheless  by  an  appeal  to  prejudice  these  agitators  have 
brought  forth  denunciations  from  the  press  and  have  falsely 
created  the  impression  that  the  two  American  companies  have 
made  and  are  now  making  an  "  attack  *'  upon  Niagara;  that  be- 
cause they  are  seeking  to  have  the  Treaty  provisions  observed 
and  confirmed  by  a  new  act  which  shall  replace  the  mere  con- 
jectural' provisions  of  the  temporary  measure,  known  as  the 
Burton  Act  of  1906,  with  an  Act  that  shall  recognize  the  limi- 
tations considerately,  conservatively  and  expressly  fixed  by  the 
Treaty,  they  are  asking  authority  for  unlimited  diversions  with 
a  view  to  further  installation.  The  cry  has  been  sent  forth  that 
Niagara  is  again  in  danger,  although  that  question  has  been 
scientifically  passed  upon  and  the  provisions  necessary  to  avoid 
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such  dangers  were  fixed  and  established  by  the  Treaty  which 
it  is  now  sought  to  have  enforced.  They  ignore  the  fact  that  The 
Niagara  Falls  Power  Company  have  not  made  any  additional 
installations  since  long  before  the  Burton  Act  was  passed,  and 
that  its  installation  is  for  only  one-half  the  capacity  to  which 
it  has  a  right  under  the  law  and  that  it  only  asks  here  for  a 
small  fraction  of  the  increase  fixed  by  the  Treaty  in  order  prop- 
erly and  economically  to  operate  its  installation.  They  fail 
to  recognize  that  that  Company,,  from  the  very  start,  has  stu- 
diously and  consistently  and  continuously  shown  its  regard  for 
the  scenic  grandeur  of  the  Falls,  even  at  expense  and  loss  to 
itself,  voluntarily  incurred  before  others  had  raised  the  question 
of  scenic  grandeur.  No  one  has  more  appreciation  or  regard 
for  the  beauties  of  Niagara  and  for  their  preservation  than  the 
officers  and  stockholders  of  this  Company.  Its  contest  here  is 
not  antagdhistic  to  the  cause  of  scenic  beauty  but  for  another 
grandeur,  the  utilization  by  man  and  for  the  benefit  of  man  and 
conrmiunities  of  the  energy  which  is  daily  going  to  waste  over 
the  Falls;  not  all  that  energy,  but  only  such  use  thereof  as -is  in 
fact,  and  as  has  been  found  by  scientific  investigation  to  be,  en- 
tirely consistent  with  the  preservation  of  scenic  beauty  and  of 
every  other  public  interest.  The  industrial  grandeur  which  they 
stand  for  is  not  inconsistent  with  the  cause  of  scenic  beauty, 
but  it  is  one  which  -appeals  to  the  highest  sense  of  beauty,  power 
and  achievement. 

Mr.  H.  G.  Wells,  in  Harpers'  Weekly  of  July  21,  1906  said: 

"  The  dynamos  and  turbines  of  The  Niagara  Falls  Power 
Company,  for  example,  impressed  me  far  more  profoundly 
than  the  Cave  of  the  Winds;  are,  indeed,to  my  mind, greater 
and  more  beautiful  than  that  accidental  eddying  of  air  beside 
a  downpour.  They  are  will  made  visible,  thought  translated 
into  easy  and  commanding  things.  They  are  clean,  noiseless, 
and  starkly  powerful.  All  the  clatter  and  tumult  of  the 
early  age  of  machinery  is  past  and  gone  here;  there  is  no 
smoke,  no  coal  grit,  no  dirt  at  all.  The  wheel  pit  into  which 
one  descends  has  an  almost  cloistered  quiet  about  its 
softly  humming  turbines.    These  are  altogether  noble  masses 
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of  machinery,  huge  black  slumbering  monsters,  great 
sleeping  tops  that  engender  irresistible  forces  in  their  sleep. 
They  sprang,  armed  like  Minerva,  from  serene  and  spec- 
ulative, foreseeing  and  endeavoring  brains.  First  was 
the  word  and  then  these  powers.  A  man  goes  to  and  fro 
quietly  in  the  long  clean  hall  of  the  dynamos.  There  is 
no  clangor,  no  racket.  Yet  the  outer  rim  of  the  big  gener- 
ators is  spinning  at  the  pace  of  a  himdrcd  thousand  miles 
an  hour;  the  dazzling  clean  switchboard,  with  its  little 
handles  and  levers,  is  the  seat  of  empire  over  more  power 
than  the  strength  of  a  million  disciplined,  unquestioning  men. 
All  these  great  things  are  as  silent,  as  wonderfully  made,  as 
the  heart  in  a  living  body,  and  stouter  and  stronger  than 
that.     *     *     * 

*  When  I  thought  that  these  two  huge  wheel-pits  of  this 
company  are  themselves  but  a  little  intimation  of  what  can 
be  done  in  this  way,  what  will  be  done  in  this  way,  my  im- 
agination towered  above  me.  I  fell  into  a  day  dream  of  the 
coming  power  of  men,  and  how  that  power  may  be  used 
by  them.     *     *     * 

"  For  surely  the  greatness  of  life  is  still  to  come;  it  is  not 
in  such  accidents  as  mountains  or  the  sea.  I  have  seen  the 
splendor  of  the  mountains,  sunrise  and  sunset  among  them, 
and  the  waste  immensity  of  sky  and  sea.  I  am  not  blind  be- 
cause I  can  see  beyond  these  glories.  To  me  no  other  thing 
is  credible  than  that  all  the  natural  beauty  in  the  world  is 
only  so  much  material  for  the  imagination  and  the  mind,  so 
many  hints  and  suggestions  for  art  and  creation.  Whatever 
is,  is  but  the  lure  and  symbol  towards  what  can  be  willed  and 
done.  Man  lives  to  make — ^in  the  end  he  must  make,  for 
there  will  be  nothing  left  for  him  to  do. 

**  And  the  world  he  will  make — after  a  thousand  years  or 
so. 

**  I,  at  least,  can  forgive  the  loss  of  all  the  accidental,  un- 
meaning beauty  that  is  going  for  the  sake  of  the  beauty  of 
fine  order  and  intention  that  will  come.  I  believe — passion- 
ately, as  a  doubting  lover  believes  in  his  mistress — ^in  the 
future  of  mankind.  And  so  to  me  it  seems  altogether  well 
that  all  the  froth  and  hurr\'  of  Niagara  at  last,  all  of  it,  dying 
into  hungry  canals  of  intake,  should  rise  again  in  light  and 
power,  in  ordered  and  equipped  and  proved  and  beautiful 
humanity,  in  cities  and  palaces  and  the  emancipated  souls 
and  hearts  of  men.     *     ♦     *     »» 

Professor  Walter  Frewen  Lord  said  in  the  Toronto  Mail  and 
Empire  of  December  4,  1906: 

"  I  went  over  the  Niagara  power  plant  at  the  Falls  the 
other  day.     It  was  a  revelation  to  me.     The  cataract  was 
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wonderful,  of  course,  but  it  struck  me  that  the  work  of  man 
in  harnessing  it  was  far  more  wonderful.  It  seemed  to  me 
the  greatest  thing  that  was  ever  attempted — ^the  greatest 
thing  on  earth." 

Reverend  J.  N.  Hallock,  D.D.,  said  recently  in  the  Christian 
Worker  and  Evangelist: 

"A  new  Niagara  *  harnessed '  but  not  hushed,  withits  beauty 
unmarred  and  its  torrential  fury  undiminished,  now  greets 
the  astonished  eyes  of  pilgrims  to  this  picturesque  region. 
The  hand  of  the  engineer  has  left  the  mighty  cataract  un- 
touched, while  adding  to  the  attractiveness  of  Nature's 
greatest  wonder.  Niagara  is  practically  just  as  it  was  ten  or 
twenty  years  ago,  impressive  in  its  combination  of  picturesque 
beauty  and  awe-inspiring  grandeur.  The  rapids  and  whirl- 
pool  still  excite  the  admiring  wonderment  of  men.  But 
there  is  much  more  than  the  Falls  and  the  scenic  beauties  of 
the  river  to  interest  and  charm  those  who  visit  this  new 
world  Mecca. 

"  I  am  not  sure  but  that  the  popular  apprehension  regard- 
ing the  possible  destruction  of  the  Falls  by  the  power  com- 
panies has  increased  the  tide  of  travel  in  this  direction  this 
summer.  Thousands  of  persons,  no  doubt,  actually  believed 
they  were  gazing  upon  the  cataract  for  the  last  time.  Nat- 
ural Niagara  is  still  a  spectacle  of  beauty  and  power;  in- 
dustrial Niagara  is  a  wonderful  demonstration  of  man's  mas- 
tery over  the  forces  of  Nature.  The  works  of  the  engineer 
which  use  the  waters  of  Niagara  River  to  drive  the  wheels 
of  industry  are  even  more  spectacular  than  the  cataract 
itself.     *     *     ♦ 

"  After  rushing  the  turbine  wheels  beneath  these  power 
houses,  developing  a  total  of  110,000  horse-power,  the  water 
passes  through  a  tunnel  a  mile  long  under  the  city  of  Niagara 
Falls,  and  empties  into  the  lower  channel  under  the  first 
steel  bridge.  Over  1,000  men  were  engaged  continuously 
for  more  than  three  years  in  the  construction  of  this  ttinnel, 
which  called  for  the  removal  of  more  than  300,000  tons  of 
rock  and  the  use  of  more  than  16,000,000  bricks  for  lining. 

"  As  these  power  houses  represent  the  first  attempts  to- 
*  harness  '  Niagara  upon  a  big  scale  and  embody  the  latest 
achievements  of  electrical  engineering,  they  are  visited 
yearly  by  thousands  and  form  one  of  the  attractions  of  the 
Niagara  regions.* 

*'  It  is  in  no  small  measure  due  to  the  energy,  courage  and 
perseverance  of  the  directors  of  The  Niagara  Falls  Power 
Company  and  their  associate  engineers  that  Niagara  Falls 
owes  its  present  importance  as  an  industrial  center. 

"  Upon  October  4,  1890,  ground  was  broken  at  Niagara 
Falls,  N.  Y.,  for  the  initial  power  installation  of  The  Niagara 
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Falls  Power  Company.  The  trial  development  was  for 
15,000  horse-power.  At  that  time,  three  small  towns  with 
a  combined  population  of  less  than  10,000  were  contained 
within  the  limits  of  what  is  now  the  City  of  Niagara  Falls. 
The  assessed  valuation  of  all.  three  towns  was  about 
$7,000,000.  Five  years  later,  the  first  electrical  power  from 
the  initial  installation  was  delivered  commercially  to  the 
Pittsburgh  Reduction  Company  for  the  manufacture  of 
aluminum.  To-day,  sixteen  years  after  the  breaking  of 
ground  for  the  tunnel,  the  aggregate  amount  of  power 
developed  by  The  Niagara  Falls  Power  Company  and  its 
allied  interest,  the  Canadian  Niagara  Power  Company,  is 
about  160,000  horse  power,  with  additional  capacity  in 
course  of  construction  amounting  to  60,000  horse-power. 
Niagara  Falls  is  now  a  city  of  almost  30,000  inhabitants, 
with  an  assessed  valuation  amounting  to  over  $20,000,000. 
Such  in  brief  are  some  of  the  results  accomplished  by  the 
men  and  engineers  who  harnessed  Niagara  Falls.  Less 
than  four  per  cent,  of  the  total  flow  of  water  over  Niagara 
Falls  has  been  diverted  by  these  companies,  and  its  beauty 
and  grandeur  are  unimpaired." 

The  establishment  of  the  great  works  of  The  Niagara  Falls 
Power  Company,  the  pioneer  not  only  in  the  establishment  of 
great  hydraulic  and  electrical  units,  but  the  first  projector  of 
extensive  power  transmission  in  America,  brought  forth  the 
following  comment  in  the  New  York  Tribune  by  Mr.  Royal 
Cortisson,  an  art  critic  of  the  first  rank: 

'*  Being  utterly  ignorant  of  these  things  I  won't  commit 
the  impertinence  of  pretending  to  appreciate  the  genius 
embodied  in  those  colossal  fabrics.  AH  I  can  tell  you  is 
that  they  made  me  feel  as  though  I  was  looking  on  while 
some  unthinkable  Olympian  went  gloriously  mad,  in  a 
kind  of  divine  frenzy,  and  expressed  himself  in  terms 
raising  the  art  of  the  Egyptian  temples  to  a  higher  power, 
giving  to  things  of  oven^'helming  bulk  an  immeasurable 
life  and  purpose,  and  somehow  putting  over  them  a  glamour 
of  the  subtlest  delicacy  and  charm.  It  was  like  a  fairy  land 
created  for  the  pranks  of  the  high  gods.  It  was  like  a  force 
of  nature  tamed  and  held  by  a  silken  thread.  I  won't  say 
it  was  like  the  most  wonderful  thing  in  the  world.  //  is 
itself  the  most  wonderful  thing  in  the  worlds 

6.  The  Campaign  of  Scare : 

It  is  a  significant  fact  that  during  hearings  extending  over 
two  weeks,  given  the  widest  publicity,  there  appeared  before 
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this  Committee  only  two  persons  who  had  any  other  suggestion 
to  make  than  that  the  full  limitations  as  to  diversion  and  as  to 
importation,  allowed  by  the  Treaty  of  1909,  should  be  the  basis 
of  the  proposed  Act  of  Congress.  The  first  of  these  was  Mr. 
Spencer,  who  claimed  to  be  a  photographer  and  engineer,  and 
who  explained  the  extent  of  the  natural  erosions  of  the  Horse- 
shoe Falls,  and  who  pretended  to  state  that  the  change  in  the 
appearance  of  the  crest  of  those  falls,  which  had  developed 
in  the  past  twenty  years,  was  due  to  artificial  diversions  of 
water  for  power.  The  value  of  his  evidence,  or  lack  of  value,  was 
shown  by  the  fact  that  he  claimed  that  the  baring  of  the  crest 
upon  the  Canadian  side  of  the  Horseshoe  Falls  which  enabled  the 
Canadian  Park  Commissioners  in  1902  to  fill  in  250  feet  of  that 
crest  line  for  the  purpose  of  improving  the  scenic  effect  of  that 
Falls  by  obliterating  certain  thin  streams  which  existed  only  at 
times  of  high  water,  was  caused  by  artificial  diversions  for  power; 
when  as  a  matter  of  fact  the  artificial  diversions  had  not  begun 
at  that  time. 

The  only  other  person  who  appeared  to  advocate  a  retention 
of  the  provisions  of  the  Burton  Act  or  anything  less  than  the 
limitations  of  the  Treaty  of  1909  was  the  Civic  Association, 
through  its  president  and  its  secretary.  They  made  the  same 
arguments  as  were  made  in  1904  and  1905  before  any  official 
investigations  or  reports  had  been  made.  During  the  hearings 
before  this  Committee  these  officers  neglected  to  bring  before 
this  Committee  any  evidence,  even  by  the  way  of  statement, 
in  support  of  their  contention  or  in  opposition  to  the  contention 
of  every  other  private  and  public  interest  which  was  there 
represented,  the  producers  and  consumers  upon  both  sides  of  the 
river,  the  State  of  New  York,  the  City  of  Buffalo  and  the  cities 
of  Windsor,  Ontario  and  Detroit,  Michigan,  and  others, — ^all 
urging  an  act  confirming  the  terms  and  limitations  of  the  Treaty. 
The  record  made  by  these  hearings  was  conclusively  against  the 
contention  of  these  agitators,  and  in  favor  of  that  made  by  all  the 
representatives  of  both  public  and  private  interests  who  ap- 
peared before  the  Committee.     The  record  speaks  for  itself. 
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but  with  this  the  Civic  Association  was  not  content.  It  set  out 
deliberately  to  throw  a  scare  into  the  members  of  this  Committee 
as  well  as  into  other  members  of  the  Congress.  At  great  expense 
and  with  a  great  deal  of  labor,  as  one  of  the  officers  has  since 
boasted,  it  was  arranged  that  this  Committee  and  other  members 
of  Congress  should  be  flooded  with  letters  and  telegrams  in 
order  to  overcome  the  cool  and  deliberate  judgment  of  the 
Committee  which  it  seemed  could  reach  only  one  conclusion 
from  the  evidence  which  had  been  brought  before  it  at  the 
appointed  place  and  time.  The  result  was  a  deluge  of  com- 
mimications,  by  letters  and  telegrams,  solicited  and  procured 
for  the  purpose  of  creating  an  impression  upon  the  members  of 
this  Committee  that  the  public  were  interested  to  prevent  any 
extension  of  the  present  legislative  limitations.  There  is  in  fact 
no  such  public  interest  or  public  demand  for  any  restrictions 
narrower  than  those  contained  in  the  Treaty  of  1909.  The 
public  interests  and  demands  may  be  evidenced  by  the  fact  that 
on  the  evening  of  January  26th  last,  the  author  of  the  Burton 
Bill  had  been  for  some  days  announced  to  deliver  a  public 
lecture  upon  conservation  with  particular  reference  to  the  pres- 
ervation of  Niagara  Falls  in  a  large  hall  in  Brooklyn;  N.  Y., 
with  a  seating  capacity  of  about  3,000.  There  were  by  actual 
count  just  47  people  present,  including  the  stenographer  who 
was  sent  to  make  a  verbatim  report  of  his  address.  Through  the 
same  influences  have  resulted  misrepresentations  in  the  public 
press  in  regard  to  these  hearings,  against  which  some  of  those 
who  appeared  before  you  have  been  obliged  to  defend  them- 
selves. 

We  may  expect  that  such  methods  will  be  continued.  But 
the  public  have  a  right  to  expect  that,  upon  the  record  which  is 
made  at  these  hearings,  this  Committee  will  act  judicially, 
fearlessly  and  independently  and  frame  and  recommend .  an 
act  with  provisions  sufficient  properly  to  carry  out  the  provisions 
of  the  Treaty  and  which  at  the  same  time  shall  be  sufficiently 
protective  of  all  the  public  and  private  interests  involved. 
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BRIEF  BEFORE  COMMITTEE  ON  JUDICIARY, 

UNITED  STATES  SENATL 

SIXTY-SECOND  CONGRESS,  SECOND  SESSION. 


As  TO  Bbpobt  on  Sbnatb  Resolution  44,  a  Resolution  Rb- 

QUBSTINQ   SAID   COMMITTBB  TO   ANSWBB   CBBTAIN   QUESTIONS 
AS  TO  THB  POWEB  OF  THB  FEDBBAL  GOYBBNMBNT  OYBB  NAYI- 

oable  and  Non-natioablb  Stbbams. 


Question  Hebb  Disgussbdi 

0<m  the  ripa/ricm-right  Uuvo,  which  has  once  been  estab- 
lished as  the  common  la/iv  of  property  rights  m  an/y  State  be 
changed  by  such  State,  to  the  detriment  of  the  property  rights 
of  riparian  owners  as  estdblistied  by  such  State  law? 


BY 

ROME  G.  BROWN, 

Attobnby  at  Law, 

Minneapolis,  Minnesota. 


Thb  Statement  Herein  Objected  To: 

^^hUe  the  common-la/uo  rule  prevails — in  some  insta/nces 
with  slight  modifications — m  all  of  the  States,  except  the  so- 
called  semirO/rid  or  mining  States,  there  cam,  he  no  doubt  that  it 
is  in  the  power  of  these  common-law  States,  by  virtue  of  their 
sovereignty,  to  modify  or  change  the  rule  of  the  common  law/' 

Any  such  statement  as  a  proposition  of  law  with  reference 
to  the  power  of  States  is  incorrect.  It  is  incorrect,  because  it 
not  only  implies,  but  expressly  asserts,  the  power  of  a  common- 
law  State  to  change  the  property-right  law  of  that  State  with 
respect  to  any  certain  common  law  riparian  right  after  such 
right  has  been  defined,  fixed  and  established  as  a  common  law 
property  right  controlling  in  that  State. 

Such  statement  is  incorrect,  because  of  the  following  princi- 
ple of  law,  which  is  demonstrated  by  the  argument  following : 

After  ant  Certain  Riparian  Right  has  been^  by  the  Deci- 
sions OF  THE  Highest  Court  of  a  State,  Defined  and  Estab- 
lished AS  Protected  by  the  Common  Law  of  Property  Rights 
IN  SUCH  State,  it  is  Not  Within  the  Power  of  such  State, 
by  Virtue  of  its  Sovereignty  or  Otherwise,  to  Change  or 
Modify  such  Law  of  Property  Rights  so  as  to  Take  Away 
SUCH  Riparian  Right^. 

How  THIS  Question  now  Arises. 

By  Senate  Resolution  No.  44,  the  Senate  requested  its  Judi- 
ciary Committee  to  report  answers  to  three  specific  questions, 
to-wit : 

"First.  Has  the  National  Government  any  authority 
to  impose  a  charge  for  the  use  of  water  power  developed 
on  non-navigable  streams,  whether  State  or  interstate? 

"Second.     Has  it  any  authority  in  granting  permits  to 


develop  water  power  on  a  navigable  stream  to  impose  and 
enforce  conditions  relating  to  stated  payments  to  the 
Government,  regulation  of  charges  to  consumers,  and  de- 
termination of  the  right  to  make  use  of  such  developed 
power? 

"Third.  Has  it  authority  in  disposing  of  any  of  its 
lands,  reserved  or  unreserved,  necessary  and  suitable  for 
use  in  connection  with  the  development  or  use  of  water 
power  on  a  non-navigable  stream  whether  State  or  inter- 
state, by  lease  or  otherwise,  to  limit  the  time  for  which 
such  development  may  continue,  or  to  impose  and  enforce 
charges  for  the  use  and  development  of  such  water  power, 
or  to  control  and  regulate  the  disposition  of  such  water 
power  to  its  consumers?" 

The  answers  suggested  to  such  questions  are  in  substance  as 
follows : 

"First.  Where  the  Federal  Government  is  riparian 
owner  on  streams,  navigable  or  non-navigable,  it  may,  as 
any  riparian  owner  may,  lease,  on  such  terms  as  it  sees 
fit,  such  riparian  lands  with  the  usufruct  of  the  water 
appurtenant  thereto;  but  beyond  this  riparian  right,  and 
subject  to  the  right  of  the  Government  under  the  (Com- 
merce clause  of  the  Federal  Constitution,  the  power  of  con- 
trol is  fixed  by  State  law. 

"Second.  Surplus  water  powers  incidentally  created  by 
dams  erected  under  Federal  authority,  for  the  purpose  of 
improving  navigation,  may  be  controlled  and  disposed  of 
under  authority  of  the  Federal  Government.  As  to  dams 
on  navigable  streams  erected  for  water-power  purposes, 
the  grant  or  permit  required  from  the  Government  is  for 
the  purpose,  and  has  the  effect,  of  preventing  interference 
with  navigation ;  and  in  such  cases,  a  nominal  license  fee 
for  inspection,  etc.,  is  proper;  but  the  regulative  power  of 
the  Government  does  not  extend  to  the  use  of  the  water  for 
other  purposes  than  of  navigation  and  interstate  commerce 
and  the  Federal  Government  has  no  water  power  to  sell 
or  charge  compensation  for. 

"Third.  This  is  answered  by  the  answer  to  the  first 
question.  The  Federal  Government  has  plenary  power 
with  reference  to  selling  or  leasing  its  own  riparian  lands 
with  the  water  power  appurtenant  thereto.  It  has  no 
water  power  distinct  or  separable  from  its  own  riparian 
land,  which  Government  water  power  is  only  the  common 
law  usufruct   in   the   water  appurtenant  to  its  riparian 


land;  and  in  leasing  such  riparian  land,  the  Government 
may  prescribe  terms  in  respect  to  rent,  duration  of  lease, 
manner  of  use  and  terms  of  use,  including  rates.  After 
transfer  of  its  riparian  lands  to  private  ownership,  the 
extent  of  the  riparian  rights,  including  the  right  of  the 
usufruct  of  the  waters,  is  determined  by  State  law." 

Without  dissenting  to  the  concrete  answers  thus  suggested 
to  the  three  particular  questions  propounded,  I  wish  to  call  the 
attention  of  the  Committee  to  a  proposition  of  law  incidentally 
included  in  the  discussion  leading  up  to  such  answers,  and 
suggested  as  a  part  of  the  report  to  the  Senate;  but  which 
proposition  and  illscussion  is.  mere  ohiter  dicta,  in  connection 
with  the  above  questions  and  answers  which  refer  solely  to  the 
Federal  authority.  It  is  important  to  have  erroneous  statements 
with  regard  to  the  question  of  State  control  of  water  rights  and 
water  powers,  avoided  in  the  forth-coming  report  in  answer  to 
the  inquiries  of  Senate  Resolution  44. 

It  has  been  suggested  that  as  a  part  of  such  report  this  Com- 
mittee assert  the  proposition  that  it  is  within  the  power  of 
common-law  States, — ^that  is.  States  where  the  common  law  of 
riparian  rights  has  been  established  as  the  property-right  law 
of  such  States, — by  virtue  of  their  sovereignty,  to  modify  or 
change  such  common-law  rule. 

It  is  to  this  suggestion  to  which  I  wish  to  call  attention. 

The  Sources  of  the  Error  Complained  of. 

The  proposition  complained  of  is  founded  upon  certain  lan- 
guage found  in  two  decisions  of  the  Federal  Supreme  Court. 
One  from  the  case  of  U.  S.  v.  Rio  Grande  Co.,  174  U.  S.  702, 
703,  where,  referring  to  the  English  common-law  rule  of  the 
riparian  right  to  the  reasonable  use  of  the  water  of  a  stream 
as  it  passes  along,  that  court  said : 

"It  is  also  true  that  as  to  every  stream  within  its  domin- 
ion a  State  may  change  this  common-law  rule  and  permit 


the  appropriation  of  the  flowing  waters  for  such  purposes 
as  it  may  deem  wise." 

V.  S.  V.  Rio  Grmde  Co.,  174  U.  S.  702,  703. 

Again,  when  speaking  of  the  same  common-law  rule  in  Kcwr 

8(18  V.  Colorado,  206  U.  S.  94,  that  court  said : 

^^It  may  determine  for  itself  whether  the  common-law 
rule  in  respect  to  riparian  rights  or  that  doctrine  which 
obtains  in  the  arid  regions  of  the  West  of  the  appropri- 
ation of  waters  for  the  purposes  of  irrigation  shall  con- 
trol.   Congress  cannot  enforce  either  rule  upon  any  State." 

KoAMQs  V.  Colorado,  206  U.  S.  94. 

The  language  thus  quoted  is  cited  as  authority  for  the  propo- 
sition, that,  where  any  particular  common  law  riparian  right 
has  been  established  in  any  State  as  the  common  law  of  prop- 
erty right  in  that  State,  thereafter  such  property  right  may 
be  modified  or  changed  by  such  State;  whereas  no  such  con- 
clusion or  inference  is  logically  deducible  from  either  of  the 
decisions  cited,  nor  from  any  decision  by^ithey  the  ^^^^2F 
any  State  court.  In  making  such  deduction,  .the  cfear  dis- 
tinction made  by  the  Federal  Supreme  Court  in  the  decisions 
referred  to  between  (1)  the  adoption  by  a  State  in  general  of 
the  common  law  of  England,  and  (2)  the  adoption  and  estab- 
lishment in  any  State,  as  a  rule  of  property,  of  some  particular 
common-law  right,  as,  for  instance,  a  particular  riparian  right, 
or  all  riparian  rights.  The  principle  announced  by  those  deci- 
sions is,  that,  although  a  State  may,  by  its  decisions,  its  Con- 
stitution, or  its  statutes,  have  adopted  generally  the  common 
law  of  England,  as  a  part  of  its  local  common  law  of  property, 
it  is  not  prevented  thereby  from  applying  that  English  com- 
mon law,  with  such  changes  or  modifications  as  it  may  deem 
wisef.  But,  whatever  the  power  to  make  such  change  or  modi- 
fication from  the  English  common  law  so  adopted  as  a  general 
proposition,  when  once  the  particular  modifications  or  changes 
from  the  common  law  have  been  established  in  the  State,  by 


decisions,  Constitutions  or  statutes,  one  or  all,  and  the  common- 
law  rule,  as  so  changed  or  modified,  has  become  eatabliahed 
by  the  decisions  of  the  highest  court  of  that  State  as  the  com- 
mon-law rule  of  that  State,  and  applicable  in  a  particular  way 
to  particular  rights,  thereafterwarda  it  18  not  uoithin  the  power 
of  that  State  to  cham^e  such  established  law  of  property  rights, 
either  by  statute  or  by  Constitution,  without  infringing  the 
prohibition  of  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. 

It  was  upon  this  principle  that,  although  adopting  the  com- 
mon law  of  England,  as  generally  governing  property  rights, 
it  was  left,  at  the  same  time,  to  the  different  States  and  to  the 
Federal  Government,  to  establish  that  English  common  law, 
with  modifications  and  changes,  with  respect,  for  instance,  to 
rights  upon  navigable  streams  and  waters  in  this  country, 
and  to  establish  the  well-recognized  modifications  of  the  English 
common  law  with  respect  to  navigable  streams  which,  since  the 
decision  in  The  Oenesee  Chief,  12  How.  443,  have  been  the 
common  law  of  this  country  and  of  each  State. 

So  it  is  that  in  some  States,  subject  to  the  rights  granted  to 
the  Federal  Government  over  navigable  streams  for  the  pro- 
tection of  commerce,  it  has  been  within  the  reserved  power  of 
the  States  to  define  and  establish,  each  State  for  itself,  the 
common  law  of  property  rights  with  respect  to  riparian  rights, 
and  to  adopt  the  English  common  law  riparian-right  rule  with- 
out modification,  or  to  adopt  it  in  a  modified  or  changed  form, 
or  to  repudiate  it  altogether.  This  right  of  a  State  to  fix  for 
itself  the  limits  of  the  property  rights  between  the  individual 
riparian  and  of  a  State  itself  is  under  the  now  well-settled 
principle  of  the  decision  in  Water  Company  v.  Water  Commis- 
sioners, 168  U.  S.  358,  365.  v 

It  is  on  this  principle  that  in  certain  of  the  States,  known  as 
riparian-right  States,  we  find  the  essential  principles  of  the 
law  of  riparian  rights,  as  such  rights  were  defined  under  the 
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English  common  law,  adopted  and  established  as  the  common 
law  of  property  rights  in  those  States.  Such,  in  general,  are 
those  States  tonched  by  the  Mississippi  Biver  and  those  east 
of  that  river.  All  of  snch  States  have,  generally  speaking,  the 
English  common-law  rule  as  to  riparian  rights,  but  with  vary- 
ing applications,  modifications  and  changes  from  the  English 
common  law,  as  the  same  fiMhbeen  established  in  the  respective 
States.  Nevertheless,  in  the  case  of  any  particular  State,  where 
the  law  of  property  (rights  with  respect  to  any  particular 
riparian  right  has  been  established  by  the  decisions  of  the 
hightest  court  of  that  State,  as  the  law  of  property  right  in 
that  particular  State,  such  property  right  cannot  be  taken 
away  by  any  subsequent  action  of  such  State.  It  is  for  this 
very  reason,  that,  when  the  question  is  brought  to  the  Federal 
Supreme  Court  whether  some  State  statute  has  the  effect  to 
deprive  a  riparian  owner  of  a  certain  riparian  right,  and  there- 
fore is  repugnant  to  the  Fourteenth  Amendment,  the  Federal 
Court  proceeds  in  all  cases  to  examine  the  decisions  of  the 
highest  court  of  that  State  to  determine  the  first  question  in- 
volved, and  that  is:  "Has  this  riparian  owner  the  property 
rights  which  he  claims  have  been  taken  away  by  the  statute  in 
question?"  This  shows  that  riparian  rights,  when  once  estab- 
lished by  the  decisions  of  the  highest  court  of  a  State,  are  not 
subject  to  be  taken  away  by  a  State,  by  statute  or  otherwise; 
and  that  such  riparian  right  cannot  be  modified  or  changed 
by  the  State  "by  virtue  of  its  sovereignty",  or  otherwise.  In 
the  case  of  Water  Company  v.  Water  Commissioners,  168  U.  S. 
358,  the  riparian  right  to  the  usufruct  of  the  waters  of  the 
Mississippi  Biver  was  asserted  as  a  property  right  as  against 
a  statute  allowing  a  detrimental  diversion  for  public  water 
supply.  That  was  a  case  directly  involving  the  question  of 
the  property  right  of  a  riparian,  not  to  the  use  of  the  bed  of 
a  stream,  but  to  the  usufruct  of  the  waters  naturally  fiowing 
by  his  riparian  lands  as  against  a  diversion  from  a  navigable 


stream  fop  municipal  water  supply.    The  Federal  CJourt  said : 

^^The  property  rights  of  the  plaintiffs  in  error,  as  riparian 
owners,  are  to  be  measured  by  the  rules  and  decisions  of 
the  State  courts  of  Minnesota." 

And  the  court  expressly  stated  that  it  was  not  the  latest 

decision,  the  one  in  question,  which  was  controlling  as  to  this 

rule  of  property,  and  that  such  latest  decision  would  be  affirmed 

as  to  such  riparian  right  only  because  such  decision  was  not 

inconsistent  with  the  rule  of  law  established  by  the  former 

decisions  of  the  State  court.    As  the  Federal  Court  said,  after 

examining  all  the  decisions  of  the  State  Supreme  C!ourt : 

"The  State  Supreme  Court,  in  deciding  this  particular 
case,  was  not,  therefor  announcing  a  rule  which  was  at 
all  inconsistent  with  or  opposed  to  any  of  its  former  deci- 
sions ;  and  as  the  extent  of  the  riparian  rights  in  this  case 
was  a  subject  committed  to  the  jurisdiction  of  the  State  of 
Minnesota,  we  are  bound,  so  far  as  this  question  is  con- 
cerned, to  follow  the  decisions  of  the  highest  court  of  that 
State  a9  announced  in  this  case." 

Water  Power  Co.  v.  Water  Commissioners,  168  U.  S. 

371. 

It  is  obvious,  from  the  last  case  cited,  that  if  the  decisions  of 
the  Minnesota  Supreme  Court  had  established  the  property 
riparian  right  as  claimed  by  the  Water  Power  Company  in 
that  case,  the  judgment  complained  of  (refusing  to  declare 
repugnant  to  the  Federal  Constitution  the  statute  in  question) 
would  have  been  reversed.  In  other  words,  the  rule  was 
obviously  recognized  and  established,  that  where  a  particular 
riparian  right  had  been  established  as  a  property  right  by  the 
decisions  of  the  highest  court  of  the  State,  that  right  cannot 
be  taken  away  by  any  action  of  the  State. 

Upon  the  same  principle,  it  had  been  left  to  the  far  West- 
em  States  to  establish,  each  State  for  itself,  with  reference 
to  riparian  rights,  either  the  unmodified  English  common  law, 
or  a  modification,  or  to  repudiate  riparian  rights  altogether. 
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So  it  is  that  we  find  that  in  Colorado,  Nevada,  Idaho  and  other 
States  the  local  common  law  property  rights  with  respect 
to  riparian  rights  have  been  so  established  that  practically  no 
riparian  rights  exist  in  those  States,  but  in  place  thereof  the 
law  of  prior  appropriation,  or  the  law  of  State  control  of 
waters.  In  other  of  the  far  Western  States,  as  in  Washington 
or  in  North  Dakota,  the  property  law  with  reference  to  riparian 
rights  has  been  so  established  that  the  riparian  rights  attach 
to  the  riparian  land  and  in  favor  of  the  private  riparian  pur- 
chaser and  his  successor,  from  the  time  the  riparian  land 
passes  from  the  Federal  Government  to  private  ownership; 
but  such  riparian  rights  are  subject  to  vested  rights  acquired 
under  the  custom  of  appropriation  prior  to  the  vesting  of  the 
private  title.  The  peculiarity  in  these  latter  States  arises 
from  the  existence  of  the  Federal  Statute  governing  the  rights 
which  the  purchaser  of  public  lands  takes,  which  provided 
that  such  rights  shall  be  subject  to  the  vested  rights  of  prior 
appropriators  in  localities  where  such  law  or  custom  exists. 
But  in  any  case  where  a  question  of  the  infringement  of  a 
riparian  right  arises  in  these  States,  under  the  claim  that  some 
State  action,  by  statute  or  otherwise,  has  destroyed  a  riparian 
right,  the  question  of  whether  such  claimed  riparian  right  is 
or  is  not  a  property  right  which  the  State  can  change  by  statute, 
is  decided  by  the  Federal  Court  by  an  examination  of  the 
decisions  of  the  highest  court  of  the  State  in  question. 

In  all  cases,  therefore,  the  principle  is  established,  that  the 
question  whether  a  State  statute,  with  resi)ect  to  riparian 
rights,  can  be  upheld,  against  the  claim  that  it  destroys  prop- 
erty rights,  is  determined  by  the  question,  first,  of  what  are 
such  property  rights  as  shown  by  the  common  law  of  the  State 
in  question,  as  such  State  common  law  is  established  by  the 
decisions  of  its  highest  court;  and,  further,  that  when  such 
riparian  right  is  so  established  as  the  law  of  property  right  in 
such  State,  that  State  cannot  either  ^^ modify'^  or  ^^ change^' ^  or 
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abrogate  such  State  common-law  rule. 

Beturning  to  the  Rio  Chrande  case,  it  is  obvious  that  the 
principles  here  contended  for  were  recognized  and  a£9j*med 
by  that  decision.  What  was  there  stated  that  a  State  '^may 
change",  was  not  the  rule  of  property  right  with  resi>ect  to 
riparian  rights,  or  with  respect  to  any  particular  riparian 
right,  as  such  property  right  had  been  established  as  the  com- 
mon-law rule  of  that  State  with  respect  to  the  particular  right 
or  rights  in  question.  The  "change"  there  referred  to  was  the 
power  of  the  State  to  establish  at  the  beginning  a  property- 
right  law,  that  is,  a  State  common-law  rule  of  property,  incon- 
sistent with  the  English  common-law  rule  or  involving  a  modi- 
fication of  that  common-law  rule ;  and  it  was  at  the  same  time 
expressly  stated  that,  even  by  such  formulation  and  adoption 
of  a  rule  of  law,  neither  the  riparian  rights  of  the  (Government 
nor  the  constitutional  power  of  control  of  the  Qovemment 
could  be  affected.  Note  that  the  court,  after  quoting  the  com- 
mon-law definition  of  the  riparian  right  to  the  reasonable 
usufruct  of  the  waters  of  a  stream,  says : 

"While  this  is  undoubted,  and  the  rule  obtains  in  those 
States  in  the  Union  which  have  simply  adopted  the  com- 
mon law,  it  is  also  true  that  as  to  every  stream  within  its 
dominion  a  State  moAf  cha/nge  this  common-law  rule  and 
permit  the  appropriation  of  the  flowing  waters  for  such 
purposes  as  it  deems  wise.  Whether  this  power  to  change 
the  commonrlaw  rule  and  permit  any  specific  and  separate 
appropriation  of  the  waters  of  a  stream  belongs  also  to 
the  legislature  of  a  Territory,  we  do  not  deem  it  necessary 
for  the  purposes  of  this  case  to  inquire.  We  concede 
arguendo  that  it  does. 

"Although  this  power  of  cha/nging  the  common-law  rule 
as  to  streams  within  its  dominion  undoubtedly  belongs  to 
each  State,  yet  two  limitations  must  be  recognized :  First, 
that  in  the  absence  of  specific  authority  from  Congress  a 
State  cannot  by  its  legislation  destroy  the  rights  of  the 
United  States,  cw  the  owner  of  lands  bordering  on  a  stream, 
to  the  continued  fiow  of  its  waters,  so  far  at  least  as  may 
be  necessary  for  the  beneficial  uses  of  the  Qovemment 
property;  second,  that  it  is  limited, by  the  superior  power 
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of  the  General  Government  to  secure  the  uninterrupted 
nayigability  of  all  navigable  streams  within  the  limits  of 
the  United  States." 

V.  8.  V.  Rio  Gnmde  Co.,  174  U.  S.  702-703. 

It  is  obvious  that  the  "common-law  rule",  which  is  here 
referred  to  as  subject  to  change  by  the  State,  is  the  general 
English  common-law  rule,  and  that  the  "change"  spoken  of 
applies  to  the  changed  form  or  rule  of  law  established,  or  which 
may  be  established,  as  the  controlling  rule  of  property  right  in 
each  State  with  reference  to  the  particular  right  in  question. 
It  does  not,  and  could  not,  imply  the  recognition  of  the  right 
of  a  State  to  change  a  property-right  law,  once  established  in 
that  State,  by  the  decisions^  of  its  highest  court  as  the  law 
governing  riparian  rights. 

So  in  the  case  of  Kansas  v.  Colorado,  206  U.  S.  94,  it  is  simply 
stated  and  held,  as  a  general  proposition,  as  shown  by  the  quo- 
tation above  given,  that  each  State  "may  determine  for  itself 
whether  the  common-law  rule  in  respect  to  riparian  rights"  or 
the  law  of  appropriation  "for  the  purposes  of  irrigation  shall 
control".  This  refers  obviously  and  necessarily  to  the  right 
of  a  State  to  establish  the  common-law  doctrine  of  riparian 
rights,  or  another  doctrine,  and  cannot  imply  the  right  of  a 
State  to  change  a  doctrine  once  established  or  to  modify  it  so 
as  to  take  way  riparian  rights,  or  other  property  rights  which 
have  been  once  fixed  by  the  common  law  of  the  State. 

It  was  in  accordance  with  and  depending  upon  these  dis- 
tinctions which  I  here  assert,  that  the  case  of  Ka/ukauna  Co. 
V.  Oreen  Bdy,  etc.,  142  U.  S.  254,  was  decided.  There  a  navi- 
gation dam  was  built  under  public  authority,  and  incidental 
to  it  was  created  certain  surplus  water  power.  The  riparian 
owner  who  had  contributed  nothing  to  the  improvement  and 
who  had  not  developed  water  power,  claimed  that  the  surplus 
water  powers  incidental  to  the  navigation  improvements,  or 
a  portion  of  them,  belonged  to  him,  because  a  portion  of  such 
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water  power  was  naturally  appurtenant  to  his  riparian  land. 
The  State  claimed  a  right  to  the  water  power  as  incidental  to 
the  navigation  improvement  under  a  State  statute  reserving 
to  the  State  such  surplus  water  power.  The  Supreme  Court 
of  Wisconsin  upheld  the  statute  and  the  riparian  owner  took 
the  case  to  the  Federal  Supreme  Court  on  the  claim  that  the 
statute  as  so  enforced,  deprived  him  of  his  riparian  rights  to 
the  water  power.  In  the  Federal  Court  the  inquiry  was: 
First  (1)  "What  are  the  property  rights  of  the  plaintiff  in 
error,  as  riparian  owner?"  and,  second  (2)  "Do  they  include 
the  rights  to  this  surplus  water  power?" 

If  such  property  rights  included  the  surplus  water  power, 
then  it  was  held  that  such  statute  would  be  repugnant  to  the 
Fourteenth  Amendment.  If  not,  then  the  decision  of  the  State 
court  must  be  affirmed.  The  sole  inquiry  by  the  Federal  Court 
was  to  determine  whether  the  law  of  property  right,  as  shown 
by  the  decisions  of  the  State  court,  was  or  was  not  as  claimed 
by  the  riparian  owner.  The  same  case  and  the  proceedings  in 
the  Federal  Supreme  Court,  proceeded  upon  the  theory,  and 
upon  the  holding,  that  if  such  property  riparian  right  had  been 
established  in  Wisconsin  as  claimed  by  the  plaintiff  in  error, 
then  the  State  had  no  power  to  change  or  modify  that  riparian 
right  by  statute  or  otherwise.    The  court  said: 

"With  respect  to  such  rights,  we  have  held  that  the  law 
of  the  State,  as  declared  by  its  Supreme  Court,  is  con- 
trolling as  a  rule  of  property.  Barney  v.  Keokuky  94  U.  S. 
324;  Packard  v.  Bird,  137  U.  S.  661;  Hardin  v.  Jordan, 
140  U.  S.  371.  ♦  ♦  • 

"The  improvement  of  the  navigation  of  a  river  is  a  pub- 
lic purpose,  and  the  sequestration  or  appropriation  of  land 
or  other  property,  therefore,  for  such  purpose,  is  doubt- 
less a  proper  exercise  of  the  authority  of  the  State  under 
its  power  of  eminent  domain.  Upon  the  other  hand,  it  is 
probably  true  that  it  is  beyond  the  competency  of  the 
State  to  appropriate  to  itself  the  property  of  individuals 
for  the  sole  purpose  of  creating  a  water  power  to  be  leased 
for    manufacuring    purposes.     This  would  be  a  case  of 
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obtains  in  the  arid  regions  of  the  West  of  the  appropri- 
ation of  waters  for  the  puri>ose  of  irrigation  shall  control. 
Congress  cannot  enforce  either  rule  upon  any  State." 

Kansas  v.  Colorado,  206  U.  S.  94. 

The  same  court  had  already  laid  down  the  rule  in  the  Minne- 
sota case  {Water  Power  Co.  v.  Water  Commissioners,  168  U. 
S.  358 )y  and  in  the  Wisconsin  case  {Kaukauna  Co.  v.  Green 
Bay,  etc.,  142  U.  S.  272 ),  above  cited,  and  in  other  cases  with- 
out exception,  that  the  law  of  property  rights  with  reference 
to  riparian  rights  in  any  State,  which  property  rights  as  so 
established  could  not  be  changed  by  statute  or  by  any  State 
action,  would  be  determined  by  the  State  common  law  as  such 
State  common  law  was  shown  by  the  decisions  by  the  State 
Supreme  Court  In  the  Colorado  case,  the  Supreme  Court  de- 
fines what  is  meant  by  the  ^^common  law"  and  the  distinction 
applies  aa  well  to  that  term  when  it  is  used  as  referring  to 
the  common  law  of  a  State  as  it  does  when  it  refers  to  the 
general  common  law.    The  court  said,  at  pages  96  and  97: 

"What  is  the  common  law?  Kent  says  (Vol.  1,  p.  471) : 
'The  common  law  includes  those  principles,  usages  and 
rules  of  action  applicable  to  the  government  and  security 
of  persons  and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of  the 
will  of  the  legislature.* 

"As  it  does  not  rest  on  any  statute  or  other  written 
declaration  of  the  sovereign,  there  must,  as  to  each  princi- 
ple thereof,  be  a  first  statement.  Those  statements  are 
found  in  the  decisions  of  courts,  and  the  first  statement 
presents  the  principle  as  certainly  as  the  last  Multipli- 
cation of  declaration  merely  adds  certainty.  For  after 
all,  the  common  law  is  but  the  accumulated  expressions 
of  all  the  various  judicial  tribunals  in  their  efforts  to 
ascertain  what  is  right  and  just  between  individuals  in 
respect  to  private  disputes." 

Kansas  v.  Colorado,  206  U.  S.  96,  97. 

The  riparian  right  of  the  reasonable  usufruct  of  the  flowing 
water  of  a  stream,  when  once  established  as  a  property  right, 
is  protected  by  such  established  rule  of  property  rights  and 
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belongs  as  a  vested  property  right  to  the  riparian  land  as  an 
appnrtenance  to  such  land.  Therefore,  when  established  as  a 
property  right  under  any  State  common  law,  whether  by  adop- 
tion of  the  English  common-law  rule  as  a  rule  of  State  law 
or  in  connection  with  a  change  or  modification  of  such  English 
common-law  rule,  it  becomes  a  vested  property  right,  whether 
exercised  or  yet  unexercised,  and  can  no  more  be  destroyed, 
impaired  or  diminished  by  State  statute  or  by  any  other  State 
action,  than  could  any  other  established,  vested,  real  estate 
property  right. 

There  is  nothing  in  the  Colorado  decision  tending  to  a  differ- 
ent conclusion.  The  reasoning  and  result  in  that  decision 
have  too  often  been  referred  to  as  "dodging"  the  real  issue  in 
the  case,  and  as  leading  to  a  result  which  would  virtually 
allow  one  State,  in  some  instances,  to  impose  its  property-right 
law  upon  another  State,  having  a  different  property-right  law. 
The  criticism  is  unfounded.  The  Supreme  Court  held  that, 
under  the  circumstances,  the  question  of  the  effect  of  particular 
diversions  in  Colorado  upon  particular  riparian  owners  in 
Kansas  was  not  in  issue,  but  only  the  larger  question  of  the 
general  interest  of  one  State  as  against  the  general  interest  of 
another  State.  Speaking  of  the  position  of  Kansas  in  asking 
for  an  injunction,  the  court  safd: 

"It  is  not  acting  directly  and  solely  for  the  benefit  of 
any  individual  citizen  to  protect  his  riparian  rights.  Be- 
yond its  property  rights  it  has  an  interest  as  a  State  in 
this  large  tract  of  land  bordering  on  the  Arkansas  Biver. 
Its  prosperity  affects  the  general  welfare  of  the  State. 
The  controversy  arises,  therefore,  above  a  mere  question 
of  local  private  right  and  involves  a  matter  of  State  inter- 
est, and  must  be  considered  from  that  standpoint." 

Ka/naas  v.  Colorado,  206  U.  S.  99. 

And  the  court  then  proceeded  to  examine  the  nature,  extent 
and  detriment  of  the  diversions  complained  of,  and  to  apply — 
not  as  between  individuals  of  the  respective  States,  but  as 
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between  the  two  States  taken  as  a  whole, — ^the  common-law 
rule  prohibiting  unreasonable  use  by  an  upper  riparian  (in 
this  case  Colorado)  to  the  substantial  damage  of  the  riparian 
rights  of  a  lower  riparian  (in  this  case  Kansas),  to  the  reason- 
able use  of  the  waters  of  the  stream ;  and  found  as  a  fact  that, 
considering  the  general  interests  of  each  State  and  its  citizens 
as  a  whole,  with  respect  to  the  uses  of  the  waters  of  the  river, 
no  unreasonable  infringement  of  the  rights  or  interests  of 
Kansas  had  been  caused  by  Colorado.  Therefore,  the  court 
refused  the  injunction  asked  by  Kansas,  but, 

"without  prejudice  to  the  right  of  the  plaintiff  to  insti- 
tute new  proceedings  whenever  it  shall  appear  that 
through  a  material  increase  in  the  depletion  of  the  waters 
of  the  Arkansas  by  Colorado,  its  corporations  or  citizens, 
the  substantial  interests  of  Kansas  are  being  injured  to 
the  extent  of  destroying  the  equitable  apportionment  of 
benefits  between  the  two  States  resulting  from  the  flow  of 
the  river." 

Kansas  v.  Colorado,  206  U.  S.  117, 118. 

In  applying  the  common-law  rule  of  equitable  apportionment 
between  the  two  States,  the  Supreme  Court  was  not  enforcing, 
as  it  expressly  said  it  could  not  do,  the  property  right  of  one 
State  upon  the  other.  It  was  enforcing  the  common  law  '4n 
force  generally  throughout  the  United  States  ♦  ♦  ♦  operative 
upon  all  interstate  commercial  transactions  except  so  far  as 
they  are  modified  by  Congressional  enactment." 
Kansas  ix  Colorado,  206  U.  S.  96. 

This  case  is,  therefore,  not  authority  for  the  proposition  here 
complained  of,  but  is  an  authority  against  such  proposition. 

Authorities  from  State  Decisions. 

Further  confirmation  of  our  position  appears  from  various 
decisions  of  the  State  courts,  examples  of  which  are  next  cited. 
State  decisions  are  important,  indeed  controlling,  upon  the 
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question  here  presented.  The  first  question  is :  ( 1 )  What  fixes 
and  controls  the  law  of  property  rights  with  respect  to  riparian 
rights?  And  when  that  source  of  power  has  been  determined, 
the  next  question  is:  (2)  What  is  the  character  of  that  prop- 
erty right  as  so  established,  and  can  that  property  right,  after 
it  has  been  so  established,  be  changed  or  modified  by  State 
action? 

Now,  the  Federal  decisions  above  cited,  expressly  hold  that 
neither  Congress  nor  the  Federal  Supreme  Court  can  enforce 
any  particular  rule  of  property  right  with  respect  to  riparian 
rights  upon  any  State.  Further,  as  we  have  seen,  that  the 
property-right  law  applicable  to  riparian  rights  in  any  par- 
ticular State  is  that  which  is  fixed  and  established  by  the  deci- 
sions of  the  highest  court  of  such  State.  This  includes,  obvi- 
ously, the  power  to  establish  such  property  right  as  one  which 
is  defeasible  by  State  action  or  as  one  which  is  not  so  defeasible, 
or  subject  to  change,  modification  or  impairment.  The  ques- 
tion, therefore,  whether  any  State  can  change  or  modify,  either 
"by  virtue  of  its  sovereignty'*  or  otherwise  such  properly  right 
when  so  established,  depends  upon  the  character  which  has 
been  impressed  upon  such  property  right  by  the  law  of  the 
State  which  has  established  that  right.  The  conclusion  in- 
evitably follows,  that  if,  in  the  case  of  any  particular  State, 
Minnesota  for  instance,  the  State  law  of  property  rights  as 
shown  by  the  decisions  of  its  highest  court,  has  made  a  certain 
riparian  right  not  subject  to  change  or  modification  by  the 
State,  then  any  State  action,  by  statute  or  constitution  or 
otherwise,  attempting  to  make  such  change  would  be  repugnant 
to  the  Federal  Constitution,  and  whenever  the  question  arose, 
would  so  be  declared  by  the  Federal  Supreme  Court. 

Now,  in  Minnesota,  the  property-right  law  has  been  estab- 
lished by  the  decisions  of  ^ts  Supreme  Court,  that  the  riparian 
owner  has,  appurtenant  to  his  riparian  land,  the  riparian  real 
estate  property  right,  subject  only  to  public  control  for  the 
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purpose  of  navigatioiiy  of  the  uerafnict  of  the  waters  of  the 

stream  for  manufacturing  and  other  purposes  which  naturally 

flow  past  his  riparian  land,  and  this  rule  is  stated  for  example, 

as  follows : 

'^The  rights  which  thus  belong  to  him,  as  riparian  owner 
of  the  abutting  premises,  are  valuable  property  rights,  of 
which  he  cannot  be  divested  without  consent,  except  by 
due  process  of  law,  and,  if  for  public  purposes,  upon  just 
compensation." 

Brisbane  v.  R.  R.  Co.,  23  Minn.  114. 

Morrill  v.  Water  Power  Co.,  26  Minn.  222,  228. 

^The  right  rests  upon  the  fact  of  riparian  ownership; 
that  is  to  say,  the  riparian  proprietor  possesses  this  right 
because  he  owns  the  land  upon  the  bank;  and  this  is 
equivalent  to  saying  that  the  right  is  attached  as  an  inci- 
dent to  the  riparian  land,  and  belongs  and  appertains  to 
the  same." 

State  V.  Mill  Co.,  26  Minn.  229,  231. 

^^Subject  to  the  right  of  the  public  to  use  the  same  for 
the  purposes  of  navigation,  but  restricted  only  by  that 
paramount  right,  the  riparian  owner  enjoys  valuable  pro- 
prietary privileges.  ♦  ♦  ♦  This  right  of  the  riparian  pro- 
prietor, even  before  it  has  been  in  any  manner  exercised, 

*  ♦  •  the  right  itself  *  *  •  is  a  property  right,  vested  in 
him,  recognized  and  protected  in  the  law  as  property.  He 
cannot  be  deprived  of  it  without  due  process  of  law.  It 
cannot  be  taken  from  him,  and  devoted  to  public  use,  with- 
out compensation.  ♦  ♦  ♦  These  peculiar  property  rights  of 
the  riparian  owner  constitute,  estimated  in  connection 
with  the  riparian  lands,  the  chief  value  of  the  premises. 

♦  *  ^This  rights  even  though  it  ma/y  never  have  been  exer- 
cised,  is  recognized  and  protected  by  law  as  property,  of 
which  he  cannot  be  deprived  even  by  the  State  without  just 
compensation.^^ 

Hanford  v.  R.  R.  Co.,  43  Minn.  104.    . 

Again,  in  a  case  where  a  State  statute  authorized  the  con- 
struction of  a  ddm  so  as  to  diminii^  riparian  rights  of  upper 
owners,  and  where  a  dam  constructed  under  such  State  statute 
caused    substantial   injury   to   the   exercise  of   the   riparian 
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rights  of  an  upper  owner  who  had  not  complied  with  the  State 

statute^  the  Supreme  Court  held: 

"The  State  had  no  authority  to  authorize  the  construc- 
tion of  a  dam  across  the  river  without  providing  for  com- 
pensation to  all  parties  who  might  be  damaged  thereby. 
*  •  *  A  riparian  owner  has  the  right,  without  license,  to 
construct  a  dam  which  does  not  obstruct  or  interfere  with 
the  navigation  of  the  stream.  This  is  a  right  which  is 
appurtenant  to  the  ownership  of  the  bank." 

Simons  v.  Munch,  107  Minn.  370,  372. 

Kretzschmar  v.  Mehcm,  74  Minn.  211,  215. 

Hobart  v.  Hall,  174  Fed.  Rep.  433. 

Now,  under  this  established  law  of  property  right  which  has 
fixed  the  riparian  right  upon  the  basis  of  and  in  accordance 
with  the  common  law,  it  is  certainly  manifest  that  the  state- 
ment could  not  apply  in  the  State  of  Minnesota  that  "it  is  in 
the  power  of  these  common-law  States,  by  virtue  of  their  sov- 
ereignty, to  modify  or  change  the  rule  of  the  common  law.'' 
That  is,  it  is  obvious  that  the  State  of  Minnesota  could  not 
change  or  modify  the  property-right  law  with  reference  to 
riparian  rights  so  as  to  make  it  apply  in  any  particular  case 
differently  from  the  property-right  law  so  established. 

Take  the  case  of  Wisconsin,  where,  by  the  decision  of  its 
Supreme  Court,  there  has  been  established  the  common  law 
of  riparian  rights,  as  a  property-right  law,  in  substantially  the 
same  way  and  to  the  same  extent  as  shown  in  Minnesota.  In 
1911,  the  Wisconsin  legislature  passed  an  Act  (Chapter  652, 
Laws  of  1911),  to  "modify"  or  "change"  the  common  law  of 
riparian  rights  theretofore  so  established.  This  Act  had  the 
purpose  and  effect,  in  terms,  to  change  the  doctrine  of  riparian 
rights  to  the  doctrine  of  public  ownership  of  flowing  waters. 
In  other  words,  it  attempted  to  establish  in  place,  of  the 
common-law  rule  of  riparian  rights  the  doctrine  of  public 
ownership.  The  Act  provided,  as  preliminary  to  its  more  spe- 
cifically drastic  provisions,  as  follows : 
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''Section  1596-2.  AH  of  the  energy  developed  or  un- 
developed of  the  water  in  the  navigable  streams  of  the 
State  is  subject  to  the  control  of  the  State  for  the  public 
good. 

''Section  1696-3.  The  beneficial  use  and  natural  energy 
of  the  water  of  the  navigable  streams  and  lakes  of  this 
State  for  all  public  uses  belongs  to  the  State  in  trust  for 
all  of  the  people.'* 

Then  the  Act  proceeded  on  the  theory,  so  declared,  to  estab- 
lish the  details  and  terms  of  such  public  control  and  owner- 
ship, including  provisions  that  every  riparian  owner  must 
operate  his  water  power  only  under  license  from  the  State, 
which  license  shall  be  obtained  only  upon  submitting  to  the 
terms  of  the  Act  and  subject  to  changes  and  other  restrictions 
totally  inconsistent  with  the  ownership  or  exiercise  of  the 
ordinary  riparian  rights  under  the  common-law  rule  of  prop- 
erty rights  prevailing  in  that  State. 

Here  is  an  instance  where  a  State  assumed  to  do  precisely 
that  which  the  statement  of  the  law,  suggested  upon  this  point 
as  a  part  of  the  report  of  this  Committee,  says  that  the  State 
of  Wisconsin  would  have  a  right  to  do;  for  this  Act  was  an 
attempt  merely  to  change  or  modify  the  established  common- 
law  of  riparian  rights  in  the  State  of  Wisconsin. 

But  the  Supreme  Court*of  Wisconsin,  while  recognizing  in 

full  the  police  powers  of  the  State,  said  with  reference  to  these 

'common  law  riparian  rights : 

"But  such  incorporeal  riparian  rights  are  not  as  against 
the  riparian  owner  subject  or  subordinate  to  any  salable 
or  demisable  right  of  the  State  or  to  any  claim  of  the  State 
for  compensation  therefor  or  to  any  grant  of  the  State  to 
a  third  person  for  the  purpose  of  manufacturing,  using 
or  selling  water  power.  They  may  be  taken  for  the  latter 
uses  when  such  uses  are  public,  but  only  upon  compensa- 
tion." 

State  ex  rel.  Wausau  v,  Bancroft,  Atty.  Gen.,  134  N. 

W.  330. 


23 

''It  is  quite  a  different  thing  to  impose  upon  a  corpora- 
tion to  which  the  power  of  eminent  domain  is  delegated 
public  duties  {Wis.  Biv.  Imp.  Co.  v.  Pier,  137  Wis.  325), 
and  to  declare  that  a  given  use  for  the  benefit  of  the  owner 
of  property  is  a  public  use.  This  last  is  what  the  legisla- 
ture attempted  to  do  here.  If  the  legislature  could, 
by  mere  fiat,  make  any  use  of  property  a  public 
use,  all  private  property  could  in  this  way  be  sub- 
jected to  these  drastic  regulations  justified  by  a  public 
use.  'All  the  courts,  we  believe,  concur  in  holding  that 
whether  a  particular  use  is  public  or  not  is  a  question 
for  the  judiciary.'  Wisconsin  W.  Co.  v.  Winan&y  85  Wis. 
40,  citing  Leuois  Eminent  Domam,  Sec.  158;  Talbot  v. 
Hudson,  16  Grwy,  417,  and  other  cases.  The  use  of  water 
power  by  a  manufacturer  for  his  own  purposes  is  a  private 
use  and  is  not  on  the  basis  of  a  sale  of  power  to  the  public. 
This  part  of  the  Act  therefore  falls."  ♦  ♦  ♦ 

State  ex  rel.  Wausa/u  v.  Bancroft,  Atty.  Oen.  134  N. 
W.  330. 

And  again : 

"These  premises  support  the  conclusion  that  the  Act 
in  question  attempts  to  deprive  the  owners  of  improved 
riparian  land  and  of  the  resulting  water  power  and  owners 
of  unimproved  riparian  land  with  its  appurtenant  water- 
power  privileges  and  advantages,  of  property  without  due 
process  of  law;  that  it  attempts  to  authorize  the  taking 
of  private  property  for  private  purposes;  and  that  it 
attempts  to  take  property  without  just  compensation. 
The  Act  in  question,  in  the  particulars  mentioned,  is  in- 
consistent with  the  paramount  commands  of  the  State  and 
of  the  Federal  Constitution  applicable  to  the  same  facts 
and  conditions.    Hence,  we  cannot  recognize  it  as  law.  *  *  * 

"What  is  the  main  purpose  of  this  Act?  Manifestly  to 
establish  a  new  system  by  which  the  granting  of  charters 
for  dams  should  be  referred  to  the  Railroad  Bate  Com- 
mission for  findings,  the  construction,  regulation  and  up- 
keep thereof  subject  to  the  authority  of  that  Commission 
and  that  the  State  should  from  henceforth  exact  a  franchise 
fee  and  that  all  should  be  coerced  to  come  in  under  this 
Act  and  consent  to  the  conditions  of  the  new  charter,  and 
that  the  public,  either  a  municipality  or  the  State,  "Should 
finally  succeed  to  the  ownership  of  all  water  power  of  the 
State.  •  ♦  • 
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'n^hen  a  legislative  enactment  has  an  all-pervading 
pnrpose  eonpled  with  minor  details  and  administrative 
features  and  this  purpose  is  unconstitutional^  such  minor 
details  and  administrative  features  cannot  survive  con- 
demnation of  the  main  purpose.  ♦  ♦  ♦ 

"The  all-pervading  necessary  effect  of  such  chapter  is  to 
take  property  which  is  in  fact  private,  for  a  purpose  de- 
clared to  be  public  without  rendering  any  compensation 
therefrom.  The  necessary  effect,  if  enforced, — ^and  so  the 
purpose  in  a  legal  sense, — of  Chapter  652,  Laws  of  1911, 
being  State  appropriation  of  the  private  property  rights 
or  riparian  proprietors  owning  the  banks  of  navagible 
rivers,  in  a  manner  not  warranted  by  the  fundamental 
law  and  those  portions  of  the  Act  which  do  not  directly 
deal  with  the  assertion  of  State  title,  being  merely  features 
designed  to  render  such  assertion  efficacious,  it  all  forms 
an  inseparable  and  an  unconstitutional  entirety." 

State  ex  rel.  Wausau  v.  Btmcroft,  Atty.  Oen.^  134  N. 

W.  330. 

Would  it  be  anything  but  erroneous  to  assert  today,  as  a 
general  proposition  regarding  the  power  of  States  to  legislate 
with  respect  to  riparian  right,  that  the  State  of  Wisconsin, 
for  instance,  in  the  face  of  this  property-right  law  so  estab- 
lished, could,  by  any  State  action,  change  or  modify  the  com- 
mon law  of  riparian  rights  as  so  applied  and  established  in 
that  State?  Yet  such  an  assertion  is  exactly  that  which  is  sug- 
gested under  the  proposition  which  is  here  complained  of. 

Take  another  example  from  North  Dakota.    In  1889  the  State 

of  North  Dakota  was  formed  with  the  following  provision  in  its 

Constitution : 

"All  flowing  streams  and  natural  water  courses  shall 
forever  remain  the  property  of  the  State  for  mining,  irri- 
gation and  manufacturing  purposes." 

Article  XVII,  Sec.  210. 

Subsequently  the  question  arose  as  to  whether  this  consti- 
tutional provision  established  the  law  of  State  control  and 
ownership  and  the  right  of  appropriation,  as  again  the  law  of 
riparian    rights,    and   precisely    this    question    was    decided 
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by  the  North  Dakota  Supreme  Court.  That  court  ex- 
amined the  common  law  of  the  Territory  as  shown  by  the  deci- 
sions of  the  Territorial  courts  and  found  that  the  law  of 
riparian  rights  had  been  accepted  and  established  as  the  law 
of  property  rights  with  respect  to  riparian  lands.  It  held  that 
such  riparian  lands  had  been  taken  under  the  provisions  of  the 
Federal  Statutes,  subject  to  appropriations  that  had  been 
made  prior  to  the  vesting  of  the  riparian  title,  because  the 
United  States  land  laws  (Act  of  (Congress  of  July  26,  1886, 
Ch.  262)  made  a  grant  of  Government  land  subject  to  the  rights 
of  prior  appropriators  thereon.  But  the  North  Dakota  court 
held  that  once  the  riparian  title  had  vested  (and  it  held  that 
the  vesting  of  the  title  dated  from  the  occupancy),  the  law  of 
riparian  rights  governed  the  rights  of  the  private  owner  who 
had  taken  his  land  from  the  Government,  and  that  no  further 
appropriations  could  be  made;  and  that  the  attempt  by  the 
Constitution  of  1889  to  change  the  law  of  property  rights  from 
that  of  riparian  rights  to  public  ownership  and  control  could 
not  have  the  effect  intended.  As  the  North  Dakota  court  said, 
after  stating  the  common-law  rule  of  riparian  rights  with  cita- 
tions from  OatUd,  Angell  and  from  Wisoonsm  cases: 

"These  doctrines  of  the  common  law  were  in  force  in 
the  Territory  of  Dakota  at  the  time  of  the  adoption  of  the 
Constitution  of  this  State.  By  virtue  of  them,  the  riparian 
owners  in  the  Territory  were  vested  with  the  specified 
property  rights  in  the  bed  of  all  natural  water  courses, 
and  in  the  water  itself.  Such  rights  were  under  the  pro- 
tection of  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution, which  protects  property  against  all  State  action 
that  does  not  constitute  due  process  of  law.  It  follows 
that  Section  210  of  the  State  Constitution  would  itself  be 
unconstitutional  in  so  far  as  it  attempted  to  destroy  those 
vested  rights  of  property,  if  it  should  by  construction  be 
given  a  scope  sufficiently  wide  to  embrace  such  matters." 

Bigelow  v.  Draper,  6  N.  D.  152. 
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The  Territorial  law  was  found  from  the  case  of  Sturr  v. 
Beck,  6  Dak.y  71,  133  U.  S.  541,  and  other  Dakota  cases. 

This  instance  from  North  Dakota  is  significant.  The  at- 
tempt by  a  State  to  make  the  change  from  riparian-right  laws 
to  the  law  of  public  ownership  was  there  an  attempt  by  con- 
stitutional provision  at  the  very  organization  of  the  State.  If 
th^  law  of  riparian  rights  had  not  theretofore  been  established 
as  the  property-right  law,  or  even  if  the  question  of  such 
establishment  had  been  left  doubtful,  the  doctrine  which  should 
prevail  in  that  State  might  have  been  established  by  the  con- 
stitutional provision.  But,  because  the  doctrine  of  riparian 
rights  had  been  established  as  the  law  of  the  State,  it  was  held 
that  it  was  a  property-right  law  and  that  no  action  of  the  State, 
even  by  a  constitutional  provision,  could  change  or  modify  that 
law.  It  was  expressly  held  that,  under  ,the  circumstances 
existing,  the  State  could  not  modify  or  change  the  common-law 
rule  of  riparian  rights.  Certainly,  at  this  time  when  the  doc- 
trine of  riparian  rights  has  been  not  only  established  before 
the  formation  of  the  C!onstitution,  but  by  these  decisions  since, 
and  when  the  property-right  law  is  to  be  determined  by  such 
decisions,  it  cannot  be  within  the  power  of  the  State  of  North 
Dakota  to  change  from  its  common  law  of  riparian  rights  to 
the  law  of  public  ownership  or  to  the  law  of  appropriations, 
nor  to  change  or  modify  the  property-right  law  so  established. 

No  Difference  between  Developed  and  Undeveloped 

Water  Power. 

It  has  been  suggested  that  the  statement  here  complained  of, 
— ^as  to  the  power  of  a  State  to  change  a  riparian  right  property 
law  to  a  law  which  is  repugnant  to  riparian  rights, — would  be 
true  as  to  all  riparian  rights  not  yet  exercised  even  if  it  could 
not  apply  as  against  riparian  rights  which  have  been  exercised. 
Such  suggestion  disregards  the  property  law  of  riparian  rights 
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as  laid  down  in  Minnesota  and  in  all  other  riparian  right 
States.  If  a  riparian  right  State  conld  enforce  a  law  taking 
away  riparian  rights  and  make  it  applicable  to  all  riparian 
rights  not  yet  exercised,  it  would  bring  about  a  practical  change 
in  the  law  of  such  state  so  as  to  place  the  law  of  appropriation 
in  place  of  that  of  riparian  rights.  Where  the  riparian  had 
already  exercised  his  rights  and  developed  his  water  power, 
that  would  be  considered  a  prior  appropriation  and  free  from 
the  effect  of  the  suggested  modified  law.  But  where  he  had  not 
developed  his  water  power,  it  would  be  subject  to  the  control 
of  the  State  or  to  appropriation  by  individuals  under  control 
of  the  State  and  regardless  of  any  riparian  righta 

However,  it  is  manifestly  the  property  right  law  of  Minne- 
sota, and  of  other  riparian  States, — ^indeed  it  is  the  property 
law  of  all  States,  except  the  few  States  that  have  the  un- 
qualified law  of  appropriation  or  public  ownership,  established 
as  the  property  law, — ^that  the  riparian  right  to  the  beneficial 
use  of  a  stream  is  a  property  right,  even  before  it  has  been 
actually  exercised.  This  is  shown  by  the  Hwnford  case,  for  in- 
stance, where  it  is  expressly  said,  referring  to  a  particular  ripar- 
ian right  : 

"This  right,  even  though  it  may  never  have  been  exercis- 
ed, is  recognized  and  protected  by  law  as  property,  of  which 
he  cannot  be  deprived  even  by  the  State  witiiout  just  com- 
pensation." 

Hanford  v.  Ry.  Cd.  altera. 

The  same  property  right  is  recognized  in  the  unexercised 
riparian  rights  which  are  appurtenant  to  riparian  land,  in  the 
State  of  Wisconsin  as  shown  by  the  decisions  above  cited. 

Therefore,  it  is  not  within  the  power  of  a  State,  even  as  to 
unexercised  riparian  rights,  to  deny  the  riparian  right  itself, 
either  directly  or  indirectly.  The  State  cannot,  in  place  of 
the  property  law  which  creates  and  recognizes  that  property 
right,  set  up  another  law  of  property  which  repudiates  that 
right  and  which  either  asserts  the  right  by  prior  appropria- 
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tion  or  the  right  of  State  control  to  the  extent  that  the  same 
would  be  inconsistent  with  property  law  of  riparian  rights  so 
established. 

CJONCLUSION. 

There  is  a  vast  difference  between  the  following  two  proposi- 
tions : 

(1)  The  right  of  a  State,  through  its  legislature,  or  its 
courts,  either  or  both,  to  establish,  that  is,  in  the  first  instance, 
as  the  property-right  law  of  that  State,  either  the  common-law 
doctrine  ojL  riparian  rights,  or  a  modification  thereof,  or  an 
entirely  inconsistent  doctrine,  such  as  the  law  of  prior  appro- 
priation or  of  pubic  ownership  and  control,  and, 

(2)  The  right  of  a  state  to  change  the  established  law  of 
property  rights  from  the  previously  well-settled  law  of  riparian 
rights  to  one  which  is  inconsistent  with  it 

The  first  proposition  is  the  one  and  the  only  one  which  has 
been  stated  by  the  Federal  Supreme  Court  or  by  any  court,  so 
far  as  concerns  the  right  of  a  State  to  adopt  a  different  doc- 
trine from  that  of  the  common-law  doctrine. 

The  second  proposition  has  never  been  asserted.  It  could 
not  be  correctly  asserted. 

I  submit,  for  the  reasons  shown  above,  that  the  statement 
herein  complained  of,  suggested  to  be  made  as  part  of  the  final 
report  of  this  Committee  in  answer  to  the  questions  propounded 
by  Senate  Resolution  44,  should  not  be  adopted  as  part  of  the 
report.  That  statement  is  not  necessary  or  pertinent  to  the 
answers  to  be  given  to  the  questions  propounded.  It  is  an 
erroneous  statement  as  to  a  general  legal  proposition.  More  than 
that,  it  is  an  error  which  will  tend  to  encourage  confiscatory 
and  unconstitutional  legislation,  through  a  misunderstanding 


29 

of  the  legal  propositions  involved,  and  such  misunderstanding 
would  be  increased  by  the  prestige  given  to  an  error  by  a 
nationally  representative  body  of  lawyers,  presumably  after 
due  study  and  consideration  of  the  principles  of  law  bearing 
upon  the  subject 

Especially  in  this  period  of  apparent  disregard,  by  legisla- 
tors and  by  a  portion  of  the  public,  of  the  saf^uarding  of  con- 
stitutional limitations,  and  in  view  of  a  too-prevalent  desire 
to  break  down  the  constitutional  barriers  created  for  the  pro- 
tection of  personal  and  property  rights  against  hasty  and  ill- 
considered  legislation,  it  is  important  that  no  undue  or  un- 
founded encouragement  be  given  to  these  dangerous  tendencies. 
Unless  the  Committee  shall  be  convinced  that  a  statement  of 
this  kind  is  without  doubt  a  correct  statement  of  the  law,  they 
should  avoid  any  assertion  of  such  proposition.    ^y,,a^,Ji^ 

I  submit  that  the  statement  referred  to  is  not  e&ly  doubtful 
as  a  proposition  of  law;  im^is  directly  contrary  to  all  principles 
of  law  applicable  thereto. 

Respectfully  submitted, 
^  ROME  G.  BROWN. 

Minneapolis,  Minn.,  March  20, 1912. 
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''/CONSERVATION"  is  a  much  used,  a  much  abused,  term. 

^^  In  its  name,  many  salutary  reforms  have  been  advocated; 
some  have  been  accomplished.  In  its  name,  also,  have  been  com- 
mitted many  sins,  both  of  commission  and  of  omission.  Some  men 
who  arrogate  to  themselves  the  title  of  "conservationists"  are  in- 
dictable under  the  charge  of  misbranding.  Many,  whose  views  are 
attacked  as  antagonistic  to  public  interest,  as  selfish  and  non- 
progressive and  as  hostile  to  the  policy  of  conservation,  are,  never- 
theless, sane  and  discriminating  advocates  of  a  wise  public  poUcy. 

The  question  of  conservation,  as  the  term  is  here  used,  has  to 
do  with  the  policy,  not  only  of  the  governments,  federal  and  state, 
but  also  of  the  people  at  large,  with  regard  to  those  resoiurces, 
useful  to  man,  which  are  supplied  by  nature  in  a  form  easily  adapt- 
able to  immediate  utilization,  and  particularly  with  regard  to  those 
natural  resoiurces,  not  uniformly  distributed,  which  are  limited  in 
extent  or  in  quantity.  Among  such  natural  resources  are  the  min- 
erals in  the  earth,  the  forests  growing  upon  the  earth,  and  the  waters 
flowing  over  the  earth.  Whether  applied  to  any  or  all  of  these,  a 
policy  of  conservation  should,  manifestly,  be  directed  neither  to  a 
locking  up  or  withdrawal  from  use,  on  the  one  hand,  nor  to  an  in- 
discriminate or  wasteful  utilization,  upon  the  other  hand.  Econ- 
omy, in  its  best  sense,  should  prevail,  but  an  economy  which  has 
regard  for  both  the  present  and  the  coming  generations.  These 
natural  resources  are  placed  by  natiu-e  for  the  use  of  man,  the  man 
of  to-day  and  the  man  of  the  future.  Where  present  and  future 
interests  conflict,  those  of  the  present  are  paramount.  It  is  not 
justifiable  imduly  to  place  burdens  and  restrictions  upon  the  pres- 
ent .generation  out  of  regard  for  those  to  come  after  us,  nor  imduly, 
by  present  extravagance,  to  impose  unnecessary  burdens  upon  the 
future.  More  than  that,  neither  desires  for  the  present  nor  for  the 
future  should  be  made  the  justification  or  pretext  for  measures 
in  conflict  with  the  fundamental  laws  of  personal  and  property 
rights  which  are,  imder  our  constitutional  government,  the  safe- 
guards of  oiu:  free  institutions. 
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Conservation,  then,  should  denote  the  policy  of  the  economical 
utilization  of  these  natural  resources,  and  of  the  utmost  protection, 
within  the  law,  of  such  economy,  consistent  with  the  needs  of  pres- 
ent and  of  future  generations. 

Ibipgrtance  of  Water-Power  Conservation. 

The  two  great,  natural  sources  of  energy  available  are  coal  de- 
posits and  water-powers.*  The  total  stationary  power  used  in  the 
United  States  is  estimated  at  over  thirty  million  horse-powers.* 
The  total  developed  water  power  is  about  six  million  horse-powers; 
and  of  the  latter,  about  three-quarters  is  commercial  power,  that 
is,  power  produced  for  sale.  The  amount  of  water  power  now 
economically  capable  of  development  is  not  less  than  twenty-five 
million  horse-powers,  including  that  already  developed,'  and  is  by 
some  authorities  estimated  as  high  as  thirty-five  million  horse- 
powers.* The  total  potential  water  power  of  the  United  States  is 
estimated  at  two  hundred  million  horse-powers.*  The  present  an- 
nual coal  consmnption  in  the  United  States  is  over  five  hundred 
million  tons,  and  at  the  present  rate  of  consimiption  and  annual 
increase,  the  supply  of  anthracite  coal  will  be  exhausted  before  the 
end  of  the  present  century.  The  known  supply  of  bitmninous 
coal,  while  sufficient  for  six  or  seven  centuries  to  come,  assuming 
that  the  present  rate  of  consimaption  continues,  is  in  fact  limited, 
and  its  cost  to  the  consumer  gradually  increases  as  the  supply 
diminishes.*  While  the  cost  of  developing  water  power  and  the 
hazards  of  the  business  are  great,  the  development  of  electrical 
transmission  of  energy  has  made  water-power  development  feasible 
as  a  business  proposition,  as  against  the  cost  of  steam  power,  to 

^  For  the  purpose  of  this  discussion,  gas  and  oil  are  assumed  as  part  of  coal  deposits. 

*  See  the  report  of  the  United  States  Commissioner  of  Corporations  on  "Water- 
Power  Development  in  the  United  States,"  issued  by  the  Department  of  Commerce 
and  lAbor,  March  14,  191 2. 

*  Report  of  Commissioner  of  Corporations,  supra;  Hearings  on  the  Devdc^ment 
and  Control  of  Water  Power,  Senate  Document  274, 62d  Congress,  2d  Session,  pp.  11, 
14,  211,  273. 

*  Senate  Document  274,  62d  Congress,  2d  Session,  pp.  11, 14,  32,  211,  272. 

*  Senate  Document  274,  62d  Congress,  2d  Session,  p.  275. 

*  H.  Sinclair  Putnam  in  Proceedings  of  the  Conference  of  Governors,  1908,  p.  297; 
M.  O.  Ldghton  of  United  States  Geological  Survey,  Annals  oi  the  American  Acad- 
emy of  Political  and  Sodal  Science,  May,  1909,  p.  54. 
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the  extent  that  the  amount  of  water  power  which  is  yet  undevel- 
oped, but  which  could  be  economically  developed  at  the  present 
time,  amoimts,  as  shown  above,  to  about  twenty  million  horse- 
powers. As  fuel  grows  scarcer  and  as  the  science  of  electrical  trans^ 
mission  progresses,  further  water-powers,  now  merely  potential, 
will  be  available  for  the  market.  It  is  computed  that  under  average 
conditions  about  fifteen  tons  of  coal  are  required  to  generate  one 
horse-power  a  year.^  The  use,  therefore,  of  the  twenty  million 
horse-powers  of  water  power  now  imused  but  economically  avail- 
able, would  reduce  the  annual  coal  consumption  by  approximately 
three  hundred  million  tons;  that  is,  by  more  than  fifty  per  cent. 
Thiis  by  the  extended  utilization  of  one  source  of  energy,  water 
power,  two  objects  of  conservation  would  be  accomplished,  —  the 
utilization,  without  loss,  of  one  natural  resource,  and  the  saving 
from  loss  of  another. 

Conservation  of  Wates-Powers  means  Extension  of 

THEIR  Use. 

Herein  lies  the  peculiar  adaptability  of  the  policy  of  conservation 
to  the  use  of  water-powers.  The  three  natural  resoiu-ces  referred 
to  represent  fairly  three  distinct  classes,  or  kinds,  differing  in  re- 
spect of  their  quality  of  persistence.  The  mineral  supply,  in  this 
case  the  coal  deposits,  is  limited  by  its  fixed  and  approximately 
computable  quantity.  In  the  case  of  timber,  while  the  present 
supply  is  limited,  it,  nevertheless,  is  naturally  renewed.  Indeed, 
the  non-use  of  the  quantity  ripe  for  use  is  itself  a  waste;  but,  com- 
paratively speaking,  timber  is  a  recurring,  even  if  not  a  constant 
and  undiminishing,  natural  resource.  But  water  power  is  constant. 
The  supply  is  not  diminished  by  use,  for  in  itself  it  consists  in  the 
development  and  use  of  two  constant  factors,  (i)  supply  of  water 
and  (2)  a  head  and  fall,  through  which  the  weight  of  the  water 
creates  energy  developable  for  practical  use. 

Every  ton  of  coal  used  is  forever  lost  as  a  source  of  energy.  The 
use  of  every  fifteen  tons  of  coal  means  that  the  natural  sources  of 
energy  have  been  forever  diminished  by  an  amoimt  equivalent  to 
the  use  of  one  horse-power  for  an  entire  year.  To  the  extent  that 
any  quantity  of  coal  is  used  up  for  energy  before  the  time  when  its 

'  Sexuite  Document  274,  pp.  26,  32. 
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use  is  necessary,  in  place  of  an  equal  amount  of  energy  from  water 
power,  such  use  constitutes  a  waste  of  energy.  On  the  other  hand, 
the  non-use  of  any  quantity  of  water  power,  through  lack  of  de- 
velopment and  of  use  of  water-powers,  the  development  of  which 
is  commerdaUy  feasible,  means  a  waste  of  energy  which  can  never 
be  recouped.  So  far  as  such  waste  of  water-power  energy  is  accom- 
panied by  the  further  waste  of  coal  energy,  which  the  water-power 
energy  might  otherwise  replace,  there  results  a  double  and  con- 
tinuous loss  or  waste  of  the  energy  available  from  natural  resources 
and,  therefore,  of  these  two  natural  resources  themselves.  The 
primary  object  of  the  conservation  of  natural  resources,  which  is 
to  preserve  them  from  waste,  is  manifestly  doubly  opposed  by  any 
policy  which  defeats  or  postpones  the  development  and  utilization 
of  water-power  energy. 

Because  it  is  inexhaustible  and  because  its  use  replaces  that  of 
another  and  exhaustible  natural  source  of  energy,  water  power  is 
the  most  potent  of  all  natural  resources,  as  a  subject  and  agency 
of  conservation.  In  the  case  of  a  limited,  exhaustible,  and  rapidly 
diminishing  supply  of  a  natural  resource,  such  as  that  of  coal  de- 
posits, the  forces  of  conservation  should  be  directed  to  the  pre- 
vention of  use,  as  far  as  consistently  possible.  But  the  correct 
view  of  conservation  inevitably  leads  to  the  demand  that,  in  the 
case  of  water-powers,  there  shall  be  encouraged  and  promoted  the 
greatest  and  most  immediate  use  possible. 

What,  then,  should  be  the  policy  and  attitude  of  our  state  and 
national  legislatures  and  of  the  people  as  a  whole  with  regard  to  the 
conservation  of  water-powers,  which,  as  we  have  seen,  means  their 
utilization,  immediately  and  imiversally,  and  to  the  greatest  extent 
possible,  consistent  with  the  fimdamental  constitutional  law  gov- 
erning the  rights  and  obligations  between  the  federal  and  state 
governments  and  also  between  the  people  at  large,  represented  by 
these  governments,  and  individuals? 

The  Government  as  Sovereign  and  as  Proprietor. 

As  applied  to  water-powers,  a  policy  of  reservation  is  obviously 
repugnant  to  conservation,  for  the  latter  manifestly  means  imme- 
diate utilization  to  the  greatest  extent  possible.  Again,  legislative 
measures,  national  and  state,  while  directed  to  promote  present 
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and  general  utilization,  should,  in  their  purpose  and  effect,  be  made 
consistent  with  the  fundamental  law  of  private  property  rights. 
They  should'  also  be  in  hannony  with  the  established  rights  and 
authority  of  the  federal  and  state  governments.  A  default  in  either 
of  these  particulars  signifies  a  misapprehension  of  the  real  meaning 
and  purpose  of  conservation,  and  involves  a  departure  from  the 
principles  of  that  wise  and  progressive  policy.  Any  imnecessary 
obstacle  set  up  against  the  ready  development  and  use  of  water- 
powers  indicates  a  policy  of  reservation  instead  of  utilization.  A 
disregard,  moreover,  of  the  rights  of  individuals  by  either  the 
federal  or  state  governments,  or  of  the  rights  of  states  by  the  fed- 
eral government,  leads  to  an  xmwarranted  encroachment,  imder 
the  guise  of  serving  a  paramount  public  interest,  upon  the  authority 
and  rights  of  the  states,  or  upon  the  property  rights  of  individuals, 
and  makes  conservation  a  mere  pretext  for  confiscation. 

From  the  failure  to  recognize  these  principles  of  conservation 
peculiarly  applicable  to  water-powers,  have  arisen  many  mistakes 
in  legislation  heretofore  enacted  ostensibly  in  the  interests  of  con- 
servation. Such  legislation  affects  two  classes  of  property,  the  one 
where  the  element  of  proprietorship  in  the  government  is  absent, 
and  where  its  only  rights  are  those  arising  by  virtue  of  its  sovereign 
authority  to  regulate  commerce;  the  other  where  the  government, 
in  addition  to  its  limited  rights  as  sovereign,  holds  the  water-power 
lands  and  rights  as  proprietor.  Obviously  the  rights,  obligations 
and  authority  of  a  purely  sovereign  power  of  control  must  be  dis- 
tinguished from  those  where  the  ius  publicum  and  the  ius  privaium 
ar6  combined.  To  the  latter  class  belongs  the  control  by  the  fed- 
eral government  of  water-powers  which  are  part  of  the  public 
domain;  also  of  those  appurtenant  to  lands  and  rights  which  are 
acquired,  by  piu-chase  or  expropriation,  by  a  government,  national 
or  state,  for  a  use  authorized  in  the  public  interest.  To  the  former 
class  belongs  the  control  of  water-powers  which,  under  the  estab- 
lished law,  are  a  part  of  the  riparian  land,  the  tide  to  which  is 
vested  in  private  ownership;  also,  as  against  the  federal  govern- 
ment, where  the  ownership  or  power  of  control  is  vested  in  the 
states. 

With  respect  to  these  classes  of  power  of  control,  let  us  examine 
the  present  legislative  policy.  First,  as  to  water-powers  on  the 
public  domain. 
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Water-Powers  on  the  Public  Domain. 

As  to  lands  upon  the  public  domain,  the  federal  government  is 
both  sovereign  and  proprietor.  The  question  of  its  control  of  water- 
powers,  which  are  part  of  the  public  domain,  is,  therefore,  one  of 
policy  rather  than  one  of  constitutional  law.  The  present  avowed 
policy,  however,  is  one  of  delay,  hindrance,  and  reservation  rather 
than  one  of  encouragement  to  use.  The  public  domain  is  mostly 
confined  to  the  far  western  states,  where,  particularly  in  the  moun- 
tainous regions,  large  and  valuable  undeveloped  water-powers 
have  long  lain  dormant;  but  their  development  is  now  economically 
feasible  for  markets  creating  a  demand.  They  are  potentially  the 
source  of  stupendous  industrial  growth.  Water-power  develop- 
ment, however,  involves  immense  expense  in  construction  and  main- 
tenance of  water-power  and  electrical  plants  and  of  transmission 
lines.  Large  capital  investment  is  necessary.  Capital  is  furnished, 
as  any  other  commodity,  upon  terms  commensurate  with  the  haz- 
ards of  the  enterprise,  and  with  the  degree  of  certainty  of  tenure 
and  of  the  probability  of  the  ultimate  return  of  the  actual  invest- 
ment with  fair  profits  thereon.  As  the  government  owns  the  water- 
powers  on  the  public  domain,  it  is  proper  that  a  charge,  fair  imder 
all  the  circumstances,  should  be  reserved  for  the  right  to  utilize 
them.  But  the  imcertainty  of  tenure  and  the  onerous  conditions 
imposed  in  grants  of  water-power  rights  upon  the  public  domain 
have  prevented  any  considerable  development.  A  company  or  an 
individual  desiring  to  develop  water  power  upon  the  public  do- 
main must  first  appropriate  the  water  under  the  laws  of  the  state 
where  the  power  site  is  situated.  This  provision  recognizes  the 
laws  of  those  states  in  which  most  of  the  public  domain  is  situated, 
and  where  the  common  law  of  riparian  rights  has  been  replaced  or 
modified  by  that  of  prior  appropriation.  It  recognizes,  also,  the 
rule,  established  as  to  all  states,  that,  as  between  the  individual 
and  the  government,  federal  or  state,  the  individual  rights  are 
established  and  enforced  according  to  the  property  law  of  the  state 
wherein  the  land  is  situated,  subject  always  to  the  authority  of 
the  Congress  to  regulate  commerce,  that  is,  in  the  case  of  water- 
ways, to  regulate  navigation.®     Before  development  one  must, 

•  Act  of  July  26,  1866,  U.  S.  Rev.  Stat.,  sec.  2339;  Act  of  July  9,  1870,  U.  S.  Rev. 
Stat.,  sec.  2340;  Act  of  March  3,  1877  (Desert  Land  Act),  19  U.  S.  Stat,  at  Large, 
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upon  application,  obtain  the  permission  of  the  Secretary  of  Agri- 
culture or  the  Secretary  of  the  Interior,  to  use  such  portion  of  the 
public  domain  as  may  be  necessary  for  a  dam,  power  plant,  and 
transmission  lines;  and  such  permit  is  revocable  at  the  will  of  such 
department  and  subject  to  such  changes  and  conditions  as  it  may, 
from  time  to  time,  see  fit  to  impose.  The  land  still  remains  subject 
to  entry  under  the  homestead  or  mining  laws  and  such  entry  may 
effect  a  revocation  of  the  permit.  If  the  jurisdiction  over  the  land 
in  question  is  transferred  from  one  department  to  another,  the 
permit  is  thereby  automaticaUy  revoked.  There  is  no  provision 
for  uniform  rules,  to  insure  certainty  or  consistency  in  the  privi- 
leges conferred  or  in  the  obligations  imposed.®  This  policy  of 
legislative  discouragement  evolved  into  an  avowed  legislative  policy 
of  complete  reservation,  when,  in  1910,  the  Congress  authorized 
the  President,  in  his  discretion,  to  withdraw  from  settiement,  lo- 
cation, sale,  or  entry,  any  of  the  public  lands  and  to  reserve  the 
same  for  water-power  sites  or  other  enumerated  uses  until  ^uch 
withdrawals  or  reservations  should  be  revoked.^®  Under  the  author- 
ity thus  granted  there  have  been  withdrawn  from  location  or  use 
most  of  the  desirable  water-power  sites  upon  the  public  domain. 
The  amount  of  water  power  now  imdeveloped  and  capable  of  de- 
velopment in  the  national  forests  is  estimated  at  over  thirteen, 
million  horse-powers,  as  against  about  three  hundred  thousand 
horse-powers  now  developed.  This  does  not  include  a  very  large, 
but  less  proportionate,  amount  of  undeveloped  water  power  on 
other  parts  of  the  public  domain." 

It  is  manifest  that  a  proper  conservation  policy  demands  that 
all  these  water-powers  be  available  for  immediate  use  and  that  a 
definite,  consistent  policy  be  adopted  with  regard  to  their  control. 
Safeguards  may  be  provided  against  purely  speculative  entries  and 
against  monopoly.  At  the  same  time,  the  greatest  encouragement 
should  be  given  to  capital  for  investment.     The  chances  of  any 

377;  St.  Anthony  Falls  Water-Power  Co.  r.  Water  Commissioners,  168  U.  S.  349, 
365  (1897). 

•  Act  of  February  26,  1897,  29  U.  S.  Stat,  at  Large,  599;  Act  of  Jime  4,  1897,  30, 
U.  S.  Stat,  at  Large,  34-36;  Act  of  February  15,  1901,  31  U.  S.  Stat,  at  Large,  790; 
Act  of  February  i,  1905,  33  U.  S.  Stat,  at  Large,  628. 

*'  Act  of  June  25,  1910,  36  U.  S.  Stat,  at  Large,  847. 

^^  Report  of  Commissioner  of  Corporations  on  Water-Power  Development  in  the 
United  States,  March  14,  191 2,  pp.  194-195. 
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automatic  revocation  of  permits  should  be  eliminated.  The  power 
of  arbitrary  revocation  should  not  be  reserved.  If  a  time  limit  is 
fixed,  it  should  be  for  a  long  period,  not  less  than  fifty  years.  But 
any  fixed  time  Umit,  without  provisions  for  renewal  upon  definite 
terms,  is  a  great  obstacle  to  investment.  Investors  are  reasonably 
entitled  to  be  assured  of  a  return  of  their  investment  with  an  an- 
nual profit  commensurate  with  the  hazards  incurred.  If,  at  the 
end  of  a  fixed  period,  they  are  to  forfeit  their  plant,  or  be  subject 
to  a  renewal  of  their  permit  upon  terms  not  agreed  upon  in  advance, 
or  be  compelled  to  turn  over  their  plant  upon  the  pasonent  merely 
of  its  then  cost  of  reproduction,  their  service  charges  must  be  in- 
creased so  that  at  the  expiration  of  the  permit  they  shall  have  re- 
ceived from  the  consumers  not  only  interest  and  profits,  but  also 
the  entire  amoimt  originally  invested  in  structures,  renewals,  and 
improvements.  Assiu'ances  of  continuity  of  tenure,  either  by  pro- 
vision for  renewals  of  permits  for  definite  terms  or  by  perpetual 
permits,  subject  to  specific  rates  for  rentals  or  charges  measured 
by  the  success  of  the  enterprise  as  evidenced  by  profits,  would 
establish  a  tangible  and  business-Uke  basis  for  investment.  A 
permit  should  be  revocable  only  for  cause  and  after  an  adjudica- 
tion. Rates  to  consumers  should  be  subject  to  the  control  of  the 
various  states  in  which  the  product  is  supplied,  thus  making  the 
control  of  rates  subject  to  the  same  rules  as  are  applicable  to  other 
similar  p\iblic-service  enterprises. 

These  are  simple  problems  and  can  be  easily  and  wisely  solved 
if  they  are  approached  in  the  true  conservation  spirit.  The  pres- 
ent obstacle  to  their  solution  is  the  too  prevalent  idea  that  proper 
regard  for  the  interests  of  private  investors  is  a  heresy  of  conser- 
vation and  that  the  reservation  to  the  government  of  the  very 
utmost  possible,  of  profit  and  of  advantage,  is  of  the  essence  of 
conservation. 

Water  Power  at  Government  Navigation  Dams. 

Under  its  constitutional  power  to  regulate  commerce  the  Con- 
gress has  paramoimt  control  of  navigation  in  the  navigable  streams 
and  waters  of  the  United  States."    Under  this  power  the  federal 

^  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  i  (1824);  The  Genesee  Chief  v.  Fitehugh, 
12  How.  (U.  S.)  443  (1851). 
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government,  with  the  authority  of  the  Congress,  has  constructed 
and  maintains  on  rivers,  at  various  points  in  the  United  States, 
navigation  dams  with  locks  and  power  appliances  necessary  for 
their  operation.  For  such  purpose  it  sometimes  piu-chases  or 
expropriates  the  necessary  riparian  lands  and  rights,  and  thereby 
becomes  the  proprietor,  not  only  of  the  structures  and  appurte- 
nant appliances,  but  also  of  the  riparian  land  and  rights  included 
in,  or  affected  by,  the  structures  and  by  their  operation,  and  hence 
is  owner  of  the  water  power  developed  at  such  a  dam.  It  has  no 
power  or  authority  to  construct  or  operate  a  dam  for  water-power 
purposes,  except  for  its  own  direct  use.  The  government  could 
not,  either  as  proprietor  or  sovereign,  erect  and  operate  a  dam,  pri- 
marily for  water  power,  and  sell  or  lease,  either  the  structures  and 
water-power  rights  or  the  power  produced.  Where,  however,  it 
owns  water  power  created  incidentally  to  its  authorized  navigation 
improvements,  it  may  sell  or  lease  the  surplus  power,  not  required 
for  its  own  use,  and  upon  such  terms  as  it  may  choose  to  make  with 
any  purchaser  or  lessee.  The  right  to  make  terms  and  conditions 
for  such  use  of  the  water  power  does  not  rest  upon  the  fact  that  the 
water  power  is  incidental  to  a  navigation  improvement;  neither 
does  it  rest  upon  the  fact  that  the  government  has  control  of  the 
river  for  the  purposes  of  navigation.  This  right  is  based  expressly 
upon  the  fact  that  the  government  by  virtue  of  its  acquirement  of 
the  riparian  rights,  holds  a  proprietary  interest  in  the  water  power 
in  question,  and  that,  as  such  proprietor,  it  may  deal  as  any  holder 
of  a  proprietary  interest.^' 

The  federal  government  has  a  certain  power,  arising  by  virtue  of 
its  sovereign  power  imder  the  commerce  clause,  of  control  over 
navigation.  This  sovereign  power  is  limited.  By  virtue  of  that 
power  alone  it  has  no  ownership  or  control  over  water-powers  as 
such,  whether  they  be  developed  at  navigation  dams  or  otherwise. 
It  may  acquire  further  rights,  either  of  ownership  or  of  control,  by 
attaching  to  its  sovereign  right  certain  proprietary  rights;  and  it  is 
the  extent  of  its  acquirement  of  such  proprietary  rights  which, 
mainly,  determines  the  relations  and  obligations  between  the  gov- 
ernment and  the  riparian.  In  the  foregoing  I  have  assimied  that 
when  the  government  entered  upon  the  construction  of  a  naviga- 

"  Green  Bay  Co.  v.  The  Patten  Paper  Co.,  172  U.  S.  58, 173  U.  S.  179  (1899). 
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tion  dam,  it  acquired,  not  only  sufficient  riparian  land  for  its  dam 
abutments  and  other  rights  within  the  bed,  but  also  the  riparian 
water-power  rights  affected  by  the  dam;  that  is,  that  it  became,  by 
purchase  or  otherwise,  through  private  or  state  grants,  or  both, 
proprietor  of  the  water  power  itself.  Such  were  the  circumstances 
in  the  case  of  the  Green  Bay  Co.  v.  Patten  Paper  Co. 

To  cite  that  case,  however,  as  authority  for  the  claim  that,  be- 
cause the  navigation  dam  has  been  constructed  by  the  government 
imder  its  constitutional  power  of  control  over  navigation,  it  thereby 
acquires  either  ownership  or  control  over  all  the  water  power  de- 
veloped at  the  navigation  dam,  is  to  lose  sight  of  many  obvious  and 
controlling  distinctions.  It  is  not  necessary  here  to  decide  the 
question,  which  is  sometimes  disputed,  whether  the  government 
has  the  right  to  condemn,  or  even  to  acquire  by  purchase,  any 
water-power  rights  beyond  those  which  are  reasonably  necessary 
to  enable  it  to  construct  and  operate  the  navigation  dam.  That  it 
may  do  so,  at  least  to  the  extent  required  for  navigation  purposes, 
is  manifest.  That  it  has  no  ownership  or  control  of  any  amoimt 
of  water  power  beyond  the  quantity  required  for  such  navigation 
purposes,  except  through  an  acquirement  for  which  compensation 
is  made,  is  equally  manifest.  The  mere  fact  that  the  surplus  water 
power  is  developed  by  the  navigation  dam  does  not  change  the 
proprietary  right  to  such  water  power  from  the  riparian  to  the  sov- 
ereign. The  water  power  is  not  "  created  "  by  the  dam.  It  was  cre- 
ated by  nature  when  the  quantity  of  flow  and  the  head  and  fall 
were  made  a  natural  incident  to  the  riparian  real  estate.  Its  owner- 
ship in  the  riparian,  established  by  nature,  was  confirmed  by  the 
law  of  the  land  which  vested  it  in  him  as  a  property  right  iure  natures. 
Its  incidental  development  through  a  construction  by  one  who  is 
not  its  owner  does  nbt  change  its  ownership,  any  more  than  would 
the  fetching  to  market  by  one  man  of  goods  owned  by  another. 

It  is  consistent  with  its  constitutional  power  of  navigation  control, 
that  the  government  should  have  or  acquire  the  right  to  occupy  the 
bed  of  the  stream  with  its  navigation  dam,  the  right  thereby  to 
develop  and  use  such  an  amoimt  of  water  power  as  is  necessary  to 
operate  the  dam  for  navigation  purposes,  the  rightto  raise  and  lower 
the  waters  in  the  pool  above  the  dam  in  the  operation  of  the  locks, 
the  right  to  acquire  land  for  dam  abutments,  flowage  and  other 
necessary  purposes,  and  that,  to  the  extent  reasonably  necessary 
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for  purely  navigation  purposes,  it  should  assert  and  exercise  these 
rights,  so  belonging  to  it  or  so  acquired,  as  paramount  to  the  rights 
of  ownership  or  of  use  belonging  to  the  riparian.  But  the  reason- 
able necessity  for  navigation  purposes  marks  the  limit  of  the  rights 
which  the  government  has  or  can  acquire  against  the  wiU  of  the 
riparian,  or  as  purely  paramoimt  rights. 

We  have  here  a  surplus  water  power,  developed  incidentally  to 
the  navigation  improvement,  the  government  owning  and  controll- 
ing to  the  Umit  of  navigation  interest,  the  riparian  owning  the  re- 
maining rights.  This  is  an  obverse  case  to  the  development  by  the 
riparian  of  the  water-power  dam,  imder  consent  of  the  government 
acting  in  the  interests  of  navigation;  for  in  the  latter  case  the  navi- 
gation facilities  are  incidental  to  the  water-power  improvement. 
In  both  instances  the  question  of  the  rights  and  obligations  be- 
tween the  government  and  the  riparian  can  be  properly  solved  only 
by  observing  the  distinctions  arising  from  the  sources  of  their  re- 
spective rights.  If  it  were  physically  feasible,  as  it  might  be  in  some 
cases,  that  the  surplus  water  power  could  be  utilized  without  the 
aid  of  the  navigation  dam,  the  riparian  would  have  the  right  to 
enjoy  the  full  beneficial  use  of  such  power,  subject  to  the  condition 
that  he  did  not  aflfect  the  flow  at  the  navigation  dam  in  such  a  way 
as  to  interfere  with  its  operation  for  navigation.  This  might  be 
done,  for  example,  by  constructing  aroimd  the  pool  created  by  the 
navigation  dam,  or,  if  the  contour  of  the  river  permitted,  by  con- 
structing across  the  owner's  land  from  a  point  above  the  pool  to 
a  point  below  the  dam;  but  the  expense  of  such  development  in 
most  instances  would  be  prohibitive.  The  possibility,  however,  il- 
lustrates the  nature  of  the  riparian  right.  On  the  other  hand,  to 
allow  the  riparian  the  free  use  of  the  development  of  his  surplus 
water  power  afforded  by  the  navigation  dam  itself,  would  give  to 
him  a  financial  advantage  from  the  navigation  development.  If, 
therefore,  he  were  to  use  his  surplus  water  power  imder  the  navi- 
gation development,  instead  of  by  a  more  expensive  independent 
water-power  development,  it  would  be  proper,  regardless  of  his 
technical  legal  rights,  that  he  should  pay  to  the  government  for 
such  advantage  an  annual  charge  based  up>on  the  fair  cost  of  con- 
struction and  maintenance,  not  of  the  navigation  dam  and  facilities 
as  constructed  by  the  government,  but  of  such  water-power  dam  as 
would  have  been  reasonably  necessary  if  the  navigation  improve- 
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ment  had  not  been  made.  These  should  be  matters  of  contract 
adjustment  between  the  government  and  the  riparian.  What  we 
are  here  interested  in  is  the  fact,  that,  without  acquirement  by 
the  government  with  compensation,  the  surplus  water  power  at 
navigation  dams  belongs  to  the  riparian;  meaning  by  surplus 
water  power,  all  water  power  and  all  use  of  the  water,  not  reason- 
ably necessary  to  the  operation  of  the  dam  as  a  navigation  facility. 
This  distinction  between  the  proprietary  interest  of  the  govern- 
ment and  its  right  of  control  as  sovereign  under  its  constitutional 
power  to  regulate  navigation,  is  an  important  one;  for  the  refusal, 
by  avowed  advocates  of  conservation,  to  recognize  this  distinction, 
has  occasioned  disputes  which  have  become  the  most  serious  ob- 
struction to  the  utilization,  and,  therefore,  to  the  conservation,  of 
water-powers  appurtenant  to  private  riparian  lands.  This  leads 
to  a  discussion  of  the  legislative  policy  of  conservation  as  applied 
to  private  riparian  water-powers  upon  navigable  streams. 

Private  Riparian  Water-Powers. 

Subject  to  the  paramount  control  of  the  federal  government  to 
protect  navigation,  as  already  defined,  the  control  of  water-powers 
upon  all  streams,  navigable  or  imnavigable,  belongs  to  the  states 
within  which  the  water-powers  are  located.  This  applies  to  all  the 
original  states  and  to  states  since  admitted  to  the  union;  and,  as 
between  the  state  and  individuals,  the  proprietary  interest  and  its 
character  and  extent  are  determined  by  the  law  of  property  rights 
as  established  in  the  respective  states."  In  accordance  with  these 
principles,  so  definitely  fixed,  the  Congress  has  expressly  recognized, 
by  federal  statutes,  the  controlling  efficacy  of  local  property  laws 
and  customs,  with  regard  to  water  rights,  existing  in  those  states 
where  the  common  law  has  been  either  repudiated  or  modified,  and 
has,  in  statutory  terms,  confirmed  the  rule  established  by  the  de- 
cisions just  cited  from  the  federal  Supreme  Court."  Nevertheless, 
inconsistentiy,  in  the  face  of  these  admitted  rules  of  state  control 

"  St.  Anthony  Falls  Water-Power  Co.  v.  Water  Commissioners,  i68  U.  S.  349,  and 
cases  cited  in  opinion. 

"  Act  of  July  26, 1866, 14  U.  S.  Stat,  at  Large,  253,  and  other  federal  statutes  above 
cited;  also  Act  of  March  3,  1891  (Repeal  of  Timber  Culture  Laws),  26  U.  S.  Stat, 
at  Large  1093. 
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for  water-power  purposes,  the  United  States  Forest  Service,  as- 
suming to  act  under  its  authority  for  establishing  rules,  has  in- 
directly encroached  upon  the  power  of  the  states  to  control  water- 
courses, by  establishing  restrictive  rules  and  regulations  for  such 
parts  of  the  public  domain  as  are  essential  for  dam  and  reservoir 
sites,  canals,  transmission  lines,  and  for  similar  uses,  thus  extending, 
indirectly,  the  policy,  or  lack  of  policy,  of  revocable  permits  and  in- 
secure tenure  of  investors,  to  the  development  of  water-powers  upon 
many  navigable  and  unnavigable  streams  and  watercourses,  the 
control  of  which,  for  water-power  purposes,  belongs  to  the  states.^' 

Accordingly,  in  order  to  determine  the  law  of  property  rights  of 
the  individual  as  against  the  state,  or  of  either  or  both  as  against 
the  federal  govenmient,  and,  therefore,  to  determine  the  rule  by 
which  the  federal  government  itself  and  its  courts  are  boimd,  we 
have  to  resort  to  the  law  as  established  by  the  respective  states. 
So  it  is  that  in  Arizona,  Colorado,  Idaho,  New  Mexico,  Nevada, 
Utah,  and  Wyoming  the  so-called  "Colorado  doctrine"  governs, 
whereby  the  common  law  of  riparian  ownership  and  control  of 
water-powers  is  repudiated  and  the  law  of  control  by  the  state  pre* 
vails,  state  statutes  allowing  and  regulating  appropriation  of  waters 
for  power  and  other  private  uses  with  preference  in  the  order  of 
actual  appropriation.^^  In  others  of  the  far  western  states  there 
prevails  the  "California  doctrine,"  by  which  the  common  law  of 
riparian  rights  governs,  modified  only  by  appropriation  rights  vested 
before  the  riparian  lands  passed  to  private  ownership.  This  is 
the  rule  in  CaUfomia,  Kansas,  Montana,  North  Dakota,  Okla- 
homa, South  Dakota,  and  other  states.^^ 

In  the  states  lying  east  of  or  bordering  upon  the  Mississippi 
River,  the  common-law  rule  of  riparian  rights  generally  prevails. 
In  these  states,  to  the  extent  that  the  common  law  of  riparian  rights 
has  been  retained,  the  right  to  the  beneficial  use  of  the  water-power 
appurtenant  to  riparian  land  is  a  part  and  parcel  of  the  land  and 
belongs  to  the  riparian  owner.  The  state  has  no  right  of  ownership 
or  control  in  a  proprietary  sense.    Its  rights  are  confined  to  that  of 

"  See  Forest  Service  "Use  Book"  issued  December  28, 1910. 

^'  Land  &  Canal  Co.  v.  Ditch  Co.,  18  Colo,  i,  30  Pac.  1032  (1892);  Kansas  v. 
Colorado,  206  U.  S.  46  (1907);  Boquillas  Co.  r.  Curtis,  213  U.  S.  339  (1909);  United 
States  0.  Rio  Grande  Co.,  174  U.  S.  690,  706  (1899). 

"  Lux  V,  Haggin,  69  Cal.  255, 10  Pac.  674  (1886);  Bigdow  v.  Draper,  6  N.  D.  i$2t 
69  N.  W.  570  (1896);  Sturr  v.  Beck,  6  Dak.  71,  133  U.  S.  541  (1890). 
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a  sovereign  power  of  control  for  the  public  use  of  navigation.  All 
proprietary  interests  belong  to  the  riparian,  and  extend  to  all  ben- 
eficial uses  of  the  water-power  including  the  revenues  therefrom." 
The  distinction  as  to  navigable  streams,  that  in  some  states  the 
riparian  title  extends  only  to  high-water  mark  with  the  limited 
sovereign  title  in  the  bed  and  waters,  and  that  in  other  states  the 
riparian  title  extends  to  the  middle  of  the  stream,  subject  to  the 
sovereign  control  for  navigation,  is,  for  practical  purposes,  merely 
speculative.^^  The  rule  is  the  same  whether  the  stream  be  intra- 
state, interstate,  or  an  international  boimdary.*^ 

These  rights,  reserved  to  and  established  in  the  states,  and  these 
property  rights  of  beneficial  use,  fixed  by  the  law  of  the  states  in 
the  riparian,  are  subject  only  to  the  paramoimt  control  of  the  fed- 
eral government  for  the  definite  and  specific  purpose  of  protecting 
navigation.  The  authority  of  the  Congress  is  limited  to  the  pre- 
vention of  any  unreasonable  interference  with  navigation.^  Al- 
though the  interests  of  navigation  are  paramount,  the  sovereign 
right  of  the  government,  national  or  state,  to  control  or  protect  for 
this  or  other  public  use,  while  a  conflicting  interest,  is  not  incon- 
sistent with  the  exercise  of  the  private  right.  Each  must  have  re- 
gard for  the  other,  but  the  private  right  persists  up  to  the  point 
where  its  exercise  becomes  an  unreasonable  interference  with  the 
public  right.  Both  rights  are  limited,  but  the  exercise  of  the  lim- 
ited public  right  cannot  be  used  as  a  means  of  extinguishing  or  ap- 
propriating the  private  right.^ 

Government  Control  of  Private  Water-Power  Dams. 

With  the  object  of  protecting  highway  streams  from  imreasonable 
interference  with  navigation  by  private  structures,  including  water- 

"  St.  Anthony  Falls  Water-Power  Co.  v.  Water  Commissioners,  i68  U.  S.  358,  citing 
the  property  law  of  Minnesota  which  is  substantially  that  6i  all  riparian-right  states. 

*^  Union  Depot  Co.  v.  Brunswick,  31  Minn.  297, 17  N.  W.  626  (1883) ;  Lamprey  v.  State, 
52  Minn.  181, 53  N.  W.  1139  (1893);  Hobartr.  Hall,  i74Fed.433,aff*d  186  Fed.  426  (1911). 

**  United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447  (1908);  Niagara  County  v. 
College  Heights  Co.,  11 1  N.  Y.  App.  Div.  770,  98  N.  Y.  Supp.  4  (1906);  People  ». 
Smith,  70  N.  Y.  App.  Div.  543,  75  N.  Y.  Supp.  iioo  (1902);  aff'd  175  N.  Y.  469,  67 
N.  E.  1088  (1903). 

"  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  399  (1907). 

•*  State  ex  ret.  Wausau  Street  Ry.  Co.  v,  Bancroft,  148  Wis.  124,  134  N.  W.  330 
(191 2);  Crookston  Co.  v.  Sprague,  91  Minn.  46i,  98  N.  W.  347  (1904).  On  this  and 
other  points  see  "  Limitations  of  Federal  Control  of  Water-Powers  "  by  Rome  G. 
Brown,  Senate  Document  No.  721,  62d  Congress,  2d  Session. 
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power  dams,  the  Congress  has  provided  that  such  structures  are 
prohibited  except  with  the  consent  of  the  Congress  and  that  the 
plans  shall  be  subject  to  the  approval  of  the  Secretary  of  War  and 
of  the  Chief  of  Engineers.^  The  influence  of  one  view  of  the  policy 
of  conservation  is  shown  by  later  legislation  compelling,  at  the  ex- 
pense of  private  owners,  the  construction  and  maintenance  in 
water-power  dams  of  navigation  locks  and  the  furnishing  of  power 
to  operate  the  same,  and  imposing  charges  out  of  revenues  from 
the  water-power,  to  be  used  to  promote  navigation  in  other  parts 
of  the  stream;  also  limiting  the  period  of  federal  consent  to  fifty 
years,  without  any  provisions  for  renewal  or  for  compensation,  at 
the  expiration  of  that  period,  for  the  cost  or  value  of  structures.^ 
As  late  as  1910  the  National  Waterways  Commission,  referring  to 
the  attempt  of  the  federal  government  to  collect  tolls  from  the  rev- 
enues of  the  private  water-power  owner,  stated  that  it  was  without 
authority,  and  that  such  tolls,  if  imposed,  could  not  be  collected, 
because  the  federal  government  has  no  proprietary  interest  and 
no  right  arbitrarily  to  grant  or  withhold  consent,  and  that  such 
tolls  could  not  be  levied  on  the  theory  of  a  tax,  because  they  dis- 
criminated against  future  developments  in  favor  of  those  already 
made.^  This  was  after  a  most  thorough  examination  of  the  prac- 
tical and  legal  questions  involved,  both  in  Congress  and  at  special 
hearings  before  the  commission.  Yet,  in  March,  191 2,  the  same 
commission,  in  its  final  report,  urges  complete  federal  control, 
under  the  commerce  clause,  of  all  hydro-electric  plants  upon  all 
streams  and  in  all  states,  and  that,  until  such  control  be  exercised, 
charges  be  made  in  favor  of  the  government  out  of  the  revenues 
of  the  private  water-powers  in  order  to  create  a  fund  for  the  general 
purposes  of  navigation  improvement.*^  An  attempt  is  now  being 
made  in  the  Congress  to  insert  in  the  so-called  Connecticut  River 
Bill  a  provision  for  such  revenue  charges,  and  the  chief  supporter 
of  this  proposition  is  the  Chairman  of  the  National  Waterways 

**  Act  of  September  19, 1890,  20  U.  S.  Stat,  at  Large,  426;  Act  of  July  13,  1892, 
27  U.  S.  Stat,  at  Large,  88;  Act  of  March  3,  1899,  30  U.  S.  Stat,  at  Large,  11 21. 

*  Act  of  June  21, 1906,  34  U.  S.  Stat,  at  Large,  386;  Act  of  June  23, 1910,  36  U.  S. 
Stat,  at  Large,  593. 

^  Report  National  Waterways  Commission,  Senate  Document  No.  469,  626.  Con- 
gress, 2d  Session,  p.  86. 

"  Report  National  Waterways  Commission,  Senate  Document  No.  469,  62d  Con- 
gress, 2d  Session,  p.  61. 
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Commission.**  The  same  policy  was  also  supported  by  Secretary  of 
War  Stimson,  Secretary  of  the  Interior  Fisher,  and  by  President 
Taft.2» 

The  dispute  over  this  question,  which  has  been  carried  on  in  the 
Congress  for  several  years,  and  which  is  now  at  its  height,  has 
been,  and  threatens  to  continue,  a  serious  obstacle  to  private 
water-power  development.  It  is  a  dispute  between  ultra-conserva- 
tionists, upon  the  one  side,  and  the  more  conservative  element, 
upon  the  other.  The  source  of  the  difficulty  is  obviously  the  growing 
tendency  to  depart  from  the  practical  and  fundamental  principle  of 
conservation  of  water-powers,  which  is  to  promote  their  immediate 
and  general  utilization,  and  to  view  private  water-powers  pri- 
marily as  a  possible  source  of  direct  revenue  for  public  use. 

It  is  in  this  respect  that  the  drastic  innovations  of  the  Dam  Acts 
of  1906  and  1910  have  discouraged  water-power  development. 
They  put  upon  the  owner  the  burden  of  a  large  initial  expense  in 
favor  of  the  government,  and  limit  the  right,  acquired  under  con- 
sent of  the  Congress,  to  a  period  of  fifty  years,  without  any  provision 
for  adjustment  between  the  owner  and  the  government  at  the  end 
of  that  period.  And  the  power  is  reserved  to  revoke  the  permit  at 
any  time,  upon  paying  to  the  owner  the  then  reasonable  value  of 
the  physical  plant.'^  Such  provisions  are  naturally  obstacles  to 
improvement;  and  the  National  Watarways  Commission,  in  its 
final  report,  says,  with  reference  to  them,  that 

"experience  has  shown  that  these  provisions  are  not  weU  suited  to  en- 
courage development  of  water  power  or  to  protect  the  public  interest. 
Nothing  is  more  discouraging  to  the  investor  of  capital  than  uncertainty. 
.  .  .  The  necessity  of  amortizing  the  plant,  in  addition  to  all  other  costs 
of  rendering  the  services,  will  inevitably  result  in  an  increased  charge 
to  the  consimier,  which  amoimts  to  a  tax  of  doubtful  equity  on  the  local 

M  See  majority  and  minority  reports  United  States  Senate  Conmierce  Com- 
mittee, No.  1 131,  62d  Congress,  3d  Session.  See  "  Who  Owns  the  Water-Powers  " 
by  Rome  G.  Brown,  Case  and  Comment,  March,  1913. 

**  See  Report  Commerce  Conmiittee  on  the  Coosa  River  Bill,  S.  7343,  62d  Congress, 
2d  Session;  veto  message  of  the  President  on  the  same  bill;  but  compare  opinion  of 
Secretary  of  War  Taft  in  Des  Plaines  River  matter,  February  23, 1907;  Report  House 
Committee  on  Interstate  and  Foreign  Commerce,  February  25,  1909,  60th  Congress, 
2d  Session. 

•"  Act  of  June  21, 1906,  34  U.  S.  Stat,  at  Large,  386;  Act  of  June  23, 1910,  36  U.  S. 
Stat,  at  Large,  593. 
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community  for  the  benefit  of  the  general  government.  This  unnecessary 
burden  could  be  avoided  if  Congress  would  enact  legislation  providing 
for  a  more  equitable  form  of  franchise."  ^ 

It  is  apparent  that  consent  should  be  without  limit  of  time,  for 
the  interests  of  navigation  and  of  the  public,  so  far  as  any  public 
right  of  control  over  the  water-power  exists,  are  preserved  by  the 
other  general  provisions  of  these  acts. 

Under  the  discussion  of  government  navigation  dams  above,  the 
limitations  between  private  and  federal  control  of  the  water-powers 
in  navigable  streams  have  been  suggested.  In  these  questions  there 
are  three  classes  of  disputants,  representing  two  extremes  and  a 
conservative  mean.  One  extreme  claim  is  that,  both  at  navigation 
dams  and  at  private  water-power  dams,  the  federal  government 
has  a  right  to  assert  and  should  assert  not  only  control  but  even 
ownership,  of  all  the  water-power  developed;  that  in  the  case  of 
navigation  dams  no  rights  of  the  riparian  shoidd  be  recognized;  and 
that  in  the  case  of  water-power  dams  built  by  the  riparian  only 
such  rights  of  beneficial  use  should  be  allowed  to  the  riparian  as 
will  fairly  compensate  him  for  the  expense  which  he  has  incurred 
in  the  improvement,  —  a  concession  by  the  government  in  con- 
sideration that  the  government  without  expense  has  obtained,  as 
incidental  to  the  water-power  development,  certain  navigation 
facilities.  The  other  extreme  is  the  claim  that  the  riparian  owns 
everything  and  that  the  government  should  receive  no  facilities  or 
advantage  from  the  use  of  the  bed,  or  of  the  real  estate  or  of  water- 
power  rights,  whether  for  navigation  purposes  or  otherwise,  except 
upon  full  compensation  to  the  riparian. 

Neither  of  these  views  is  logical  or  consistent  with  the  proper 
view  of  the  constitutional  rights  and  obligations  of  the  parties 
concerned.  It  is  practically  impossible  to  fix  in  all  cases  an  adjust- 
ment precisely  in  accordance  with  the  strict  legal  rights.  A  proper 
governmental  policy  can  never  be  adopted,  however,  without  re- 
jecting both  these  extreme  views  by  a  recognition  of  the  general 
principles  governing  the  constitutional  powers  of  the  government 
upon  the  one  hand  and  the  property  rights  of  the  riparian  upon  the 
other. 

"^  Report  National  Waterways  Commission,  Senate  Document  469,  62d  Congress, 
2d  Session,  p.  54. 
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It  is  hopeless  to  discuss  these  questions  with  those  legislators 
who  refuse  to  recognize  any  distinction  between  the  constitutional 
right  of  the  Congress,  as  fixed  by  a  proper  regard  for  the  limitations 
of  constitutional  authority,  and  the  power  of  the  Congress  to  do  this 
or  that  thing,  measuring  such  power  only  by  the  possible  inability 
of  those  against  whom  it  is  exerted  to  protect  themselves.  There 
is  a  vast  difference  between  mere  physical  or  brute  power  and  a 
right  based  upon  authority.  It  is  true  that  imder  its  authority  to 
protect  navigation  the  Congress  may  prohibit,  as  it  does,  the  con- 
struction of  private  water-power  dams  in  navigable  streams,  except 
with  congressional  consent.  But  its  right  to  reserve  and  exercise 
such  power  of  consent  extends  no  further  than  the  general  right  to 
which  it  is  an  incident,  that  is,  the  right  to  protect  navigation.  To 
the  extent  necessary  to  protect  navigation,  and  to  that  extent  only, 
is  the  right  and  power  of  consent  exercised  with  authority.  It  is 
useless  to  argue  with  a  legislator  who  says  that,  having  the  right  of 
prohibition  except  upon  consent,  the  Congress  has,  therefore,  not 
only  the  power,  but  the  constitutional  right,  arbitrarily  to  give  or 
to  withhold  the  consent,  and  that  having  such  arbitrary  power,  it 
has  not  only  the  power  but  also  the  right  to  attach  any  condition, 
of  whatever  nature  or  for  whatever  purpose  it  may  choose,  to  the 
granting  of  the  consent. 

I  am  here  discussing  the  question  of  a  wise  constitutional  policy, 
assuming  the  exercise  by  the  Congress  only  of  rights  and  powers 
authorized  by  the  Constitution,  and  assuming  that  every  member 
of  the  Congress  has  regard  for  his  oath  tp  support  that  Constitution. 
It  is  not  an  answer,  therefore,  to  any  of  the  propositions  which  are 
here  suggested,  to  ask  whether  and  how,  under  the  Constitution,  a 
private  riparian  owner  could  prevent  drastic,  arbitrary  and  xmcon- 
stitutional  legislation,  either  by  mandamus  against  the  Congress  or 
against  any  of  the  executive  departments  whose  action  should 
exceed  the  rights  expressly  limited  by  the  Constitution.  It  is  upon 
this  asserted  imlimited  power  of  the  Congress,  arbitrarily  to  with- 
hold consent  to  the  building  of  water-power  dams  upon  navigable 
streams,  as  distinguished  from  its  really  authorized,  constitutional 
and  limited  right,  that  has  been  based  the  attempt  to  impose 
drastic  and  confiscatory  burdens  upon  the  riparian  in  connection 
with  legislation  providing  for  private  water-power  dams.  Amoi^g 
such  attempted  imconstitutional  burdens  are  those  of  tolls  or 
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charges  from  the  proceeds  of  the  water-power  for  revenue 
purposes. 

Charges  for  revenue,  to  be  paid  out  of  the  proceeds  of  the  water- 
power,  either  as  ah-eady  provided  in  federal  statutes  or  as  proposed 
to  be  extended,  should  be  avoided,  not  only  on  the  ground  of  lack 
of  constitutional  authority  to  impose  and  enforce  such  charges,  but 
also  because  the  exaction  of  such  tribute  is  against  a  wise  policy. 
Under  the  principles  excluding  any  proprietary  right  in  the  federal 
government,  already  shown,  and  fixing  the  proprietary  interest  in 
the  riparian  owner,  it  follows  that  the  levy  of  tolls  by  the  federal 
government  is  unjustified;  for  after  the  private  riparian  owner 
has  been  burdened  with  the  expense  of  locks  and  of  their  operation, 
and  has  conformed  his  works,  at  his  own  expense,  to  present  and 
future  navigation  purposes,  and  is  obligated  to  operate  them  subject 
to  the  uses  for  navigation,  then  all  the  remaining  beneficial  uses 
belong  to  him.  If  the  property  law  peculiar  to  any  particular  state 
limits  the  common-law  riparian  right  so  as  to  give  to  the  public 
any  right  of  advantage  further  than  it  would  have  under  the  strictly 
common-law  rule,  then  such  advantage,  so  far  as  the  water-power 
itself  is  concerned,  belongs  to,  and  is  subject  to  the  control  only 
of,  the  state  government.  The  exaction  of  tolls  or  charges,  there- 
fore, beyond  the  limits  indicated,  is  an  encroachment  upon  the 
rights  of  the  states  or  of  the  individual  riparian,  or  of  both.  The 
legal  limitation  of  the  power  to  levy  charges  is  that  governing  the 
imposition  of  a  license  fee  usually  arising  from  the  power  of  regu- 
lation, which,  in  this  case,  is  a  power,  not  of  exaction  of  revenue  or 
of  prohibition,  but  one  purely  of  regulation  for  a  specified  purpose. 
Such  fee  may  be  based  upon  the  actual  expense  occasioned  to  the 
government  in  supervising  and  in  carrying  out  the  requirements 
for  the  issuance  of  the  license.'^ 

But,  besides  being  without  authority,  the  exaction  of  such  tolls 
operates  as  a  discouragement  to  development.  This  results,  not 
merely  from  the  fact  itself  of  toll  charges,  but  also  from  the  manner 

^  It  may  include  not  only  the  expense  of  issuing  the  license,  "but  also  the  additional 
labor  of  officers  and  other  expenses  imposed  by  the  business  for  which  the  license  is 
issued,  but  nothing  beyond  this.  .  .  .  The  amount  of  the  license  fee  or  charge  is  to 
be  considered  in  determining  whether  the  exaction  is  not  really  one  of  revenue  or  pro- 
hibition instead  of  regulation."  City  of  Ottumwa  v.  Zekind,  95  la.  622  (1895); 
Savage  v.  Jones,  225  U.  S.  501  (191 2).  See  also  State  ex  rel.  Wausau  Ry.  Co.  v.  Ban- 
croft, supfdf  declaring  as  confiscatory  tolls  by  the  state  under  the  guise  of  regulation. 
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in  which  they  are  imposed.  The  fact  of  their  imposition  and  their 
amount  are  left  uncertain  and  changeable  at  any  time  at  the  will  of 
him  who  happens  to  be  the  head  of  the  War  Department.  The  man- 
ufacture and  distribution  of  energy  from  water-power  are  mostly 
intrastate,  and  the  matter  of  regulation  of  rates  is,  therefore, 
primarily  a  matter  of  state  regulation.  For  this  purpose  most  states 
have  commissions,  afiPording  means  of  proper  adjudication,  con- 
sistent with  local  conditions.  Moreover,  any  charge  for  revenue 
to  the  federal  government  means  increased  expense  of  operation 
which  must  be  taken  into  consideration  by  any  tribunal  fixing 
rates  to  the  consiuner.  Federal  tolls,  even  though  used  for  the  gen- 
eral improvement  of  navigation,  impose  an  imequal  burden  upon 
comparatively  isolated  localities  for  a  general  public  benefit;  and 
at  the  same  time  that  they  thus  diminish  the  advantage  to  the 
locality  in  which  the  water-power  is  situated,  they  encroach  upon 
the  right  of  control  by  the  local  state  authorities. 

This  dispute,  which  is  now  waging  in  the  Congress,  is  important 
here  because  the  inconsistent  and  imcertain  provisions  heretofore 
made  and  the  failure  to  adopt  a  definite,  business-like  policy  have 
been  and  are  antagonistic  to  the  cause  of  conservation,  which,  in  the 
case  of  water-powers,  as  we  have  seen,  is  to  promote  rapid  and  wide 
utilization.  Projected  developments  have  been  abandoned  or  post- 
poned, because  investors  halt  before  the  burdens,  the  imcertainties 
and  unnecessary  hazards  placed  upon  such  investments.  Besides 
their  adaptability  to  the  manufacture  of  electrical  energy  for  general 
distribution,  water-powers  are  peculiarly  fitted  for  the  manufacture 
of  certain  products.  In  some  instances  large  industries  have  been 
turned  from  this  coimtry  to  others,  for  the  very  reason  that  the 
attitude  of  the  government  toward  private  water-power  develop- 
ment made  investments  here  insecure.**  There  has  been  for  a 
long  time  at  Washington  a  sort  of  deadlock  between  those  rep- 
resenting the  two  sides  of  this  question.  The  majority  in  the 
Congress  oppose  the  levy  of  tolls  by  the  federal  government  as 
repugnant  to  constitutional  law  and  as  against  a  wise  policy; 

"  ''  Water  Power  in  the  United  States  "  by  M.  O.  Leighton,  Chief  Hydzographer 
of  the  Geological  Siirvey,  in  Annals  of  the  American  Academy  of  Political  and 
Social  Science,  May,  1909;  Report  by  Senator  Bankhead,  from  Conunittee  on  Com- 
merce accompanying  S.  7343 1  the  bill  for  dam  across  Coosa  River,  6ad  Congress, 
3d  Session. 
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while  the  executive  departments  of  government  generaJly  have 
been  in  favor  of  such  toUs.**  The  result  has  been  the  retardation 
of  water-power  development  upon  navigable  streams. 

The  usual  arguments  against  ''big  business"  and  against  monop- 
olies have  been  urged  in  favor,  not  only  of  general  federal  control, 
but  also  of  the  exaction  of  tolls.  The  pseudo-conservationist  as- 
simies  that  water-power  is  a  comparatively  inexpensive  source  of 
energy  and  that,  therefore,  investors  in  water-power  developments 
can  compete  with  steam  power,  although  subject  to  the  levying 
of  large  and  imcertain  tributes,  not  only  out  of  their  original 
investment,  but  also  out  of  their  income.  As  a  matter  of  fact,  the 
development  of  a  hydro-electric  plant  requires  a  capital  investment 
per  horse-power  produced  so  great  that,  as  against  the  original  in- 
vestment in  a  steam  plant  together  with  the  cost  of  fuel,  it  is  only 
in  exceptional  cases  that  even  without  extraordinary  burdens 
the  water-power  plant  is  the  more  economical.  Moreover,  the 
hazards  of  the  investment  are  greater  in  the  case  of  water-powers, 
and  the  most  economical  development  of  water-power  requires 
an  auxiliary  steam  plant  to  supplement  the  water-power  at  lower 
stages  of  flow.  Water-power  development  requires  big  capital 
and  means  big  business.  As  to  its  regulation  and  control,  including 
the  matter  of  rates,  it  is  subject  to  the  same  laws  and  tribimals 
as  other  similar  public-service  enterprises.  The  exaction  of  tolls 
has  no  anti-monopoly  effect,  except  as  it  prevents  investments 
altogether.  On  the  other  hand,  it  creates  an  extra  tax  or  charge 
upon  the  consumer,  to  the  extent  that  it  increases  the  cost  of 
operation. 

**  See  report  of  sub-committee  on  dams  and  water-powers  to  Committee  on  Inter- 
state and  Foreign  Commerce,  House  of  Representatives,  60th  Congress,  2d  Session, 
February  25,  1909,  showing  President's  veto  of  Rainy  River  Dam  Bill,  House  Com- 
mittee Report  on  same,  President's  veto  of  James  River  Dam  Bill,  and  other  docu- 
ments; Report  Senate  Committee  on  Commerce  on  James  River  Dam  Bill,  being 
Report  No.  585,60th  Congress,  ist  Session;  Report  of  Senate  Conmiittee  on  Commerce 
on  Senate  Bill  7343,  the  Coosa  River  Dam  Bill,  62d  Congress,  2d  Session;  President's 
veto  message  of  Coosa  River  Dam  Bill,  Senate  Document  949,  6 2d  Congress,  2d  Ses- 
sion; Majority  and  minority  reports  of  Senate  Conunerce  Committee,  62d  Congre^, 
3d  Session,  on  Senate  Bill  8033,  the  Connecticut  River  Bill;  also  debates  in  the  United 
States  Senate,  Congressional  Record,  February,  1913,  on  Connecticut  River  Bill. 
The  President,  Secretary  of  War,  and  Secretary  of  the  Interior  favored  the  inclosion 
of  toll  charges  in  the  Connecticut  River  Bill;  but  they  were  eliminated  from  the  bill 
by  vote  of  53  to  29,  and  the  bill  passed  the  Senate  as  so  amended  by  a  vote  of  74  to  1 2. 
See  Congressional  Record  of  February  17,  1913. 
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The  appropriation  by  the  government  of  a  portion  of  the  proceeds 
belonging  to  the  riparian  out  of  the  beneficial  use  of  his  water-power 
has,  indeed,  a  tendency  to  create  and  to  promote  water-power 
monopoly.  Since  the  dispute  in  the  Congress  over  these  questions 
was  precipitated  about  six  years  ago,  water-power  development 
upon  navigable  streams  in  this  coimtry,  except  those  constructed 
xmder  prior  acts  of  the  Congress,  has  been  comparatively  at  a 
standstill.  Water-power  development  has  since  been  confined 
mostly  to  the  small  streams  where  congressional  consent  was  not 
required.  Millions  of  capital  have  been  ready  and  are  still  ready 
and  anxious  for  investment,  if  fair  and  safe  provisions  may  be  ob- 
tained. In  the  meantime  enterprises  under  previous  legislation,  for- 
ever free  from  sp)ecial  burdens,  are  monopolizing  the  water-power 
markets,  in  which  the  supply  is  thus  artificially  limited.  Thus  by 
discouraging  development  of  water-power  commercially  feasible, 
as  well  as  by  exacting  charges  which  new  enterprises  might  prefer 
to  bear  rather  than  to  be  deprived  of  the  necessary  legislative  con- 
sent, a  monopolistic  advantage  is  given  to  those  who  have  already 
developed,  as  against  those  who  propose,  future  developments.  In 
the  meantime  the  large  imdeveloped  water-powers  of  the  country 
are  going  to  waste  and  conservation,  in  its  own  name,  is  defeating 
itself. 

Federal  Obstacles  to  Conservation. 

From  the  foregoing  it  is  apparent  that  the  affirmative  policy  of 
the  Congress,  so  far  as  formulated,  in  respect  to  water-powers,  is 
already  too  much  one  of  reservation,  or  of  hindrance  to  develop- 
ment. It  is  antagonistic  to  the  utilization  of  this  inexhaustible 
source  of  energy,  and,  therefore,  an  obsts^cle  to  conservation.  The 
failure  on  the  part  of  the  Congress  to  establish  a  definite,  consist- 
ent, and  business-like  policy  is  an  additional  obstacle.  The  diffi- 
culties are  further  increased  by  the  attitude  of  those  who  insist, 
xmder  the  guise  of  conserving  natural  resources,  upon  using  the 
water-powers  as  a  means  of  revenue  to  the  federal  government, 
instead  of  regarding  them  as  an  economical  and  practical  means 
of  promoting  the  industrial  developments  of  the  localities  in  which 
they  are  situated.  Indeed,  in  some  instances  where  the  question 
of  federal  revenue  is  not  involved,  there  seems  to  be  a  disposition 
to  assert  the  right  of  control  merely  for  the  sake  of  emphasizing 
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the  power  of  the  federal  government  as  against  the  rights  of  the 
respective  states  and  of  their  citizens. 

In  one  instance  even  treaty  provisions  are  disregarded.  The 
United  States  and  Great  Britain,  in  1910,  ratified  a  treaty  between 
the  two  nations  by  which  the  diversions  for  power  at  Niagara  Falls 
were  expressly  limited  to  specific  quantities  for  each  side  of  the 
international  boxmdary."*  The  amounts  of  diversion  allowed  were 
fixed  from  the  computations  of  the  United  States  engineers  and 
other  experts  as  being  neither  a  hindrance  to  navigation  nor  to  the 
scenic  beauty  of  the  Falls.  Pending  the  negotiations  for  the  treaty, 
and  as  a  tentative  arrangement,  a  statute  was  p>assed  limiting  the 
amoimts  of  diversion  upon  this  side  of  the  river  to  amounts  less 
than  those  afterwards  fixed  by  the  treaty  and  restricting  importa- 
tion to  this  side  of  power  from  the  Canadian  side.^  Since  the 
ratification  of  the  treaty,  several  bills  have  been  presented  to  carry 
out  its  object  and  terms,  but  for  successive  sessions  such  bills  have 
been  opposed  by  those  assuming  to  act  in  the  interests  of  conserva- 
tion, so  that  the  restrictions  and  limitations  existing  before  the 
treaty  have  been  continued  in  force. 

The  treaty  expressly  limited  the  diversion  upon  the  American 
side  to  less  than  thirty-six  per  cent  of  the  total  amount  of  diversion 
allowed  upon  both  sides,  the  total  amoimt  being  fixed  below  the 
amoimt  which  would  affect  either  navigation  or  scenic  beauty  or 
any  public  interest.  That  the  diversions  could  not  affect  naviga- 
tion in  the  slightest  degree  is  apparent  and  is  conceded  by  all  engi- 
neers. The  only  basis  for  federal  interference  is  therefore  lacking. 
However,  imder  an  imaginary  constitutional  power  in  the  Congress 
to  protect  scenic  beauty,  the  Burton  Act  of  1906  was  passed  pend- 
ing the  treaty  negotiations.  A  dozen  years  before,  in  accordance 
with  their  property  rights,  arising  from  riparian  holdings  and  legis- 
lative grants  from  the  state  of  New  York,  two  companies  had  in- 
vested millions  of  dollars  in  the  construction  of  plants,  upon  the 
American  side,  requiring  for  their  operation  at  full  capacity  diver- 
sions from  the  falls  of  amounts  of  water  not  exceeding  the  amoimts 
afterwards  fixed  by  the  treaty  for  the  American  side.    The  conser- 

"  Treaty  between  United  States  and  Great  Britain  as  to  boundary  waters  between 
United  States  and  Canada,  proclaimed  May  13,  1910,  Treaty  Series  548. 

*  Act  of  June  29,  1906,  and  joint  resolution  of  March  3,  1909,  being  House  Joint 
Resolution  No.  262. 
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vation  of  scenic  beauty  was  thus  assured  by  the  treaty  provisions 
and  at  the  same  time  interference  with  navigation  was  prevented, 
for  the  treaty  amoimts  were  based  upon  careful  scientific  inves- 
tigation. It  is  manifest  that,  especially  after  the  treaty,  the 
Congress  had  no  constitutional  right  to  limit  directly  or  indirectly 
diversions  upon  either  side,  —  at  least,  not  to  any  amoimts  below 
those  fixed  by  the  treaty.  Diversions  beyond  the  treaty  limits 
were,  by  the  treaty,  discouraged  and,  in  fact,  prevented.  The 
treaty  contemplated  imrestricted  rights  of  importation. 

None  of  the  American  investors  have  ever  asked  Congress  for 
permission  to  divert  a  single  cubic  foot  of  water  beyond  the  limits 
expressly  fixed  by  the  treaty;  but  have  confined  their  requests  to 
have  the  statutory  authority  for  permits  extended  to  the  limits 
fixed  by  the  treaty.  At  the  same  time,  Canadian  investors  have 
asked  for  permission  to  import  to  this  side  the  electrical  energy 
manufactured  from  the  water-power  that  they  develop  within  the 
limits  fixed  by  the  treaty.  Nevertheless,  these  requests,  which  are 
consistent  with  and  promotive  of  the  true  policy  of  conservation, 
whether  it  be  viewed  as  a  conservation  of  power  or  of  scenic  beauty, 
have  been  vigorously  opposed  by  certain  self-styled  "defenders" 
of  Niagara,  who  misrepresent  to  the  public  the  nature  of  the  re- 
quests made  by  the  American  investors  at  Niagara  and  distort  those 
reasonable  requests  into  demands  for  imlimited  permits  for  diver- 
sion. Those  investors  are  heralded  as  assailants  of  the  beautiful 
Niagara.  Their  modest  prayer  for  an  observation  of  the  limited 
treaty  provisions  is  heralded  as  a  wholesale  "attack"  which  threat- 
ens the  very  "life  of  the  falls"  and  as  an  attempt  to  "cut  the 
throat  of  beauty  for  gold."'^  It  has  been  demonstrated  that 
whatever  unwatering  of  the  crest  of  the  falls  has  occurred  in  past 
years  has  been  due  entirely  to  the  natural  gradual  recession  of  the 
apex  of  the  Horseshoe  falls,  and  is  not  due  at  all  to  any  water- 
power  diversions.  In  fact,  the  extra  amoimt  of  diversion  which  is 
asked,  and  which  is  allowed  by  the  treaty,  upon  the  American  side, 
over  the  amounts  now  allowed  by  continuing  in  force  the  original 
statute  enacted  as  a  modus  vivendi  pending  the  negotiations  of  the 

"  See  "  The  Defender  of  Niagara "  in  Cosmopolitan  Magazine,  April,  1913. 
For  similar,  prejudiced  and  grossly  erroneous  views  of  the  Niagara  question  see  also 
"  An  Eicpensive  Experiment "  by  R.  P.  Bolton,  The  Baker  &  Taylor  Co.,  New  York, 
1913;  and  the  "  Outlook,"  March  29,  1913. 
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treaty,  is  only  44cx>  cubic  feet  a  second,  or  less  than  eight  per  cent 
of  the  total  amoxint  fixed  by  the  treaty  and  less  than  two  per  cent 
of  the  total  ordinary  flow  over  the  falls,  which  amount  has  been 
demonstrated  to  be  utterly  inappreciable  so  far  as  it  coidd  possibly 
affect  either  scenic  beauty  or  any  public  interest.'® 

The  result  has  been  the  prevention  of  further  development  of 
industries  on  this  side  of  the  river,  where  there  is  a  demand  for 
immediate  use  of  all  the  electrical  energy  that  could  be  produced 
on  the  American  side  and  of  all  that  could  be  imported  from  the 
Canadian  side;  at  the  same  time  there  is  a  forced  and  steadily 
increasing  industrial  development  upon  the  Canadian  side,  where 
the  use  of  the  falls  for  power  is  limited  only  by  the  terms  of  the 
treaty.  As  fast  as  the  electrical  energy  manufactured  from  the 
wate^power  allowed  to  the  Canadian  side  is  taken  up  there,  the 
amount  which  can  ever  be  imported  to  this  coimtry  is  permanently 
decreased.  The  extra  amount  allowed  by  the  treaty  for  use  upon 
this  side  over  the  limit  retained  by  federal  legislation,  is  still  im- 
utilized.  Thus,  in  the  name  of  conservation,  industrial  growth 
and  aU  other  advantages  of  water-power  development  and  use  are 
promoted  by  the  United  States  Congress  upon  the  Canadian  side 
at  the  same  time  that  they  are  retarded  upon  the  American  side. 
A  more  unreasonable  and  suicidal  thwarting  of  the  true  policy  of 
conservation  could  not  be  devised. 

Conservation  under  State  Legislation. 

Some  well-meaning  friends  of  conservation  seem  to  be  obsessed 
with  the  idea  that  ownership  and  control  by  the  government, 
federal  or  state,  of  water-powers  must  be  extended  to  the  utmost 
limits,  and  that  constitutional  prohibitions  may  be  justifiably  dis- 
regarded or  evaded  in  so  far  as  they  stand  in  the  way  of  carrying 

"  See  Report  of  Hearings  before  House  Committee  on  Foreign  Affairs,  January  16, 
191 2,  and  following  days,  on  House  bills,  ''to  give  effect  to  the  fifth  artide  of  treaty 
between  the  United  States  and  Great  Britain,  signed  January  11, 1909";  also  report  of 
hearings  before  House  Committee  on  Rivers  and  Harbors,  January,  191 1,  on  the  same 
subject;  also  Report  of  Hearings  before  House  Committee  on  Rivers  and  Harbors, 
April,  1906,  on  the  Burton  Act;  also  report  on  "Water-Powers  of  Canada,"  published 
by  Commission  of  Conservation  of  Canada,  September,  191 1;  also  see  Reports  No. 
1488,  House  Committee  on  Foreign  Affairs,  February  8  and  February  25,  1913, 
62d  Congress,  3d  Session,  majority  and  minority  reports  on  H.  R.  28674. 
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out  this  idea.  It  is  the  blind  adherence  to  this  unlawful  and  unwise 
policy  which  has  the  greatest  effect  in  maintaining  a  barrier  to  what 
is  reaUy  the  conservation  of  water-powers,  because  it  discourages 
and  obstructs  proper  and  constitutional  legislation  for  the  promo- 
tion of  water-power  development.  That  this  is  true  with  respect 
to  federal  legislation  has  been  shown.  But  the  same  fallacy  pre- 
vails among  many  conservationists  with  respect  to  state  legislation. 
The  theory  is  too  prevalent  that,  because  the  federal  Supreme  Court 
has  fixed  the  state  law  as  the  law  of  property  rights  with  regard 
to  water-powers,  therefore  the  power  and  authority  of  the  state 
over  water-powers  are  imlimited.  This  idea  disregards  the  fimda- 
mental  proposition  of  constitutional  law  that,  where  vested  prop- 
erty rights  are  established  by  the  common  law  of  a  state,  then  such 
lights  cannot  be  diminished  or  destroyed  except  by  due  process 
of  law;  and  that,  therefore,  they  cannot  be  taken  away  by  any 
fiat  of  the  voters  whether  in  the  form  of  a  state  statute  or  in  the 
form  of  an  amendment  to  the  state  constitution.  The  law  of  the 
state  by  which  property  rights  are  determined  is  the  state  common 
law  as  adjudicated  by  the  decisions  of  the  highest  coiu't  of  the  state.'* 
The  rule  of  property  right  so  fixed  is  binding  upon  aU  courts,  in- 
cluding the  federal  courts,  so  far  as  concerns  property  rights  within 
the  state  in  question.  The  fact  that  in  some  states  a  more  ex- 
tended rule  of  ownership  and  control  by  the  state  has  been  estab- 
lished than  in  other  states  as  the  law  of  property  rights,  or  that 
the  rule  is  radically  different  in  different  states,  does  not  justify 
the  conclusion  that  any  state  may  arbitrarily  change  the  rule  of 
property  rights  from  that  which  has  once  been  established.  The 
fact  that  one  rule  in  one  state  has  been  established  with  a  better 
regard  for  public  policy,  than  the  rule  established  in  another  state, 
or  that  one  is  more  promotive  of  general  conservation  than  another, 
does  not  permit  an  arbitrary  change  of  property  law  in  a  state 
where  the  rule  may  be  less  favorable  to  general  public  advantage. 
As  to  each  state  we  have  to  take  the  rule  of  property  rights  as  we 
there  find  it,  and,  having  regard  for  that  rule,  work  out,  as  far  as 
possible,  consistently  with  the  law,  the  objects  of  conservation. 

*•  St.  Anthony  Falls  Water-Power  Co.  v.  Water  Commissioners,  i68  U.  S.  349, 
365,  3711  and  cases  cited  in  the  opinion;  Fallbrook  Irrigation  District  0.  Bradley,  164 
U.  S.  112,  159  (1896);  Kansas  v.  Colorado,  206  U.  S.  46,  94  (1907);  United  States  v. 
Rio  Grande  Co.,  174  U.  S.  690,  702  (1899). 
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The  too  prevalent  disregard  of  these  distinctions,  and  persistent 
attempts,  regardless  of  constitutional  limitations,  to  thrust  aside 
these  obstacles  presented  by  the  law,  have  tended  to  discredit  and 
to  retard  the  cause  of  conservation. 

Attempt  at  conservation  by  constitutional  fiat  is  illustrated  by 
the  adoption,  in  1889,  in  the  state  of  North  Dakota,  of  a  constitu- 
tional amendment  providing  that  ''all  flowing  streams  and  natural 
watercourses  shall  forever  remain  the  property  of  the  State  for 
mining,  irrigation,  and  manufacturing  purposes."  *®  The  decisions 
of  the  state  supreme  court  had,  as  against  subsequent  appropriation, 
already  established  the  law  of  riparian  rights  as  the  property  law 
of  that  state.^  In  a  later  case  this  constitutional  provision  was 
invoked  as  abolishing  that  law  of  riparian  rights;  but  the  state 
supreme  court  held  that  this  section  of  the  constitution  would  itself 
be  unconstitutional  if  it  appeared  that  the  property  rights,  as  fixed 
by  the  previous  decisions  of  the  state  court,  were  thereby  to  be 
invaded.^  Similar  attempts,  all  of  them  unsuccessful,  have  been 
made  to  change  a  state  common  law  of  riparian  rights  to  one  of 
state  control  and  ownership  of  water-powers.  Such  was  the  at- 
tempt made  in  the  Minnesota  legislature  of  191 1  when  the  Wis- 
consin water-power  statute  of  that  year  was  xirged  for  passage. 
Although  it  passed  the  house  it  was  stopped  in  the  senate  upon 
the  opinion  of  the  attorney-general  that  it  was  confiscatory  and 
unconstitutional. 

The  same  year,  however,  a  statute  was  passed  in  Wisconsin 
attempting  to  change  the  law  of  riparian  rights  established  in  that 
state  to  the  law  of  state  ownership  and  control  of  water-powers.^ 
This  legislation  proceeded  on  the  theory,  declared  in  its  preamble, 
that  all  the  beneficial  use  and  natural  energy  of  the  water  of  nav- 
igable streams  in  that  state  belong  to  tiie  state  in  trust  for  all  the 
people  and  are  subject  to  the  control  of  the  state  for  tiie  public 
good.  Beside  other  drastic  provisions,  it  attempted  to  levy  upon 
the  private  owner  in  behalf  of  tiie  state  tolls  at  varying  rates  per 
horse-power.  The  supreme  court  of  tiie  state  unanimously  de- 
clared the  statute  in  conflict  with  the  established  property  law,  and 

«  N.  D.  Const.,  Art.  XVII,  sec.  210. 

**  Sturr  V,  Beck,  6  Dak.  71,  133  U.  S.  541  (1890). 

**  Bigelow  r.  Draper,  6  N.  D.  152,  69  N.  W.  570  (1896). 

^  Wis.  Laws,  191 1,  c.  652. 
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confiscatory  and  unconstitutional.^  The  further  significance  of 
this  statute  as  an  alleged  conservation  measure  is  shown  by  the 
fact  that  the  passage  of  such  a  statute  was  made  the  chief  feature 
of  the  political  campaign  throughout  the  state  prior  to  the  election 
of  the  legislature  and  that  it  was  urged  to  the  voters  of  the  state 
and  afterwards  to  the  legislature  as  a  progressive  conservation 
measure.  However,  from  the  time  the  agitation  started  imtil  the 
decision  of  the  supreme  court,  invalidating  the  statute,  was  filed, 
water-power  development  in  the  state  of  Wisconsin  was  stopped. 
Indeed,  despite  the  action  of  the  state  supreme  court,  propositions 
for  water-power  development  in  that  state  are  still  regarded  by 
investors  as  unsafe.  They  prefer  investments  in  localities  where 
there  has  been  a  different  demonstration  as  to  the  prevailing  idea 
of  what  constitutes  conservation. 


Conservation  of  water-powers,  whether  through  national  or  state 
legislation,  will  never  be  realized,  so  long  as  the  fallacy  persists 
that  the  interests  of  conservation  and  the  interests  of  water-power 
owners  are  at  war  with  each  other.  This  fallacy  has  been  the  cause 
of  most  of  the  erroneous  and  futile  attempts  by  legislatures  to 
solve,  with  respect  of  water-powers,  the  problem  of  their  conserva- 
tion. This  fallacy  itself  has  sprung  from  a  failure  on  the  part  of 
both  classes  of  interests  to  appreciate  the  imderlying  principles 
involved.  Advocacy  of  hasty  and  extreme  measures,  inimical  to 
the  property  rights  of  private  owners  and  rendering  hazardous  the 
necessary  investments  of  capital,  has  tended  to  create  a  hostile 
atti Ade  on  the  part  of  private  interests  toward  the  carrying  out  of 
a  conservation  policy.  This  hostility,  in  its  turn,  incites  a  further 
spirit  of  antagonism  on  the  part  of  the  forces  of  conservation.  The 
questions  of  conservation  become  confounded  with  questions  con- 
cerning monopoly,  competition,  and  the  relations  between  the  pro- 
ducer and  the  consumer.  But  those  representing  the  two  classes  of 
interests  involved,  those  representing  the  public  and  those  repre- 
senting investors,  are  now  realizing,  more  than  ever  before,  the  fact 
that  real  advantage  to  any  locality  or  to  l^e  public  at  large  lies 
upon  the  same  lines  as  real  advantage  to  the  holders  of  investments 
in  water-power  development.    Both  should  recognize  the  feasibility 

**  State  ex  rel.  Wausau  St.  Ry.  Co.  t».  Bancroft,  148  Wis.  124, 134  N.  W.  330  (191 2). 
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of  getting  together  on  some  basis  which  will,  at  the  same  time  that 
it  admits  of  adequate  protection  to  the  public,  also  provide  an 
attractive  field  for  investment.  Public-utility  companies  should 
become  convinced  that  a  proper  and  fair  restriction  and  regulation 
in  the  operation  of  their  properties  are  reasonable  and  necessary, 
and  eventually  promotive  of  their  own  best  interests.  They  should 
be  convinced,  as  they  are  more  and  more,  that  reasonable  con- 
cessions, even  if  beyond  the  limit  of  their  exact  legal  obligations, 
assure  to  them  a  readiness  on  the  part  of  legislative  bodies  to  yield 
also  something  in  return,  including  a  more  certain  tenure  and  safer 
and  more  comprehensive  protection,  through  legislation,  of  the 
beneficial  use  belonging  to  them  as  proprietors.^ 

Both  the  public  and  the  private  interests  involved  require  water- 
power  utilization  and  further  opportimities  and  facilities  for  util- 
ization. The  fact  should  be  recognized  in  legislatures,  national 
and  state,  that  the  questions  of  the  control  of  rates,  of  proper 
regulation  and  of  prevention  of  monopoly,  can  be  adequately  solved 
without  being  confused  with  legislation  enacted  for  the  purpose  of 
encouraging  and  promoting  water-power  development.  It  should 
be  recognized  that  resort  need  not  be  had  to  specious  pretexts  to 
strain  or  evade  the  law  governing  the  rights  of  states  or  of  indi- 
viduals, and  that  the  refraining  from  undue  and  illegal  advantage 
and  privilege,  by  either  the  government  or  the  individual,  is  not 
inconsistent  with  a  proper  conservation  policy. 

Adequate  water-power  development  and  its  economical  operation 
mean,  to  some  extent  at  least,  combination  and  consolidation. 
They  involve  large  capital  investments.  But  they  do  not,  for  that 
reason,  mean,  as  is  too  often  assiuned,  either  a  menace  to  the  general 
public  interest  or  a  menace  to  the  consiuner  himself.  It  is  through 
private  ownership  and  control  of  water-powers  that  the  objects 
of  conservation  can  best  be  accomplished.  Investment  of  private 
capital  in  their  development  should  be  encouraged.  The  poUcy 
of  a  paternalistic  or  socialistic  control  by  the  government,  in  order 
to  extract  directly  from  the  proceeds  of  water-power  developments 
revenues  or  charges  for  the  benefit  of  the  people  as  a  whole,  is 
antagonistic  to  the  purposes  of  conservation.     Such  a  policy  is 

«  See  "The  Right  Use  of  the  Nation's  Water  Power"  by  M.  O.  Ldghton,  Chief 
Hydrographer  of  the  United  States  Geological  Survey,  Leslie's  Weekly,  February  20, 
1913- 
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founded  upon  an  unreasonable  misapprehension  of  the  signifi- 
cance of  private  ownership  and  of  large  investments.  Mr.  Justice 
Holmes  recently  said:  ^ 

"We  are  apt  to  think  of  ownership  as  a  terminus,  not  as  a  gateway  — 
and  not  to  realize  that,  except  the  tax  levied  for  personal  consimiption, 
large  ownership  means  investment,  and  investment  means'  the  direction 
of  labor  toward  the  production  of  the  greatest  returns,  returns  that  so 
far  as  they  are  great  show  by  that  very  fact  that'  they  are  consumed  by 
the  many,  not  alone  by  the  few.  If  I  might  ride  a  hobby  for  an  instant, 
I  should  say  we  need  to  think  things  instead  of  words  —  to  drop  owner- 
ship, money,  etc.,  and  to  think  of  the  stream  of  products;  of  wheat  and 
cloth  and  railway  travel.  When  we  do,  it  is  obvious  that  the  many 
consume  them;  that  they  now  as  truly  have  substantially  all  there  is,  as 
if  the  title  were  in  the  United  States;  that  the  great  body  of  property  is 
socially  administered  now,  and  that  the  function  of  private  ownership 
is  to  divine  in  advance  the  eqiulibrium  of  social  desires — which  socialism 
equally  would  have  to  divine,  but  which,  under  the  illusion  of  self-seek- 
ing, is  more  poignantly  and  shrewdly  foreseen." 

The  policy  of  conservation,  as  applied  to  water-powers,  should 
be  recognized  as  the  policy  of  promoting,  as  rapidly  and  as  exten- 
sively as  possible,  within  the  law,  the  utilization  of  the  p>erpetual 
and  inexhaustible  resources  afforded  by  every  water-power  in  this 
country,  the  development  of  which  is,  or  can  be  made,  economically 
feasible. 

Rome  G.  Brown. 

Minneapolis,  Minnesota. 

^  Speech  of  Mr.  Justice  Holmes  at  Dinner  of  the  Harvard  Law  Association  of  New 
York,  February  15,  1913,  Senate  Document  No.  1106,  62d  Congress,  3d  Session. 
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THE  CONSERVATION  OF  WATER  POWERS. 


"CJonservation"  is  a  much  used,  a  much  abused,  term.  In  its 
name,  many  salutary  reforms  have  oeen  advocated;  some  have  been 
accomplished.  In  its  name,  also,  have  been  committed  many  sins, 
both  of  commission  and  of  omission.  Some  men  who  arrogate  to 
themselves  the  title  of  "conservationists"  are  indictable  under  the 
charge  of  misbranding.  Many  whose  views  are  attacked  as  antago- 
nistic to  public  interest,  as  semsh  and  nonprogressive,  and  as  hosule 
to  the  pohcy  of  conservation  are,  nevertheless,  sane  and  discriminating 
advocates  of  a  wise  pubUc  policy. 

The  question  of  conservation,  as  the  term  is  here  used,  has  to  do 
with  the  policy  not  only  of  the  Governments,  Federal  and  State, 
but  also  of  the  people  at  large,  with  regard  to  those  resources  useful 
to  man  which  are  supplied  by  nature  m  a  form  easily  adaptable  to 
immediate  utilization,  and  particularly  with  regard  to  those  natural 
resomrces,  not  uniformly  distributed,  which  are  limited  in  extent  or 
in  quantity.  Among  such  natural  resources  are  the  minerals  in  the 
earth,  the  forests  growing  upon  the  earth,  and  the  waters  flowing 
over  the  earth.  Whether  appUed  to  any  or  all  of  these,  a  policy  ol 
conservation  should,  manifestly,  be  directed  neither  to  a  locking  up 
or  withdrawal  from  use  on  the  one  hand,  nor  to  an  indiscriminate  or 
wasteful  utilization  upon  the  other  hand.  Economy  in  its  best 
sense  should  prevail,  but  an  economy  which  has  regard  for  both  the 
present  and  the  coming  generations.  These  natural  resources  are 
placed  by  nature  for  the  use  of  man,  the  man  of  to-day  and  the  man 
of  the  future.  Where  present  and  future  interests  conflict,  those  of 
the  present  are  paramount.  It  is  not  justifiable  unduly  to  place 
burdens  and  restrictions  upon  tiie  present  generation  out  of  regard 
for  those  to  come  after  us,  nor  unduly,  by  present  extravagance,  to 
impose  unnecessary  burdens  upon  the  future.  More  than  that, 
neither  desires  for  the  present  nor  for  the  future  should  be  made  the 

1'ustification  or  pretext  for  measures  in  conflict  with  the  fundamental 
aws  of  personal  and  property  rights  which  are,  under  our  consti- 
tutional Government,  the  safeguards  of  our  free  institutions. 

Conservation,  then,  should  denote  the  policy  of  the  economical 
utilization  of  these  natural  resources,  and  of  the  utmost  protection, 
within  the  law,  of  such  economy,  consistent  with  the  needs  of  present 
and  of  future  generations. 

Importance  of  Watbb-Powbb  Conservation. 

The  two  great  natural  sources  of  energy  available  are  coal  deposits 
and  water  powers.^  The  total  stationary  power  used  in  the  United 
States  is  estimated    at   over    30,000,000  horsepower.'    The   total 

>  For  the  purpose  of  this  discosBloD  gas  and  oil  are  aaBomed  as  part  of  coal  depositB. 

>  See  the  rraort  of  the  United  States  ComxnisBioner  of  CoriMratlona  on  "Water  Power  Deyelopment  In 
the  United  Stetes,"  issued  hy  the  Department  of  Conuneroe  and  Labor,  Mar.  14, 1912. 
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developed  water  power  is  about  6,000,000  horsepower,  and  of  the 
latter  about  three-quarters  is  commercial  power;  that  is,  power  pro- 
duced for  sale.  The  amount  of  water  power  now  economically  capa- 
ble of  development  is  not  less  than  25,000,000  horsepower,  includms 
that  already  developed,^  and  is  by  some  authorities  estimated  as  hi^h 
as  35,000,000  hoise^owers.'  The  total  potential  water  power  of  the 
United  States  is  estunated  at  200,000,000  horsepower.'  The  present 
annual  coal  consumption  in  the  United  States  is  over  500,000,000 
tons,  and  at  the  present  rate  of  consumption  and  annual  increase  the 
supply  of  anthracite  coal  will  be  exhausted  before  the  end  of  the  pres- 
ent century.  The  known  supply  of  bituminous  coal,  while  sufficient 
for  six  or  seven  centuries  to  come,  assuming  that  the  present  rate  of 
consumption  continues,  is  in  fact  limited,  and  its  cost  to  the  consumer 
gradually  increases  as  the  supply  diminishes.^  While  the  cost  of 
developing  water  power  and  the  nazards  of  the  business  are  great,  the 
development  of  electrical  transmission  of  ener^  has  made  water- 
power  development  feasible  as  a  business  proposition  as  against  the 
cost  of  steam  power,  to  the  extent  that  the  amount  of  water  power 
which  is  yet  undeveloped,  but  which  could  be  economically  developed 
at  the  present  time,  amounts,  as  shown  above,  to  about  20,000,000 
horsepower.  As  fuel  grows  scarcer  and  as  the  science  of  electrical 
transmission  progresses  further  water  powers,  now  merely  potential, 
will  be  available  for  the  market.  It  ia  computed  that  unaer  average 
conditions  about  15  tons  of  coal  are  required  to  generate  1  horsepower 
a  year.*  The  use,  therefore,  of  the  20,000,000  horsepower  of  water 
power  now  unused  but  economically  available  would  reduce  the 
annual  coal  consumption  by  approximately  300,000,000  tons;  that  is, 
by  more  than  50  per  cent.  Thus  by  the  extended  utilization  of  one 
source  of  energy,  water  power,  two  objects  of  conservation  would  be 
accomplished — the  utilization,  without  loss,  of  one  natural  resource 
and  the  saving  from  loss  of  another. 

Conservation  of  Water  Powers  Means  Extension  of 

Their  Use. 

Herein  lies  the  peculiar  adaptability  of  the  policy  of  conservation 
to  the  use  of  water  powers.  The  three  natural  resources  referred  to 
represent  fairly  three  distinct  classes,  or  kinds,  differing  in  respect  of 
their  quality  of  persistence.  The  mineral  supply,  in  this  case  the 
coal  deposits,  is  mnited  hj  its  fixed  and  approximately  computable 
quantity.  In  the  case  of  timber,  while  the  present  supply  is  limited, 
it,  nevertheless,  is  naturallv  renewed.  Indeed,  the  nonuse  of  the 
quantity  ripe  for  use  is  itsen  a  waste;  but,  comparatively  speaking, 
timber  is  a  recurring,  even  if  not  a  constant  and  imdiminishing, 
natural  resource.  But  water  power  is  constant.  The  supply  is  not 
diminished  by  use,  for  in  itself  it  consists  in  the  development  and  use 
of  two  constant  factors,  (1)  supply  of  water  and  (2)  a  head  and  fall, 
through  which  the  weight  of  the  water  creates  energy  developable 
for  practical  use. 

>  Report  of  Commiarioner  of  Cotporatkma,  eupra;  hflerinfi  on  the  Development  and  Contra!  off  Wat« 
Power.  S.  Doc.  374,  63d  Cone.,  3d  seas.,  pp.  11, 14,  311, 373. 

•  8.  Doc.  374, 63d  Gong.,  3a  sees.,  pp.  11, 14, 33, 311, 373. 

•  8.  Doc.  374, 63d  Cong.,  3d  aeee.,  p.  375. 

•  H.  Sinclair  Putnam  in  Proccedingi  of  the  Gonfcrenoe  of  OoveinorB.  1908,  p.  397;  11.  O.  Leighton,  of 
United  States  Geological  Survey,  Annals  of  tlie  AnMrioan  Amdunj  of  PoUtiaal  and  Social  Sdenee,  Ifaj, 
1909,  p.  64. 

•  8.  Doc.  374,  pp.  36,31 
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Every  ton  of  coal  used  is  forever  lost  as  a  source  of  energy.  The 
use  of  every  15  tons  of  coal  means  that  the  natural  sources  of  energy 
have  been  forever  duninished  by  an  amount  equivalent  to  the  use  of 
1  horsepower  for  an  entire  year.  To  the  extent  that  any  (][uantity 
of  coal  IS  used  up  for  energy  before  the  time  when  its  use  is  neces- 
sary, in  place  of  an  equal  amount  of  energy  from  water  power,  such 
use  constitutes  a  waste  of  ener&;y.  On  the  other  hand,  the  nonuse  of 
any  quantity  of  water  power,  tmrough  lack  of  development  and  of  use 
of  water  powers,  the  development  of  which  is  commercially  feasible, 
means  a  waste  of  energy  wnich  can  never  be  recouped.  So  far  as 
such  waste  of  water-power  energy  is  accompanied  bj  the  further 
waste  of  coal  energy,  which  the  water-power  energy  might  otherwise 
replace,  there  results  a  double  and  continuous  loss  or  waste  of  the 
energy  available  from  natural  resources  and,  therefore,  of  these  two 
natural  resources  themselves.  The  primary  object  of  the  conserva- 
tion of  natural  resources,  which  is  to  preserve  them  from  waste,  is 
muiifesUy  doubly  opposed  by  any  policy  which  defeats  or  postpones 
the  development  and  utilization  of  water-power  energy. 

Because  it  is  inexhaustible  and  because  its  use  replaces  that  of 
anotiier  and  exhaustible  natural  soiux^e  of  energy,  water  power  is  the 
most  potent  of  all  natural  resources,  as  a  subject  and  agency  of  con- 
servation. In  the  ca«e  of  a  limited,  exhaustible,  and  rapidly  dimin- 
ishing supply  of  a  natural  resource,  such  as  that  of  coal  deposits, 
the  rorces  of  conservation  should  be  directed  to  the  prevention  of 
use,  as  far  as  consistently  possible.  But  the  correct  view  of  conser- 
vation inevitably  leads  to  the  demand  that,  in  the  case  of  water 
powers,  there  shall  be  encouraged  and  promoted  the  greatest  and 
most  immediate  use  possible. 

What,  then,  should  be  the  policy  and  attitude  of  our  State  and 
National  legislatures  and  of  the  people  as  a  whole  with  regard  to  the 
conservation  of  water  powers,  whicn,  as  we  have  seen,  means  their 
utilization,  immediately  and  universsilly,  and  to  the  greatest  extent 
possible,  consistent  witn  the  fundamental  consistutional  law  govern- 
ing the  rights  and  obligations  between  the  Federal  and  State  Govern- 
ments and  also  between  the  people  at  large,  represented  by  these 
governments  and  individuals  ? 

The  Government  as  Sovebeign  and  as  Proprietob. 

As  applied  to  water  powers,  a  policy  of  reservation  is  obviously 
repugnant  to  conservation,  for  the  latter  manifestly  means  imme- 
diate utilization  to  the  greatest  extent  possible.  Again,  legislative 
measures.  National  and  State^  while  directed  to  promote  present  and 
general  utilization,  should,  m  their  purpose  and  effect,  be  made 
consistent  with  the  fundamental  law  ol  private  property  rights. 
They  should  also  be  in  harmony  with  the  established  rights  and 
auUiority  of  the  Federal  and  State  Grovernments.  A  default  in  either 
of  these  particulars  signifies  a  misapprehension  of  the  real  meaning 
and  purpose  of  conservation  and  involves  a  departure  from  the  prin- 
ciples of  that  wise  and  progressive  policy.  Any  unnecessary  obstacle 
set  up  against  the  ready  development  and  use  of  water  powers  indi- 
cates a  policy  of  reservation  instead  of  utilization.  A  disregard, 
moreover,  of  the  rip^hts  of  individuals  by  either  the  Federal  or  State 
Governments,  or  of  the  rights  of  States  by  the  Federal  Govemmenti 
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leads  to  an  unwarranted  encroachment,  under  the  guise  of  serving  a 
paramount  public  interest,  upon  the  authority  and  rights  of  uie 
States,  or  upon  the  property  rights  of  individuals,  and  makes  con- 
servation a  mere  pretext  for  confiscation. 

From  the  failure  to  recognize  these  principles  of  conservation 
peculiarly  applicable  to  water  powers,  have  arisen  many  mistakes  in 
legislation  heretofore  enacted  ostensibly  in  the  interests  of  conserva- 
tion. Such  legislation  affects  two  classes  of  property — the  one  where 
the  element  of  proprietorship  in  the  Grovernment  is  absent,  and  where 
its  only  rights  are  those  arising  by  virtue  of  its  sovereign  authority 
to  regulate  commerce;  the  other,  where  the  Grovernment,  in  addition 
to  its  limited  rights  as  sovereign,  holds  the  water-power  lands  and 
rights  as  proprietor.  Obviously  the  rights,  obligations,  and  authority 
of  a  purely  sovereign  power  of  control  must  be  distinguished  from 
those  where  the  ius  publicum  and  the  ius  privatum  are  combined. 
To  the  latter  class  belongs  the  control  by  the  Federal  Government  of 
water  powers  which  are  part  of  the  public  domain ;  also  those  appur- 
tenant to  lands  and  rights  which  are  acquired,  by  purchase  or  expro- 
priation, by  a  Government,  National  or  State,  for  a  use  authorized  in 
the  public  mterest.  To  the  former  class  belongs  the  control  of  water 
powers  which,  under  the  established  law,  are  a  part  of  the  riparian 
land,  the  title  to  which  is  vested  in  private  ownership;  also,  as 
against  the  Federal  Government,  where  the  ownership  or  power 
of  control  is  vested  in  the  States. 

With  respect  to  these  classes  of  power  of  control,  let  us  examine 
the  present  legislative  policy.  First,  as  to  water  powers  on  the 
public  domain. 

Water  Powers  on  the  Public  Domain. 

As  to  lands  upon  the  public  domain,  the  Federal  Government  is 
both  sovereign  and  proprietor.  The  question  of  its  control  of  water 
powers,  which  are  part  of  the  public  domain,  is,  therefore,  one  of 
policy  rather  than  one  of  constitutional  law.  The  present  avowed 
policy,  however,  is  one  of  delay,  hindrance,  and  reservation  rather 
than  one  of  encouragement  to  use.  The  public  domain  is  mostly 
confined  to  the  far  Western  States,  where,  particularly  in  the  moun- 
tainous regions,  large  and  valuable  undeveloped  water  powers  have 
long  lain  dormant;  but  their  development  is  now  economically 
feasible  for  markets  creating  a  demand.  They  are  potentially  the 
source  of  stupendous  industrial  growth.  Water-power  development, 
however,  involves  immense  expense  in  construction  and  maintenance 
of  water  power  and  electrical  plants,  and  of  transmission  lines. 
Large  capital  investment  is  necessary.  Capital  is  furnished,  as  any 
other  commodity,  upon  terms  commensurate  with  the  hazards  of  the 
enterprise,  and  with  the  degree  of  certainty  of  tenure  and  of  the 
probability  of  the  ultimate  return  of  the  actual  investment  with 
fair  profits  thereon.  As  the  Grovernment  owns  the  water  powers  on 
the  public  domain,  it  is  proper  that  a  charge,  fair  under  all  the  cir- 
cumstances, should  be  reserved  for  the  right  to  utilize  them.  But 
the  uncertainty  of  tenure  and  the  onerous  conditions  imposed  in 
grants  of  water-power  rights  upon  the  public  domain  have  prevented 
any  considerable  development.  A  company  or  an  individual  desiring 
to  develop  water  power  upon  the  public  domain  must  first  appropriate 
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the  water  under  the  laws  of  the  State  where  the  power  site  is  situated. 
This  provision  recognizjBs  the  laws  of  those  States  in  which  most  of 
the  public  domain  is  situated,  and  where  the  common  law  of  riparian 
rights  has  been  replaced  or  modified  by  that  of  prior  appropriation. 
It  recognizes,  also,  the  rule,  established  as  to  ail  States,  that,  as 
between  the  individual  and  the  Government,  Federal  or  State,  the 
individual  rights  are  established  and  enforced  according  to  the  prop- 
erty law  of  uie  State  wherein  the  land  is  situated,  subject  always  to 
the  authority  of  the  Congress  to  regulate  commerce;  that  is,  in  the 
case  of  waterways,  to  regulate  navigation.*  Before  development 
one  must,  upon  application,  obtain  the  permission  of  the  Secretary 
of  Agriculture  or  the  Secretary  of  the  Interior,  to  use  such  portion 
of  the  public  domain  as  may  be  necessary  for  a  dam,  power  plant, 
and  transmission  lines;  and  such  permit  is  revocable  at  the  will 
of  such  department  and  subject  to  such  changes  and  conditions  as 
it  may,  from  time  to  time,  see  fit  to  impose.  The  land  still  remains 
subject  to  entry  under  the  homestead  or  mining  laws  and  such  entry 
may  effect  a  revocation  of  the  permit.  If  the  jurisdiction  over  the 
land  in  (question  is  transferred  from  one  department  to  another,  the 
permit  is  thereby  automatically  revoked.  There  is  no  provision 
for  uniform  rules,  to  insure  certainty  or  consistency  in  the  privileges 
conferred  or  in  the  obligations  imposed.'  This  policy  of  legislative 
discouragement  evolved  into  an  avowed  legislative  policy  of  complete 
reservation,  when,  in  1910,  the  Congress  authorizea  the  President,  in 
his  discretion,  to  withdraw  from  settlement,  location,  sale,  or  entry, 
any  of  the  puolic  lands  and  to  reserve  the  same  for  water-power  sites 
or  other  enumerated  uses  until  such  withdrawals  or  reservations 
should  be  revoked.*  Under  the  authority  thus  granted  there  have 
been  withdrawn  from  location  or  use  most  of  the  desirable  water- 
power  sites  upon  the  public  domain.  The  amount  of  water  power 
now  undeveloped  and  capable  of  development  in  the  national  forests 
is  estimated  at  over  13,000,000  horsepowers,  as  against  about  300,000 
horsepowers  now  developed.  This  does  not  include  a  very  large, 
but  less  proportionate,  amount  of  undeveloped  water  power  on  other 
parts  of  the  public  domain.* 

It  is  manifest  that  a  proper  conservation  policy  demands  that 
all  these  water  powers  be  available  for  immediate  use  and  that  a 
definite,  consistent  policy  be  adopted  with  regard  to  their  control. 
Safeguards  may  be  provided  against  purely  si>eculative  entries  and 
against  monopoly.  At  the  same  time  the  greatest  encouragement 
should  be  given  to  capital  for  investment.  The  chances  of  any 
automatic  revocation  ot  permits  should  be  eliminated.  The  power 
of  arbitrary  revocation  snould  not  be  reserved.  If  a  time  limit  is 
fixed,  it  should  be  for  a  long  period,  not  less  than  50  years.  But 
any  fixed  time  limit  without  provisions  for  renewal  upon  definite 
terms  is  a  great  obstacle  to  investment.  Investors  are  reasonably 
entitled  to  be  assured  of  a  return  of  their  investment  with  an  an- 
nual profit   commensurate  with   the  hazards  incurred.     If  at  the 

i  Act  of  July  26, 1866,  U.  S.  Rev.  8tat,  aec.  2339;  act  of  July  9, 1870,  U.  S.  Rev.  SUt,  aec.  2340;  act  of 
liar.  3, 1877  (Deeert  Land  Act),  19  U.  S.  Stat.  L.,  377;  St.  Anthony  Fails  Water  Power  Co.  v.  Water  Com- 
mlasloners,  168  U.  8.,  358,  365. 

I  Act  of  Feb.  26, 1897,  29  U.  S.  Stat  L.,  509;  act  of  June  4, 1897, 30  U.  S.  Stat  I^.,  34-36;  act  of  Feb.  15, 
1901, 31  U.  S.  Stat.  L.,  790;  act  of  Feb.  1, 1905,  33  U.  8.  Stat.  L.,  628. 

s  Act  of  June  25, 1910, 36  U.  8.  Stat.  L.,  847. 

« Report  of  CommlaaloDflr  of  Corporatkina  on  Water  Power  Deyatopment  In  United  States,  Mar.  14, 1912, 
VP*  194-196. 
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end  of  a  fixed  period  thej  are  to  forfeit  their  plant,  or  be  subject 
to  a  renewal  of  their  permit  upon  terms  not  agreed  upon  in  advance, 
or  be  compelled  to  turn  over  their  plant  upon  the  payment  merely 
of  its  then  cost  of  reproduction,  their  service  charges  must  be  in- 
creased so  that  at  the  expiration  of  the  permit  they  shall  have 
received  from  the  consumers  not  only  interest  and  profits  but  also 
the  entire  amount  originally  invested  in  structures,  renewab,  and 
improvements.  Assurances  of  continuity  of  tenure,  either  by  pro- 
vision for  renewals  of  permits  for  definite  terms  or  by  perpetual 
permits,  subject  to  specific  rates  for  rentals  or  charges  measured 
oy  the  success  of  the  enterprise  as  evidenced  by  profits,  would 
establish  a  tangible  and  businesslike  basis  for  investment.  A 
permit  should  be  revocable  only  for  cause  and  after  an  adjudica^ 
tion.  Rates  to  consumers  should  be  subject  to  the  control  of  the 
various  States  in  which  the  product  is  supplied,  thus  making  the 
control  of  rates  subject  to  the  same  rules  as  are  applicable  to  other 
similar  public-service  enterprises. 

These  are  simple  nroblems  and  can  be  easily  and  wiselv  solved  if 
they  are  approachea  in  the  true  conservation  spirit.  The  present 
obstacle  to  their  solution  is  the  too  prevalent  idea  that  proper 
regard  for  the  interests  of  private  investors  is  a  lieresy  of  conser- 
vation and  that  the  reservation  to  the  Government  of  the  very 
utmost  possible  of  profit  and  of  advantage  is  of  the  essence  of 
conservation. 

Water  Poweb  at  Government  Navigation  Dams. 

Under  its  constitutional  power  to  regulate  commerce  the  Con- 
gress has  paramount  control  of  navi^tion  in  the  navigable  streams 
and  waters  of  the  United  States.*  Under  this  power  the  Federal 
Government,  with  the  authority  of  the  Confess,  has  constructed 
and  maintains  on  rivers,  at  various  points  m  the  United  States, 
navigation  dams  with  locks  and  power  appliances  necessary  for 
their  operation.  For  such  purpose  it  sometimes  purchases  or 
expropriates  the  necessary  riparian  lands  and  rights,  and  thereby 
becomes  the  proprietor,  not  only  of  the  structures  and  appurte- 
nant appliances,  but  also  of  the  riparian  land  and  rights  included 
in  or  affected  by  the  structures  and  by  their  operation,  and  hence 
is  owner  of  the  water  power  developed  at  such  a  dam.  It  has  no 
power  or  authority  to  construct  or  operate  a  dam  for  water-power 
purposes  except  for  its  own  direct  use.  The  Government  could 
not,  either  as  proprietor  or  sovereign,  erect  and  operate  a  dain  pri- 
marily for  water  power,  and  seU  or  lease  either  the  structures  and 
water-power  rights  or  the  power  produced.  Where,  however,  it 
owns  water  power  created  incidentally  to  its  authorized  navigation 
improvements  it  may  sell  or  lease  tne  surplus  water  not  required 
for  its  own  use,  and  upon  such  terms  as  it  may  choose  to  make  with 
any  purchaser  or  lessee.  The  right  to  make  terms  and  conditions 
for  such  use  of  the  water  power  ooes  not  rest  upon  the  fact  that  the 
water  power  is  incidental  to  a  navigation  improvement;  neither 
does  it  rest  upon  the  fact  that  the  Government  has  control  of  the 
river  for  the  purposes  of  navigation.    This  right  is  based  expressly 

I  oibboxu  V.  Ogden,  9  WheaU  (U.  8.),  1;  Tho  Oenesee  Chief  p.  Fitohugh,  13  How.  (U.  8.),  443. 
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Upon  the  fact  that  the  Government,  by  virtue  of  its  acquirement  of 
the  riparian  rights,  holds  a  proprietary  interest  in  the  water  power 
in  question,  and  that,  as  such  proprietor,  it  may  deal  as  any  holder 
of  a  proprietary  interest.* 

The  Federal  Government  has  a  certain  power,  |uising  by  virtue  of 
its  sovereign  power  under  the  commerce  clause,  of  control  over 
navigation.  This  sovereign  power  is  limited.  By  virtue  of  that 
power  alone  it  has  no  ownership  or  control  over  water  powers  as 
such,  whether  they  be  developed  at  navigation  dams  or  otherwise. 
It  may  acquire  further  rights,  either  of  ownership  or  of  control,  by 
attacmng  to  its  sovereign  right  certain  proprietary  rights;  and  it  is 
the  extent  of  its  acquirement  of  such  proprietary  rights  which, 
mainly,  determines  the  relations  and  obligations  between  the  Gov- 
ernment and  the  riparian.  In  the  foregoing  I  have  assumed  that 
when  the  Government  entered  upon  the  construction  of  a  naviga- 
tion dam  it  acquired  not  only  sufficient  riparian  land  for  its  dam 
abutments  and  other  rights  within  the  bed,  but  also  the  riparian  • 
water-power  rights  affected  by  the  dam;  that  is,  that  it  became,  by 
purchase  or  otherwise,  through  private  or  State  grants,  or  both, 
proprietor  of  the  water  power  itself.  Such  were  the  circumstances 
m  the  Case  of  the  Green  Bay  Co.  v.  Patten  Paper  Co. 

To  cite  that  case,  however,  as  authority  for  the  claim  that,  be- 
cause the  navigation  dam  has  been  constructed  by  the  Government 
under  its  constitutional  power  of  control  over  navigation,  it  thereby 
acquires  either  ownership  or  control  over  all  the  water  power  de- 
veloped at  the  navigation  dam,  is  to  lose  sight  of  many  obvious  and 
controlling  distinctions.  It  is  not  necessary  here  to  decide  the 
question,  wliich  is  sometimes  disputed,  whether  the  Government 
has  the  right  to  condemn,  or  even  to  acquire  by  purchase,  any 
water-power  rights  beyona  those  which  are  reasonably  necessarp* 
to  enaole  it  to  construct  and  operate  the  navigation  dam.  That  it 
may  do  so,  at  least  to  the  extent,  required  for  navigation  purposes, 
is  manifest.  That  it  has  no  ownersnip  or  control  of  any  amount 
of  water  power  beyond  the  quantity  required  for  such  navigation 
purposes,  except  through  an  acquirement  for  which  compensation 
IS  made,  is  equally  manifest.  The  mere  fact  that  the  surplus  water 
power  is  developed  by  the  navigation  dam  does  not  cnange  the 
proprietary  right  to  such  water  power  from  the  riparian  to  the  sov- 
ereign. The  water  power  is  not  "created"  by  the  dam.  It  was  cre- 
ated by  nature  when  the  quantity  of  flow  and  the  head  and  fall 
were  made  a  natural  incident  to  the  riparian  real  estate.  Its  ownei> 
ship  in  the  riparian,  established  by  nature,  was  confirmed  by  the 
law  of  the  land  which  vested  it  in  him  as  a  property  right  iure  naturee. 
Its  incidental  development  through  a  construction  by  one  who  is 
not  its  owner  does  not  change  its  ownership  any  more  than  would 
the  fetching  to  market  by  one  man  of  goods  owned  by  another. 

It  is  consistent  with  its  constitutional  power  of  navigation  control 
that  the  Government  should  have  or  acquire  the  right  to  occupy  the 
bed  of  the  stream  with  its  navigation  dam,  the  right  thereby  to 
develop  and  use  such  an  amount  of  water  power  as  is  necessary  to 
operate  the  dam  for  navigation  purposes,  the  right  to  raise  and  lower 
the  waters  in  the  pool  above  the  dkm  in  the  operation  cf  the  locks, 

>  Greea  Bay  Co.  v.  The  Patten  Paper  Co.,  172  U.  S.,  68;  173  U.  8..  179. 
8.  Doc.  14,  63-1 2 


10  THE  GONSEBVATION  OF  WATER  POWEBS. 

the  right  to  acquire  land  for  dam  abutments,  flowage,  and  other 
necessary  purposes,  and  that,  to  the  extent  reasonably  necessary 
for  purely  navigation  purposes,  it  should  assert  and  exercise  these 
rights,  so  belonging  to  it  or  so  acquired,  as  paramount  to  the  rights 
of  ownership  or  of  use  belonging  to  the  riparian.  But  the  reasonable 
necessity  for  navigation  purposes  marks  the  limit  of  the  rights  which 
the  Government  has  or  can  acquire  against  the  will  of  the  riparian, 
or  as  purely  paramount  rights. 

We  have  nere  a  surplus  water  jpower,  developed  incidentally  to 
the  navigation  improvement,  the  (government  owning  and  control- 
ling to  the  limit  of  navigation  interest,  the  riparian  owning  the  re- 
maining rights.  This  is  an  obverse  case  to  the  development  by  the 
riparian  of  the  water-power  dam,  under  consent  of  the  Government 
acting  in  the  interests  of  navigation;  for  in  the  latter  ease  the  navi- 

fation  facilities  are  incidental  to  the  water-power  improvement.  In 
oth  instances  the  question  of  the  rights  and  obligations  between  the 
Government  and  the  riparian  can  be  properly  solved  onlj  by  observ- 
ing the  distinctions  arising  from  tne  sources  of  their  respective 
rights.  If  it  were  physically  feasible,  as  it  might  be  in  some  cases, 
that  the  surplus  water  power  could  be  utilized  without  the  aid  of  the 
navigation  dam,  the  riparian  would  have  the  right  to  enjoy  the  full 
beneficial  use  of  such  power,  subject  to  the  condition  that  he  did  not 
affect  the  flow  at  the  navigation  dam  in  such  a  way  as  to  interfere 
with  its  operation  for  navigation.  This  might  be  done,  for  example, 
by  constructirg  around  the  pool  created  by  the  navigation  dam  or, 
if  the  contour  of  the  river  permitted,  by  constructing  across  the  own- 
er's land  from  a  point  above  the  pool  to  a  point  below  the  dam;  but 
the  expense  of  such  development  in  most  instances  would  be  pro- 
hibitive. The  possibility,  nowever,  illustrates  the  nature  of  the 
riparian  right.  On  the  other  hand,  to  allow  the  riparian  the  free 
use  of  the  development  of  his  surplus  water  power  afforded  by  the 
navigation  dam  itself,  would  give  .to  him  a  financial  advantage  from 
the  navigation  development.  If,  therefore,  he  were  to  use  his  sur- 
plus water  power  unoer  the  navigation  development,  instead  of  by 
a  more  expensive  independent  water-power  development,  it  would 
be  proper,  regardless  of  his  technical  legal  rights,  that  he  should  pay 
to  the  Government  for  such  advantage  an  annual  chaise  based  upon 
the  fair  cost  of  construction  and  mamtenance,  not  of  me  navigation 
dam  and  facilities  as  constructed  by  the  Government,  but  of  such 
water-power  dam  as  would  have  been  reasonably  necessary  if  the 
navigation  improvement  had  not  been  made.  These  should  be 
matters  of  contract  adjustment  between  the  Government  and  the 
riparian.  What  we  are  here  interested  in  is  the  fact  that,  vrithout 
acquirement  by  the  Government  with  compensation,  the  surplus 
water  power  at  navigation  dams  belongs  to  the  riparian;  meaning  by 
surplus  water  power,  all  water  power  and  all  use  of  the  water,  not 
reasonably  necessary  to  the  operation  of  the  dam  as  a  navigation 
facility. 

Tliis  distinction  between  the  proprietary  interest  of  the  Govern- 
ment and  its  right  of  control  as  sovereign  under  its  constitutional 
power  to  regulate  navigation  is  an  important  one,  for  the  refusal  by 
avowed  advocates  of  conservation  to  recognize  tliis  distinction  has 
occasioned  disputes  which  have  become  the  most  serious  obstruction 
to  tlie  utilization  and  therefore  to  the  conservation  of  water  powers 
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appurtenant  to  private  riparian  lands.  Tlxis  leads  to  a  discussion  of 
the  legislative  policy  of  conservation  as  applied  to  private  riparian 
water  powers  upon  navigable  streams. 

Private  Riparian  Water  Powers. 

Subject  to  the  paramount  control  of  the  Federal  Government  to 
protect  navigation,  as  already  defined,  the  control  of  water  powers 
upon  all  streams,  navigable  or  unnavigable,  belongs  to  the  States 
within  which  the  water  powers  are  located.  This  applies  to  all  the 
original  States  and  to  States  since  admitted  to  the  Union,  and  as 
between  the  State  and  individuals  the  proprietary  interest  and  its 
character  and  extent  are  determined  by  the  law  of  property  rights  as 
established  in  the  respective  States.^  In  accordance  with  these  prin- 
ciples, so  definitely  nxed,  the  Confess  has  expressly  recognized  by 
Federal  statutes  the  controlling  efficacy  of  local  property  laws  and 
customs  with  regard  to  water  rights  existing  in  tnose  States  where 
the  common  law  has  been  either  repudiated  or  modified,  and  has  in 
statutory  terms  confirmed  tlie  rule  established  by  the  decisions  just 
cited  from  the  Federal  Supreme  Court.*  Nevertheless,  inconsistently 
in  the  face  of  these  admitted  rules  of  State  control  for  water-power 
purposes,  the  United  States  Forest  Service,  assuming  to  act  under  its 
authoritv  for  establishing  rules,  has  indirectly  encroached  upon  the 
power  01  the  States  to  control  watercourses  by  establishing  restrictive 
rules  and  reflations  for  such  i)arts  of  the  public  domain  as  are 
essential  for  dam  and  reservoir  sites,  canals,  transmission  lines,  and 
for  similar  uses,  thus  extending,  indirectly,  the  policy  or  lack  of  policy 
of  revocable  permits  and  insecure  tenure  of  investors  to  the  develop- 
ment of  water  powers  upon  many  navigable  and  unnavigable  streams 
and  watercourses,  the  control  of  which  for  water-power  purposes 
belongs  to  the  States.* 

Accordingly,  in  order  to  determine  the  law  of  property  rights  of 
the  individual  as  against  the  State,  or  of  either  or  both  as  against 
the  Federal  Government,  and  therefore  to  determine  the  ride  by 
which  the  Federal  Government  itself  and  its  courts  are  bound,  we 
have  to  resort  to  the  law  as  established  by  the  respective  States.  So 
it  is  that  in  Arizona,  Colorado,  Idaho,  New  Mexico,  Nevada,  Utah, 
and  Wyominff  the  so-called  *' Colorado  doctrine"  governs,  whereby 
the  common  law  of  riparian  ownership  and  control  of  water  powers 
is  repudiated  and  the  law  of  control  by  the  State  prevails.  State 
statutes  allowing  and  re^^ulatins  appropriation  of  waters  for  power 
and  other  private  uses  with  prelerence  in  the  order  of  actual  appro- 
priation.*    In  others  of  the  far  western  States  there  prevails  the 

California  doctrine,"  by  which  the  common  law  of  riparian  rights 
governs,  modified  only  by  appropriation  rights  vested  before  the 
riparian  lands  passed  to  private  ownership.  This  is  the  rule  in  Cali- 
fornia, Kansas,  Montana,  North  Dakota,  Oklahoma,  South  Dakota, 
and  other  States.* 

1  St.  Anthony  Falls  Water  Power  Co.  v.  Water  CommlBsioners,  168  U.  S.,  358,  and  cases  cited  in  opinion. 
>  Act  of  July  26,  1866,  14  U.  S.  Stat.  L.,  253,  and  other  Federal  statutes  above  cited;  also  act  of  Mar.  3, 
1891,  repeal  of  timber  culture  laws;  and  act  of  June  4, 1897,  the  Forest  Service. 

*  See  Forest  Service  "  Use  Book,"  iflsued  by  Secretary  of  Agriculture  Dec.,  28, 1910. 

*  Land  &  Canal  Co.  v.  Ditch  Co.,  18  Colo.,  1;  Kansas  v.  Colorado,  206  U.  8.,  46;  BoquJll&s  Co.  v.  Curtb, 
213  U.  S.,  339;  United  States  i;.  Rio  Grande  Co.,  174  U.  S.,  706. 

»  Lux  V.  Haggin,  09  Gal.,  355;  Bigelow  v.  Draper,  6  N.  Dak.,  152;  Starr  v.  Beck,  6  Dak.,  71, 133  U.  8.,  641. 
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In  the  States  lying  east  of  or  bordering  upon  the  Mississippi  River 
the  common-law  rule  of  riparian  rights  generally  prevails.  In  these 
States,  to  the  extent  that  tne  common  law  of  ripanan  rights  has  been 
retained,  the  right  to  the  beneficial  use  of  the  water  power  appurte- 
nant to  riparian  land  is  a  part  and  parcel  of  the  land  and  belongs  to 
the  riparian  owner.  The  State  has  no  right  of  ownership  or  control 
in  a  proprietary  sense.  Its  rights  are  confined  to  that  of  a  sovereign 
power  of  control  for  the  pubUc  use  of  navigation.  All  proprietary 
mterests  belong  to  the  riparian  and  extend  to  all  beneficial  uses  of 
the  water  power,  including  the  revenues  therefrom.*  The  distinction 
as  to  navigable  streams,  that  in  some  States  the  riparian  title  extends 
only  to  high-water  mark  with  the  limited  sovereign  title  in  the  bed 
and  waters,  and  that  in  other  States  the  riparian  title  extends  to  the 
middle  of  tne  stream,  subject  to  the  sovereign  control  for  navigation, 
is,  for  practical  purposes,  merely  speculative.'  The  rule  is  the  same 
whether  the  stream  be  intrastate,  interstate,  or  an  international 
boundary.' 

These  rights,  reserved  to  and  established  in  the  States,  and  these 
property  rights  of  beneficial  use,  fixed  by  the  law  of  the  States  in  the 
riparian,  are  subject  only  to  the  paramount  control  of  the  Federal 
Government  for  the  definite  and  specific  purpose  of  protecting  navi- 
gation. The  authority  of  the  Congress  is  limited  to  the  prevention 
of  any  unreasonable  interference  with  navigation.*  Altnough  the 
interests  of  navigation  are  paramount,  the  sovereign  right  of  the 
Government,  national  or  State,  to  control  or  protect  lor  this  or  other 
pubhc  use,  while  a  conflicting  interest,  is  not  inconsistent  with  the 
exercise  of  the  private  right.  Each  must  have  regard  for  the  other, 
but  the  private  right  persists  up  to  the  point  where  its  exercise 
becomes  an  imreasonable  interference  with  the  public  right.  Both 
rights  are  limited,  but  the  exercise  of  the  limited  public  right  can 
not  be  used  as  a  means  of  extinguishing  or  appropriating  the  private 

right.* 

Government  Control  op  Water-power  Dams. 

With  the  object  of  protecting  highway  streams  from  unreasonable 
interference  with  navigation  by  pnvate  structures,  including  water- 
power  dams,  the  Congress  has  provided  that  such  structures  are 
prohibited  except  with  the  consent  of  the  Congress  and  that  the 
plans  shall  be  subject  to  the  approval  of  the  Secretary  of  War  and 
of  the  Chief  of  Engineers.'  The  influence  of  one  view  of  the  policy 
of  conservation  is  shown  by  later  legislation  compelling,  at  the 
expense  of  private  owners,  the  construction  and  maintenance  in 
water-power  dams  of  navigation  locks  and  the  furnishing  of  power 
to  operate  the  same,  and  imposing  charges  out  of  revenues  from  the 
water  power,  to  be  used  to  promote  navigation  in  other  parts  of  the 
stream;  also   limiting   the  period  of  Feaeral  consent   to  50  ^^ears, 

1  Bt.  Anthony  Falls  Water  Power  Co.  v.  Water  Commissioners,  168  U.  8.,  358,  citing  the  property  law 
of  Minnesota,  which  is  substantially  that  of  all  riparian  right  States. 

*  Union  Depot  Co.  v.  Brunswick,  31  Minn.,  297;  Lamprey  v.  State,  52  Minn.,  181;  Hobart  v.  Hall,  174 
Fed.,  433,  aff'd  186  Fed.,  426. 

>  United  States  v.  Chandler-Dunbar  Co.,  209  U.  B..  447;  Niagara  County  v.  College  Hrights  Co.,  Ill  N.  Y^ 
App.  Div.,  770:  People  v.  Smith,  70  N.  Y.,  App.  Div.  543,  afl*d  176  N.  Y.,  469. 
4  Union  Bridge  Co.  v.  United  States,  204  UT  8..  399. 

•  State  ex  rel.  Wausau  Street  R.  Co.  v.  Bancroft.  148  Wis..  124;  Crookston  Co.  v.  Spragoe,  91  Minn.,  4S1. 
On  this  and  other  points  see  "Limitations  of  Feaeral  Control  of  Water  Poweis,"  by  Rome  O.  Brown, 
S.  Doc.  No.  721, 620  Cong.,  2d  sess. 

«  Act  of  Sept.  19,  imo,  §0  U.  8.  Stat.  L.,  426;  act  of  July  13, 1802, 27  U.  8.  Stat  L.,  88;  act  of  Mar.  8,  18Q0l 
30  U.  8.  Stot.  L.,  1121. 
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without  any  provisions  for  renewal  or  for  compensation,  at  the 
expiration  of  that  period,  for  the  cost  or  value  of  structures.*  As 
late  as  1910  the  National  Waterways  Commission,  referring  to  the 
attempt  of  the  Federal  Government  to  collect  tolls  from  the  revenues 
of  the  private  water-power  owner,  stated  that  it  was  without  authority 
and  that  such  tolls,  if  imposed,  could  not  be  collected,  because  the 
Federal  Government  has  no  proprietary  interest  and  no  right  arbi- 
trarily to  grant  or  withhold  consent,  and  that  such  tolls  could  not  be 
leviea  on  the  theory  of  a  tax,  because  they  discriminated  against 
future  developments  in  favor  of  those  already  made.^  This  was  after 
a  most  thorough  examination  of  the  practical  and  legal  questions 
involved,  both  in  Congress  and  at  special  hearings  before  the  com- 
mission. Yet,  in  March,  1912,  the  same  commission,  in  its  final 
report.,  urges  complete  Federal  control,  under  the  commerce  clause, 
of  all  hydroelectric  plants  upon  all  streams  and  in  all  States,  and  that, 
until  such  control  be  exercised,  charges  be  made  in  favor  of  the 
Government  out  of  the  revenues  of  the  private  water  powers  in  order 
to  create  a  fimd  for  the  generaJ  purposes  of  navigation  improvement.' 
An  attempt  is  now  being  made  in  the  Congress  to  msert  in  the  so-called 
Connecticut  River  bill  a  provision  for  such  revenue  charges,  and  the 
chief  supporter  of  this  proposition  is  the  chairman  of  tne  National 
Waterways  Conmiission.*  Ihe  same  policy  was  also  supported  by 
Secretary  of  War  Stimson,  Secretary  of  the  Interior  Fisher,  and  by 
President  Taft.» 

The  dispute  over  this  question,  which  has  been  carried  on  in  the 
Congress  for  several  years,  and  which  is  now  at  its  height^  has 
been  and  threatens  to  continue  a  serious  obstacle  to  private 
water-power  development.  It  is  a  dispute  between  ultraconserva- 
tionists  upon  the  one  side  and  the  more  conservative  element 
upon  the  other.  The  source  of  the  diflBculty  is  obviously  the  grow- 
ing tendency  to  depart  from  the  practical  and  fundamental  principle 
of  conservation  of  wate^;  powers,  which  is  to  promote  their  immedi- 
ate and  general  utilization,  and  to  view  private  water  powers  pri- 
marily as  a  possible  source  of  direct  revenue  for  public  use. 

It  IS  in  this  respect  that  the  drastic  innovations  of  the  dam  acts 
of  1906  and  1910  have  discouraged  water-power  development. 
They  put  upon  the  owner  the  burden  of  a  large  initial  expense  in 
favor  of  the  Government,  and  limit  the  right,  acquired  under  con- 
sent of  the  Congress,  to  a  period  of  50  years,  without  any  provision 
for  adjustment  Detween  the  owner  ana  the  Government  at  the  end 
of  that  period.  And  the  power  is  reserved  to  revoke  the  permit  at 
any  time,  upon  paying  to  the  owner  the  then  reasonable  value  of 
the  physical  plant.*  Such  provisions  are  naturally  obstacles  to 
improvement;  and  the  National  Waterways  Commission,  in  its 
final  report,  says,  with  reference  to  them,  tnat — 

experience  has  shown  that  these  provisions  are  not  well  suited  to  encoura^  develop- 
ment of  water  power  or  to  protect  the  public  interest.    Nothing  is  more  discouraging 

1  Act  of  June  21, 1006, 34  U.  8.  Stat.  L.,  386;  act  of  June  23, 1910. 36  U.  8.  SUt.  L.,  593. 

>  Report  National  Waterways  Commission,  8.  Doo.  No.  469. 62d  Cong.,  2d  soss.,  p.  86. 

>  Report  National  Waterways  Commission,  8.  Doc.  No.  469,  62d  Cong.,  2d  sess.,  p.  61. 

*  See  majority  and  minority  reports  United  States  Senate  Commeroe  Committee,  No.  1131,  62d  Cong., 
3d  sess.    See  "who  Owns  the  Water  Powers,"  by  Rome  O.  Brown.  Case  and  Comment,  March,  1913. 

•  See  Report  Commeroe  Committee  on  the  Coosa  River  bill,  8.  7243, 62d  Cong.,  2d  sess.;  veto  message  of 
the  President  on  the  same  bill;  but  compare  opinion  of  Seoretanr  of  War  Taft  In  Des  Plaines  River 
matterjFeb.  23, 1907;  report  House  Committee  on  Interstate  and  Foreign  Commeroe,  Feb.  25,  1909,  60th 

•let  of  June  21, 1906, 34  tJ.  &  SUt  L.,  386;  act  of  June  23, 1910, 36  V.  S.  Stat  L.,  503. 
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to  the  investor  of  capital  than  uncertainty.  •  *  *  The  necemity  of  amortizing  the 
plant,  in  addition  to  all  other  costs  of  renaering  the  services,  will  inevitably  result  in  an 
increased  charge  to  the  consumer,  which  amounts  to  a  tax  of  doubtful  equity  on  the 
local  community  for  the  benefit  of  the  General  Government.  This  unnecessary 
burden  could  be  avoided  if  Gongreas  would  enact  l^iislation  providing  for  a  more 
equitable  form  of  fianchise.' 

It  is  apparent  that  consent  should  be  without  limit  of  time,  for 
the  interests  of  navigation  and  of  the  public,  so  far  as  any  public 
right  of  control  over  the  water  power  exists,  are  preservea  by  the 
other  general  provisions  of  these  acts. 

Under  the  aiscussion  of  Grovemment  navigation  dams  above,  the 
limitations  between  private  and  Federal  control  of  the  water  powers 
in  navigable  streams  have  been  suggested.  In  these  questions  there 
are  three  classes  of  disputants,  representing  two  extremes  and  a 
conservative  mean.  One  extreme  claim  is  that,  both  at  navigation 
dams  and  at  private  water-power  dams,  the  Federal  Government 
has  a  ri^ht  to  assert  and  should  assert  not  only  control  but  even 
ownership,  of  all  the  water  power  developed:  that  in  the  case  of 
navigation  dams  no  rights  of  the  riparian  snouid  be  recognized;  and 
that  in  the  case  of  water-power  aams  built  bv  the  riparian  only 
such  rights  of  beneficial  use  should  be  allowea  to  the  riparian  as 
will  fairly  compensate  him  for  the  expense  which  he  has  incurred 
in  the  improvemont — a  concession  by  the  Government  in  con- 
sideration that  the  Government  without  expense  has  obtained,  as 
incidental  to  the  water-power  development,  certain  navigation 
facilities.  The  other  extreme  is  the  claim  that  the  riparian  owns 
everything  and  that  the  Government  should  receive  no  facilities  or 
advantage  from  the  use  of  the  bed,  or  of  the  real  estate  or  of  water- 
power  rights,  whether  for  navigation  purposes  or  otherwise,  except 
upon  full  compensation  to  the  riparian. 

Neither  of  tnese  views  is  logical  or  consistent  with  the  proper  view 
of  the  constitutional  rights  and  obligations  of  the  parties  concerned. 
It  is  practically  impossible  to  fix  in  all  cases  an  adjustment  precisely 
in  accordance  with  the  strict  legal  rights.  A  proper  governmental 
policy  can  never  be  adopted,  however,  without  rejecting  both  these 
extreme  views  by  a  rcognition  of  the  general  principles  governing 
the  constitutional  powers  of  the  Government  upon  the  one  hand 
and  the  property  rights  of  the  riparian  upon  the  other. 

It  is  hopeless  to  discuss  these  questions  with  those  legislators  who 
refuse  to  recognize  any  distinction  between  the  constitutional  right 
of  the  Congress,  as  fixed  by  a  proper  regard  for  the  limitations  of 
constitutional  authority,  and  the  power  of  the  Congress  to  do  this 
or  that  thing,  measuring  such  power  only  by  the  possible  inability  of 
those  against  whom  it  is  exerted  to  protect  themselves.  There  is  a 
vast  dinerence  between  mere  physical  or  brute  power  and  a  right 
based  upon  authority.  It  is  true  that  under  its  authority  to  protect 
navigation  the  Congress  may  prohibit,  as  it  does,  the  construction  of 
private  water-power  dams  in  navigable  streams,  except  with  con- 
gressional consent.  But  its  right  to  reserve  and  exercise  such  power 
of  consent  extends  no  further  than  the  general  right  to  which  it  is 
an  incident,  that  is,  the  right  to  protect  navigation.  To  the  extent 
necessary  to  protect  navigation,  and  to  that  extent  only,  is  the  right 
and  power  of  consent  exercised  with  authority.  It  is  useless  to  argue 
with  a  legislator  who  says  that,  having  the  right  of  prohibition  except 

>  Report  National  Waterways  Commission,  S.  Doc.  MQ,  62d  Cong.,  ad  sess.,  p.  54. 
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upon  consent,  the  Congress  has,  therefore,  not  only  the  power,  but 
the  constitutional  right,  arbitrarily  to  give  or  to  withhold  the  con- 
sent, and  that  having  such  arbitrary  power,  it  has  not  only  the  power 
but  also  the  right  to  attach  any  condition,  of  whatever  nature  or  for 
whatever  purpose  it  may  choose,  to  the  granting  of  the  consent. 
•  I  am  here  discussing  the  question  of  a  wise  constitutional  policy, 
assuming  the  exercise  by  the  Congress  only  of  rights  and  powers 
authorized  by  the  Constitution,  and  assummg  that  every  member 
of  the  Congress  has  regard  for  his  oath  to  support  that  Constitution. 
It  is  not  an  an8¥xer,  therefore,  to  any  of  the  propositions  which  are 
here  suggested,  to  ask  whether  and  how,  under  the  Constitution,  a 
private  riparian  owner  could  prevent  drastic,  arbitrary,  and  uncon- 
stitutional legislation,  either  by  mandamus  against  the  Congress  or 
against  any  of  the  executive  departments  whose  action  shoula  exceed 
the  rights  expressly  limited  by  the  Constitution.  It  is  upon  this 
asserted  unlimited  power  of  tne  Congress,  arbitrarily  to  withhold 
consent  to  the  buildm^  of  water-power  dams  upon  navigable  streams, 
as  distinguished  from  its  really  authorized,  constitutional,  and  limited 
right,  that  has  been  based  the  attempt  to  impose  drastic  and  confis- 
catory burdens  upon  the  riparian  in  connection  with  legislation  pro- 
viding for  private  water-power  dams.  Among  such  attempted  uncon- 
stitutional burdens  are  tnose  of  tolls  or  charges  from  the  proceeds  of 
the  water  power  for  revenue  purposes. 

Charges  for  revenue  to  be  paid  out  of  the  proceeds  of  the  water 
power,  either  as  already  provided  in  Federal  statutes  or  as  proposed 
to  be  extended,  shoula  be  avoided,  not  only  on  the  ground  oi  lack 
of  constitutional  authority  to  impose  and  enforce  such  charges,  but 
also  because  the  exaction  of  such  tribute  is  against  a  wise  policy. 
Under  the  principles  excluding  any  proprietary  right  in  the  Federal 
Government,  already  shown,  and  fixing  the  proprietary  interest  in 
the  riparian  owner,  it  follows  that  the  levy  of  tolls  by  the  Federal 
Government  is  uniustified;  for  after  the  private  riparian  owner  has 
been  burdened  witn  the  expense  of  locks  and  of  their  operation,  and 
has  conformed  his  works,  at  his  own  expense,  to  present  and  future 
navigation  purposes,  and  is  obliged  to  operate  them  subject  to  the 
uses  for  navigation,  then  all  the  remaining  beneficial  uses  belong  to 
him.  If  the  property  law  peculiar  to  any  particular  State  limits  the 
common-law  riparian  right  so  as  to  give  to  the  public  any  right  of 
advantage  further  than  it  would  have  under  the  strictly  common-law 
rule,  then  such  advantage,  so  far  as  the  water  power  itself  is  con- 
cerned, belong  to,  and  is  subject  to  the  control  only  of,  the  State 
f government.  The  exaction  of  tolls  or  charges,  therefore,  beyond  the 
imits  indicated,  is  an  encroachment  upon  the  rights  of  the  States  or 
of  the  individual  riparian,  or  of  both.     The  legal  limitation  of  the 

{)ower  to  levy  charges  is  that  governing  the  imposition  of  a  license 
ee  usually  arising  from  the  power  of  regulation,  which,  in  this  case, 
is  a  power,  not  of  exaction  of  revenue  or  of  prohibition,  but  one 
purely  of  regulation  for  a  specified  purpose.  Such  fee  may  be  based 
upon  the  actual  expense  occasioned  to  the  government  in  supervising 
and  in  carrying  out  the  requirements  for  the  issuance  of  the  license.* 

1  It  nuy  include  not  only  the  expense  of  issuing  the  license,  "  but  also  the  additional  labor  of  offloera  and 
other  expenses  imp<Med  by  the  business  for  which  the  license  is  issued,  but  nothing  beyond  this.  *  *  ^ 
The  amount  of  the  license  fee  or  charge  is  to  be  considered  in  determining  whether  the  exaction  is  not  really 
one  of  revenue  or  prohibition  instead  of  regulation."  City  of  Ottumwa  v.  Zekind.  95  Iowa,  622;  Savage  v. 
Jones,  225  V.  S.,  501.  See  also  State  ex.  rel.  Wausau  Ry.  Co.  v.  Bancroft,  148  Wb.,  124,  declaring  as  oon- 
fijcatory  tolls  by  the  State  under  the  guise  of  regulation. 
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But,  besides  being  without  authority,  the  exaction  of  such  tolls 
operates  as  a  discouragement  to  development.  This  results,  not 
merely  from  the  fact  itself  of  toll  charges,  but  also  from  the  manner 
in  wmch  they  are  imposed.  The  fact  of  their  imposition  and  their 
amount  are  left  uncertain  and  changeable  at  any  time  at  the  will  of 
him  who  happens  to  be  the  head  of  the  War  Department.  The 
manufacture  and  distribution  of  energy  from  water  power  are  mostly 
intrastate,  and  the  matter  of  regulation  of  rates  is,  therefore,  pn- 
marily  a  matter  of  State  regulation.  For  this  purpose  most  States 
have  commissions,  affording  means  of  proper  adjudication,  con- 
sistent with  local  conditions.  Moreover,  any  charge  for  revenue 
to  the  Federal  Government  means  increased  expense  of  operation 
which  must  be  taken  into  consideration  by  any  tribunal  fixing 
rates  to  the  consumer.  Federal  tools,  even  though  used  for  the  gen- 
eral improvement  of  navigation,  impose  an  uneaual  burden  upon 
comparatively  isolated  localities  for  a  general  public  benefit;  and 
at  tne  same  time  that  they  thus  dimmish  the  advantage  to  the 
locality  in  which  the  water  power  is  situated,  they  encroach  upon 
the  right  of  control  by  the  local  State  authorities. 

This  dispute,  which  is  now  waging  in  the  Congress,  is  important 
here  because  the  inconsistent  and  uncertain  provisions  heretofore 
made  and  the  failure  to  adopt  a  definite,  business-like  policy  have 
been  and  are  antagonistic  to  the  cause  of  conservation,  which,  in 
the  case  of  water  powers,  we  have  seen,  is  to  promote  rapid  and  wide 
utilization.  Projected  developments  have  been  adandoned  or  post- 
poned, because  investors  halt  before  the  burdens,  the  uncertamties 
and  unnecessary  hazards  plaoed  upon  such  investments.  Besides 
their  adaptability  to  the  manufacture  of  electrical  energy  for  general 
distribution,  water  powers  are  peculiarly  fitted  for  the  manufacture 
of  certain  products.  In  some  instances  large  industries  have  been 
turned  from  this  country  to  others,  for  the  very  reason  that  the 
attitude  of  the  Government  toward  private  water-power  develop- 
ment made  investments  here  insecure.*  There  has  been  for  a  long 
time  at  Washington  a  sort  of  deadlock  between  those  representing 
the  two  sides  of  this  question.  The  majority  in  the  Congress  oppose 
the  levy  of  tolls  by  the  Federal  Government  as  repugnant  to  con- 
stitutional law  and  as  against  a  wise  policy,  while  the  executive 
departments  of  Government  generally  have  been  in  favor  of  such 
tolls.'  The  result  has  been  the  retardation  of  water-power  develop- 
ment upon  navigable  streams. 

The  usual  arguments  against  "big  business"  and  agaiost  monop- 
olies have  been  urged  in  favor,  not  only  of  general  Federal  control, 
but  also  of  the  exaction  of  tolls.    The  pseudo-conservationist  assumes 

1 "  Wator  Power  in  the  United  States,"  hv  M.  O.  Ldghton,  Chief  Hydrographer  of  the  Qeotogiaal  Surrey 
in  "Annals"  of  the  American  Academy  o!  Political  and  Social  Science,  May,  1909;  Report  by  Senator 
Bankhead,  from  Committee  on  Commerce  accompanying  8.  7343,  the  bill  for  dam  Boom  Coosa  RiTor, 
62d  Cong.,  3d  sees. 

s  See  report  of  subconmiittee  on  dams  and  water  powers  to  Committee  on  Intnstate  and  Foreign  Com- 
merce, House  of  Representatives,  60th  Cong.,  2d  sess.,  Feb.  25, 1909,  showing  President's  veto  of  Rainy 
River  dam  bill.  House  committee  report  on  same.  President's  veto  of  James  River  dam  bilL  and  other 
documents;  report  Senate  Committee  on  Commerce  on  James  River  dam  bill,  being  report  No.  585, 60th 
Cong.,  1st  sess.;  report  of  Senate  Committee  on  Commerce  on  Senate  bill  7343.  the  Coosa  River  dam  bill, 
63d  Cong.,  2d  sess.;  President's  veto  message  of  Coosa  River  dam  bill.  Senate  Doc  949, 62d  Cong.,  9d  seas.; 


majority  and  minority  reports  of  Senate  Commerce  Committee,  63d  Cong..  3d  sess.,  on  Senate  bul  8033,  the 
Connecticnt  River  bm;  auo  debates  in  the  United  States  Senate,  Congressional  Record,  February.  1913,  on 
Connecticut  River  bill.  The  President.  Secretary  of  War,  and  Secretary  of  the  Interior  Isvored  the  inda- 
sion  of  toll  charges  in  the  Connecticut  River  bill;  but  they  were  eliminated  fh>m  the  bill  by  vote  of  53  to 
29,and  the  bill  passed  the  Senate  as  so  amended  by  a  vote  of  74  to  12.  See  CongreasionBl  Record  of  Feb.  17, 
1913. 
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that  water  power  is  a  comparatively  inexpensive  source  of  energy 
and  that,  therefore,  investors  in  water-power  developments  can  com- 
pete with  steam  power,  although  subject  to  the  levying  of  large  and 
uncertain  tributes,  not  only  out  of  their  original  investment,  but  also 
out  of  their  income.  As  a  matter  of  fact,  the  development  of  a  hydro- 
electric plant  requires  a  capital  investment  per  horsepower  produced 
so  great  that,  as  against  the  ori^al  investment  in  a  steam  plant 
together  with  the  cost  of  fuel,  it  is  only  in  exceptional  cases  miere, 
even  without  extraordinary  burdens,  the  water-power  plant  is  the 
more  economical.  Moreover,  the  hazards  of  tne  investment  are 
greater  in  the  case  of  water  powers,  and  the  most  economical  devel- 
opment of  water  power  requires  an  auxiliary  steam  plant  to  supple- 
ment the  water  power  at  lower  stages  of  flow.  Water-power  develop- 
ment requires  big  capital  and  means  big  business.  Ajs  to  its  regula- 
tion and  control,  including  the  matter  of  rates,  it  is  subject  to  the 
same  laws  and  tribunals  as  other  similar  public-service  enterprises. 
The  exaction  of  tolls  has  no  antimonopoly  effect,  except  as  it  pre- 
vents investments  altogether.  On  the  other  hand,  it  creates  an  extra 
tax  or  charge  upon  the  consumer,  to  the  extent  that  it  increases  the 
cost  of  operation. 

The  appropriation  by  the  Government  of  a  portion  of  the  proceeds 
belon^g  to  the  riparian  out  of  the  beneficial  use  of  his  water  power 
has,  mdeed,  a  tendency  to  create  and  to  promote  water-power 
monopoly.  Since  the  dispute  in  the  Congress  over  these  questions 
was  precipitated  about  six  years  ago,  water-power  development  upon 
navigable  streams  in  this  country,  except  those  constructed  under 

?rior  acts  of  the  Congress,  has  been  comparatively  at  a  standstill. 
?'ater-power  development  has  since  been  confined  mostly  to  the 
small  streams  where  concessional  consent  was  not  required.  Millions 
of  capital  have  been  ready  aiid  are  still  ready  and  anxious  for  invest- 
ment, if  fair  and  safe  provisions  may  be  obtained.  In  the  meantime 
enterprises  under  previous  legislation,  forever  free  from  special  bur- 
dens, are  monopolizing  the  water-power  markets,  in  which  the  supply 
is  thus  artificially  limited.  Thus  by  discouraging  development  of 
water  power  commercially  feasible,  as  well  as  oy  exacting  charges 
which  new  enterprises  might  prefer  to  bear  rather  than  to  be  deprived 
of  the  necessary  legislative  consent,  a  monopolistic  advantage  is  given 
to  those  who  have  already  developed,  as  against  those  who  propose 
future  developments.  In  the  meantime  the  large  undeveloped  water 
powers  of  the  country  are  going  to  waste  and  conservation,  m  its  own 
name,  is  defeating  itself. 

Federal  Obstacles  to  Conseevation. 

From  the  foregoing  it  is  apparent  that  the  affirmative  poUcy  of 
the  Congress,  so  far  as  formulated,  in  respect  to  water  powers,  is 
already  too  much  one  of  reservation,  or  of  hindrance  to  develop- 
ment. It  is  antagonistic  to  the  utilization  of  this  inexhaustible 
source  of  energy,  and  therefore  an  obstacle  to  conservation.  The 
failure  on  the  part  of  the  Congress  to  estabUsh  a  definite,  consistent, 
and  business-hke  poUcy  is  an  additional  obstacle.  The  difficulties 
are  further  increased  by  the  attitude  of  those  who  insist,  under  the 
guise  of  conserving  natural  resources,  upon  usin^  the  water  powers 
as  a  means  of  revenue  to  the  Federal  Governmenti  instead  of  regarding 
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them  as  an  economical  and  practical  means  of  promoting  the  industrial 
development  of  the  locaUties  in  which  they  are  situat^.  Indeed,  in 
some  instances  where  the  question  of  Federal  revenue  is  not  involved, 
there  seems  to  be  a  disposition  to  assert  the  right  of  control  merely 
for  the  sake  of  emphasizing  the  power  of  the  Federal  Government  as 
against  the  rights  of  the  respective  States  and  of  their  citizens. 

In  one  instance  even  treaty  provisions  are  disregarded.  The 
United  States  and  Great  Britain,  m  1910,  ratified  a  treaty  between 
the  two  nations  by  which  the  diversions  for  power  at  Niagara  FaUs 
were  expressly  limited  to  specific  quantities  for  each  side  of  the 
international  boundary.*  The  amounts  of  diversion  allowed  were 
fixed  from  the  computations  of  the  United  States  engineers  and  other 
experts  as  being  neither  a  hindrance  to  navigation  nor  to  the  scenic 
beauty  of  the  Falls.  Pending  the  negotiations  for  the  treaty,  and  as 
a  tentative  arrangement,  a  statute  was  passed  limiting  the  amounts  of 
diversion  upon  tMs  side  of  the  river  to  amounts  less  man  those  after- 
wards fixed  by  the  treaty,  and  restricting  importation  to  this  side 
of  power  from  the  Canadian  side.'  Since  the  ratification  of  the  treaty 
several  bills  have  been  presented  to  carry  out  its  object  and  terms, 
but  for  successive  sessions  such  bills  have  been  opposed  by  those 
assuming  to  act  in  the  interests  of  conservation,  so  that  the  restrictions 
and  limitations  existing  before  the  treaty  have  been  continued  in 
force. 

The  treaty  expressly  limited  the  diversion  upon  the  American 
side  to  less  than  36  per  cent  of  the  total  amount  of  diversion  allowed 
upon  both  sides,  the  total  amount  being  fixed  below  the  amount 
wnich  would  affect  either  navigation  or  scenic  beauty  or  any  public 
interest.  That  the  diversions  could  not  affect  navigation  m  the 
slightest  degree  is  apparent  and  is  conceded  by  all  engineers.  The 
omy  basis  for  Federal  interference  is  therefore  lacking.  However, 
under  an  imaginary  constitutional  power  in  the  Congress  to  protect 
scenic  beauty,  the  Burton  Act  of  1906  was  passed  pending  the  treaty 
negotiations.  A  dozen  years  before,  in  accordance  with  their  prop- 
erty rights,  arising  from  riparian  holdings  and  legislative  grants  from 
the  State  of  New  York,  two  companies  had  invested  millions  of  dollars 
in  the  construction  of  plants  upon  the  American  side,  requiring  for 
their  operation  at  full  capacity  diversions  from  the  falls  oi  amounts 
of  water  not  exceeding  the  amounts  afterwards  fixed  by  the  treaty 
for  the  American  side.  The  conservation  of  scenic  beauty  was  thus 
assured  by  the  treaty  provisions  and  at  the  same  time  interference 
with  navigation  was  prevented,  for  the  treaty  amounts  were  based 
upon  careful  scientific  investigation.  It  is  manifest  that,  especially 
alter  the  treaty,  the  Congress  had  no  constitutional  right  to  hmit 
directly  or  indirectly,  diversions  upon  either  side — at  least,  not  to 
any  amounts  below  those  fixed  by  the  treaty.  Diversions  beyond 
the  treaty  limits  were  by  the  treaty  discouraged  and,  in  fact,  pre- 
vented.    The  treaty  contemplated  unrestricted  rights  of  importation. 

None  of  the  American  investors  have  ever  asked  Congress  for 
permission  to  divert  a  single  cubic  foot  of  water  beyond  the  limits 
expressly  fixed  by  the  treaty,  biit  have  confined  their  requests  to 
have  the  statutory  authority  for  permits  extended  to  the  limits  fixed 

1  Treaty  between  United  States  and  Great  Britain  as  to  boundary  waters  between  United  States  and 
Canada,  proclaimed  lifay  13, 1910,  Treaty  Series  548. 
•  Aet  of  June  29, 1906,  and  Joint  resolution  of  Mar.  8, 1909,  being  House  joint  resolution  No.  888. 
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by  the  treaty.     At  the  same  time,  Canadian  investors  have  asked 

{)ermission  to  import  to  this  side  the  electrical  energy  manufactured 
rom  the  water  power  that  they  develop  within  the  limits  fixed  by 
the  treaty.  Nevertheless,  these  requests,  which  are  consistent  witn 
and  promotive  of  the  true  poUcy  of  conservation,  whether  it  be 
viewed  as  a  conservation  of  power  or  of  scenic  beauty,  have  been 
vigorously  opposed  by  certam  self-styled  ''defenders"  of  Niagara, 
who  misrepresent  to  me  public  the  nature  of  the  requests  made  by 
the  American  investors  at  Niagara  and  distort  those  reasonable 
requests  into  demands  for  unlimited  permits  for  diversion.  Those 
investors  are  heralded  as  assailants  of  the  beautiful  Niagara.  Their 
modest  prayer  for  an  observation  of  the  Hmited  treaty  provisions  is 
heraldea  as  a  wholesale  ''attack"  which  threatens  the  very  "life  of 
the  falls,"  and  as  an  attempt  to  "cut  the  throat  of  beauty  for  gold."  * 
It  has  been  demonstrated  that  whatever  unwatering  of  the  crest  of 
the  falls  has  occurred  in  past  years  has  been  due  entirely  to  the 
natural  gradual  recession  of  the  apex  of  the  Horseshoe  Falls  and 
is  not  due  at  all  to  any  water-power  diversions.  In  fact,  the  extra 
amount  of  diversion  which  is  asked  and  which  is  allowed  by  the 
treaty,  upon  the  American  side,  over  the  amounts  now  allowed  by 
continuing  in  force  the  original  statute  enacted  as  a  modus  vivendi 
pending  the  negotiations  of  the  treaty,  is  only  4,400  cubic  feet  a 
second,  or  less  than  8  per  cent  of  the  total  amount  fixed  by  the  treaty 
and  less  than  2  per  cent  of  the  total  ordinary  flow  over  the  falls,  which 
amount  has  been  demonstrated  to  be  utterly  inappreciable  so  far  as 
it  could  possibly  affect  either  scenic  beauty  or  any  public  interest.* 

The  result  has  been  the  prevention  of  further  development  of  indus- 
tries on  this  side  of  the  river,  where  there  is  a  demana  for  immediate 
use  of  all  the  electrical  ener^  that  could  be  produced  on  the  Ameri- 
can side  and  of  all  that  coma  be  imported  from  the  Canadian  side. 
At  the  same  time  there  is  a  forced  and  steadily  increasing  industrial 
development  upon  the  Canadian  side,  where  the  use  of  tne  falls  for 
power  is  limited  only  by  the  terms  of  the  treaty.  As  fast  as  the 
electrical  energy  manufactured  from  the  water  power  allowed  to  the 
Canadian  side  is  taken  up  there,  the  amount  which  can  ever  be 
imported  to  this  country  is  permanently  decreased.  The  extra 
amount  allowed  by  the  treaty  for  use  upon  this  side  over  the  limit 
retained  by  Federal  legislation  is  still  unutilized.  Thus,  in  the 
name  of  conservation,  mdustrial  growth  and  all  other  advantages 
of  water-power  development  and  xise  are  promoted  by  the  United 
States  Congress  upon  tne  Canadian  side  at  the  same  time  that  they 
are  retarded  upon  the  American  side.  A  more  unreasonable  and 
suicidal  thwartmg  of  the  true  poUcy  of  conservation  could  not  be 
devised. 

1  See  "The  Defender  of  Niagara"  in  "Cosmopolitan"  Ifagaxlne,  April,  1913.  For  similar,  prejudiced, 
and  gnMsly  erroneotu  views  of  tne  Niaeara  question,  see  also  "An  Expensive  Experiment, "  by  R.  P.  Bolt<m 
pubUabed  1913,  Tbe  Baker  &  TaylorCo.,  New  York,  and  tbe  "Outlook."  Mar.  29. 1913. 

*  See  Report  of  Hearings  before  House  Committee  on  Foreign  Affairs,  Jan.  16. 1912,  and  following  days, 
on  House  oiUfl.  "to  give  effect  to  the  fifth  article  of  treaty  between  the  United  States  and  Great  Britain, 
signed  Jan.  11. 1909; "  also  report  of  Hearinm  before  House  Committee  on  Rivers  and  Harbors,  Jan.,  1911.  an 
the  same  subject;  also  Report  of  Hearings  before  House  Committee  on  Rivers  and  Harbors,  Apr.,  1906.  on 
the  Burton  Act;  also  Report  on  "  Water  Powers  of  Canada, "  published  by  Commission  of  Conservation  of 
Canada.  Sept,  1911;  also  see  Reports  No.  1488,  House  Committee  on  Forel^  Aflain,  Feb.  8  and  Feb.  35, 
1913,  oad  CoDg.,  3d  som.,  majority  and  minority  reports  on  H.  R.  2867i» 
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Ck)N8EByATiON  Undeb  Statb  Legislation. 

Some  well-meaxdng  friends  of  conservation  seem  to  be  obsessed 
with  the  idea  that  ownership  and  control  by  the  Government,  Fed- 
eral or  State,  of  water  j)owers  must   be  extended  to  the  utmost 
binits  and  that  constitutional  prohibitions  may  be  justifiably  dis- 
regarded or  evaded  in  so  far  as  they  stand  in  the  way  of  carrying 
out  this  idea.     It  is  the  blind  adherence  to  this  unlawful  and  unwise 
policy  which  has  the  greatest  effect  in  maintaining  a  barrier  to  what 
IS  really  the  conservation  of  water  powers,  because  it  discourages 
and  ol>structs  proper  and  constitutional  le^lation  for  the  promo- 
tion of  water-power  development.     That  tnis  is  true  with  respect 
to  Federal  legislation  has  been  shown.     But  the  same  fallacy  pre- 
vails among  many  conservationists  with  respect  to  State  legislation. 
The  theory  is  too  prevalent  that  because  the  Federal  Supreme  Court 
has  fixed  the  State  law  as  the  law  of  property  rights  with  regard 
to  water  powers  therefore  the  power  and   authonty  of  the  State 
over  water  powers  are  unlimitea.     This  idea  disregards  the  funda- 
mental proposition  of  constitutional   law  that  where  vested  prop- 
erty rights  are  established  by  the  common  law  of  a  State  then  such 
rignts  can  not  be  diminished  or  destroyed  except  by  due  process 
of  law,  and   that  therefore  they  can  not  be  taken  away  by  any 
fiat  of  the  voters,  whether  in  the  form  of  a  State  statute  or  m  the 
form  of  an  amendment  to  the  State  constitution.     The  law  of  the 
State  by  which  property  rights  are  determined  is  the  State  common 
law  as  adjudicated  by  tne  decisions  of  the  highest  court  of  the  State.* 
The  rule  of  property  right  so  fixed  is  bin&ig  upon  all  courts,  in- 
cluding the  Federal  courte,  so  far  as  concerns  property  rights  within 
the  State  in  question.    The  fact  that  in  some  States  a  more  ex- 
tended rule  of  ownership  and  control  by  the  State  has  been  estab- 
lished than  in  other  States  as  the  law  of  property  rights,  or  that 
the  rule  is  radically  different  in  different  otates.  does  not  justify 
the  conclusion  that  any  State  may  arbitrarily  cnange  the  rule  of 
property  rights  from  tnat  which  has  once  been  established.    The 
fact  that  one  rule  in  one  State  has  been  established  with  a  better 
regard  for  public  policy  than  the  rule  established  in  another  State, 
or  that  one  is  more  promotive  of  general  conservation  than  another, 
does  not  permit  an  arbitrary  change  of  property  law  in  a  St>ate 
where  the  rule  may  be  less  favorable  to  general  public  advantage. 
As  to  each  State,  we  have  to  take  the  rule  of  property  rights  as  we 
ihere  find  it,  ana,  having  regard  for  that  rule,  work  out,  as  far  as 
possible,   consistently  with  the  law,   the  objects  of  conservation. 
The  too  prevalent  disregard  of  these  distinctions,  and  persistent 
attempts,  regardless  of  constitutional  limitations,  to  thrust  aside 
these  obstacles  presented  by  the  law,  have  tended  to  discredit  and 
to  retard  the  cause  of  conservation. 

Attempt  at  conservation  by  constitutional  fiat  is  illustrated  by 
the  adoption  in  1889,  in  the  otate  of  North  Dakota,  of  a  constitu- 
tional amendment  providing  that  ''all  flowing  streams  and  natural 
watercourses  shall  forever  remain  the  property  of  the  State  for 

mining,  irrigation,  and  manufacturing  purposes."'    The  decisions 

-■---■- 

I  St.  Anthony  Falls  Water  Pow«  Co.  v.  Water  CommtaionerSp  168  U.  8.,  868,  866. 871.  and  caM  dtod 
in  tliB  opinfcm;  FaUbrook  IiTintion  District  9.  Bradley,  IM  U.  8.,  l»;  KaosM  9.  Oolomdo,  806  U.  S.|  Ms 
United  States  p.  Hio  Grande  Co.,  174  U.  8.,  702. 

•  N.  Dak.  Const.,  Art.  XVU,  mo.  8ia 
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of  the  State  supreme  court  had,  as  against  subsequent  appropriation, 
abeady  established  the  law  of  riparian  rights  as  the  property  law 
of  that  State.^  In^  a  later  case  this  constitutional  provision  was 
invoked  as  abolishing  that  law  of  riparian  rights;  but  the  State 
supreme  court  held  that  this  section  of  the  constitution  would  itself 
be  unconstitutional  if  it  appeared  that  the  property  rights,  as  fixed 
by  the  previous  decisions  of  the  State  court,  were  hereby  to  be 
invaded.'  Similar  attempts,  all  of  them  unsuccessful,  have  been 
made  to  change  a  State  common  law  of  riparian  rights  to  one  of 
State  control  and  ownership  of  water  powers.  Such  was  the  attempt 
made  in  the  Minnesota  Legislature  of  1911  when  the  Wisconsin 
water-power  statute  of  that  year  was  urged  for  passage.  Although 
it  passed  the  house,  it  was  stopped  in  the  senate  upon  the  opinion 
of  the  attorney  general  that  it  was  confiscatory  and  imconstitutional. 

The  same  year,  however,  a  statute  was  passed  in  Wisconsin  attempt- 
ing to  change  the  law  of  riparian  rights  extablished  in  that  State  to 
the  law  of  State  ownership  and  control  of  water  powers.*  This  legis- 
lation proceeded  on  the  theory,  declared  in  its  preamble,  that  all 
the  beneficial  use  and  natural  enei^  of  the  water  ofnavigable  streams 
in  that  State  belong  to  the  State  m  trust  for  all  the  people  and  are 
subject  to  the  control  of  the  State  for  the  public  good.  Beside  other 
drastic  provisions,  it  attempted  to  levy  upon  the  private  owner  in 
behalf  of  the  State  tolls  at  varying  rates  per  horsepower.  The 
supreme  court  of  the  State  imanimously  declared  the  statute  in 
conflict  with  the  established  property  law,  and  confiscatory  and 
unconstitutional.^  The  further  significance  of  this  statute  as  an 
alleged  conservation  measure  is  shown  by  the  fact  that  the  passage  of 
such  a  statute  was  made  the  chief  feature  of  the  political  campaign 
throughout  the  State  prior  to  the  election  of  the  legislature  and  that 
it  was  urged  to  the  voters  of  the  State  and  afterwards  to  the  legis- 
lature as  a  projgressive  conservation  measure.  However,  from  the 
time  the  agitation  started  until  the  decision  of  the  supreme  court, 
invalidatmg  the  statute,  was  filed,  water-power  development  in  the 
State  of  msconsin  was  stopped.  Indeed,  despite  the  action  of  the 
State  supreme  court,  propositions  for  water-power  development  in  the 
State  are  still  regarded  oy  investors  as  imsafe.  They  prefer  invest- 
ments in  localities  where  there  has  been  a  different  demonstration 
as  to  the  prevailing  idea  of  what  constitutes  conservation. 

Conservation  of  water  powere,  whether  through  national  or  State 
I^islation,  will  never  be  realized  so  long  as  the  fallacy  persists 
that  the  interests  of  conservation  and  the  interests  of  water-power 
owners  are  at  war  with  each  other.  This  fallacy  has  been  the  cause 
of  most  of  the  erroneous  and  futile  attempts  by  legislatures  to  solve, 
with  respect  of  water  powers,  the  problem  of  tneir  conservation. 
This  fallacy  itself  has  sprung  from  a  failure  on  the  part  of  both  classes 
of  interests  to  appreciate  the  underlying  principles  involved.  Ad- 
vocacy of  hasty  and  extreme  measures,  mimical  to  the  property 
rights  of  private  owners  and  rendering  hazardous  the  necessary 
investments  of  capital,  has  tended  to  create  a  hostile  attitude  on  the 
part  of  private  interests  toward  the  carrying  out  of  a  conservation 

1  Sturr  V.  Beck,  6  Dak.,  71;  133  U.  8.,  ML 

tBinlow  V.  Draper.  6  N.  Dak.,  152. 

•  Wis.  Laws,  1911,  oh.  652. 

«Btate ez  xel  Wtotto  p.  Banflraft,  148  Wii.,  134;  134  N.  W.,  3301 
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policy.  This  hostility,  in  its  turn,  incites  a  further  spirit  of  antagonism 
on  the  part  of  the  forces  of  conservation.  The  questions  of  conser- 
vation Decome  confounded  with  questions  concerning  monopoly, 
competition,  and  the  relations  between  the  producer  and  the  con- 
sumer. But  those  representing  the  two  classes  of  interests  involved, 
those  representing  the  public  and  those  representing  investors,  are 
now  realizing,  more  than  ever  before,  the  tact  that  real  advantage 
to  any  locality  or  to  the  public  at  large  lies  upon  the  same  lines  as 
real  advantage  to  the  holders  of  investments  in  water-power  develop- 
ment. Both  should  recognize  the  feasibility  of  getting  together  on 
some  basis  which  will,  at  the  same  time  that  it  admits  of  adequate 
protection  to  the  public,  also  provide  an  attractive  field  for  invest- 
ment. Public-utility  companies  should  become  convinced  that  a 
proper  and  fair  restriction  and  regulation  in  the  operation  of  their 
properties  are  reasonable  and  necessary,  and  eventually  promotive 
of  tlieir  own  best  interests.  They  should  be  convinced,  as  thev  are 
more  and  more,  that  reasonable  concessions,  even  if  beyond  the 
limit  of  their  exact  legal  obligations,  assure  to  them  a  readiness  on 
the  part  of  legislative  bodies  to  yield  also  something  in  return, 
including  a  more  certain  tenure  and  safer  and  more  comprehensive 
protection,  through  legislation,  of  the  beneficial  use  belonging  to 
them  as  proprietors.* 

Both  tne  public  and  the  private  interests  involved  require  water- 
power  utilization  and  further  opportunities  and  facilities  for  utiliza- 
tion. The  fact  should  be  recognized  in  l^islatures,  national  and 
State,  that  the  (questions  of  the  control  of  rates,  of  proper  regulation 
and  of  prevention  of  monopoly,  can  be  adequately  solved  without 
being  confused  with  legislation  enacted  for  the  purpose  of  encourag- 
ing and  promoting  water-power  development.  It  should  be  recog- 
nized that  resort  need  not  be  had  to  specious  pretexts  to  strain  or 
evade  the  law  governing  the  rights  of  States  or  of  individuals,  and 
that  the  refraining  from  undue  and  illegal  advantage  and  privilege, 
by  either  the  Government  or  the  individual,  is  not  mconsistent  with 
a  proper  conservation  policy. 

Adequate  water-power  development  and  its  economical  operation 
mean,  to  some  extent  at  least,  combination  and  consolidation.  They 
involve  large  capital  investments.  But  they  do  not,  for  that  reason, 
mean,  as  is  too  often  assumed,  either  a  menace  to  the  general  public 
interest  or  a  menace  to  the  consumer  himself.  It  is  through  private 
ownership  and  control  of  water  powers  that  the  objects  of  conserva- 
tion can  best  be  accomplished.  Investment  of  private  capital  in 
their  development  shouki  be  encouraged.  The  policy  of  a  paternal- 
istic or  socialistic  control  by  the  Government,  in  order  to  extract 
directly  from  the  proceeds  of  water-power  developments  revenues  or 
charges  for  the  benefit  of  the  people  as  a  whole,  is  antagonistic  to 
the  purposes  of  conservation.  Such  a  policy  is  founded  upon  an 
unreasonable  misapprehension  of  the  si^ificance  of  private  owner- 
ship and  of  large  investments.     Mr.  Justice  Holmes  recently  said:  * 

We  are  apt  to  think  of  ownership  as  a  terminus,  not  as  a  gateway;  and  not  to  realize 
that,  except  the  tax  levied  for  personal  consumption,  large  ownership  means  invest- 
ment, and  investment  means  tne  direction  of  tabor  toward  the  production  of  the 

i  See  "  The  right  use  of  the  Nation's  water  power,"  by  M.  O.  Leighton,  Chief  Hydrographer  of  the  United 
Btattt)  OeoloelcAl  Survey,  Leslie's  Weekly,  Feb.  20J913. 

I  Speech  of  Mr.  Justice  Holmes  at  dinner  of  the  Harvard  Law  Association  of  New  York.  Feb.  15.  IttX 
B.  Doo.  No.  1106,  69d  Cong.,  3d  — 
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greatest  returns,  retums  that  so  far  as  they  are  great  show  by  that  very  fact  that  they 
are  consumed  bv  the  many,  not  alone  by  the  few.  If  I  might  ride  a  hobby  for  an 
instant,  I  should  say  we  need  to  think  tilings  instead  of  words;  to  drop  ownership, 
money,  etc.,  and  to  think  of  the  stream  of  products,  of  wheat  and  cloth  and  railway 
travel.  When  we  do,  it  is  obvious  that  the  manv  consume  them;  that  they  now  as 
truly  have  substantially  all  there  is  as  if  the  title  were  in  the  United  States;  that 
the  great  body  of  property  is  socially  administered  now;  and  that  the  function  of 
private  ownership  is  to  divine  in  advance  the  equilibrium  of  social  desires;  which 
socialism  equally  would  have  to  divine,  but  which  under  the  delusion  of  self-seeking 
is  more  poignantly  and  shrewdly  foreseen. 

The  policy  of  conservation,  as  applied  to  water  powers,  should  be 
recognized  as  the  policy  of  promoting,  as  rapidly  and  as  extensively 
as  possible,  within  the  law,  the  utilization  ox  the  perpetual  and  inex^ 
haustible  resources  afforded  by  every  water  power  m  this  country, 
the  development  of  which  is,  or  can  be  made,  economically  feasible. 

Rome  G.  Bbown. 
Minneapolis,  Minn. 
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LEGISLATIVE  OBSTACLES  TO  THE  IMPROVEMENT 

OF  NAVIGABLE  BIVEBa 


NAYIOATION  PBOBLEH8  THE   WORK  OF  THIS   0ONOBE88. 

It  is  assumed  that  the  work  of  this  congress  is  primarily  the  study 
of  problems  relating  to  nayigation.  Therefore  it  must  be  jour  pmv 
pose  to  discuss  and,  as  far  as  possible,  to  solve  in  a  preliminary  way 
the  many  and  complex  practical  questions  of  i>olicy,  of  expediency, 
of  engineering,  and  of  law  arising  from  the  varied  present  and  pro- 
spective problems  connected  with  navigation  iniprovement  in  this 
country.^  It  must  also  be  a  part  of  your  duty  to  eliminate  the  vision- 
ary and  impracticable  from  those  propositions  and  measures  that  are 
feasible  from  the  viewpoint  of  wise  policy,  commercial  practicability, 
and  that  ^ve  proper  regard  to  the  legal  and  constitutional  rights  of 
the  Federal  Government,  of  the  severely  power  of  the  States,  and  of 
the  property  rights  of  individuals.  Tms  congress,  let  us  assume,  is 
never  to  become  the  mere  advocate  of  one  project  nor  of  the  policy 
of  any  partisan  faction.  ^  It  should  be  maintained  as  a  means  and  an 
instrument  of  constructive  progress,  an  incentive  and  aid  to  definite 
and  concrete  accomplishment  of  results,  to  the  end  that  your  weU- 
considered  conclusions  may  be  presented  to  tibose  in  authority,  l^us- 
lative  and  executive,  and  tnat  thereby  specific  and  permanent  results 
in  the  form  of  legislative  enactment  may  be  more  wisely  and  more 
promptly  attained. 

Though  without  governmental  authority,  and  therefore  in  a  sense 
jnirely  voluntary,  your  deUberations,  conclusions,  and  recommenda- 
lions  wiQ  have  weight  and  effect  to  the  extent,  and  only  to  the  extent, 
that  they  are  the  outcome  of  open  and  fair  discussion  by  aU  piurties 
and  interests^  carried  on  as  in  a  judicial  forum,  uncontrolled  either 
from  the  outside  or  from  the  inside  by  any  particular  cult,  propaganda, 
or  partisan  influence  of  any  kind. 

You  will  demonstrate  that  conservation  is  not  a  mere  fetich  of  vis- 
ionaries, whose  bHnd  worship  is  performed  only  through  stereotyped 
formulas  of  iinpracticable  aoctrmes  and  policies,  sotmded,  though 
they  may  be,  in  enticing  phrases  to  catch  the  uninstructed  popular 
ear;  that  it  is  not  a  cult  of  negation  or  obstruction,  much  less  a  mere 
propaganda  of  persistence  in  discredited  policies  aeainst  which  l^e 
Nation  as  a  whole  and  those  now  in  authority,  both  inside  and  out- 
side the  legislative  departments  at  Washington,  have  revolted. 

Let  me  state  at  the  outset  that  in  the  solution  of  the  navigation 
problems  of  which  I  shall  speak  nothing  will  be  accomplished  bv  the 
advocacy  of  either  extreme  view  of  Feaeral  or  of  State  right  of  eon- 
troL  I  recognize  the  fact  established  by  nature  and  by  experienoe, 
and  I  assume  this  congress  recognizes  the  same  fact^  Uiat  the  primary 
use  of  oar  natural  water  highways  is  for  navigation.    And  let  me 
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say  further  that  I  recognizei  as  I  assume  that  this  congress  reoog- 
nizesi  the  principle,  established  hj  the  authority  of  all  our  courts. 
Federal  and  State,  that  the  control  by  the  Federal  Government  of 
our  navigable  streams  is  paramount  to  protect  them  from  interference 
with  their  use  for  navigation  purposes.  This  is  a  right  of  control 
which,  under  the  law  ofwe  land,  has  been  expi^ssly  reserved  to  the 
Federal  Government,  and  as  such  it  is  paramoimt  to  that  of  the 
States.  The  solution  of  these  navigation  problems  can  be  made  only 
under  a  policy  which  has  proper  regard  lor  both  these  two  classes 
of  jurisdictions  and  which,  according  to  constitutional  law,  allows  to 
each  its  proper  sphere,  force,  and  e^ct. 

It  remains  for  yon  to  recognize  and  to  declare  the  fact,  that  the 
cause  of  conservation  can  be  worked  out  only  by  a  fair,  fuU^  and 
pmper  recognition  of  the  well-established  constitutional  paramount 
rights  of  control,  belonging  to  the  Federal  Government  in  ihe  in- 
terests of  the  Nation  as  a  whole  for  the  protection  of  navigation, 
of  all  the  highway  streams  of  ihe  entire  country,  and  by  a  recogni- 
tion, at  the  same  time,  always  subject  to  that  defined  Federal  power 
of  control,  of  the  right  of  contttd,  established  as  a  basic  principle  of 
our  system  of  Government,  by  the  respective  States  of  their  internal 
affairs,  of  the  lands,  resources,  and  propertv  rights  within  tiieir 
respective  confines,  including  the  proper  reflation  of  the  business 
relations  of  their  citiz^is,  tneir  property  rights,  and  its  incidents, 
contract  rights,  rights  and  obligations  between  producer  and  con- 
sumer, and  the  management  and  control  of  all  intrastate  trakiSBctions. 
A  proptf  recognition  and  reconciliation  of  these  sometimes  apparently 
conflicting  jurisdictions  presents  the  only  solution  which  will  offer 
constructive  progress  in  the  conservation  of  our  natural  water  re- 
sources. The  problem  of  the  conservation  of  these  resources  is  a 
practical,  workable  problem,  susceptible  of  feasible  constructive 
solution,  when  it  is  metde  plain  that  conservation,  as  apnUed  to  the  use 
of  the  waters  of  the  streams  of  this  country,  navigable  and  unnavi- 
gable,  both  for  navigation  and  water-power  dev^opment,  signifies 
not  ireservation  from,  n(Hr  restriction  upon,  use,  but  the  most  imme- 
diate and  extensive  use  possible,  ahd  that  any  restriction  or  postpone- 
ment of  their  economical  utUization  is  violative  of  the  very  essence 
of  conservation.^ 

'mE   THREE  GLASSES  OF  KAVIGATIOK  PBOVLBUB. 

Thh  problems  of  navigation  improvement  in  this  country  are,  gefet- 
rallv  speaking,  of  three  dasses:  (1)  Those  involving  the  improvement 
of  the  naturwy  slack  water  navigation  facilities  aoForded  by  natural 
wmterways;  (2)  tiie  construction  of  artificial  canals  and  waterwa]^ 
adross  or  between  natwid  wat^«hedb;  and  (3)  the  improVMcie&t  of 
navigation  by  dams  at  falls  and  rapids  upon  the  natum  river  hi|^- 
ways  whfere  navigability  in  fact  m  not  afforded  by  nature  and  can  be 
obtained  only  by  dams  with  lodbs  and  other  controlling  devices. 

-      • '  • — • —   -  — — — —  - 

1  PnoMdJoBorttuflftli  •omitl  oimwittaii  of  ICr.  Ptudiot^  oonsenmtigii  OQBcr«BB  h«kl  •!  WmiOaffim 

D.  C,  Nov.  tt^,  1013,  wher«  the  tat  advocacy  of  oohstructlva  poUeStt  and  measurM  was  "pnvtgiXtA 
by  mtmaaltBgAthamxf  apou  tin  VBprtBBHon  of  any  imposition  diaapprovod  by  Ifr.  PlDoliot.  His  mJnbkfty 
rmort.  rapudlatod  b^  the  water-power  committee  and  turned  down>y  the  committee  on  resqlutiooai  was 
at  tfie  Ml  momentflorced  to  amtlon  on  the  floor  of  the  ooncress  tfur  many  detet*  bad  Ml,  ind  the 
entire  Arkansas  delegation  bad  wtthdrawn  in  protest  Mainst  the  ref^aal  tomnt  a  faearlniR  also,  "Coaaer- 
vancm  of  natural  nsoorcei/'  by  F.  N.  Powelbon,  prtnlSd  as  6.  Doc.  No.  2U,  63d  Con^,  1st  Bess.:  abo.  the 
'' Conservat  Ion  of  water  powers."  by  Bome  0.  Brown,  reprinted  from  the  Harvvd  lAWUerlew  of  May,  10IS^ 
as  S.  Doc.  No.  14,  63d  Cmg.,  Ist  8SBS. 
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Of  these  the  first  may  be  said  to  involve  problems  of  the  p«,stx 
because  for  the  most  part  they  have  been  solved  by  actual  construc- 
tion or  by  feasible  plans  for  the  present  and  future  covering  all 
engineering  and  financing  problems.  The  second  class  involves 
problems,  now  tentatively  proposed,  but  which  are,  comparatively 
speaking,  for  development  in  the  future.  These  include  aQ  varieties 
01  plans  for  artificiia  canal  ways,  from  those  practical  ones  for  con- 
necting two  inland  lakes  or  streams,  for  parajleling  the  Atlantic 
coast  with  a  deep-draft  canal,  or  for  cutting  of  a  $50,000,000  canal 
across  the  upper  portion  of  the  Florida  Peninsula  to  the  visions^ 
scheme  recently  proposed  to  make  a  modern  artificial  Venice  of  prac- 
tically the  enture  State  of  Minnesota. 

THE  PROBLEM  OF  HTimOELEOTRIO  KAVIOATION  DAMS  BUILT  BY  FBIVATB 

OAPCTAL  REQX7IRES  IMMEDIATE  SOLUTION. 

It  is  the  third  class,  however,  which  involves  the  practical,  present, 
and  pressing  problems  necessary  to  be  solved  bcnore  fiurther  sub- 
stantial progress  shall  be  made  in  the  way  of  navigation  improvement. 

For  this  third  class  there  are  afforded  by  nature  at  every  rapid 
and  fall  the  elements  necessary  to  work  out  a  solution  of  all  the 
problems  involved,  and  with  comparatively  UtUe  or  no  expense  to 
the  Government  itself.  Nature  presents  at  such  points  the  only  pos- 
sible means  of  connection  between  the  upper  and  lower  portions  of 
a  natural  water  highway,  and  also  supplies  the  undevdioped  energy, 
ever  present  at  the  place  where  needed,  to  lift  to  any  height  what^ 
ever  tonnage  of  freight  may  seek  entrance  or  ezit  between  the  interior 
and  the  great  ocean  seaports. 

The  Federal  Government  has  rightly  spoken  its  assertion  of  navi- 
gation control  when  the  Congress  prohibited  construction  of  private 
water-power  dams  in  navigable  streams  without  Federal  consent. 
The  development  of  electric  science  has  made  commercially  feasible 
in  many  instances  the  development  by  the  riparian  owner  of  his 
water-power  rights  in  navigable  streams.  In  most  instances  devel- 
opment for  navigation  alone,  whether  by  the  Government  or  by  pri- 
vate enterprise,  is  impossible  as  a  financial  problem  on  accoimt  of 
the  prohibitive  cost.  Development  of  the  water  power,  however,  by 
the  private  investor  is  such  a  hazardous  and  doubtful  undertaking 
that,  especially  when  there  is  added  the  burden  of  the  navigation 
facilities,  to  say  nothing  of  further  burdens  proposed,  the  present 
uncertainties  make  the  situation  prohibitive.  These  problems  of 
this  third  class  are  to  be  solved  only  upon  the  basis  of  assistance 
and  cooperation  of  private  capital  on  the  one  hand  and  of  the  Gov- 
ernment on  the  other  hand,  with  concessions  sufficiently  liberal  to 
attract  private  investment.  They  are  to  be  solved,  in  other  words, 
by  a  proper  combination  and  cooperation  between  the  public  ana 
the  private  interest-;-that  is,  by  the  construction  of  hydroelectric 
plants  by  private  capital  with  the  facilities  necessary  to  promote  and 
preserve  navigation.  The  instance  of  the  Keokuk  Dam  presents  the 
method,  and  the  only  method,  by  which  this  class  oi  navigation 
problems  can  be  solved.^ 

>  Acts  of  CongrBBS  of  Feb.  8, 1901,  vol.  81,  d.  764;  Fab.  36, 1804.  vol.  33.  p.  66;  Feb.  9, 1806,  vol.  38,  p. 
713.  Bopt.  No.  lOfiO,  by  Ur.  Adamson.  from  m  CommtttM  on  taUntaA  lad  Fonlgn  OomiiMroo,  6w 
Cong.,  8a  atm.,  aooompaiiyloff  H.  B.  3088. 
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FBIVATE      OAFTTAL     NEOESSABT    TO     FIKANOB      THESE      KAYIOATIOH 

IMPBOYEMENTS. 

The  improvement  of  navigation  at  any  rapid  or  fall  involves  the 
utilization  of  private  lands  and  riparian  rights,  which  generally  are 
of  great  value,  not  only  intrinsically  for  agriculture  or  other  gen* 
era!  purposes,  but  also  on  account  of  their  special  value^  as  power 
sites.  ^  It  also  involves  expensive  construction  and  maintenance, 
including  operation  and  nnancing,  based  not  only  upon  initial 
expense,  but  the  extreme  hazards  of  the  enterprise  arising  from  the 
varied  and  uncertain  physical  conditions  to  which  the  structures  are 
subject  and  the  necessity  of  building  up  within  the  feasible  limits 
of  transmission  a  demand  and  market  for  the  power  produced. 
Temporary  expedients,  while  for  the  time  less  expensive,  are  in  the 
end  comparatively  a  waste  of  money.  The  structures  snould  be  of 
the  latest  and  highest  class  known  to  the  science  of  engineering, 
sufficient  or  readify  adaptable  to  all  present  and  future  needs.  The 
history  of  the  financing  of  such  enterprises  has  been,  and  always 
will  be,  one  of  waste,  so  long  as  the  only  resources  for  improvement 
are  imderstood  to  be  the  National  Treasury.  The  most  conspicuous 
features  of  development  by  the  Grovemment  alone  are  the  jealousies 
aiid  rivalries  of  localities  to  get  the  most  in  the  shape  of  appropria- 
tions, irrespective  of  any  financial  problem,  of  commercial  feasibility, 
of  practical  necessitv,  or  of  the  ultimate  return  to  any  locality,  or  to 
any  interest,  or  to  tne  people  as  a  whole,  from  the  actual  investment 
involved.  The  candidate  for  Congress  goes  before  his  constituents 
upon  the  platform  that  he  has  obtained  from  the  Federal  Treasury 
appropriations  for  his  particular  locality  greater  than  those  of  his 
predecessor,  or  greater  tnan  could  be  expected  from  his  inexperienced 
contestant.  Up  in  Minnesota  there  was  recently  completed  actual 
construction  oi  the  upper  of  two  once  proposed  navigation  damis 
between  the  Twin  Cities,  and  yet  to-day,  under  the  authority  of  a 
later  Federal  statute,  the  lower  one  of  the  two  dams  is  under  con- 
struction at  double  or  more  than  the  originallv  proposed  height,  by 
which  it  is  planned  to  drown  out  entirelv  tne  present  completed 
upper  dam.  As  a  result,  the  entire  cost  of  tne  latter,^  a  million  dollars 
and  more,  will  be  charged  as  a  purely  loss  account  in  the  bookkeep- 
ing of  the  Government^  finances. 

Similar  instances  of  waste  from  all  parts  of  the  country  are  shown 
bj  the  records  at  the  National  Capital.  The  opportunities  and  prac- 
ticid  demands  for  improvement  ol  navigation  which  involve  feasible 
construction  and  operation  are  so  varied  and  so  immediately  press- 
ing— ^improvements  of  the  class  requiring  dams  with  locks  at  f alb  and 
rapids — that  tJieir  financing  by  governmental  construction  alone 
would  increase  the  national  debt  to  proportions  impossible  to  con- 
template. Governmental  resources  are  not  adequate  to  supply 
investments  even  where  some  pecuniary  return  through  navigation 
toll  charges  and  revenues  from  the  leasing  of  incidental  water  power 
would  be  assured.  It  is  only  in  exceptional  instances,  comparatively 
few,  that  the  Congress  could  be  induced  to  make  the  necessary 
improvement,  even  with  the  assurance  of  an  adeouate  return  as  from 
a  purely  financial  enterprise.  On  the  other  hana,  miUions  of  private 
capital  are  ready  to  make  in  all  parts  of  the  country  navigation 
improvements  as  a  concession  to  the  Federal  Government  if  only 
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private  investors  are  not  arbitrarily  forced  to  yield  up  to  the  Govern- 
ment  and  for  its  benefit  an  undue  proportion  of  their  investment  and 
of  their  revenues,  in  addijbion  to  accomplishing  the  navigation  objects 
for  which  the  Government  has  s{>ecific  supervisioUi  if  the  enterprise 
as  a  whole  can  be  made  commerciaUy  feasible,  and  if  conditions  and 
restrictions  and  uncertainty  with  reference  to  conditions  and  restric- 
tions are  not  so  unreasonably  imposed  as  to  create  an  unsurmoun table 
hazard  and  menace  to  financial  success. 

EXAMPLES   UNDER   THE   FOBHEB  POLIOT  OF   OOOPEBATION   BETWEEN 

THE  OOVEBNMENT  AND  PBTVATB  OAFITAL. 

Take,  for  example,  the  Des  Moines  Rapids  upon  the  Mississippi 
River.  Prior  to  June  30,  1912,  the  United  States  Government  spent 
at  this  point  for  inadequate  navigation  facilities  for  boats  of  small 
draft  $1,458,103.  Its  entire  expenditures  for  strictly  navigation 
improvements  upon  the  Mississippi  River  between  the  mouth  of  the 
Missouri  and  St.  raul  prior  to  June  30, 1912,  amounted  to  S12|184,987. 
Adequate  improvements  at  Government  expense  for  the  navigation 
past  the  Des  Moines  Rapids  had  been  repeatedly  refused  under  recom- 
mendation of  the  Government's  engineers,  not  upon  the  ground  of 
lack  of  desirability  or  necessity,  but  because  of  the  expense  necessarily 
involved. 

Since  the  year  1910,  however,  acting  under  authority  of  an  act  of 
1905,  the  Mississippi  River  Power  Co.  h^  expended  as  a  private  invest- 
ment $21,000,000  at  the  Des  Moines  Rapids  and  has  constructed  and 
now  operates  at  Keokuk,  free  of  tolls  to  the  public  and  free  from  ex- 
pense to  the  Government,  a  navigation  dam  with  locks  of  deep  draft: 
a  navigation  structure  which  has  not  a  rival  in  the  whole  world.  All 
that  the  United  States  Government  has  done  to  bring  about  this 
wonderful  accomplishment  has  been  the  giving  of  the  consent  by  the 
Congress  that  pnvate  investors  may  go  upon  the  bed  of  the  stream 
and  expend  in  three  years  double  the  amoimt  of  monev  that  the 
United  States  Government  has  ever  been  able  to  expend  upon  the 
entire  Mississippi  River  for  navigation  purposes  above  St.  Louis^  and 
to  say  by  the  same  act  that  the  Government  would  accept  the  tribute 
and  gratuity  from  the  private  investor  involved  in  the  expense  of 
initiiu  construction  and  perpetual  maintenance  and  operation  of  per- 
fect navigation  facilities  at  this  point.  But  these  are  only  a  small 
and  incidental  advantage  which  this  policy  of  the  Government, 
adopted  b^  Con^ss  and  acquiesced  in  by  the  executive  departments 
up  to  and  including  the  year  1905,  brought  to  the  people  of  the  Mis- 
sissippi Valley  and  mdirectly  to  the  people  of  the  whole  Nation.  The 
potential,  undeveloped  energy,  equivalent  to  the  annual  consumption 
of  5,000,000  tons  of  coal — the  energy  which  has  been  heretofore  for 
centuries  constantly  present  and  wasting — ^is  now  conducted  to  three 
different  States  to  operate  existing  industries  and  to  build  up  others. 
No  more  significant  example  of  the  practical  application  of  the  true 
piinciples  of  conservation  could  be  cited  than  this,  where  the  nat^al 
navigation  resources  of  the  coimtry  have  been  conserved  by  preven- 
tion from  waste;  the  water-power  resources  of  the  country  have  been 
prevented  from  waste;  and  at  the  same  time  unnecessary  and  wasteful 
using  up  of  coal  energy  has  been  diminished.    A  double  and  triple 
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ecooomy  has  been  brought  about.  A  constructiye,  feasiblei  psogre^ 
siye  poucj  of  conservation  has  been  followed,  with  resulting  advan- 
tage not  only  to  the  Government  itself  but  to  the  entire  peoj^e  whose 
interesta  it  is  supposed  to  represent. 

The  total  money  expended  by  the  United  States  Government  on 
the  Tennessee  River  and  its  tributaries  for  navigation  improvement 
from  the  first  appropriation  in  1827  down  to  date  has  been  SI  1,676,531, 
and  yet  there  remamed  unimproved  long  stretches  of  the  river  broken 
by  falls  and  rapids  at  points  where  navigation  development  by  gov- 
ernmental enterprise  was  deemed  impracticable  on  account  of  the 
cost.  Yet  the  other  day  the  construction  was  completed  and  there 
was  opened  for  operation  a  complete  modem  hydroelectric  navigation 
dam,  Duilt  under  an  act  of  1905  by  private  enterprise  at  an  expenditure 
of  $9,000,000,  of  which  sum  two-thu-ds  may  be  fairly  said  to  be  applied 
to  the  governmental  facilities  of  navigation.  Ihe  new  dam  at^alea 
Bar,  and  the  industrial  development  arising  from  the  water  power 
assures  untold  advantage,  present  and  prospective,  to  the  people  of 
that  locality.  It  means  industrial  growth,  together  with  the  oouble 
and  triple  economy  of  the  natural  resources  of  energy. 

The  situation  in  Alabama  speaks  loud  against  uie  present  policy 
of  sta^ation  in  improvement.  Ihere  is  a  State  with  its  great  nat, 
ural  highways  only  crudely  developed.  The  Coosa-Alabama  Biver 
stretches  from  the  Mobile  Bay,  a  natural  highway  for  the  commerce 
of  the  entire  State  and  that  of^Georgia,  to  its  upper  waters  in  Creorgia, 
naturally  navigable  through  aU  its  parts,  except  over  a  distance  of 
about  100  miles  through  which  it  drops  with  a  300-foot  fall  to  the 
lower  Gulf  level  at  Wetumpka,  Ala.  Various  plans  have  been  pro- 
posed to  connect  with  navigation  facilities  these  two  navigable  por- 
tions of  the  river.  Improvement  by  the  Government  has  oeen  held 
impossible  on  account  of  the  prohibitive  cost,  and  a  report  from  the 
United  States  en^eering  department,  only  recently  made,  has  ad- 
vised the  impracticability  of  improvement  at  Government  expense. 
In  view  of  the  other  drafts  upon  its  Treasury  for  navigation  improve- 
ment, the  Federal  (Government  since  the  year  1876  has  been  able  to 
expend  upon  the  Coosa  River  for  navigation  improvement  only  about 
$1,500,000.  Theory  and  experience  have  demonstrated  that  naviga- 
tion past  the  f  alk  above  Wetumpka  can  onlv  be  accomplished  through 
the  aid  of  devdopment  by  private  capital.  Under  an  act  of  1907, 
just  before  the  present  ol^tructive  policy  began  its  sway,  a  private 
enterprise  is  buuding  a  combined  water  power  and  navigation  dam 
at  Lock  No.  12,  one  oi  the  several  improvements  necessary  to  navigate 
the  falls.  It  is  completing  a  hydroelectric  and  navigation  dam  with- 
out expense  to  the  Grovemment  at  a  cost  exceeding  $2,300,000,  an 
amount  far  in  excess  of  the  entire  sum  heretofore  spent  by  the  Govern- 
ment upon  the  entire  river. 

INSTANCES  OF  OB8TBU0TED  ENTERPRISES  UNDER  THE  POUOT  EXI8TINQ 

SINCE   ABOX7T   1907. 

Under  the  dam  acts  prior  to  1899  the  Federal  right  of  control  of 
highway  streams  for  navigation  purposes  was  protected  by  the  pro- 
vision tnat  private  structures  in  the  beds  of  such  streams  shoula  be 
built  under  plans  approved  by  the  War  Department  in  such  a  manner 
as  not  to  interfere  with  their  use  for  navigation  purposes  and  with 
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the  power  of  removal  by  the  Federal  Government  whenever  they 
should  becomo  an  instrument  of  such  interference.  By  the  act  of 
1899  such  structures  were  prohibited  until  Congress  by  an  express 
enactment  should  have  ^ven  its  consent;  and  by  the  act  of  1906 
there  was  added  the  provision  that  in  approving  the  plans  the  Chief 
of  Engineers  and  the  Secretary  of  War  might  impose  such  conditions 
as  they  deemed  necessary  to  protect  present  and  future  interests  of 
navigation,  including  the  construction  by  private  owners  of  locks 
and  the  furnishing  oj  power  to  operate  the  same.^ 

Under  the  policy  existing  prior  to  1906  the  cooperation  between 
the  Federal  Government  and  the  private  investor  was  provided 
with  reasonable  consistency,  with  proper  regard  for  the  interests  of 
the  public  upon  the  one  hand  and  for  the  protection  of  the  private 
investor  upon  the  other  hand.  It  was  and  always  has  been  for  the 
Congress  to  say  to  what  extent  the  Federal  Government  should 
exercise  its  power  of  supervisory  control  in  the  interest  of  naviga- 
tion. So  far  as  the  voice  of  Congress,  which  is  the  only  constitu- 
tional power  in  this  matter,  had  been  permitted  to  be  enforced, 
private  capital  had  been  ready  to  cooperate  with  the  Government 
m  these  much-needed  improvements.  Following  the  year  1906, 
however,  there  appeared  a  policy  of  an  Executive  who  assumed 
legislative  functions,  and  who,  disregarding  the  law  and  the  will  of 
Congress,  arbitrarily  obstructed  the  enforcement  of  laws  promotive 
of  the  development  both  of  industry  and  of  navigation.  President 
Roosevelt  vetoed  the  bills  for  hydroelectric  navigation  improve- 
ment upon  the  Rainy  River  and  upon  the  James  River,  and  an- 
nouncea  a  policy,  violative  of  constitutional  provisions,  of  exacting 
substantial  toll  and  tribute  from  private  enterprises  as  a  condition 
to  the  necessary  congressional  permit  for  the  construction  of  a 
hydroelectric  plant  in  a  navigable  stream.  From  that  time  on  he 
and  his  successors  in  this  obstructive  policy,  which  ignores  the 
property  rights  of  States  and  of  individuals  and  violates  the  rights 
reservea  to  the  Federal  Government  by  the  Constitution,  have  stood 
as  obstructionists  to  the  carrying  out  of  the  present  needs  of  im- 
provement of  our  navigable  streams  for  navigation  and  water-power 
uses.'  For  something  over  six  years  there  has  been  practically 
no  hydroelectric  development  on  the  navigable  streams  of  this 
country  under  any  Federal  consent  granted  within  that  time;  and 
this,  too,  although  within  the  same  period  the  science  of  economic 
hydroelectric  development  has  progressed  more  than  during  all 
tne  years  preceding.  MiUions  of  capital,  representing  various  and 
competing  interests,  have  been  and  are  still  ready,  upon  reasonable 
and  businesslike  terms  and  conditions,  to  develop  tne  natural  re- 
sources of  our  highway  streanis,  both  for  power  as  a  private  busi- 
ness investment  and  for  navigation  as  a  concession  to  the  general 
public  interest.  Not  only  have  such  improvements,  the  only  feas- 
ible improvements  for  navigation,  been  stopped  in  this  country, 
but,   impatient  at  the  delay,  discouraged  by  the  insistence  upon 


1  Act  of  Sept.  19,  ISO,  20  Stat.  L.,  426;  act  of  July  13, 1^>.27  Stat^L.,  SB8;  act  of  Mar.  3,  1889, 30  Stat. 

docament  entitled 


L..  1121:  act  of  June  21, 1901.  34  Stat.  L.,  380:  act  of  June  23.  1910,  36  Stat.  L.,  593. 
>  Report  of  Senator  Banknead  on  Coosa  River  blU,  S.  7343,  62d  Cbng.,  2d  aess.,  and 


"Federal  Control  of  Water  Power,"  belns  papers  submitted  to  the  Committee  on  Commerce,  Senate,  62d 
Cong.,  3d  aess.;  also,  "Limitations  of  Feaeral  Control  of  Water  Powers,"  by  Rome  O.  Brown,  argument 
before  National  Waterways  Conunission,  S.  Doc.  721,  62d  Cong.,  2d  aen.  Report  of  Saboommittee  on 
Dams  and  Water  Powers  to  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Repreaentatiyes. 
60th  Cong.,  2d  aeflB.,  Feb.  25, 1900. 
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impossible  burdens  and  the  threat  of  further  restrictions,  charges, 
tolls,  and  tributes,  investors  and  their  capital  and  all  the  industrial 
development  which  they  signify  have  been  driven  to  other  countries, 
not  only  to  Canada  but  even  to  Norway. 

It  was  this  obstructive  policv  that  forced  the  passage  by  Congress 
of  the  inadequate,  indefimte  dam  act  of  1910.  It  is  tJbese  obstruc- 
tionists who  have  prevented  construction,  even  under  the  drastic 
terms  of  the  1910  act,  for  they  have  insisted  upon  adding  to  the 
burdens  and^  uncertainties  of  thiat  act  as  a  condition  for  the  invest- 
ment^ of  private  capital  in  navigation  improvement.  Investors. 
J>rincipally  foreigners,  who  relied  upon  the  enforcement  in  good 
aith  of  tne  statutes  regulating  dams  built  by  private  investment, 
Eroposed  to  furnish  the  necessary  capital  for  the  construction  of  a 
]^aroelectric  navigation  dam  at  Lock  No.  18  upon  the  Coosa 
!EUv6r.  The  construction  by  a  private  company  under  the  terms 
o£Pered  by  the  now  noted  Coosa  River  bill  would  save  to  the  United 
States  an  initial  cost  in  its  navigation  expense  of  over  SI  ,600,000. 
Assuming  the  cost  of  money  at  5  per  cent,  this  would  mean  annual 
tribute  by  the  investor  for  the  benefit  of  the  Government  of  over 
$80,000.  Add  to  this  the  extra  expense  of  maintenance,  renewal, 
and  operation,  and  the  annual  tribute  would  amount  easily  to 
$90,000.  This  would  be  a  tax  or  toll  upon  the  10,000  horsepower  of 
energy  producible  of  $9  per  horsepower  per  year.  With  such  burdens 
the  practicability  of  the  enterprise  as  a  means  of  financial  investment 
was  so  doubtful  that  many  investors  originally  contemplating  partici- 
pation withdrew.  Congress  had  all  the  facts  before  it,  and  con- 
sideratel]^  and  deliberately,  in  the  exercise  of  its  discretion,  panted 
the  permit.  But  through  the  influence  of  the  extreme  obstructionists, 
who  misrepresented  the  facts,  the  executive  department  at  Washing- 
ton was  prevailed  upon  to  veto  the  bill,  because  further  definite 
chaises  and  further  indefinite  provisions  for  still  further  charges 
were  not  made  conditions  of  the  permit.  The  will  of  Congress  was 
thwarted  under  the  cry  of  ''conservation,"  and,  in  the  same  name, 
its  enactment  is  to-day  heralded  as  an  ''indefensible"  measure. 

Let  us  see  what  sort  of  conservation  was  denoted  by  that  veto. 
It  prevented  or  postponed  for  a  long  period  the  development  of  ship 
transportation  aiong  the  natural  waterways  of  two  great  agriculturcd 
and  manufacturing  States.  It  deprived  the  Government  oi  a  benefit 
amounting  to  $9  per  horsepower  produced  at  the  development  by  the 
private  investor.  It  means  that  our  limited  coal  resources  are  still 
unnecessarily  being  diminished  to  the  extent  of  over  150,000  tons 
of  coal  annually,  \mich  energy  might  otherwise  have  been  replaced 
by  water  power  which  is  still  running  to  waste.  More  than  that,  the 
depleted  lertility  of  the  soil  of  the  Alabama  farms  would  have  been 
renewed  in  the  locality  of  the  manufacture  from  the  air  of  nitrate 
fertilizers,  for  the  making  of  which  the  proposed  water  power  was 
practicaUy  all  to  be  used,  and  which  through  cheap  water  power 
afforded  tnere  by  nature  could  be  marketed  at  much  less  than  the  cost 
at  which  it  is  now  imported  from  the  factories  rUn  by  foreign  water 
powers.  The  principle  of  conservation  of  the  soil  and  of  every 
natural  resource  was  violated.  Thanks  to  this  policy  of  obstruction, 
there  is  not  to-day  in  this  coimtry  a  factory  producing  the  newly 
discovered  nitrate  fertilizer,  which,  through  the  use  of  water  power, 
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may  be  produced  from  the  atmosphere;  and  industries  for  its  manu- 
factm*e  have  been  driven  to  Canada  and  to  European  countries  to 
build  up  foreign  industrial  development  and  to  eimance  the  cost  of 
conserving  sofl  fertility  in  this  country.  Abroad  there  are  to-day 
oyer  1,000,000  hydraulic  horsepower  utilized  for  the  fixation  of 
nitrogen  from  the  air  for  use  as  fertilizer  in  the  form  of  nitrate  of 
lime.  At  one  point  in  Germany  a  factory  which  produces  annually 
20,000  tons  of  nitrate  of  lime  sells  its  entire  product  witlun  a  radius 
of  100  miles  of  its  factory;  and  the  farmers  who  use  it  testify  that  it 
increases  their  crops  threefold.^ 

There  are  to-day  in  the  streams  of  this  country,  developable  as  a 
commercially  feasible  proposition,  but  undeveloped  through  fear  of 
private  capital  for  its  investment,  20,000,000  horsepower  of  water 
power,  a  waste  of  energy  equivalent  in  amount  to  that  afforded  by 
more  than  half  of  the  total  annual  coal  consumption. 

The  defeat  of  the  Coosa  River  bill  for  a  navigation  dam  at  Lock  18 
was  an  obstruction  of  a  wise  and  practical  conservation,  caused  by 
the  interference  of  those  extremists  who  stand  for  unlimited  Federal 
control.  The  case  of  the  veto  of  the  Dixie  power  bill  for  a  navigation 
dam  upon  the  White  River  in  Arkansas  was  different  That  measure 
may  be  rightly  said  to  have  been  defeated  by  an  overinsistence  of  the 
extreme  view  of  the  State  right  of  control  reflected  in  ^e  bill  itself, 
for  it  provided  for  the  ultimate  turning  over  to  the  State  of  Arkansas 
the  navigation  improvement  in  question,  together  with  its  control, 
thereby  tailing  to  recognize  the  established  right  of  Federal  control 
for  navigation  purposes.  It  was  on  the  ground  of  this  defect  that 
the  bill  was  vetoed,  although  even  without  these  defects  the  then 
extreme  view  of  Federal  control  would  have  caused  its  veto  because 
it  did  not  contain  certain  illegal  and  unwise  provisions  for  toll  and 
tribute,  out  of  the  proceeds  of  the  private  investment. 

On  the  Connecticut  River,  at  Enfield  Rapids,  located  between 
Hartford,  Conn.,  and  Holyoke,  Mass.,  in  a  thickly  settled  portion  of 
the  country,  where  the  demand  for  power  is  instant  and  unlimited, 
the  Government  has  never  been  able  to  provide  adequate  navigation 
facilities.  Its  poUcy  of  inaction  in  the  past  demonstrated  that  with- 
out the  aid  of^  private  capital  neither  navigation  facilities  nor  the 
utilization  of  the  wasting  water  power  would  ever  be  accomplished. 
A  private  company  asked  of  the  Congress  of  1912-13  that  it  be 
allowed,  free  of  expense  to  the  Grovemment,  to  furnish  adequate 
navigation  facilities,  with  up-to-date  structures  sufiScient  for  present 
and  all  future  requirements  of  navigation,  as  a  consideration  for  a 
permit  to  construct  a  hydroelectric  navigation  dam  which  would 
carry  slack-water  navigation  between  two  States,  and  it  proposed 
to  maintain  and  operate  the  dams  and  necessary  locks  for  all  required 
purposes.    The  investment  in  this  instance  was  so  attractive  that  the 

f)rivat^  owners  would  have  consented  to  pay  to  the  Government  toUs 
rom  their  revenues  rather  than  to  have  lost  the  investment.  Through 
the  influence  of  the  then  Secretary  of  War  the  payment  of  tolb  was 
insisted  upon  as  an  ultimatum  for  the  approval  of  the  measure  by  the 

1  Report  Senate  Commerce  Committee  on  bin  7343.  62d  Cong.,  ad  sen.    Veto  meBaage  of  the  President 
OQ  the  same  bill  compare  opinion  of  Secretary  of  War  Taft  in  DeBplalnes  RiTer  matter,  Feb.  33, 1907,  report 


House  Committee  on  Interstate  and  Forelm  Commerce,  Feb.  26. 1909,  Mth  CQng.j2d  sen.:  alao^addreas 
by  Frank  8.  Washburn  on  "Agricultnral  Fertiliien  from  the  Au  in  Relation  to  water  Pov^'er  Develop- 
ment," before  Fifth  Ammal  Conyention  of  the  CoDservatlon  GongresB  hdd  at  Washington,  O.'  C,  Nor. 
18-ao,  1913,  printed  as  &  Doe.  No.  367,  esd  Cong. ,  2d  scss. 


12  IMPHOVEMEKT  OF  KAVIOABL£  BIVSB8. 

executive  department  of  the  Goyermnent.  The  accomplishment  of 
the  enterprise  was  prevented  through  the  delay  arismg  from  the  con- 
troversy over  the  question  of  tolls.  The  Senate,  however,  by  a  vote 
of  more  than  three  to  one  declared  its  opposition  as  a  matter  of  prin- 
ciple against  the  reservation  to  the  Federal  Government  of  tolls  and 
charges  out  of  the  revenues  of  the  water  power  developed  by  private 
investment.* 

On  the  Columbia  River  in  Washington  a  feasible  navigation  and 
water-power  improvement  would  make  navigable  rapids  and  falls 
to  a  height  of  80  feet  and  would  extend  the  already  400  miles  of 
navigabiuty  above  its  mouth  to  the  ^  fruit-producing  plains  of 
Wenatchee  and  make  navigable  the  entire  river  from  the  Pacific 
Ocean  to  the  Canadian  border.  A  hydraulic  navigation  dam  su£S- 
cient  for  these  purposes  could  be  constructed  at  a  cost  of  approxi- 
mately $20,000,000,  a  sum  which  the  Government  wouldT  never 
expend  upon  such  an  improvement,  but  which  private  capital 
stands  ready  to  invest  because  the  resulting  power  would  amount 
to  over  300,000  horsepower.  Besides  afforoing  free  of  cost  to  the 
Govenunent  all  necessary  navigation  facilities,  it  would  furnish 
the  power  and  water  to  reclaim  over  150,000  acres  of  soil  com- 
posea  of  volcanic  ash,  imirrigated  and  luiproductive,  situated  400 
reet  above  the  level  of  the  nver.  The  reclamation  would  be  not 
for  the  benefit  of  a  speculative  enterprise  but  for  the  1,000  and 
more  bona  fide  settlers  who  have  taken  up  the  land  and  who  have 
long  been  waitii^  for  the  necessary  irrigation  to  cultivate.  The 
money  for  this  improvement  has  been  ready  for  years.  A  con- 
gressional permit  for  the  improvement  is  necessary  because  it  is 
upon  a  navigable  stream,  but  no  permit  would  be  accepted  burdened 
by  the  present  imcertainties  of  tenure  and  of  restrictions  and  haz- 
ards now  threatened  to  such  investments.  In  the  meantime  the 
natural  resources  of  soil,  power,  and  commerce,  which  could  other- 
wise have  been  long  since  utilized,  are  suffering  a  waste  which  can 
never  be  recouped. 

The  Long  Sault  Development  Co.  stood  ready  up  to  about  a 
year  ago  to  invest  $60,000,000  in  improvements  for  navigation  and 
power  uses  on  the  American  side  of  the  St.  Lawrence,  near  Mas- 
sena,  N.  Y.  Against  this  enterprise  the  propaganda  of  obstruc- 
tion threw  itself,  with  the  result  that  no  possible  working 
conditions  could  be  obtained.  At  a  sacrifice  of  over  $1,000,000 
spent  in  engineering  and  promotion  that  company  has  now  aban- 
ooned  the  proposed  enterprise  forever,  and  mstead  is  now  con- 
structing upon  the  unnavigable  reaches  of  the  Tennessee  River, 
under  State  encouragement  and  State  control,  water  powers  for 
the  manufacture  of  Suminum  products.  It  has  chosen  the  more 
expensive,  but  more  secure,  investment,  safeguarded  by  the  co- 
operation of  the  State  of  Tennessee.' 

Ajs  ai^ainst  utilising  the  wasting  powers  upon  the  navigable  streams 
of  Alsibama  and  Tennessee  the  French  Aluminum  Co.,  driven  from 
the  large  water  powers  of  the  navigable  streams  by  fear  of  the  exist- 

>  Majority  md  minority  repoitB  United  States  Senate  Commerce  Committee,  No.  1131.  2SQi  Cong.,  9A 
a«B.;  also  article  In  Case  and  Comment,  March.  1913,  "  Who  owns  the  water  powen."  by  Rome  Q.  Brown. 

>  Report  of  hearings  on  the  St.  Lawrence  River  near  Long  Sault,  N.  Y.,  on  H.  R.  33219,  61st  Cong., 
8d  sees.,  and  H.  R.  1453, 61st  Cong.,  2d  sess.,  before  House  Committee  on  Rivers  and  Harbors,  61st  Cong., 
3d  aess.;  also  report  No.  2032  from  Committee  on  Rivers  and  Harbors  accompanying  H.  R.  32319,  61st 
Cong.,  3d  seii. 
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ing  conditions  of  uncertainty  and  of  hazard  to  investment  under 
Federal  supervision,  has  chosen  to  expend  its  S5,000,000  and  more  of 
capital  in  hydroelectric  developments  upon  the  Yadkin  and  other 
small  streams  in  North  Carolina  and  to  keep  its  investments  free  from 
the  present  announced  uncertainties  of  Federal  control.  For  the 
same  reasons  developments  have  been  made  upon  the  small  streams 
of  Georgia  and  other  parts  of  the  country,  and  thousands  of  miles  of 
transmission  Unas  carrying  light  and  energy  have  artificially  built  up 
new  empires  of  industry  m  tne  remote  country  districts^  aa|acent  to 
the  small  streams,  while  the  natural  facilities  for  navigation  miprove- 
ment  and  the  latent  energies  of  the  large  highway  streams  are  wast- 
ing from  nonuse. 

PRESENT  OBSTACLES   NOT  EASILY  REMEDIED. 

The  main  obstacle,  then,  preventing  improvement  of  the  natural 
water  resources  is  the  present  legislative  discouragement  of  private 
investment.  The  legislative  policy  at  present  enacted,  as  well  as  pro- 
posed, must  from  its  very  nature  and  as  demonstrated  by  experience 
nas  driven  capital  not  only  to  the  smaller  streams  free  from  Federal 
interference  but  to  the  large  navigable  streams  of  foreign  countries. 
These  legblative  obstacles  are  of  two  classes:  (1)  Statutory  restric- 
tions, together  with  the  present  policy,  or  lack  of  policy,  withr^ard 
to  their  enforcement;  and  (2)  the  persistent  advocacy  of  further 
restrictions  and  burdens  upon  development  by  private  capital,  which 
make  private  investors  halt  for  fear  of  returns  ultimately  insufficient 
and  for  fear  of  an  entire  loss  pf  investment. 

But  this  is  not  all.  The  verv  abuses  of  action  and  abuses  of  inac- 
tion which  have  been  practiced  by  the  Federal  Grovernment,  through 
its  Congress  and  its  executive  departments,  have  demonstrated  to 
investors  the  possible  insecurity  of  any  investment  made  or  to  be  made 
under  Federal  control.  It  has  made  them  distrustful  as  to  the  exercise 
of  any  discretion  left  to  any  Federal  legislature  or  department.  The 
considerations  involved  are  similar  to  those  governing  any  business 
transaction.  The  first  requirement  is  that  of  a  feeling  of  confidence 
and  good  faith  the  one  party  with  the  other,  and  that,  too,  independ- 
ent <n  the  precise  written  terms  of  the  instrument  which  purports  to 
govern  their  respective  relations.  You  may  to-day  pass  an  act  of 
Congress  which  by  its  written  terms  provides  in  every  aetail  business- 
like safeguards  to  these  private  investments  which  are  to  be  made 
under  Federal  consent.  It  will  take  a  long  time,  however,  to  restore 
that  confidence  in  the  good  faith  of  Federal  administration  which  is 
necessary  as  an  inducement  to  every  transaction  involving  the  invest- 
ment of  capital;  to  restore  that  confidence  shattered  by  the  vacillat- 
ing and  contradictory  administrative  policies  of  the  past  six  vears  or 
more  which  have  marked  this  stagnation  in  navigation  and  water- 
power  development  upon  navigable  streams. 

The  crux  oi  the  difiaculty  is  this:  Our  system  of  Government  con- 
templates a  power  of  legislation  by  Congress  limited  by  express 
reservations  written  into  the  Federal  Constitution.  Controversies, 
therefore,  with  regard  to  Federal  enactments  have  too  little  regard 
for  the  questions  of  expediency  and  of  the  rights  of  control  and  of 
property  belonging  to  the  respective  States  or  to  individuals.    The 
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tendency  is  to  assert,  by  subterfuge  and  indirection  if  necessary,  the 
utmost  power  on  the  part  of  Congress  which  may  be  read  into  the 
fundamental  law  defining  that  power.  The  efforts  of  extreme  fac- 
tions at  times  seem  to  oe  to  demonstrate  not  their  notion  of  right 
or  of  expediency,  but  by  legislation  to  announce  a  doctrine  that 
Congress  can  not  be  prevented  from  doin£;  this  or  that  thing.  It  is 
the  too  prevalent  notion  that,  if  in  fact  tnere  is  a  power  to  do,  that 
power  snould  be  exerted  to  its  utmost.  Questions  of  expediency 
and  business  policy  and  due  regard  for  logically  constitutional  rights 
are  overshadowed  by  the  greed  for  the  exercise  of  power  as  such. 
In  a  jurisdiction  where  the  legislative  power  is  unlimited  by  written 
fundamental  law,  and  where  the  wise  discretion  of  the  legislature  when 
enacted  into  law  is  at  once  the  law  and  the  constitution,  it  would 
be  abhorrent  to  propose  even  before  a  legislative  body  or  committee 
many  of  the  measures  which  are  proposed  and  urged  in  our  Federal 
Congress  relating  to  the  uses  of  water — ^abhorrent  as  obstructive  to 
industrial  development,  as  confiscatory  of  the  rights  of  States  and  of 
individuals,  and  as  a  usurpation  by  Federal  interference. 

Let  us,  then,  discuss  present  and  proposed  legislation  with  a  view 
to  arriving  at  a  wise  policy,  consistent  with  practical  expediency  and 
with  the  working  out  of  a  really  progressive,  constructive,  feasible 
plan  of  legislation  which  shall  cure  the  present  faults  and  insure  in 
the  future  the  businesslike  cooperation  of  private  capital  without 
which  the  utilization  of.  our  water  resources  can  never  be  accomplished. 

THE   INSUTFICIENCIES  OF  THE  PRESENT  DAM  ACT. 

The  dam  act  of  1910,  which  now  governs  the  granting  of  permits 
for  dam  structures  upon  navigable  streams,  was  a  compromise 
measure  intended  to  satisfy,  so  rar  as  possible,  the  demands  of  the 
advocates  of  extreme  Federal  control  as  to  restrictions  to  be  placed 
upon  the  private  investor.  It  assumed  too  much  tiiat  the  required 
power  of  consent  by  the  Congress  was  an  arbitrary  power  for  all 
purposes  and  that  any  investor  in  an  improvement  upon  a  navigable 
stream  should  place  his  entire  capital  at  the  whim  or  caprice  of 
the  Federal  Government,  or  of  its  representative  departments. 
Besides  providing  that  the  structure  plans  shall  be  approved  by 
the  Secretary  of  War  and  the  Chief  of  En^eers,  it  gives  those 
department  officers  the  power,  as  a  condition  of  such  approval, 
to  impose  charges,  indemute  and  unlimited,  sufficient  to  allow 
the  Government  to  restore  without  expense  the  natural  condi- 
tion of  the  river  whenever  the  structures  snail  be  deemed  an  obstruc- 
tion to  navigation.  It  further  provides  for  charges,  abo  indefinite 
and  unlimited,  for  any  benefit  which  may  accrue  from  headwater 
improvements  operated  by  the  Government,  and  also  generally  that 
any  conditions,  of  whatever,  kind,  may  be  imposed  at  the  discretion 
of  the  same  departmental  officers,  which  they  may  deem  protective 
of  the  interests  of  navigation,  it  limits  the  penod  of  tne  permit 
to  50  years  without  any  provisions  for  renewal  or  for  compensation 
at  the  end  of  that  period  to  prevent  ruin  or  loss  to  the  ^antee.  It 
provides  that  the  private  investor  shaU  construct,  maintain,  and 
operate  locks,  booms,  sluices,  etc.,  for  navigation,  and  other  locks 
and  structures  afterwards  deemed  necessary  for  navigation,  and  that 
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C<^n«^ress  may  at  any  time  arbitrarily  revoke  the  permit  upon  paying 
merely  the  then  reasonable  value  of  the  structures.  Inis  act  has 
been  universally  condemned  by  practice  and  by  experience.  The 
National  Waterways  Commission  in  its  latest  report  says  with 
reference  to  these  provisions: 

Experience  has  shown  that  these  provisions  are  not  well  suited  to  encouza^  devel- 
opment of  water  power  or  to  protect  the  public  interest.  Nothing  is  more  discourag- 
ing to  the  investor  of  capital  tnan  imcertainty.  *  *  *  The  necessity  of  amortijdng 
the  plant,  in  addition  to  all  other  costs  of  rendering  the  services,  will  inevitably  result 
in  an  increased  chaij^e  to  the  consumer,  which  amounts  to  a  tax  of  doubtful  equity 
on  the  local  community  for  the  benefit  of  the  General  Grovemment .  This  unnecessary 
burden  could  be  avoided  if  Congress  would  enact  legislation  providing  for  a  more 
equitable  form  of  franchise.* 

Various  attempts  have  been  made  to  remedy  the  defects  of  this 
act  of  1910,  but  such  attempts  have  been  prevented  by  the  inter- 
vention of  those  who  would  add  further  burdens  and  uncertainties. 
These  obstructive  interveners  have  not  allowed  tibe  Congress,  to 
whose  discretion  within  reasonable  bounds  is  left  the  determination 
of  these  auestionsy  to  grant  pemnts,  even  under  the  drastic  provi- 
sions of  tnis  act  of  1910.  Such  attempts  as  shown  in  the  instance 
of  Coosa  River  bill  have  been  thwarted  oy  the  influence  of  the  super- 
nationalistic  idea  ur^ed  by  those  pseudooonservationists  who  would 
extend  the  Federal  right  of  navigation  control  to  the  practical  owner- 
ship by  the  Federal  Government  of  all  State  and  private  rights  in 
streams  and  their  beds  and  to  the  direct  Federal  control,  both  as  to 
interstate  and  intrastate  transactions,  of  persons  or  corporations 
engaged  in  these  improvements  as  a  condition  precedent  to  the  con- 
sent of  the  Congress  for  a  hydroelectric  improvement  upon  navigable 
streams. 

AN  OBSTRUCTIVE  LEQISLATr^E  PROPAOANDA. 

An  obstructive  propaganda  manufactures  an  artificial  public  sen- 
timent against  some  particular  interest,  or  against  business  interests 
in  gener^,  by  the  use  of  stock  phrases  about  monopoly,  speculation, 
trusts,  and  charges  of  undue  cost  to  the  consumer.  It  is  such  a 
propaganda,  advocating  proposed  legislative  measures  even  more 
stringent  and  more  burdensome  to  the  private  investor  than  those 
now  existing,  which,  more  than  any  other  thing,  has  created  legis- 
lative obstacles  to  the  improvement  of  navigable  rivers. 

The  present  extended  period  of  stagnation  in  the  improvement  * 
of  our  highway  streams  for  navigation  and  water-power  uses,  caused 
by  the  refusal  of  private  capital  to  risk  investment  necessary  for  its 
required  cooperation  with  the  Grovernment,  is,  more  than  any  other 
thing,  the  direct  result  of  the  persistent  advocacy  in  public  and  in 
private  of  that  discredited  policy  of  past  administrations,  that  policy 
against  which  both  the  people  and  their  representatives  in  Congress 
have  declared  open  revolt.  It  is  the  doctrine  of  absolute  and  unlim- 
ited Federal  control  of  the  undeveloped  water  powers  as  directly  or 
indirectly  the  property  and  resource  of  the  Federal  Government 
itself;  of  the  turning  over  to  the  Federal  Government  by  indirection 

>  Report  National  Waterways  Commission,  S.  Doc.  409. 63d  Cong.,  3d  seas.,  p.  M.  The  "  Conservation  of 
Water  Powvs,"  by  Rome  O.  Brown,  reprinted  from  the  Harvard  Law  Review  of  Kay,  1913,  S.  Doc.  No.  14. 
68d  Cong..  1st  seas.  "Water  Power  In  Qie  United  States,"  bv  IC.  O.  Letahten,  Ghle!  Hydrographer  of  the* 
Ctaologioal  Sorymr  In  "Amials"  of  Am.  Ac  Pol.  and  8oc.  Scimoe,  May,  N09.  Report  of  CommlaslaMr  of 
Corporitkof  ob  watv  Power  Developmait  In  United  States,  Mar.  14, 1913. 
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those  rights  of  control  and  of  property  which  by  the  law  of  the  land 
have  been  established  as  belonging  to  the  States  and  to  the  indi- 
vidual citizens  of  the  States.  It  is  the  mistaken,  unprai^tical,  ex- 
treme idea  with  which  a  certain  class  of  agitators  are  obsessed ^  and 
in  the  furtherance  of  which  biu*eaus  of  misinformation  are  con- 
ducted. They  may  temporarily  gain  favor  with  unthinking  i)eople 
by  their  obstructionist  cry  of  monopoly,  speculation,  and  tneir  ad- 
vocacy of  added  biu*dens,  restrictions,  and  charges  upon  the  private 
investor.  Theirs  is  mereljr  the  stock  phrase-making  arguments 
against  private  capital.  It  is  the  socialistic  argument  of  centralized, 
paternalistic  control.  But  ours  is  a  Government  of  expressly  limited 
Federal  power,  subject  to  which  all  other  powers  of  control  are  left 
to  the  States,  and  subject  to  which  the  property  rights  of  States  and 
individuals  upon  navigable  streams  are  nxea  by  the  law  of  the 
States  as  pronounced  by  the  State  courts^  These  obstructionists  are 
blinded  by  the  fallacious  notion  that  proper  regard  for  the  protection 
of  private  investors,  especially  in  their  relations  with  the  Federal 
Government,  is  a  heresy  of  conservation,  and  that  the  reservation  to 
that  Government  of  the  utmost  possible  of  profit  and  advantage  is  of 
the  essence  of  conservation.  Through  the  hue  and  cry  raised  by 
them  the  water  resources  of  this  country  are  left  running  to  waste, 
and  conservation  in  its  own  name  is  made  to  defeat  itseUF. 

THE   HUE   AND   CRT  ABOUT  SPECULATION  AND  MONOPOLT. 

Great  stress  is  laid  by  these  agitators  upon  the  claim  of  '^  specula- 
tive holdings  of  undeveloped  water-power  sites,"  and  their  increase 
by  a  large  percentage  over  the  holdmgs  of  developed  powers  during 
the  last  five  or  six  years.*  They  shut  their  eyes  to  the  cause  of  the 
lack  of  development  during  the  same  period.  It  is  the  distrust  and 
feeling  of  insecurity,  undue  financial  hazard,  and  the  lack  of  confidence 
in  Federal  control,  disseminated  by  these  very  agitators  who  set  up 
a  hue  and  cry  about  speculation  and  monopoly,  that  has  rendered 
impossible  the  financing  of  these  developments  and  has  kept  unde- 
veloped and  running  to  waste  the  million  and  more  of  horsepower  of 
water  power  in  Alabama  and  other  States  appurtenant  to  sites  held 
for  development  as  soon  as  reasonable  terms  could  be  obtained. 

Nor  is  the  cry  of  "monopoly"  in  this  questipn  of  water-power 
development  by  private  capital  anything  more  than  an  artificial 
bogey  to  advertise  obstructionist  argument.  The  facilities  for  water- 
power  development  are  isolated,  and  each  development  itself  is  by 
nature  essentially  monopolistic.  Economy  of  operation  and  ade- 
quate service  to  the  consumer  require  the  tying  together  of  different 
plants  so  far  as  possible.  As  late  as  November  23,  1911,  the  then 
oecretary  of  the  Interior  Fisher  stated  to  the  National  Waterways 
Commission  that,  in  his  opinion,  there  should  not  be  any  provision  in 
Federal  permits  against  so-called  combinations  or  monopolies.  '*I 
think,"  he  said,  "hydroelectric  development  is  essentially  and  should 
be  essentially  monopolistic  in  its  character.  *  *  *  They  should 
have  the  advantage  of  the  control  of  the  market  and  freedom  from 

1  St  Anthony  Falls  Water  Power  C^.  v.  Water  Commiaslonera,  168  U.  S.,  358,  and  other  cases  cited  in 
"The Conservation  of  Water  Powers,"  supra. 

s  Majority  and  minority  reports  of  the  water-power  committee  of  Mr.  Piachot's  oonsemUlon  ooocress, 
filth  annual  convention,  neld  at  Washington,  D.  C,  Nov.  18-ao,  1913. 
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harassing  and  vexatious  competition  if  we  are  goinr  to  put  them 
under  the  disadvantages  of  effective  public  regulation?'  ^ 

All  danger  of  disadvantages  from  speculation  or  monopoly  can 
be  easily  obviated  by  a  provision  requiring  that  aiter  a  permit  is 
given  developments  shall  progress,  under  the  direction  of  tne  Secre- 
tary of  War  or  other  proper  authority,  with  reasonable  promptness, 
and  consistently  with  market  demands  and  economical  operation. 

The  opposition  to  constructive  progress  of  the  development  of 
industries  dependent  upon  water  power  has  not  been  so  much  within 
Congress  as  from  without.  The  persistence  and  activity  of  these 
obstructionists  have  been  directed  to  the  prevention  of  the  carrying 
out  of  the  true  principles  of  conservation. 

THE   OHANDLEB-DUNBAB  DBOISION. 

It  has  been  claimed  by  certain  extremists  that  the  recent  Chan- 
dler-Dunbar  decision  *  is  "epoch  making"  that  it  turns  over  to  Fed- 
eral control  all  the  rights  heretofore  clauned  to  belong  to  the  respeo* 
tive  States  and  to  private  riparian  owners  in  the  beds  and  waters  of 
navigable  streams,  and  that  in  the  case  of  even  a  private  hydro* 
electric  navigation  development  it  authorizes  a  charge  and  toll  out  of 
the  revenues  of  the  investor  for  the  benefit  of  the  Federal  Govern* 
ment.  On  the  contrarv,  this  decision  confirms  the  law  of  control  as 
theretofore  established.  It  confirms  the  recognized  paramount  ri^t 
of  the  Federal  Government  to  regulate  navigable  streams  in  the  m- 
terests  of  navigation.  It  confirms  the  right  of  the  Congress  to  pass  and 
to  enforce  the  act  of  1909,  asserting  the  necessity  of  entire  control  in 
the  interests  of  navigation  of  the  straits  of  the  Sault  Ste.  Marie  in 
order  adequately  to  protest  the  navigation  between  the  two  great 
inland  seas  through  which  the  yearly  tonnage  exceeds  by  far  that  of 
the  Suez  Canal.  That  decision  was  neither  an  assertion  nor  authority 
for  an  assertion  upon  the  part  of  the  Federal  Government  of  the 
unlimited  Federal  control  lor  all  purposes  of  the  highway  streams 
of  the  United  States. 

THE  SEOBETABY  OF  WAB  SHOUIJ)  BE  AUTHOBIZED  TO  QBANT  PBBMITS. 

One  of  the  obstacles  of  existing  legislation  is  the  requirement  that 
for  each  particular  hydroelectric  navigation  improvement  on  streams 
affording  interstate  navigation,  even  though  requiring  no  outlay  by 
the  Government  itself,  a  special  act  of  Congress  is  required.  But 
there  is  no  reason,  in  cases  requiring  no. appropriation  by  the  Govern- 
ment— that  is,  where  the  improvement  is  to  be  made  at  the  expense 
of  the  grantee — that  all  rights  and  interests  of  the  Federal  Government, 
of  the  pubUc,  and  of  the  private  investor  can  not  be  adequately  safe- 
guarded by  a  general  act  asserting  gener^jprovisions  for  control  and 
reflation  and  giving  to  the  Secretary  of  War  the  power  to  grant  per- 
nuts  subject  to  such  act.  The  same  legislative  conditions  would 
govern  any  permit  to  be  issued,  and  would  include  protective  provi- 
sions in  general  terms  sufficient  to  cover  any  particular  instance, 

>  Report,  1913.  National  WaterwaTs  CommissloD,  186. 

•  The  United  Statee  v.  ChandlerwDnnbar  Water  Power  Co.,  —  U.  8.,  — ,  decided  Kay  26, 1918. 
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except  those  mvolyiiic  purely  engineering  problems.  It  is  unneces- 
sary and  even  absurd  uiat  the  tecmiical  en^eering  problems,  decisive 
of  the  issuance  of  each  particular  permit,  shouui  be  thrashed  out 
before  the  committees  or  on  the  floor  of  the  National  Congress.  They 
should  be  lett,  as  in  other  similar  instances,  to  the  investigation  and 
decision  of  that  department  having  jurisdiction  thereof  and  especially 
Qualified  to  hear  and  determine  tne  questions  involved,  subject, 
tnen,  to  the  general  conditions  which  Congress  may  provide  as  neces- 
sary to  protect  the  Government  aiid  to  attract  private  investment, 
the  permit  itself  in  any  particular  instance  shoula  be  left  to  the  War 
Department,  with  authority  to  solve  all  the  enmieering  problems 
involved,  and  to  compel  a  construction  which  shaube  consistent  with 
present  and  future  navigation  requirements. 

REMEDIAL  PROVISIONS   SUGGESTED. 

The  present  problems  of  navigation  improvement  can  be  solved 
only  by  a  proper  legislation,  protecting  the  constitutional  rights 
of  the  Federal  Government  and  at  the  same  time  establishing  a 
p6licy  of  attracting  the  investment  of  private  capital.  This  should 
mclude  such  provisions  as  the  following,  defining  the  terms  of 
the  establishing  of  hvdroelectric  works  on  navigable  streams  as 
against  the  interests  of  the  Federal  Government: 

(1)  Indeterminate  permits  subject  to  revocation  upon  compen- 
sation; or  permits  given  for  a  definite  term  of  not  less  than  50, 
nor  to  exceed,  say,  100  years,  varying  according  to  the  amount  of 
investment  per  horsepower  to  be  proauced,  unrevocable  during  the 
fixed  term  except  for  cause,  otherwise  only  revocable  after  the 
expiration  of  the  term;  and  in  all  cases  of  revocation  upon  com- 
pensation. Compensation  must  include  the  payment  to  the  grantee 
of  all  his  necessary  investment  for  structures  and  building  up  his 
business  which  are  a  part  of  or  appurtenant  to  his  plant  and  enter- 
prise, no  value  to  be  added  for  the  Federal  pernut  itself,  and  tiie 
assumption  of  all  outstanding  bona  fide  contracts  made  by  the 
grantee. 

(2)  All  structures  affecting  the  flow  to  be  made  in  accordance 
with  plans  approved  by  the  Secretary  of  War  and  Chief  of  Engi- 
neers, in  order  to  protect  present  and  future  navigation  require- 
ments. 

(3)  All  permits  to  be  only  to  States  or  municipalities,  or  to 
public  service  corporations,  the  regulation  of  whose  corporate 
affairs  including  rates  shall  be  left  to  the  proper  State  authorities 
with  power  to  Congress  to  intervene  so  far  as  necessary  for  ade- 
quate protection  of  the  pubUc. 

(4)  In  order  to  prevent  speculative  holdings,  proper  provisions 
compelling  the  utilization  oi  power  facilities  witnin  a  reasonable 
time  after  issuance  of  Federal  permit. 

(5)  No  tolls  or  fees  except  such  as  are  necessary  to  cover  the 
cost  of  service  inspection,  etc.,  directly  chargeable  to  the  exercise 
of  governmental  fimctions,  but,  as  a  recognition  of  the  paramount 
right  of  Federal  control  for  navigatioUj  the  grantee  to  provide  to  a 
reasonable  extent,  consistent  with  existing  conditionsi  navigation 
f acUitieSi  including  power  for  their  operation. 
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GENERAL  NOTE. 

It  is  not  intended  in  this  discussion  to  suggest  all  the  provisions 
necessary  to  remedy  existing  legislative  obstacles  nor  to  ar^e  in 
detul  for  or  against  specific  provisions,  much  less  to  formiuate  a 
draft  for  a  proper  dam  act.  I  present  the  following  suggestions  for 
consideration  upon  certain  points  necessarily  involv^: 

Chnaressioruu  avihority  should  he  ^^rieroZ.-T-Final  permit  in  the  case 
of  each  development  should  be  by  the  Secretary  oi  War,  subject  (1) 
to  the  ^neral  provisions  and  authoritv  of  the  general  dam  act  and 
(2)  subject  to  his  approval  of  structiu'al  plans.  Keasons  therefor  are 
above  suggested. 

Term  ygrafii. — ^Logically  the  grant  should  be  indeterminate,  thus 
reserving  to  the  Government  the  power  to  take  over  the  property  and 
budness  on  payment  of  proper  compensation.  But  in  any  case  of 
taking  over  Dy  the  Grovernment,  whether  under  indeterminate  or  a 
definite-term  grant,  provision  for  compensation  should  be  made  such 
as  to  attract  private  investment.  If  a  definite  term  is  preferred,  care 
should  be  taken  to  provide  adequate  protection  to  private  invest- 
ment. A  uniform  limit  of  50  years,  while  sufficient  m  some  cases, 
would  prohibit  in  many  instances.  Sufficient  elasticity  in  tiie  lengtiti 
of  term  should  be  provided  to  meet  varying  physical  and  market  con- 
ditions. In  a  locality  where  industnes  are  already  developed  or 
quickly  developable  the  investor  might  be  sure  of  adequate  return 
on  his  entire  investment  from  the  beginning  of  operation.  In  other 
instances  the  investment  in  whole  or  in  part  might  have  to  wait 
many  years  for  a  market  to  be  built  up  withm  feasible  limits  of  trans- 
mission, and  thereby  return  on  investment  proportionately  post- 
poned. Amount  of  investment  per  horsepower  produced  varies 
widely.  These  and  other  reasons  would  make  a  50-year  limit  attrac- 
tive in  one  case  and  prohibitive  in  another.  Proper  adjustments  as  to 
length  of  term  would  meet  the  varying  requirements  for  the  necessary 
financing,  and  at  the  same  time  protect  all  public  interests. 

(Jomj^ertsalion  upon  revoccUion. — ^The  provision  for  compensation 
should  include  more  than  merely  the  then  physical  value  of  the  plant. 
It  should  include  all  sums  properly  charged  as  capital  investment. 
Legitimate  expense  and  loss  are  incurred  by  investors  from  lack  of  re- 
turn upon  investment  while  waiting  for  a  market,  cost  of  buUdine^  up 
a  market  and  business,  obsolescence,  replacement,  and  added  faciuties 
by  new  structures  and  appliances  to  keep  the  service  up  to  date  and  in 
accordance  with  the  latest  discovered  methods  of  economical  opera- 
tion. These  items  of  expense  and  loss  can  not  be  charged  back  to  the 
consumer  in  a  manner  to  protect  the  investor  under  a  revocable 
permit  which  does  not  include  as  compensation  the  amount  of  capital 
mvestment  necessary  to  finance  and  carry  these  and  other  similar 
items.  For  similar  obvious  reasons  compensation  should  not  be 
confined  to  merely  the  water-power  plant,  but  to  the  hydroelectric 
plant  and  business  as  a  whole. 

The  contracts  to  be  assumed  should  include  all  bona  fide  contracts 
for  services  or  otherwise.  Within  a  comparativdy  short  period  prior 
to  the  time  allowed  for  revocation  an  advantageous  contract  for 
service  might  be  obtainable  if  it  could  be  made  ^r  a  term  of  years 
extending  beyond  the  possible  revocation,  which  could  not  be  obtained 
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if  revocable  itself  within  the  limite  of  the  term  necessary  to  procure 
the  contract.  Also  money  required  for  financing  represented  by 
funded  debt  might  not  be  obtainable,  or  only  obtainable  at  excessiye 
cost,  if  the  property  and  business  for  whicn  it  is  security  is  to  be 
revocable.  So  tar  as  bona  fide,  contracts  for  such  payment  of  money 
should  be  protected.  Of  course  their  assumption  would  be  charged 
as  part  of  the  compensation  to  be  paid  on  revocation. 

Uof^araU  cafocUy  of  grantee. — xi  the  grant  is  not  to  a  State  or 
municipality  it  should  pe  only  to  a  public  service  corporation  properly 
organised  with  authority  to  carry  on  a  hydroelectric  public  aeryice 
business.  This  would  msure  authority  for  regulation  not  only  of 
rates  but  of  the  financing  and  general  control  of  the  g[rantee  with 
respect  to  the  conduct  of  its  busmess  and  its  relations  with  the  con- 
sumer and  the  pubUc  in  general.  State  control,  so  far  as  feasible, 
should  be  encouraged  ana  have  preference,  with  proper  recognition 
of  Federal  ri^ht  of  control  where  necessary.  If  the  grantee  is  a  State 
or  municipaUty,  then  as  between  such  grantee  and  the  Federal  Gov- 
ernment tne  provisions  should  be  the  same  as  when  grantee  is  a  pubhc 
service  corporation.  The  taking  over  of  the  plant  and  business  on 
revocation  should  in  all  cases  be  reserved  to  the  Federal  Government, 
and  thus  the  paramount  right  of  Federal  control  for  navigation  pur- 
poses consistently  preserved.  The  rights  of  State  control  would 
remain  as  established  by  law. 

Speculative  or  monopolistic  holdings. — On  this  point  see  more  de- 
tailed discussion  above.  The  provision,  sometimes  suggestedy  that 
transfer  should  not  be  made  without  special  Federal  consent,  would 
not  aid  in  preventing  monopolistic  tenoency,  if  any  otherwise  threat- 
enedj  while  at  the  same  time  it  would  add  a  restriction  tending  to 
prohibit  necessary  financing.  The  suggestion  for  such  restriction 
against  assignment  springs  from  the  too  prevailing  tendenc;^  in  these 
matters  to  overrestriction  and  to  overreeulation.  This  is  not  to 
say  that  they  would  not  be  legal  and  enforciole.  The  answer  to  such 
class  of  su^estions  was  best  made  the  other  day,  when  a  well-known 
Senator,  rd^rrin^  to  certain  proposed  provisions  for  reflation,  said: 
''That's  the  trouple  with  the  present  craze  for  restriction  and  regu- 
lation of  private  investment  in  these  enterprises.  You  regulate  and 
restrict  to  the  extent  that  you  have  nothing  to  regulate."  The  point 
of  his  remark  is  shown  by  the  refusal  of  private  capital  during  the 
past  six  j^ears  or  more,  as  outlined  above,  to  cooperate  with  the  Grov- 
emment  in  these  enterprises  under  the  now  existing  and  threatened 
legislative  obstacles  to  private  investment. 

Charges  against  the  grantee. — No  charges  or  rentals  out  of  the  invest- 
ment or  revenue  of  the  grantee  should  be  made  as  a  tribute  or  toll  to 
the  Federal  Government.  This  question  has  been  thrashed  out  in 
Congress,  and  it  is  safe  to  say  that  no  bill  involving  this  principle  will 
be  accepted.  A  license  fee  is  legally  allowable,  althougn  its  expedi- 
ency may  be  questionable.  Sucn  fee  should  be  made  definite  and 
fixed  by  the  Secretary  of  War  when  he  issues  final  permit,  and  should 
be  based  upon  the  cost  of  inspection  and  actual  service  by  the  Gov- 
ernment. 

It  is  not  expedient  to  proyide  that  in  all  cases  navigation  facilities 
shall  be  provided  and  operated  solely  at  the  cost  of  the  grantee. 
Such  expense  should  be  borne  by  the  grantee  to  suoh  an  extent  as  is 
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consistent  with  the  possible  financing  of  his  enterprise.  In  one  case 
there  is  a  high  head,  lar^  flow,  and  physical  conditions  allowing 
construction  at  comparatively  low  cost  per  horsepower  produced; 
in  another  case  the  cost  per  horsepower  produced  may  be  such  that 
if  the  entire  cost  of  navigation  facilities  are  also  placed  upon  the 
grantee  the  financing  of  the  enterprise  would  be  impossible.  Ac- 
cording, then,  to  varying  physical  ^  conditions,  the  Secretary  of  War 
should^  as  a  part  of  the  terms  of  his  final  permit,  apportion  the  cost 
of  navigation  facilities  between  the  grantee  and  the  Government  in 
such  manner  as  to  insure  all  reasonable  advanta^  to  the  Qovem- 
ment  in  its  navigation  improvement  without  imposing  burdens 
whidi  would  be  prohibitive  of  private  investment  necessary  to  secure 
a  double  benefit  to  the  public  at  large. 

Charges  against  the  grantee  for  benefits  from  headwater  improve- 
ments Dy  the  Government  should  be  provided  in  such  terms  as  not 
to  be  made  a  cover  for  a  tribute  or  toll  out  of  the  investment  or  reve- 
nues of  the  grantee  in  favor  of  the  Government.  Such  chaises  should 
be  confined  to  fair  compensation  for  actual  benefits  received,  to  be 
appoi*tioned  among  the  several  grantees  receiving  benefit  from  the 
same  headwater  improvement,^  and  the  total  annual  charge  for  the 
benefits  to  all  such  grantees  derived  from  any  one  headwater  improve- 
ment should  not  exceed  a  reasonable  percentage  upon  the  total 
investment  cost  to  the  Government  of  such  improvement. 

Repeal  cZoti^e^.— Subject  to  the  general  provisions  of  a  proper  dam 
act  and  to  the  conditions  of  the  permit  issued  under  its  authority  by 
the  Secretary  of  War,  the  rights  left  to  the  grantee  should  be  viewed 
as  rights  of  property  and  of  contract;  and  such  limited  and  defined 
rights  shoula  not  be  subject  to  confiuscation  by  arbitrary  repeal  or 
amendment.  Therefore,  the  repeal  and  amendment  clause  should 
protect  the  rights  left  to  the  private  investor  by  proper  provisions 
against  any  such  arbitrary  annulment  or  confiscation  of  such  rights 
or  of  its  property  thereunder,  except  upon  compensation  as  provided 
in  the  act. 
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CORRESPONDENCE. 

United  States  Senate, 

March  i8, 1914. 
Mr.  Rome  G.  Brown, 

Minneapolis f  Minn. 

My  Dear  Mr.  Brown  :  I  inclose  you  a  confidential  print  of  a  pro- 
posed bill  relating  to  the  regulation,  leasing,  and  disposal  of  water 
powers  on  navigable  streams  both  in  cases  where  dams  are  con- 
structed by  the  Government  and  where  constructed  by  private 
capital.  Knowing,  as  I  do,  that  there  is  no  man  in  the  country 
who  is  more  familiar  with  this  subject  of  water  power  than  you  are, 
and  being  a  citizen  of  the  same  State  that  you  are,  I  should  be  very 
glad  to  have  your  views  fully  and  in  detail  in  respect  to  the  pro- 
posed bill.  I  feel  that  your  opinion  and  advice  in  this  important 
matter  would  be  of  great  value  and  assistance  to  me  in  the  con- 
sideration of  the  proposed  legislation. 
Yours,  truly, 

Knute  NeIvSOn. 

Harvard  Club  of  New  York  City, 

New  York,  March  28,  1914. 
Hon.  Knute  NeItSon, 

Room  J07,  Senate  Office  Building, 

Washington,  D.  C. 

My  Dear  Senator:  Your  letter  of  March  18,  addressed  to  me 
at  Minneapolis,  reached  me  while  I  was  in  the  East.  I  hope  that 
my  response  will  reach  you  in  time  for  such  use  as  you  may  desire. 
It  is  obvious  that  you  overrate  the  value  of  whatever  suggestions  I 
might  make;  but  I  am  glad  to  comply  with  your  request  and  to 
present  herewith  my  views  upon  the  confidential  committee  print 
of  the  draft  which  is  in  the  committee's  hands  of  the  proposed 
new  dam  act,  after  giving  it  very  careful  consideration. 

I  have  made  for  several  years  a  special  study  of  the  questions 
involved  and  have  discussed  them  both  in  public  and  in  private. 
Such  discussions  have  included  my  argument  two  years  ago  before 
the  National  Waterways  Commission  on  *'The  limitations  of  the 
Federal  control  of  water  power"  which  Senator  Root  had  printed 
as  Senate  Document  No.  721,  Sixty-second  Congress,  second  ses- 
sion; my  article  in  the  Harvard  Law  Review  of  May,  191 3,  on 
"The  conservation  of  water  powers,"  printed  as  Senate  Document 
No.  14,  Sixth-third  Congress,  first  session,  and  my  address  before 
the  recent  rivers  and  harbors  congress  on  "  Legislative  obstacles  to 
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the  improvement  of  navigable  streams,"  printed  as  Senate  Docu- 
ment No.  332,  Sixty-third  Congress,  second  session.  My  efforts 
have  been  to  encourage,  in  the  public  interests,  the  passage  of  a 
Federal  statute  in  the  place  of  the  dam  acts  of  1906  and  of 
1 910,  which  should  remedy  the  imiversally  admitted  defects  of 
those  acts,  by  reason  of  which  defects,  and  similar  defects  in  the 
statutes  governing  water  powers  upon  the  public  domain,  water 
power  development  in  this  country  has  been  at  a  standstill  for 
many  years.  The  conservation  of  water-power  resources  of  this 
country  has  been  prevented  through  existing  legislative  obstacles 
prohibitive  of  financing  the  investment  of  private  capital,  which  is 
absolutely  necessary  to  development.  Water-power  conservation 
means  utilization.  Its  prevention  or  delay  means  waste  and  loss 
of  industrial  development.  The  manner  in  which  the  present 
statutes  and  the  policy  represented  by  them  have  kept  private 
capital  out  of  water-power  development  in  this  country  is  shown 
somewhat  in  detail  in  my  rivers  and  harbors  address  of  last 
December,  which  I  have  hereto  attached.  In  the  same  address 
are  suggested  certain  changes  in  legislative  policy,  as  applied  to 
dams  upon  navigable  streams,  which,  while  preserving  fuUy  the 
interests  of  the  public,  are  necessary  to  obtain  the  cooperation  of 
private  capital. 

A  careful  reading  of  this  confidential  draft  discloses  that  it  is  a 
composite  of  the  best  thought  of  those  who  have,  from  an  impartial 
viewpoint,  carefully  studied  these  questions  and  whose  sugges- 
tions have  been  made  with  a  view  to  working  out  a  logical,  con- 
sistent and  constructive  measure,  fully  protective  of  the  public 
interests  at  the  same  time  that  it  makes  possible  the  financing  of 
investment  in  hydroelectric  plants  upon  navigable  streams. 

I  will  first  offer  some  general  comments  and  then  attach  a 
reproduction  of  the  draft  in  question,  with  particular  comments 
under  each  paragraph.  In  reproducing  the  draft  I  have  preserved 
the  original  paging  and  line  numbers  for  convenience  of  reference, 
so  that  my  comments  are  in  the  form  used  by  the  National  Uni- 
form Law  Conference  in  publishing  their  tentative  drafts  of  stat- 
utes to  be  proposed  for  adoption  by  the  States. 

If  this  bill  had  been  introduced  I  should  hesitate  to  make  any 
suggestions  for  amendments,  but  as  it  is  still  in  tentative  form,  I 
am  suggesting  certain  slight  amendments  which,  in  my  opinion, 
will  obviate  some  possible  objections  and  make  the  bill  more 
definite  and  consistent  and  less  liable  to  misconstruction. 
Yotu^s,  very  truly, 

Rome  G.  Brown. 
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GENERAL    COMMENTS. 

It  is  unnecessary  to  discuss  the  now  universally  admitted  fact 
that  the  dam  act  of  1910,  which  replaced  the  general  dam  act  of 
1906,  is  so  faulty  and  insufficient  that  it  is  prohibitive  of  water- 
power  development.  This  fact  is  shown  both  by  theory  and  by 
experience.  The  main  objections  to  the  act  of  1910,  on  account 
of  which  it  has  been  impossible  to  finance  water-power  develop- 
ment, are: 

(i)  That,  although  it  purports  to  provide  the  general  conditions 
under  which  a  dam  may  be  constructed  and  maintained,  with  a 
view  to  making  those  conditions  such  as  adequately  to  protect  the 
public  interests  and  to  fix  the  status  of  private  investment,  never- 
theless it  contemplates  a  separate  act  of  Congress  for  each  im- 
provement. This  compels  a  thrashing  out  on  the  floor  of  Congress, 
as  to  each  development,  of  the  particular  conditions  to  be  imposed 
with  regard  to  that  development.  The  vague  and  indefinite  pro- 
visions of  the  existing  dam  act  of  1910  are  practically  passed  upon 
by  each  such  act  and  various  added  and  changed  conditions  are 
urged,  so  that  constructions  and  their  maintenance  under  that  act 
become  in  fact  governed  by  conditions  and  provisions  widely  vary- 
ing, sometimes  in  favor  and  sometimes  against  public  interests, 
sometimes  in  favor  and  sometimes  against  the  interest  of  the  in- 
vestor. The  result  is  that  the  dam  act  of  19 10,  even  if  all  it^ 
other  provisions  were  definite  and  practical  and  therefore  con- 
ducive to  the  objects  for  which  it  was  passed,  could  not  perform 
the  functions  for  which  it  was  enacted.  It  was  intended  to  cover 
all  conditions  necessary  to  every  dam  and  to  obviate  the  necessity 
of  any  further  provisions  in  each  separate  consent  act,  beyond  the 
mere  consent  itself.  The  attempt  to  impose  f lu-ther  statutory  con- 
ditions in  connection  with  the  Connecticut  River  bill  is  an  instance 
of  the  failure  of  this  method.  It  is  demonstrated  that  the  general 
dam  act,  which  should  take  the  place  of  the  act  of  1910,  should 
contain  provisions  so  fully  and  definitely  protective  of  the  public 
interests  that  as  to  any  particular  dam  the  only  problems  remain- 
ing to  be  solved  are  those  of  engineering  in  connection  with  the 
local  situation.  Therefore  a  separate  act  of  consent  by  Congress 
should  be  imnecessary  and  the  right  to  develop  should  depend 
upon  the  permit  issued  by  the  Secretary  of  War  and  the  Chief  of 
Engineers,  subject  to  the  conditions  and  provisions  of  such  general 

act. 

6 


6  WATEB-POWER  DAMS  ON   NAVIGABLE  BIVERS. 

(2)  The  provisions  in  the  general  dam  act  of  19 10  for  conditions 
to  be  imposed,  both  for  the  protection  of  the  public  interests  and  of 
restriction  upon  the  private  investment,  were  in  such  general  terms 
that  the  status  of  private  capital  in  such  investment  could  not  be 
foreseen  with  any  certainty.  Both  for  the  protection  of  the  public 
interests  and  in  order  to  make  definite  the  conditions  of  financing 
private  capital  investment  in  water-power  development  it  is  neces- 
sary that  such  conditions  be  made  definite,  except  only  as  they 
may  vary  on  account  of  the  engineering  problems  involved  in  each 
development. 

(3)  Another  fatal  defect  of  the  19 10  dam  act  A^as  the  limitation 
of  a  permit  to  a  50-year  period  without  any  power  of  extension  or 
renewal  and  that  there  was  no  provision  for  taking  over  the  prop- 
erty or  compensation  to  the  owner  of  the  improvement  at  the  end 
of  that  period.  This  compelled  an  amortization  of  the  plant  dur- 
ing the  50-year  period,  and  therefore  a  corresponding  tmdue 
increase  of  rates  to  consumers. 

(4)  The  1 910  dam  act  made  the  permit  revocable  at  any  time 
upon  the  payment  of  limited  compensation.  Large  water-power 
investments  can  not  be  assured  of  profitable  returns  until  the 
market  is  built  up.  Profits  are  often  postponed  for  many  years. 
It  does  not  satisfy  the  financier  that  he  may  get  a  return  of  his 
investment  even  undiminished.  He  must  be  assured  of  a  profit 
commensurate  with  the  risks  and  hazards  of  the  business.  No 
financier  would  enter  into  an  enterprise  imder  a  permit  with  a  cer- 
tain tenure  of  less  than  50  years,  and  then  only  upbn  proper 
adjustment  at  the  expiration  of  such  period. 

There  are  other  deficiencies  of  the  19 10  dam  act  which  will  be 
noted  later  in  connection  with  this  proposed  bill.  But  these  are 
the  main  obstacles  which  have  prevented  any  water-power  im- 
provement within  the  past  six  to  eight  years  imder  any  Federal 
permit  granted  within  that  time.  The  extent  of  this  stagnation 
and  the  reasons  therefor  are  further  set  forth  in  my  rivers  and 
harbors  address,  with  concrete  cases  of  developments  that  have 
been  prohibited.  Referring  to  these  obstacles  of  the  1910  dam 
act,  the  National  Waterways  Commission  in  its  last  report  stated 
(p.  54,  S.  Doc.  No.  469,  62d  Cong.,  2d  sess.) : 

Experience  has  shown  that  these  provisions  are  not  well 
suited  to  encourage  development  of  water  power  or  to  pro- 
tect the  public  interest.  Nothing  is  more  discouraging  to 
the  investor  of  capital  than  imcertainty.  ♦  *  *  Xhe 
necessity  of  amortizing  the  plant,  in  addition  to  all  other 
costs  of  rendering  the  services,  will  inevitably  result  in  an 
increased  charge  to  the  consumer,  which  amounts  to  a  tax 
of  doubtful  equity  on  the  local  commtmity  for  the  benefit 
of  the  General  Government.  This  unnecessary  burden 
could  be  avoided  if  Congress  would  enact  legislation  pro- 
viding for  a  more  equitable  form  of  franchise. 
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This  proposed  bill  provides  in  my  opinion  an  adequate  remedy 
for  these  defects  in  the  1910  dam  act.  With  the  exception  of  the 
fact  that  the  consent  of  Congress  is  given  subject  to  the  conditions 
of  the  act,  and  that  subject  to  the  same  conditions  the  Secretary 
of  War  and  the  Chief  of  Engineers  may  issue  a  permit,  every  sec- 
tion and  provision  in  the  bill  is  one  of  restriction,  control,  and  regu- 
lation of  the  grantee.  In  many  respects  these  provisions  are  more 
drastic  than  those  contained  in  the  1910  act.  At  the  same  time 
they  are  definite  and  certain  so  far  as  they  can  be  made  so  in  ad- 
vance. The  applicant  for  a  permit  and  those  who  are  to  finance 
his  enterprise,  know  in  advance  the  nature  of  the  restrictions 
which  are  to  be  made  part  of  the  permit  and  which  are  to  govern 
the  rights  and  obligations  of  the  Government  upon  the  one  hand 
and  of  the  investor  upon  the  other  hand.  The  bill  asserts  the 
right  of  Federal  control,  even  beyond  what  I  would  believe  to  be 
the  constitutional  limits;  but  the  extent  of  such  asserted  rights 
is  definite.  Therefore  an  applicant  may  know  definitely  to  what 
he  is  submitting.  On  the  other  hand,  the  proper  scope  and  eflfect 
of  State  control  is  preserved.  Again,  the  property  rights  of  the 
grantee  under  his  riparian  ownership  are  not,  as  in  the  dam  act 
of  1 910,  absolutely  jeopardized  by  the  reservation  to  the  Govern- 
ment of  arbitrary  unlimited  control  after  construction  has  been 
completed.  The  bill  presents  a  measm-e  remedial  in  its  nature, 
fully  protective  of  all  legal  and  constitutional  public  rights,  Fed- 
eral and  State,  protects  and  preserves  to  the  fullest  extent  the 
paramount  rights  of  the  Government  in  its  control  of  the  stream 
for  navigation  purposes ;  and  at  the  same  time  it  presents  a  definite, 
business-like  statement  of  restrictions,  conditions  and  financial 
burdens  so  that  the  investor  and  financier  may  know  with  rea- 
sonable certainty  the  hazards  and  risks  and  burdens  involving  ex- 
pense under  which  their  investment  is  to  be  made.  Fmlhermore, 
it  fixes  a  reasonable  tenure  irrevocable  except  for  cause. 

In  my  opinion  such  a  measure  adequately  protects  all  public 
interests  and  if  enacted  will  result  immediately  in  large  capital 
investment  in  water-power  development  throughout  the  country^ 
and  a  resulting  stimulation  and  promotion  of  industrial  develop- 
ment, imder  proper  regulation,  such  as  this  country  has  not  ex- 
perienced heretofore  through  any  single  legislative  measure. 

This  proposed  bill  is  so  suited  to  the  purposes  for  which  it  is 
proposed  that  the  utmost  care  should  be  taken  in  making  any 
changes,  either  by  subtraction  or  addition,  lest  some  provision 
shall  be  inserted  which  destroys  the  present  equal  balance  and 
consistency  of  this  draft.  The  amendments  herein  suggested  are, 
I  believe,  helpful  and  consistent  with  the  manifest  purpose  of  the 
act.  Appended  hereto  is  the  bill  section  by  section,  preserving  in 
each  part  of  the  bill  quoted  the  original  paging  and  line  numbers. 


DRAFT  OF  PROPOSED  FEDERAL  DAM  ACT,  WITH 
COMMENTS  BY  ROME  G.  BROWN. 

A  BILL 

To  amend  an  Act  entitled  *'An  Act  to  regulate  the  construction 
of  dams  across  navigable  waters/*  approved  Jime  twenty- 
first,  nineteen  hundred  and  six,  as  amended  by  the  Act 
approved  June  twenty-third,  nineteen  hundred  and  ten,  en- 
titled ''An  Act  to  amend  an  Act  entitled  'An  Act  to  regulat^e 
the  construction  of  dams  across  navigable  waters. ' " 

1  Be   it   enacted    by   the   Senate   and   House   of  Representa" 

2  tives  of  the    United  States  of  America  in   Congress  assembled, 

3  That  the  Act  entitled  '*An  Act  to  regulate  the  construction 

4  of    dams    across   navigable  waters,"   approved    Jime    twenty- 
6  first,  nineteen  hundi'ed  and  six,  as  amended  by  the  act  ap- 

6  proved    June    twenty-third,    nineteen    hundred    and    ten,    en- 

7  titled  "An  Act  to  amend  an  Act  entitled  'An  Act  to  regulate 

(2) 

1  the  construction  of  dams  across  navigable  waters,"'  be,  and 

2  the  same  is  hereby,  amended  to  read  as  follows: 

Under  the  circumstances  it  is  advisable  that  this  act  be,  not  a  separate 
act  with  reference  to  dams  upon  navigable  streams,  but  that  it  be  enacted 
in  place  of  the  dam  acts  of  1906  and  of  1910.  This  is  obviously  the  theory  of 
this  draft.  It  seeks  to  accomplish  only  the  objects  of  the  acts  of  1906  and 
1910,  but  in  better  form  and  remedying  the  admitted  defects  of  those  acts. 
A  separate  act  with  an  independent  title  would  require  repeal  of  the  acts  of 
1906  and  of  1910,  and  might  be  taken  as  a  repeal  of  other  existing  l^slation 
which  is  neither  necessary  nor  desirable  to  be  repealed. 

The  dam  act  of  1899  (act  of  Mar.  3,  1899;  Stat.  L.,  1121)  still  remains  in 
force.  This  act  of  1899  superseded  certain  provisions  of  the  former  dam  acta 
of  1892  (act  of  July  13,  1892;  27  Stat.  L.,  88)  and  of  1890  (sec.  7,  act  of  Sept. 
19,  1890;  20  Stat.  L.,  426).  These  former  statutes  contained  the  prohibition 
against  the  construction  of  dams  upon  navigable  streams  without  Uie  consent 
of  Congress.  This  prohibition  is  now  in  force  under  the  act  of  1899  (sec.  9, 
act  of  Mar.  3,  1899;  30  Stat.  L.,  1221)  prohibiting  such  structures  "until  the 
consent  of  Congress  to  the  building  of  such  structures  shall  have  been  obtained 
and  until"  the  plans  etc.,  have  been  approved  by  the  Chief  of  Engineers 
and  the  Secreta^  of  War.  The  act  of  1899  prohibits  all  structures,  whether 
dams,  bridges,  or  otherwise.  This  prohibition  still  remains  in  force.  Prior 
to  the  act  of  1899  the  prohibition  extended  only  to  construction  "in  sudi 
manner  as  shall  obstruct  or  hinder  navigation,  commerce,  or  anchorage  of 
said  waters"  ^sec.  7,  act  of  Sept.  19,  1890;  20  Stat.  L.,  426;  1  Supp.  Kev. 
Laws  U.  S.,  80).  This  limitation  was  omitted  in  the  act  of  1899,  whereby 
the  prohibition  was  extended  to  all  structures  in  navigable  streams,  whether 
affecting  navigation  or  otherwise. 

The  theory  of  the  dam  act  of  1910  was  that,  when  consent  was  asked  for 
any  particular  development,  the  consent  act  of  Congress  should  consist  simply 
of  the  consent  and  that  by  reference  to  the  act  of  1910  all  detailed  conditiona 
and  provisions  r^arding  the  rights  and  obligations  between  the  Grovemment 
and  the  permittee  should  be  forever  fixed,  thus  obviating  a  reenacting  of 
general  conditions  with  each  consent  act. 
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As  already  shown,  the  act  of  1910  is  prohibitive  of  investment.  More  than 
that,  when  the  general  conditions  have  been  fixed  by  statute,  it  is  inadvia* 
able  to  compel  a  separate  consent  act  for  each  improvement. 

Thus  the  making  of  this  proposed  act  as  a  suDstitute  for  the  act  of  1910 
preserves  the  statutory  prohibition  against  construction  without  Federal  con- 
sent and  substitutes  for  the  acts  of  1906  and  1910  a  measure  intended  to,  and 
which  (as  will  be  shown)  in  fact  does,  remedy  the  obstacles  presented  by  the 
1910  act. 

Moreover,  this  proposed  act  by  its  first  section,  shown  below,  gives  once 
for  all,  under  protective  and  safeguarding  provisions,  the  congressional  con- 
sent required  bv  the  act  of  1899,  which  still  remains  in  force.  The  necessity 
for  this  methoa  of  consent  has  already  been  indicated  and  will  be  further 
discussed  under  section  1. 

3  ^^  Section     1.     That  the  consent  of  Congress  is  hereby 

4  given  to  any  State,  municipal  subdivision  thereof,  or  to  any 

5  public-service  corporation  or  public-service  agent  of  a  State,  as 

6  hereinafter  defined,  after  obtaining  the  permit  of  the  Secre- 

7  tary  of  War  and  Chief  of  Ekigineers,  as  hereinafter  provided, 

8  to   construct,   maintain,    and   operate    a   dam   or   dams   and 

9  accessory  works  for  water  power  or  other  purposes   across 

10  or  in  any  of  the  navigable  waters  of  the  United  States;   and 

11  such  grantee  and  such  permit  shall  at  all  times  be  subject  to 

12  the  provisions  of  this  Act  and  also  subject  to  such  condi- 

13  tions  as  the  Secretary  of  War  shall,  in  accordance  with  the 

14  provisions  of  this  Act,  make  a  part  of  such  permit.     No  per* 

15  mit  shall  be  granted  hereunder  except  to  a  State  or  municipal 

16  subdivisions  thereof  or  to  a  public-service  corporation  or  to  a 

17  public-service    agent    of    a   State    organized    or  constituted 

18  under  the  laws  of  the  State  or  States  in  which  such  dam  or 

19  any  part  thereof  is  located  and  authorized  to  engage  in  the 

20  business   of   furnishing   to    the  public  water  or   light,    heat, 

21  power,   or   electric   current;    and   the   term   'grantee'   herein 

22  shall  mean  any  such  State  or  municipal  subdivision  thereof 

23  or  such  public-service  corporation  or  public-service  agent  of 

24  the  State  to  which  shall  be  granted  a  permit  as  hermn  pro* 

25  vided;    and  no  transfer  of  any  such  permit  or  of  the  rights 

(3) 

1  thereunder  granted,  except  by  trust  deed  or  mortgage  issued 

2  for  the  purpose  of  financing   the  business  of  such  grantee, 

3  shall  be  made  by  any  grantee,  without    the    approval  of  the 

4  Secretary  of  War,  to  any  transferee  not  having  the  capacity 

5  herein  specified  for  a  grantee  hereunder,  and  any  successor  op 

6  assign  of  the  rights  of  any  such  grantee,  whether  by  voluntary 

7  transfer,  judicial  sale,  or  foreclosure  sale  or  otherwise,  shall 

8  be  subject  to  all  the  conditions  of  the  permit  imder  which 

9  such  rights  are  held  by  such  grantee,  and  also  subject  to  all 

10  the  provisions  and  conditions  of  this  Act  to  the  same  extent 

11  as  though  such  successor  or  assign  were  the  grantee    here- 

12  under. 

36813—14 2 
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Congretsional  co7i9ent. — ^The  general  prD^ifiioIlB  of  this  measure  are  intended 
to  be  and  in  fact  are  adequate  to  protect  all  public  interests  in  the  case  of 
any  particular  development.  Adjustments  to  local  conditions,  aiising  from 
varying  engineering  problems,  are  left  to  the  discretion  of  the  Secretary  of 
War  and  Chief  of  Efngineers.  The  consent  by  Congress  is  not  opecatiYe 
except  as  to  grantees  of  a  roecified  capacity  who  receive  permits,  soDJect  to 
the  general  provisions  of  the  act  and  subject  also  to  such  conditions  as  the 
Secretary  of  War  and  Chief  of  En^eers  impose,  under  the  authority  of  the 
act.  Under  these  circumstances  it  is  not  only  unnecesaary  but  very  unde- 
sirable, both  from  a  public  viewpoint  and  a  private  viewpoint,  m^i  eadi 
development  should  re<iuire  a  separate  act  of  consent  by  CongresB.  All  the 
general  problems,  applicable  to  any  particular  situation,  have  been  covered 
by  this  measure.  Protection  for  the  public  interests  has  been  provided  and 
the  rights  and  obligations  of  the  grantee  have  been  8i>ecified.  The  congres- 
sional consent  Uier^ore  should  be  operative  upon  the  issuance  of  the  permit. 

It  is  always  open  to  Consess,  as  to  any  developments  not  already  made  to 
provide  any  further  or  different  conditions,  if  it  shall  chose  to  do  so  with 
respect  to  any  development  which  shall  in  the  future  be  proposed,  and  to 
maice  the  rignt  of  any  particular  development  subject  to  any  conditions 
which  it  may  deem  proper.  It  is  also  always  open  to  Congress  to  change  the 
geneml  conditions  of  this  general  dam  act,  so  far  as  it  shall  relate  to  any  pro- 
posed development  under  which  construction  has  not  already  been  made, 
in  other  words  this  general  consent,  which  is  carefully  guarded  as  to  its  appli- 
cation, in  no  way  prejudices  the  right  or  privilege  of  Congress  to  change  the 
conditions  as  to  any  particular  improvement  before  construction  or  as  to  the 
general  terms  of  all  improvements  not  yet  constructed.  Congress  can  at  any 
time,  if  it  chooses,  change  the  policy  adopted*in  this  measure  with  reference 
to  developments  in  general  or  with  reference  to  any  particular  development 
which  have  not  actually  been  made.  If  in  the  course  of  time,  a  few  months 
or  a  few  years,  the  practical  working  of  this  measure  in  any  detail  turns  out 
to  be  unsatisfactory,  Congress  may,  so  far  as  any  further  aevelopments  are 
concerned,  change  its  policy.  The  merit  of  this  measure  is  that  it  is  in  every 
detail  definite  and  worluble. 

Until,  however,  changes  in  the  policy  here  expressed  by  legislative  enact- 
ment are  shown  to  be  necessary  the  applicant  for  a  permit  should  not  be 
obliged  to  go  to  Congress  for  a  separate  act  for  his  particular  development. 
The  mix  up  in  connection  with  the  Connecticut  Biver  bill  is  an  illustration 
of  the  possiole  complications.  Advocates  of  extreme  views,  which  have  been 
reconciled  in  this  proposed  measure,  then  urged  that  impossible  provisions 
be  inserted  in  the  special  consent  act,  with  the  result  that  no  constructive 
measure  was  put  in  force  and  the  proposed  development  was  not  made. 

It  seems  absurd  to  require  a  separate  act  as  to  each  development  upon 
navigable  streams  outside  the  public  domain  when  the  policy  of  Congress 
with  reference  to  water-power  developments  on  the  public  domain  denies  the 
necessity  of  congressional  consent  in  each  instance.  The  statutes  now 
existing  and  now  proposed  with  reference  to  water-power  development  upon 
the  public  domain  require  the  applicant  only  to  get  a  permit  from  the  Secre- 
tary of  the  Interior.  Such  permit  involves  not  only  the  conditions  ^veming 
the  rights  and  obligations  between  the  Government  and  the  permittee,  but 
also  includes  the  grant  of  land  and  property  rights,  including  the  water  power 
itself,  which,  as  part  of  the  public  lands,  belongs  to  the  Government.  In  the 
case  of  water  powers  upon  navigable  streams  not  within  the  public  domain 
the  water-power  rights  are  generally  appurtenant  to  riparian  land  which  has 
passed  out  of  public  ownership  either  by  deed  from  the  Government  or  other- 
wise into  private  ownership.  The  Federal  Government  has  retained  its 
paramount  right  of  control  for  the  purpose  of  navigation.  Other  rights  and 
interests,  generally  speaking,  belong  to  the  States  or  to  the  private  owner,  or 
both.  Therefore  the  scope  of  the  rights  granted  by  the  permit  from  the  War 
Department  in  the  case  of  developments  under  this  proposed  measure  is  much 
narrower  than  that  of  the  permit  granted  by  the  Secretary  of  the  Interior 
under  the  statutes  relating  to  developments  upon  the  public  domain.  In 
addition,  therefore,  to  other  reasons  stated,  consistency  would  require  that  the 
method  provided  in  this  proposed  measure  be  adopted;  that  is,  that  a  general 
congressional  consent  be  given,  subject  to  the  provisions  of  the  act  and  also 
subject  to  the  requirements  which  under  the  act  may  be  made  by  the  War 
Department. 

Capacity  of  the  prantee, — ^Heretofore  consents  or  grants  for  developments 
have  been  xnade  irrespective  of  the  capacity  of  the  grantee,  with  the  result 
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• 

of  varying  conditiona  as  to  control  of  rates^  prevention  of  monoooly,  etc. 
By  this  measure  the  grantee  can  be  only  of  such  capacity  as  wul  subject 
it  to  direct  public  control,  both  as  to  its  rates  and  as  to  its  business.  The 
term  **or  puolic  agent  of  a  State"  is  wisely  added,  because  in  some  States 
there  may  be  a  public  service  agent  entitled  to  do  a  public  hydroelectric 
business,  which  is  not  technically  either  a  corporation  or  an  arm  of  the  State. 
The  right  of  r^ulation  is  preserved  by  the  provision  that  the  grantee  must  be 
possessed  of  authority  under  State  laws  to  do  a  public  service  hydroelectric 
Dusiness.  This  provision  in  connection  with  otncr  parts  of  the  bill  insures 
against  unlawful  monopoly,  illegal  charges  or  exactions  by  the  grantee,  who 
from  the  nature  of  its  capacity  must  be  subject  to  the  general  regulation 
governing  public  utilities. 

The  transfer  restrictions. — ^This  restriction  is  here  worded  as  broadly  as  it 
can  be  consistently  with  the  ability  to  finance  investment.  No  transfer 
without  the  consent  of  the  Secretary  of  War  can  be  made,  except  for  security, 
to  a  transferee  not  having  the  capacity  of  the  grantee.  In  order  further  to 
provide  for  the  retention  of  control  and  regulation  of  the  grantee  and  its  suc- 
cessors and  assigns  it  is  expressly  provided  that  whatever  the  manner  of  the 
transfer  the  transferee  shall  be  subject  to  the  same  obligations  as  was  the 
original  grantee.  It  woul d  be  prohibitive  of  financing  to  compel  every  transfer 
whether  for  security  or  otherwise  to  be  approved  by  the  Secretary  of  War. 
The  purposes  of  such  approval  are  herein  safeguarded  without  unnecessarily 
prohibiting  the  ordinary  legitimate  rights  of  transfer.  It  is  a  businesslike 
prevention  of  monopoly  or  exaction  upon  consumers  without  constituting  a 
serious  obstacle  to  investment. 

13  "Sec.    2.    That   the   Secretary   of   War   may,  upon    the 

14  advice  and  with  the  approval    of    the  Chief    of    Engineers, 

15  grant  a  permit  or  permits  for  such  dam  or  dams  and  acces- 

16  sory  works  upon  the  following  conditions: 

17  ''First.   The  plans  and  specifications   for  such   dam    and 

18  all    accessory   works,    together   with    such    drawings    of    the 

19  proposed  construction  and  such  maps  of  the  proposed  loca- 

20  Uon  as  may  be  required  for  a  full  imderstanding  of  the  sub- 

21  ject,  shall    be  submitted    to    the   Secretary  of  War   and    the 

22  Chief  of  Engineers  for  their  approval,   and  when  approved 

23  shall    be   made    a   part   of   such    permit;    and  thereafter   no 

24  change  in  such  plans  or  specifications  shall  be  made  except 

25  as  such  change  shall  be  approved  and  made  a  part  of  such 

(4) 

1  permit  by  the  Secretary  of  War  and  the  Chief  of  Engineers. 

2  ''Second.    The  plans,  specifications,  and  location  for  any 

3  dam  shall  be  such  as  in  the  judgment  of  the  Secretary  of 

4  War  and  the  Chief  of  Engineers  shall  be  best  adapted  to  a 

5  comprehensive   plan   for   the  improvement  of   the  waterway 

6  in  question  for  the  uses  of  navigation  and  for  the  full  de- 

7  velopment  of  its  water  power  and  for  other  beneficial  public 

8  purposes,   and  best  adapted  to  conserve  and  utilize,  in  the 

9  interests    of   navigation    and    water-power    development,    the 

10  water  resources  of  the  region. 

11  "Third.   As  part  of   the  conditions  of   such  permit   the 

12  Secretary  of  War  and  the  Chief  of  Engineers  may,  in  so  far 
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13  as  they  deem  the  same  reasonably  necessary  to  promote  the 

14  present    and    future    interests    of    navigation    and    consistent 

15  with    a   reasonable   investment   cost   to   such   grantee,    make 

16  any    or    all    of    the    following   requirements:    (a)    That   such 

17  grantee  shall,  to  the  extent  necessary  to  preserve  navigation 

18  facilities  equivalent  to  those  existing  prior  to  the  construc- 

19  tion   of  such   dam,   construct,   in  whole   or  in  part,   without 

20  expense  to  the  United  States,  in  connection  with  any  such 

21  dam,  a  lock  or  locks,  booms,  dluices,  or  other  structures  for 

22  navigation    purposes,    in    accordance    with    plans    and    speci- 

23  fications   approved   by   the   Secretary   of   War   and   Chief   of 

24  Engineers  and  made  a  part  of  such  permit;  (b)    that  such 

25  grantee  shall  furnish^  free  of  oosfey  power  for  the  operation  of 

(5). 

1  the  same  frte  of  cost  when  th^e  is  a  surplus  of  power  in  excess 

2  of  other  consumers*  demands  and  at  cost  when  there  is  no  such 

3  surplus;   (c)  that  in  case  such  navigation  facilities  shall  not 

4  be  made  a  part  of  such  original  construction  at  the  expense 

5  of  the  grantee,  then,  whenever  the  United  States  shall   deem 

6  such  navigation  facilities  necessary,  the  grantee  shall  convey 

7  to  the  United  States,  free  of  cost,  such  of  its  land  as  may  be 

8  required  for  such  navigation  facilities,  and  shall  fumishj-^fiee 

9  of  eesfcy  power  for  the  operation  of  the  same  free  of  cost  when 

10  there  is  a  surplus  cf  power  in  excess  of  other  consumers'  demands 

1 1  and  at  cost  when  there  is  tw  such  surplus;  (d)  that  such  grantee 

12  shall  reimburse  the  United  States  for  the  cost  of  any  investiga- 

13  tion  necessary  for  the  approval  of  the  plans  as  herein  provided 

14  and  for  such  supervision  of  construction  ad  may  be  necessary  in 

15  the  interest  of  the  United  States;  (e)  that  such  grantee  shall  pay 

16  to  the  United  States  reasonable  charges  in  consideration  of  the 

17  benefits  accruing  to  the  water  power  of  such  grantee  through  the 

18  construction,  operation,  and  maintenance  by  the  United  States  of 

19  headwater  improvements,  including  storage  reservoirs,  on  any 

20  such  stream,  such  charges  to  be  fixed  from  time  to  time  by 

21  the  Secretary  of  War  and  Chief  of  Engineers  and  to  be  based 

22  upon     a     reasonable     compensation     equitably     apportioned 

23  among   the  grantee   and   others  similarly  situated   upon   the 

24  same  stream  receiving  benefits  by  reason  of  increase  of  flow 

25  past  their  water-power  structures  artificially  caused  by  such 

26  headwater  improvements,  the  total  charges  to  all  such  bene- 

27  ficiaries  from  any  such  headwater  improvement  not  to  exceed 

28  in  any  one  year  an  amount  equal  to  six  per  centum  of  the 
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(6) 

1  total  investment  cost,   in  addition   to  the  necessary  annual 

2  expense   of  the  operation   of  such  headwater  improvement; 
8     (f)  that  such  grantee  in  the  construction,  maintenance,  and 

4  operation  of  such  dam  and  accessory  works  may  occupy  and 

5  use  such  lands  of    the  United    States  as    may  be  necessary 

6  therefor,  and  in  consideration  thereof  shall  pay  to  the  United 

7  States  such  charges,  not  to  exceed  an  annual  payment  of  five 

8  per  centum  of  the  fair  value  of  such  lands,  as  may  be  fixed 
•  by  the  Secretary  of  War  and  Chief  of  Engineers,   and  in 

10  fixing  such  charges  consideration  shall  be  taken  of  the  bene- 

11  fits  accruing  thereby  to  the  interests  of  navigation  as  well  as 

12  to  the  business  of  such  grantee. 

13  ''In  fixing  such  conditions,  or  any  of  them,  the  Secre- 

14  tary  of  War  .and  the  Chief  of  Engineers  shall  also  take  into 

15  consideration  the  probable  cost  to  such  grantee  of  construc- 

16  tion    and    maintenance    and    operation    per    horsepower    de- 

17  veloped  and  the  probable  consumers'  rate  required  to  pro- 

18  duce  a  reasonable  return  upon   the  investment  required   of 

19  such  grantee.    As  between  contesting  applicants  for  a  permit  hercr- 

20  under  preference  shaM  be  given  to  thai  applicant  which,  at  the  Hfne 

21  of  the  issuance  of  such  permit  and  under  the  laws  of  the  State  or 

22  States  in  which  the  dam  is  to  be  constructed,  has  become  best  quaJr 

23  ified  therefor  and  has  to  the  greatest  extent  ac^ired  rights  and 

24  property  necessary  for  the  construction,  maintenxince,  and  operor 

25  tion  of  such  dam. 

SecUoQ  2  details  some  of  the  restrictions  and  burdens  which  may  be  put 
upon  the  grantee.  They  are  however  made,  so  far  as  possible,  definite,  so 
that  the  grantee  may  know  generally  in  advance  the  hazards  oi  his  invest- 
ment. Tne  paramount  rights  of  navigation  are  preserved  and  the  plans, 
specifications,  and  location  of  the  proposed  dam  must  be  approved  by  the 
War  Department  after  the  grantee  nas  furnished  full  information  including 
maps  and  drawings;  which  can  not  be  deviated  from  without  official  approval 
Moreover  (paragraph  second)  the  War  Department  may  compel  sucn  loca- 
tion and  plans  as  are  most  consistent  witii  a  comprehensive  development 
and  utilization  of  the  navi^tion  and  water-power  resources,  not  only  of  the 
stream  itself  but  of  the  entire  region.  These  are  engineering  problems  pecu- 
liarly resting  with  the  War  Department. 

Paragraph  third,  of  section  2,  has  specified  certain  obligations  and  burdens 
which  the  War  Department  miy  impose  as  conditions  of  the  permit.  Under 
the  broad  arbitrary  discretion  and  indefinite  provisions  of  the  1910  act  there 
was  no  adequate  provision  for  the  instances  where  the  grantee  mi^ht  be, 
consistently  with  the  investment  cost,  able  to  build  part  of  the  navi^tion 
facilities  at  its  own  expense,  but  where  the  entire  cost  of  such  facilities 
including  maintenance  and  operation,  mi^ht  be  prohibitive  of  investment 
and  therefore  of  development.  The  questions  involved  under  varying  con- 
ditions are  problems  of  engineering  and  of  computations  applied  to  the  par- 
ticular situation.  In  different  instances,  even  without  navigation  facihties 
being  provided  at  the  expense  of  the  grantee,  the  physical  conditions  might 
so  vary  that  the  investment  cost  of  the  structures  for  water-power  develop- 
ment would  be  per  horsepower  produced  prohibitive  or  nearly  prohibitive 
in  one  case  and  so  much  less  in  another  case  that  the  investor  could  afford 
further  expense.    Therefore  the  extent  of  the  burden  to  be  required  for 
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navigation  facilities  which  are  to  be  furnished  free  of  expense  to  the  Got- 
eminent  should  be  fixed  with  proper  consideration  for  the  total  investmeiLt 
cost  per  horsepower  produced.  In  some  instances  the  Government  would  get 
the  benefit  of  all  navi^tion  facilities  without  expense;  in  others  it  could  get 
the  benefit  of  substantial  contribution  or  assistance;  whereas  an  unqualified 
provision  might  be  so  burdensome  as  to  prevent  investment  altogether 
either  for  navigation  or  for  water-power  purposes.  This  question  seems  to 
be  covered  adequately  by  paragraph  third,  subdivision  {a). 

Section  f ,  third  (b). — ^Tne  power  to  make  this  unqualified  requirement  to 
furnish  power  for  the  operation  of  navigation  facilities  is  too  broad.  Having 
contributed  the  navigation  facilities  themselves,  either  in  whole  or  in  part, 
but  in  any  event  to  Uie  extent  deemed  consistent  with  investment  cost  per 
horsepower  produced,  the  grantee  should  not  be  compelled,  in  addition 
thereto,  to  furnish  in  all  cases  power  for  operation.  This  present  provision 
might  include  steam  power.  It  might  include  power  needed  to  supply 
regular  customers  which  could  be  furnished  only  by  failure  to  fulfill  con- 
tracts with  consumers  and  at  an  expense  out  of  proportion  to  the  benefits  to 
the  Government.    Therefore  I  suggest  the  following  amendment: 

Amendment  No.  1. 

Amend  section  2,  paragraph  third,  subdivision  (b),  so  as  to  read  as  follows: 
That  such  grantee  shall  furnish  power  far  the  operatum  of  the  same  free  of  cost 
when  there  is  a  surplus  of  power  in  excess  of  other  coneumers^  demands  and  oi 
cost  when  there  is  no  such  surplus. 

Section  f ,  paragraph  thtrdy  subdivision  (c). — In  many  instances  there  is  no 
demand  at  present  nor  for  the  immediate  future  for  the  installation  of  naviga- 
tion facilities;  and  in  many  instances  no  such  facilities  will  ever  be  required, 
because  of  no  navigation  demand .  In  such  instances  the  water  power  gnntee 
^ould  not  be  compelled  to  go  to  the  useless  expense  of  the  construction  d 
locks,  etc.  But,  in  order  to  protect  future  possible  requirements,  he  is  by 
this  clause  obligated  to  make  nis  structures,  at  his  own  expense,  yield  to  any 
requirements  wnich  the  Government  may  deem  necessary  for  tne  interest  of 
navigation,  including  the  furnishing  of  power  for  operation.  For  the  same 
reasons  as  suggested  under  amendment  I  above  there  should  in  this  connec- 
tion be  made  a  similar  amendment  which  I  suggest  as  follows: 

Amendment  No.  2. 

Strike  out,  in  line  7j  page  5,  the  words,  ''free  of  cost,'*  and  insert  after  the 
word  "same ''  in  the  Ime  the  following: 

free  of  cost  when  there  is  a  surplus  of  power  in  excess  of  other  consumers*  demands 
and  at  cost  when  there  is  no  such  surplus; 

Section  2,  paragraph  thirds  subdivision  (d). — This  provision  for  the  reimburse- 
ment to  the  Government  of  its  inspection  cost  is  in  line  with  the  theory  of 
the  measure  to  make  definite  the  nature  of  the  charges  which  may  be  im- 
posed in  favor  of  the  Government  upon  the  grantee. 

Section  f ,  paragraph  thirds  subdivision  (e). — ^The  charges  for  benefits  from 
headwater  improvements,  accruing  to  water  powers,  is  neither  logical  nor 
consistent  witn  the  recognized  policy  of  having  the  Government  pay  for  the 
expense  of  all  such  improvements.  The  benefits  to  the  water  power  are  ae 
incidental  as  any  other  incidental  benefits  to  riparian  owners  accruing  to 
them  by  reason  of  the  increased  flow  which  is  let  down  from  upper  sources 
by  the  Government  for  increasing  navigation  facilities  below.  The  provi- 
sions for  such  charges  contained  in  the  1910  dam  act  are  so  broad  and  indefinite 
that  they  might  be  made  a  pretext  or  subterfuge  for  a  substantial  toll  charge 
for  the  benefit  of  the  Feaeral  Government  and  against  the  water-power 
owner.  If  such  charges  are  allowed  at  all  they  should  be  based,  not  upon 
the  theory  of  exacting  all  that  is  possible  from  the  water-power  owner  out 
on  the  theory  of  a  reimbursement  to  the  Government,  either  in  whole  or  in 
part,  for  the  cost  to  the  Government  of  causing  such  an  incidental  benefit  to 
the  water  power.  Therefore  if  these  charges  are  to  be  allowed,  the  provisian 
here  made  goes  to  the  limit  which  should  be  permitted.  It  assures  to  the 
Government  a  payment  by  all  the  water*power  oeneficiaries  of  a  total  not  in 
excess  of  a  good  percentage  upon  the  investment  cost  of  the  headwater 
improvement,  including  the  annual  cost  of  operation.  This  mi^t  work 
out  as  a  special  contrioution  by  water-power  owners  on  the  river  to  the 


WATER-POWER   DAMS   ON    NAVIGABLE   RIVERS.  15 

general  navigation  advantages  of  the  stream.  The  advantages  to  navigation 
uses  are  in  nowise  diminished  by  the  accident  that  the  extra  water  in  passing 
by  may  be  utilized  for  power.  To  charge  for  this  incidental  benefit  is, 
therefore,  extending  the  rights  and  advantages  of  navigation  beyond  their 
merelv  paramount  character.  It  is  extending  them  to  the  right  to  be  m\h 
served  at  the  expense  of  other  incidental  rights  upon  the  river.  However, 
if  this  clause  is  left  protected  as  it  is,  I  would  not  urge  it«  rejection.  It  is 
made  definite  and  therefore  is  consistent  with  the  necessary  financing. 

Section  2^  paragraph  thirds  mbdivUion  (J). — In  a  few  localities  where  un- 
developed water  powers  are  not  situated  on  the  public  domain,  it  might  b^ 
essential  to  water-power  development  that  some  acres  belonging  to  the  Gov- 
ernment be  utilized  for  flowage  or  otherwise.  Condemnation  of  such  lancb 
would  be  impossible,  and  therefore  it  is  necessary  to  provide  for  their  use  in 
connection  with  the  navigation-water  power  iniprovement.  Without  such 
provision,  or  in  case  the  provision  is  not  made  dennite  as  to  terms,  a  valuable 
navigation  and  water  power  improvement  might  be  prevented.  The  maid- 
mum  expense,  therefore,  to  the  investor  should  be  fixed;  and,  as  here,  at 
the  reasonable  price  of  a  tair  percentage  upon  the  value  of  the  land.  du% 
where  the  use  of  lands  is  more  beneficial  to  navigation  interests  promoted 
by  the  development  than  to  the  water-power  development,  Uie  War  Depart- 
ment in  its  discretion  should  be  allowed  to  fix  the  charge  at  less  than  tliB 
maximum  and  in  some  cases,  perhaps,  where  navigation  is  greatly  benefited^ 
to  make  no  chaige  at  all.    This  claiise  seems  to  cover  this  matter  adequately. 

Infixing  mck  condUicru,  etc.  (line  13  j  v.  6,  sec.  t), — This  paragraph  allows 
the  War  Department  to  take  into  consideration  the  cost  of  construction  and 
the  probable  consiuners'  rate  whidi  may  be  the  result  of  the  total  expense 
per  horsepower  produced.  The  object  of  the  bill  is  to  promote  development 
and  to  do  away  with  provisions  prohibitive  of  private  capital  investment 
at  the  same  time  that  tne  rights  otthe  Government  and  of  the  public  are  pro- 
tected. Therefore,  in  determining  the  nature  and  extent  of  the  burdens  and 
chazgee  to  be  imposed  under  the  authority  of  the  act  as  part  of  the  permit 
tiie  War  Department  should  be  authorized,  as  is  here  provided,  to  take  these 
matters  into  consideration. 

In  connection  with  the  issuance  of  permits  by  the  War  Department,  it 
seems  to  me  that  one  serious  omission  has  been  made  which  may  oe  corrected 
by  adding  a  sentence  to  the  end  of  section  2.  It  is  not  the  intention  of  the 
Grovemment  nor  of  this  measure  to  destroy  or  to  embarrass  promotions  of 
water-power  development  which  have  alre&dy  been  started  and  for  the  pur- 
pose 01  which  promotions,  rights,  and  proper^  have  been  obtained  not  only 
trom  State  autnorlty  but  from  private  owners.  Other  things  bemg  equal  s 
mere  adventurer  who  has  not  acquired  property  rights  as  the  basis  of  water- 
power  development  in  a  particular  locality  should  not  be  allowed  to  jump  in 
and  speculate  on  the  8tren£th  of  an  application  for  a  permit  under  this  act 
when  he  has  no  substantial  basis  in  property  rights  which  he  has  acquired 
for  such  development^  nor  where  he  has  only,  comparatively  speaking,  a 
remnant  of  property  rights  as  against  a  bona  fide  plan  of  improvement  by 
some  prospective  applicant  for  a  permit  based  upon  years  of  engineering  and 
upon  the  ownership  of  comparatively  all  the  substantial  property  rights  necee* 
sary  to  the  development.  Manv  water-power  developments  nave  been 
planned  and  the  foundations  for  tnem  have  been  laid  by  the  acquirement  of 
property  rights,  including  grants  from  the  State,  and  capital  has  been  pro- 
cured which  will  be  available  when  the  present  legislative  obstacles  pxx>- 
hibitive  of  investment  are  removed.  These  bona  fide  promoters  should 
have  preference  as  against  a  speculative  applicant  without  substantial  basis. 
For  this  reason  I  would  strongly  urge  that  at  the  end  of  section  2,  after  the 
words  '^such  grantee,''  in  line  19  of  page  6,  the  following  amendment  be 
made: 

Amendment  No.  3. 

At  the  end  of  section  2  and  after  the  word  ''grantee,"  in  line  19  of  page 
6.  add  Uie  following: 

As  between  contesting  anpUeants  /or  a  permit  hereunder  pre/erenee  shall  &# 
given  to  thai  applicant  which,  at  the  time  of  the  issuance  ofguch  permit  and  under 
the  laws  of  the  State  or  States  in  which  the  dam  is  to  he  constructed,  has  heconu 
best  qualified  therefor  and  has  to  the  greatest  extent  acquired  rights  and  property 
necessary  for  the  construction,  maintenance,  and  operation  of  such  dam. 


16  WATER-POWER   DAMS  OX   NAVIGABLE   RIVERS. 

26  ''Sec.  3.  That     the     operation     of    navigation     facilities 

27  whicli  shall  be  constructed  as  a  part  of  or  in  connection  with 

28  any  such  dam,  whether   at   the   expense  of  such    grantee   or 

29  of  the  United  States,  shall  at  aU  times  be  subject  to  such 

80  reasonable  rules  and  regulations  in  the  interest  of  navigation, 

81  including   the   control   of   the   level   of   the   pool   caused     by 

(7) 

1  any  such  dam,   as  shall   be  made  by  the  Secretary  of   War 

2  and  Chief  of  Engineera^  iind  in  the  nso  and  opowition  of  ouch 

3  aayigftfeion  fftoiUfeioo  the  intorooto  of  navigotion  shftll  bo  paro* 

4  Biai*ftfe— fco   fcho  ugea  of  ■  aooh  dam   by  auoh  grantieo  for  powof 

5  purpofleg.  Such  rules  and  regulations  may  include  the 
tf  maintenance  and  operation  by  such  grantee,  at  its  own 
7  expense,  of  such  lights  and  other  signals  as  may  be  directed 
B  by  the  Secretary  of  War  and  Chief  of  Engineers  and  such 
9  fishways  as  shall  be      prescribed  by   the  Secretary  of  Com- 

10  merco,  and  for  failure  to  comply  with  any  such  rule  or  regula* 

XI  tion  such  grantee  shall  be  deemed  guilty  of  a  misdemeanor, 

\2  and  upon  conviction  thereof  shall  be  subject  to  a  fine  of  not 

13  less  than  S500  for  each  month's  default,  in  addition  to  other 

14  penalties  herein  prescribed  or  provided  by  law. 

This  section  intends  to  protect  and  presenre  the  uses  of  navigation.  It 
is,  in  my  opinion,  adequate  for  that  purpose.  However,  there  are  certaiii 
unnecessary  words  which  are  liable  to  misconstruction,  because  they  appar- 
ently compel  the  War  Department  to  formulate  its  rules  upon  a  too  arbitrary 
basis.  The  words  in  lines  2  to  5  of  page  7,  ''and  in  the  use  and  operation  of 
such  navigation  facilities  the  interests  of  navigation  shall  be  paramount  to 
the  uses  of  such  dam  by  such  grantee  for  power  purposes,"  mi^ht  be  con- 
strued to  compel  the  Secretary  of  War  in  all  instances  and  at  all  times  and 
without  exception  to  make  rules  for  the  operation  of  nav^tion  facilitieB 
which  would  DO  destructive,  or  at  least  seriously  prejudicial,  to  the  uses  of 
the  dam  for  power  purposes,  and  unnecesrarily  so.  At  a  time  when  the  flow 
in  the  river  was  only  sufficient,  or  even  insufficient,  to  furnish  the  power 
necessary  to  supply  regular  consumption  by  the  hydroelectric  plant,  a 
rule  for  operation  of  navagation  facilities,  based  upon  the  unqualified  para- 
mount nature  of  navu;ation  uses,  for  sdl  purposes  and  at  all  times,  mijdit 
compel  the  shutting  down  of  the  water-power  plant  for  the  puipose  of  let- 
ting through  the  locks,  at  a  time  of  day  when  all  and  more  power  than  is 
available  is  required  for  actual  use,  a  small  rowboat  or  insignincant  pleasure 
craft,  which  might  be  operated  by  an  inconsiderate  skipper  or  even  by  a 
competitor  of  the  water-power  owner.  Even  commercial  craft  might  an>i- 
traruy  demand  locking  at  a  period  most  prejudicial  to  the  water-x)ower  use 
when  another  time  of  day  would  be  sufficient.  The  War  Department  should 
be  allowed  to  make  its  rules  and  regulations  for  the  operation  of  navigation 
focilities  such  as  will  provide  for  such  contingencies,  so  far  as  in  its  judjj- 
ment  may  be  consistent  with  reasonable  protection  of  the  interest  of  navi- 
«ition  and  preventive  of  unnecessary  prejudice  to  the  water-power  owner, 
without  the  words  objected  to,  this  power  is  sufficiently  preserved  in  the 
'  War  Department;  but  with  those  words  retained  the  War  Department  might 
feel  compelled  to  refuse  to  provide  for  reasonable  adjustment  in  such  con- 
tingencies.   Therefore,  I  propose  here  as  an  amendment  the  following: 
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Ambndmbnt  No.  4. 


In  lines  2  to  5  of  page  7,  section  3,  strike  ont  the  following  words: 
and  in  tiie  use  and  operation  of  suth  navi^tion  faeiliiieB  the  inUresU  of  navi' 
potion  ehall  he  paramount  to  the  usee  of  such  Am  by  mcft  grantee  for  power 
purposes, 

16  ''Sec.  4.  That  any  such  permit  shall  not  have  the  effect 

16  to   relieve   the  grantee  from   liability  for  any   damage  occa- 

17  sioned  to  the  property  of  others  by  the  construction,  main- 

18  tenance,  or  operation  of  any  dam  or  of  the  works  appurte- 

19  nant  or  acceasory  thereto,  and  the  United  States  shall  in  no 

20  event  be  liable  therefor.     Any  grantee  under  the  provisions 

21  of  this  Act  may  acquire  the  right  to  use  or  damage  any  lands 

22  or  property   of  others   necessary  or  convenient  to   the  con- 

23  struction,  maintenance,  or  operation  of  any  such  dam  or  of 

24  the  works  appurtenant  or  accessory  thereto  by  the  exercise 

25  of  the  right  of  eminent  domain  either  under  the  laws  of  the 

(8) 

1  State   in   which  such   lands   or  property   are  located,   or,   in 

2  case  such  right  can  not  be  acquired  under  the  laws  of  such 

3  State,  then  under  the  laws  of  the  United  States  providing  for 

4  the  acquirement  by  condemnation  of  lands  or  property  for 

5  the  uses  of  navigation. 

• 

This  section  is  obviously  intended  to  prevent  the  clfttm  that  any  property 
rights  are  acquired  by  the  grantee,  by  reason  of  the  mere  receipt  of  a  pennit 
under  this  act,  beyond  the  mere  right  of  constzuction,  etc.,  as  a^^ainst  any 
objection  of  the  Federal  Government.  The  grantee  must  acquire  his  riparian 
land  and  flowage  rights  on  its  own  responsibility  and  without  rendering  the 
United  States  Government  liable  in  any  way.  The  improvement,  however, 
is  not  only  a  general  public  service  improvement,  from  tne  water-power  view- 
point, but  is  also  a  present  or  potential  navigation  improvement.  The  public 
service  therefore  should  not  be  injured  by  the  refusal  of  some  own«r  ol  land 
or  rights  necessary  or  convenient  for  the  enterprise  to  refuse  to  sell  at  a  reason- 
able price.  In  other  words  the  power  of  condemnation  should  be  pres  jrved 
to  the  grantee,  and  if  it  is  impossible  to  be  obtained  under  State  laws,  it 
should  be  provided  under  the  Federal  laws  for  condemnation  for  navigation 
uses.    These  objects  seem  to  be  adequately  provided  for  in  this  section. 

6  "Seo.  5.  That  the  rights  under   any  such   permit  shall 

7  continue  for  a  period  of  fifty  years  from  and  after  the  date 

8  of  the  oomplotion  of  the  struofeurcs  provided  foi*  in  Buehpop- 

9  »i#  completing  and  putting  into  commercial  operation  of  the  initial 

1 0  installation  required  hy  the  Secretary  of  War  and  Chief  of  Engineers , 

11  as  provided  in  section  9  of  this  OrCt;  and  after  the  expiration  of 

12  said  fifty  years  such  rights  shall  continue  until  terminated  and 

13  compensation  has  been  made  to  such  grantee  for  its  property  as 

14  provided  in  section  six  of  this  Act, 

Section  5  should  be  read  in  connectioB  with  section  6.    These  provisions 

are  absolutely  necessary  to  procure  private  fimyMintr  of  water-power  develop* 

'  ment  upon  navigation  streams.    .As  oeve  provided,  the  term  of  permit,  unless 

368ia— 14 3 
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revoked  for  cause  and  after  hearing,  should  be  irrevocable  for  at  least  a  fixed 
term  of  50  years,  and  after  that  time,  as  provided  in  section  6,  should  be  ter- 
minable only  upon  notice  and  upon  compensation. 

This  removes  one  of  the  main  obstacles  existing  under  the  1910  dam  act, 
which,  as  already  shown,  has  been  criticized  by  the  National  Waterwavs 
Commission.  The  fact  that  no  water-power  improvement  upon  navigable 
streams  has  been  made  within  the  past  6  or  8  years  under  any  permit  issued 
within  that  time  is  due,  more  than  to  any  other  one  thing,  to  the  drastic  and 
prohibitive  provision  of  the  1910  act  compelling  the  turning  over  of  the  plant 
at  the  end  of  the  50-year  term  without  compensation.  This  would  compel  an 
amortization  of  the  entire  physical  plant  and  investment  within  the  50-year 
period.  The  requirement  for  this  extra  charge  upon  the  consumer  would, 
m  the  first  place,  prohibit  investment,  because  rates  must  be  competitive 
with  those  levied  for  other  power  and  thev  must  be  such  as  to  create  a  demand. 
Excessive  prioe  to  the  consumer  diminishes  demand  and  restricts  the  market, 
which  must  be  built  up  for  the  business.  It  prolongs  the  time  within  which 
the  hydroelectric  business  could  be  put  upon  a  paying  basis.  In  the  case 
of  many  hydroelectric  developments  it  requires  many  years  to  build  up  such 
a  business. 

More  than  that  the  extra  chaige  upon  the  consumer,  as  said  bv  the  National 
Waterways  Commission,  creates  a  tax  of  doubtful  equity.  It  maxes  a  restricted 
class  of  consumers  in  a  particular  locality  pay  for  the  benefit  to  the  Govern- 
ment and  to  the  public  at  large,  because  it  enables  the  Government  at  the 
end  of  the  period,  in  behalf  of  the  general  public,  to  own  a  water-power  plant 
which  is  purchased  at  the  cost  of  a  restricted  class  of  consumers  in  a  single 
locality.  Such  amortization  chaige  is  really  a  tax,  but  it  is  a  tax  which  has 
no  logical  or  constitutional  basis.  A  tax  ^per  is  based  upon  the  amount 
of  property  or  the  income  of  the  taxpayer.  This  tax  is  based  upon  the  amount 
of  consumption  by  a  particular  consumer  and  is  in  addition  to  the  real  price 
which  he  pays  for  service.  Moreover,  it  places  a  burden  upon  the  present 
generation  of  comparativelv  few  consumers  for  the  benefit  of  a  future  genera- 
tion of  the  entire  citizenship  of  the  Nation.  As  required  under  the  1910 
dam  act,  the  amortization  chaige  is  unscientific,  contrary  to  economic  law, 
and  repugnant  to  every  legal  and  constitutional  consideration.  Whatever 
its  e£Fect,  therefore,  upon  investment,,  it  is  inadvisable.  But  it  has  proven 
in  theorv  and  in  practice  as  absolutely  prohibitive  of  investment;  whereas 
one  of  the  main  objects  of  this  measure  is  to  promote  private  investment. 
Not  only,  then,  should  the  term  of  permit  be  made  irrevocable  for  at  least 
50  years,  except  for  cause,  but  adequate  compensation  should  be  provided 
upon  its  termination  thereafterwards. 

It.  has  been  suggested  by  some  that  the  right  of  termination  should  be 
reserved  within  the  50-year  period^  at  some  time,  say,  after  5,  10,  15,  or  20 
years,  upon  payrnent  of  compenpation.  Such  provision,  however,  would  be 
prohibitive  of  investment.  Such  suggestion  is  made  on  the  theory  that 
the  investor  will  be  satisfied  if  after  years  of  e£fort  in  putting  his  busineas 
upon  a  paying  basis  and  in  building  up  a  market  he  is  assured  of  getting  back 
his  investment  undiminished.  Tms  theory  is  a  fallacy.  The  investor  goes 
into  the  enterpri<»e  for  the  purpose  of  making  an  ultimate  profit.  In  watei^ 
power  development  this  profit  is  postponed  while  the  business  is  being  built 
up,  and  it  sometimes  takes  10,  15,  or  20  years  to  put  the  business  upon  a 
profit-paying  basis.  To  reserve  the  right  of  termination  upon  the  payment 
of  compensation,  even  if  it  included  the  entire  capital  investment,  would 
not  obviate  the  objection  here  raised.  The  chief  inducements  to  investment 
are  the  stability,  permanence,  and  length  of  time  assured  to  the  investment. 
Even  in  the  matter  of  bonds  or  securities  in  the  market,  all  other  conditions 
being  equsd,  the  long-time  security  sells  at  a  less  rate  of  interest  than  the 
short-time  security,  if  the  power  is  reserved  of  paying  of!  before  maturity, 
a  premium  is  provided  over  and  above  the  actual  investment  and  in  addi- 
tion to  the  interest  in  the  meantime.  Much  greater  margins  are  justifiably 
demanded  when  the  Question  is  with  reference  to  investment  in  water-power 
development,  with  all  its  extra  hazards  and  uncertainties,  unknown  to  oidi- 
narv  securities  in  the  market. 

'fhe  preservation  in  substance,  therefore,  as  outlined  in  this  proposed 
measure,  of  the  provisions  of  section  5  and  section  6  is,  in  my  opinion,  abso- 
lutely necessary  if  practical  results  are  to  be  obtained. 

My  readinfj:  of  tnis  measure  has  been  not  onl]^  from  the  viewpoint  of  the 
water-power  investor,  but  also  from  that  of  the  interests  of  the  Govermnent 


WATBB-POWBR  DAMS  ON   NAVIGABLB  BtVEBS.  19 

and  of  the  public.  I  therefore  here  call  attention  to  an  amendment  which 
seems  to  me  necessary  in  this  section  5  in  order  to  obviate  a  possible  miscon- 
struction to  the  prejudice  of  the  interests  of  the  Government. 
^  In  section  9  the  tune  is  provided  for  the  completion  of  ^e  initial  construc- 
tion, which  may  be  &  poft  of  further  ultimate  developments  required  from 
time  to  time  hy  the  War  Department,  and  under  section  9  the  ultimate 
development  might  not  be  required  until  late  in  the  50-year  period,  or  even 
not  at  all  during  that  period.  In  section  5  the  period  is  maae  to  date  from 
the  "completion  of  the  structures/'  without  distinguishing  between  com- 
pletion of  initial  construction  required  under  section  9  and  the  further 
or  ultimate  developments  which  may  be  required.  It  might  therefore  be 
XXMsible  to  construe  the  two  sections  together  so  as  to  give  a  period  which  is 
obviously  not  intended  by  the  drafter  of  the  act.  I  believe  that  the  provi- 
sions of  section  9  should  remain  as  they  are,  for  reasons  which  I  will  state 
further.  But  in  section  5,  to  cover  the  point  just  stated,  I  would  suggest 
the  following  amendment: 

Amendment  No.  5. 

In  section  5,  lines  8  and  9,  strike  out  the  words  "completion  of  the  struc- 
tures provided  for  in  such  permit''  and  insert  in  lieu  thereof  the  following: 
oompteting  and  putting  into  commercial  operation  of  the  initial  installation 
required  by  the  Secretary  of  War  and  Chief  of  Engineers f  as  provided  in  section 
9  of  this  act. 

15  ''Seo.  6.  That  at  any  time  after  the  expiration  of  said 

16  fifty  years  the  United  States  may  terminate  the  rights  here- 

17  under  granted  upon  the  giving  to  the  grantee  of  one  year's 

18  notice  in  writing  of  such  termination;  and  upon  the  taking 

19  over  by  the  United  States  of  all  of  the  property  of  the  grantee 

20  dependent  in  whole  or  in  part  for  its  usefulness  upon   the 

21  rights  hereunder  granted,   which   shall  include   all  necessary 

22  and  appurtenant  property  created  or  acquired  and  valuable 

23  or  serviceable  in  the  distribution  of  water,  or  in  the  genera- 

24  tion,   transmission,   and  distribution  of  power,   and  all  other 

25  property   the   value   and   usefulness   of  which  would    be  de- 

26  stroyed    or    materially    impaired    by    such    termination,    and 

27  upon  paying  to  the  grantee  the  fair  value  of  said  property, 

(9) 

1  together  with  the  cost  to  the  grantee  of  the  lock  or  locks  or 

2  other  aids  to  navigation  and  all  other  capital  expenditures 

3  required  by  the  United   States,   and   assuming   all   contracts 

4  entered  into   by   the  grantee   prior   to   the  receipt   by  it  of 
6  said  notice  of  termination  which  have  the   approval  of  the 

6  duly  constituted  public  authority  having  jurisdiction  thereof, 

7  or  which  were  entered  into  in  good  faith  and  at  a  reason- 

8  able  rate,  in  view  of  all   the  circumstances  existing  at  the 

9  time    such    contracts    were    made.      The    fair    value    of    said 

10  property  and  the  reasonableness  and  good  faith  of  such  con- 

11  tracts  shall  be  determined  by  agreement  between  the  Secre- 

12  tary  of  War  and  the  Chief  of  Engineers  and  the  grantee,*  and 

13  in  the  event  of  then*  failure  to  reach  unanimous  agreement, 
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14  then  by  proceedings  instituted  by  the  United  States  in  the  dis- 

15  trict  court  of  the  United  States  in  the  district  within  which 

16  any  portion  of  such  dam  may  be  located.     In  the  determina- 

17  tion  of  the  value  of  said  property  for  any  purpose  as  between 

18  such  grantee  and  the  United  States  or  any  State  no  value 

19  shall  be  claimed  by  or  allowed  to  the  grantee  for  the  rights 

20  hereunder  granted. 

Section  6  should  be  read  in  connection  with  section  5  as  heretofore  stated. 
It  provides  for  termination  after  the  50-year  period  upon  the  payment  of 
compensation.  It  is  absolutely  necessary  to  nnancing  water-power  invest- 
ment that  the  basis  of  the  computation  of  such  compensation  should  be  fixed 
as  definitely  as  possible.  It  should  include,  as  here  provided,  not  only  the 
£air  value  of  the  dam  structures  but  of  the  otner  property  which  is  connected 
with  or  appurtenant  to  the  hydroelectric  plant  or  used  as  a  neceasary  or 
convenient  part  of  the  business  of  the  grantee  in  connection  with  his  hdyro- 
electric  development.  One  part  of  the  development  into  which  his  capital 
investment  has  gone  may  be  so  essential  as  a  part  of  the  whole  that  alone  it 
has  no  value.  Moreover  as  the  time  of  termination  is  uncertain  the  grantee 
^ould  be  free  to  make  such  bona  fide  contracts  for  service  or  otherwise  as  are 
necessary  to  the  carrying  on  of  the  business.  He  must  not  be  compelled  to 
shorten  the  period  of  his  service  contracts  or  other  contracts,  including  those 
for  financing,  to  correspond  with  the  end  of  the  original  50-year  term.  Other* 
wise  he  must  make  his  later  contracts  on  terms  which  are  disadvantageous  or 
he  may  be  unable  to  make  them  at  all.  Such  contracts,  therefore,  as  are 
bona  fide,  and  particularly  if  they  have  the  approval  of  a  properiy  constituted 
authority,  should  be  protected  and  assimied  at  the  time  his  property  and 
business  are  taken  over  a^nst  his  will,  under  the  power  of  termination  idfter 
the  50-year  period.  This  would  be  true  whether  the  Government  takes  it 
over  for  its  own  use  and  operation  or  for  the  benefit  of  some  third  party  who  is 
to  take  the  position  of  a  new  grantee  for  a  further  period.  The  section  pro- 
vides for  a  proper  adjustment  of  the  compensation  by  agreement  or  by  judicial 
determination  and  properly  excludes  from  the  value  any  value  of  the  bare 
rights  themselves  which  shall  have  been  obtained  under  the  permit  from  the 
Government.  This  same  exclusion  is  so  worded  tiiat  the  same  value  is  ex- 
cluded in  fixing  of  rates  or  in  any  other  computation  between  such  grantee 
and  either  the  United  States  or  any  State. 

In  my  opinion  when  section  5  has  been  amended  as  above  suggested,  in 
order  to  prevent  possible  prejudice  to  the  public  interests,  sections  5  and  6 
provide  adequately  with  regard  to  the  time  of  permit  and  with  regard  to 
termination  against  the  will  of  the  grantee. 

21  "Sec.    7.  That   all    charges,   rates,    and   service   by    any 

22  grantee  hereunder  shall  be  reasonable,  adequate,  and  without 

23  discrunination,  and  shall  be  subject  to  regulation  in  accord- 

24  ance   with    the   laws   of    the    States   within   which   service  is 

(10) 

1  Tendered:  Provided,  however.    That   in   case   of    the   failure   of 

2  any  State  to  provide  laws  for  the  regulation  of  such  charges, 

3  rates,  or  service,  then  such  regulation,  upon  complaint  made 

4  and    hearing    thereon,    may    be    made    and    ordered    by    the 
6  Secretary  of  War  and  the  Chief  of  Engineers;  and  in  case  of 

6  violation  of  such  order  the  provisions  of  section  eight  of  this 

7  Act  shall  apply:  And  provided  further ,  That  in  the  valuation 

8  for   rate-making    purposes    of    the    property    of    any    grantee 
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9  there  shall  be  included  the  cost  to  such  grantee  of  the  con- 

10  struction  of  a  lock  or  locks,  or  other  aids  to  navigation,  and 

11  all  other  capital  expenditures  required  by  the  United  States: 

12  And   provided   further,    That   nothing   in    this    Act   shall    be 
18  construed  either  to  affect  the  right  of  the  CSongress  to  exercise 

14  its  power  of  regulation  of  interstate  commerce  as  applied  to 

15  the   business   of   any   such   grantee,  or  to  prevent  any  State 

16  in  which  such  dam  with  its  appurtenant  property  is  located, 

17  or  in  which  such  business  is  to  be  conducted,  from  making 

18  and    enforcing    any   lawful   regulation,    including    the  levying 

19  of   taxes  with   respect  to   the  property  or  business  of  any 

20  such  grantee. 

Section  7,  especially  in  connection  with  the  restrictive  public-service 
capacity  of  the  grantee  provided  in  section  1,  assures  proper  regulation  of  ^e 
rates  aiid  business  of  any  grantee  bv  State  laws,  and,  in  case  of  uulure  of  State 
laws,  by  the  War  Department.  Also  in  connection  with  section  12,  there 
are  provided  ample  safeguards  against  any  unlawful  monopoly  or  restraint  of 
traae. 

The  second  proviso  properly  provides  for  inclusion  of  the  actual  cost  to  the 
investor  of  the  capital  expenditures  required  by  Federal  laws,  as  a  part  of  the 
valuation  for  rate-making  purposes. 

The  last  proviso  in  section  7  is  a&feguarding  of  the  rights  of  Federal  le^B- 
lation  and  of  the  rights  of  State  l^islation.  The  Fed  end  power  of  interstate 
commerce  r^:ulatiQn  is  expressly  reserved.  The  State  newer  of  l^;islation 
depends  upon  the  common  law  of  property  and  other  rignts  as  the  same  lias 
beenestablishedin therespectiveStates.  (WaterCo.  v.  Water  Board,  168 U.S., 
35S-365.)  Some  have  suggested  for  this  new  dam  act  provisions  which  give 
to  the  States  specific  powers  of  legislation  with  reference  to  charges  and  other 
matters;  but  any  such  attempt  would  only  create  confusion  without  any 
beneficial  result.  It  is  sufficient  to  preserve  to  each  State  its  constituticmal 
right  of  legislation  with  regard  to  the  ousiness  and  property  of  a  grantee  under 
this  act;  which  legislation  must  always  be  subject  to  the  right  of  Congress  to 
regulate  interstate  commerce  and  to  protect  the  paramount  interests  of  navi- 
gation. The  provision  here  made  goes  as  far  as  is  consistent  with  the  proper 
recognition  of  the  legislative  rights  of  the  Federal  Government  and  of  the 
States. 

21  '^Sbc.  8.  That  any  grantee  who  shall  fail  or  refuse   to 

22  comply  with  the  lawful  order  of  the  Secretary  of  War  and 

23  the  Chief  of  Engineers,  made   in  accordance   with   the  pro- 

24  visions  of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor, 

25  and  on  conviction   thereof  shall  be  pxmished  by  a  line  not 

(11) 

1  exceeding   $1,000,   and   every   month   such   grantee   shall   re- 

2  main  in  default  shall  be  deemed  a  new  offense  and  subject 

3  such  grantee  to  additional  penalties  therefor;   and  in  addition 

4  to  said  penalties  the  Attorney  General  may,  on  request  of  the 
6  Secretary  of  War  and  the  Chief  of  Engineers,  institute  proper 

6  proceedings  in  the  district  court  of  the  United  States  in  the 

7  district  in  which  such  structure  or  any  of  its  accessory  works 

8  may,  in  whole  or  in  part,  exist,  for  the  purpose  of  having 
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9  such    violation   stopped    by   injunction,    mandamus,  or   other 

10  process;    and  any-  such  district  court  shall  have  jurisdiction 

11  over  all  such  proceedings  and  shall  have  the  power  to  make 

12  and  enforce  all  writs,  orders,  and  decrees  necessary  to  com- 

13  pel  the  compliance  with  the  requirements  of  this  Act  and  the 

14  lawful  orders  of  the  Secretary  of  War  and  the  Chief  of  Engi- 

15  neers   and   the  performance  of  any  condition  or  stipulation 

16  imposed  under  the  provisions  of  this  Act;    and  if  the  unlawful 

17  maintenance  and  operation  be  deemed  by  the  court  to  be 

18  such  as  shall  require,  in  the  public  interest,  a  decree  revoting 

19  all  rights  and  privileges  held  under  authority  of  this  Act,  the 

20  court  may,  upon  prayer  of  the  Attorney  General  and   the 

21  finding  of  the  court  to   that  effect,  decree  such  revocation, 

22  and  in  case  of  such  a  decree  the  court  may  wind  up  the  busi- 

23  ness  of  such  grantee  conducted  under  the  rights  in  question 

24  and  may  decree  the  sale  of  the  dam  and  all  appurtenant  prop- 

25  erty  constructed  or  acquired  under  authority  of  this  Act,  and 

(12) 

1  may  make  and  enforce  such  other  and  further  orders  and  de- 

2  crees  as  equity  demands;   and  in  case  of  such  sale  the  vendee 

3  shall   take  the  rights   and  privileges   and  shall  perform  the 

4  duties  which  belonged  to  the  grantee,   and  shall  assume  all 

5  outstanding  obligations   and  liabilities   of  the  grantee  which 

6  the  court  may  deem  equitable  in  the  premises. 

Section  8  appears,  in  the  first  instance,  to  be  very  drastic.  It  is,  however, 
a  default  clause  and  provides  the  maximum  penalties  which  would  be 
applied  by  a  court  of  equity  onl^  in  the  most  flaunt  cases  of  default.  The 
power  of  the  court  is  fully  provided  to  meet  by  its  decrees  and  orders  upon 
an  equitable  basis,  but  at  tne  same  time  adequately,  all  cases  of  neglect  or 
refusal  of  a  grantee  to  comply  with  the  obligations  imposed  by  the  terms  of 
the  act  or  by  any  permit  issued  under  it.  In  my  opimon  this  section  should 
stand  as  written. 

7  ''Sec.    9.  That    the    grantee    shall    commence    the  con- 

8  structipn  of  the  dam  and  accessory  works  within  two  years 

9  from  the  date  of  the  permit  herein  provided,  and  shall  there- 

10  after,  in  good  faith   and  with   due   diligence,  prosecute  such 

11  construction,  and  shall,  within  the  fiu'ther  term  of  five  years, 

12  complete  and  put  in  commercial  operation  such  part  of  the 

13  ultimate  development  as  the  Secretary  of  War  and  the  Chief 

14  of  Engineers  shall  deem  necessary  to  supply  the  reasonable 

15  needs  of  the  then  available  market,  and  shall,  from  time  to 

16  time   thereafter,    construct   such   portion   of    the   balance  of 

17  such   ultimate   development   as   said   Secretary   of   War   and 

18  Chief  of  Engineers  may  direct  and  within  the  time  specified 

19  by  said  Secretary  of  War  and  Chief  of  Engineers  so  as  to 
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20  supply    adequately    the    reasonable    market    demands    until 

21  such   ultimate  development  shall  be  completed;   and   exten- 

22  sions  of  the  periods  herein  specified  may  be  granted  by  the 

23  Secretarj'^  of  War,   on  recommendation  of  the  Chief  of  En- 

24  gineers,   when,  in  his  judgment,   the  public  interest  will  be 

25  promoted  thereby.     In  case  the  grantee  shall  not  commence 

(13) 

1  actual  construction  within  the  time  herein  prescribed,  or^as 

2  extended  by   the  Secretary  of  War,   then   the  authority'  aa 

3  to  such  grantee  shall  terminate,  and  in  case  any  dam  and 

4  accessory  works   be  not   completed   within   the   time  herein 

5  specified  or  extended  as  herein  provided,  then  the  Attorney 

6  General,   upon   the  request  of   the  Secretary   of  War,  shaO 

7  institute  proper  proceedings  in  the  proper  district   court  of 

8  the  United  States  for  the  revocation  of  said  authority,  the 

9  sale    of    the    works    constructed,    and    such    other    equitable 

10  relief  as  the  case  may  demand,   as  provided  for  in  section 

11  eight  of  this  Act. 

TliiB  section  remedies  the  unworkable  provisions  of  the  1910  dam  act  with 
reference  to  time  of  construction.  It  also  provides  that  development  of  any 
particular  water  power  shall  be  made  as  fast  as  reasonably  requii^  by  market 
and  other  conditions.  Herein  lies  another  preventative  of  unlawful  monopoly 
and  of  speculative  holdings.  Bv  section  2  and  other  parts  of  the  bill  ^e  War 
Department  may  require  the  pums,  specifications,  and  location  for  the  dam 
to  DO  such  as  will  be  conducive  to  the  most  advantageous  utilization  of  the 
water-power  resources  for  water-power  and  navigation  purposes,  not  only  of 
the  entire  stream,  but  of  the  entire  region.  This  means  that  it  may  and  will 
require  plans  for  the  ultimate  development  larger  tham  required  for  the  needa 
of  the  present  or  of  the  immediate  future.  It  will  result  as  to  eadi  developi- 
ment  in  the  inclusion  in  the  permit  of  the  phm  which  contemplates  the  most 
comprehensive  and  advantageous  improvement.  Under  section  9,  within  tha 
time  which  engineering  experience  has  shown  to  be  g^eraUy  reasonable,  the 
puniee  may  put  into  commercial  operation  an  initial  installation  of  the  capac- 
ity required  by  the  War  Department,  and  he  must  afterwards  install  and 
operate  as  fast  as  leauired.  Xll  the  problems  here  involved  are  those  of  ens^ 
neering.  and  it  is  therefore  proper  that  the  War  Department,  including  ila 
Chief  of  Engineers,  should  pass  upon  these  questions,  and  that  also  in  emei^ 
gencies  they  may  gnmt  extensions  of  the  time  proviaed.  Failure  to  comply 
wisth  the  requirements  is  made  the  basis  of  revocation  under  aU  the  drastic 
provisions  of  section  8. 

Experience  has  shown  that  almost  without  exception  the  period  of  two 
years  for  commencement  and  five  years  for  completion  is  reasonaole  as  applied 
to  modem  hydroelectric  structures.  The  necessary  time  for  financing  mnfli 
be  aUowed  after  the  permit  is  issued.  After  construction  begins  many  unex- 
pected difficulties  may  be  encountered.  Moreover,  this  measure  contem* 
plates  the  development  of  many  large  water  powers  requiring  structures  of 
immense  size  and  at  enormous  expense.  The  provisions  here  set  forth  ai\s 
sufficiently  protective  of  the  public  interests  and  are  consistent  with  the 
I)robable  requirements  of  actual  construction.  In  other  words,  they  are  coiV' 
sistent  with  what  this  measure  is  intended  to  be— a  practical,  workable  mea»> 
ure  which  will  promote  investment  and  construction. 

12  **Seo.     10.  The    Secretary    of    Wax,    upon    the    ad^ce 

13  and  with  the  approval  of  the  Chief  of  Engineers,  may  leiaae 

14  to  any  applicant  having  the  capacity  of  grantee  as  herein 
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16  definedy  and  having  complied  \nth  the  laws  of  the  State  in 

16  which  the  dam  is  constructed  or  to  be  constructed  by  the 

17  United  States,  the  right  to  develop  power  from  the  surplus 

18  water  over  and  above  that  required  for  navigation  at  any 

19  navigation   dam   now   or   hereafter   constructed,    eithw   witli 

20  or   without   contribution   by    the    apphcant,    and    owned    by 

21  the  United  States,  and  on  such  terms  as  may  be  deemed  by 

22  the  Secretary  of  War  and  Chief  of  Engineers  for  the  best 

23  interests  of  the  United  States,  and  in  awarding  such  lease 

24  preference  shall  be  given  to  the  applicant  whose  plans  are 
26  deemed  by   the  Secretary  of   War   and  Chief  of  Engineers 

(14) 

1  to  be  best  adapted  to  conserve  and  utilize  in  the  public  inter- 

2  est  the  navigation  and  water-power  resources  of  the  region, 
8  and  all  such  leases  and  the  parties  thereto  and  the  terms  and 
4  conditions  thereof  «hall  be  reported  annually  to  Congress. 

Section  10  applies  only  to  surplus  water  at  navigation  dams  coostnictod 
and  owned  by  the  Government.  The  leases  of  such  surplus  wi^;^  power 
should  be  confined  to  applicants  who  have  the  capacity  of  the  mntee  as 
defined  in  this  act.  TML  »,  they  should  be  a  State  or  municipal  subdivision 
thereof  or  pubUc^service  corporation  or  public-service  agent  of  the  State. 
Otherwise  a  lessee  m^ht  use  the  leased  product  for  transmiBsion  and  distri- 
bution for  public  service  and  not  be  subject  to  the  same  regulations  as  grantees 
using  power  under  their  own  developments  under  this  act.  Moreover,  any 
«uch  lessee  should  have  complied  with  the  laws  of  the  State  under  which  it 
operates.  Such  leases  rtioula  be  made  on  terms  which  the  War  Department 
«h«ll  d^em  for  the  best  interestB  of  the  United  States.  As  between  contesting 
applicants  that  applicant  slM>uld  be  prefeired  whose  plane  are  best  adapted 
to  utilize  the  navigation  and  water-i)ower  resources  of  the  entire  r^ion  in 
question.  These  provisions  are  consistent  with  the  general  purpose  of  the 
act.  In  some  instances  navigation  improvement  can  not  be  made  at  the  sole 
expense  of  the  Government  because  it  reouires  an  investment  out  of  propor- 
tisn  to  resulting  bwiefits.  On  the  other  nand,  the  investment  required  for 
combined  water*power  and  navigation  improvem^it  might,  on  account  of 
physical  conditions,  be  too  great  per  horsepower  produced  to  permit  develop- 
ment as  a  water-'power  proposition.  Where  the  Government  owns  navigar 
iion  dams  it  can  diminish  the  cost  bv  leasing  surplus  water  power.  In  other 
oases  it  may,  as  part  Of  the  lease  of  tne  possible  surplus  water  power,  provide 
for  contribution  by  the  water-power  investor  to  the  original  cospt  of  construc- 
tion, in  addition  to  a  rental  cnarge.  Where  the  work  is  primarily  done  by 
the  Government  and  at  its  cost  and  maintained  and  operated  by  the  Gov- 
ernment, the  surplus  water-power  should  be  leased  in  the  open  market  on 
the  best  terms  obtainable.  Artificial  competition  diould  not  be  created  by 
the  Government  by  providing  that  its  surplus  water  power  ehould  be  leased 
to  one  class  of  applicants,  with  undue  preference  as  against  another  class  of 
applicants.  The  water  power  ^ould  not  be  allowed  to  be  used  as  a  means 
01  unjust  discrimination  and  of  subsidized  competition  and  disadvantage  to 
private  investors  whose  cost  of  production  ana  whose  rates  of  charges  are 
governed  by  the  ordinary  conditions  of  the  market  and  by  the  law  of  supply 
and  demand. 

i  ^'Seo.  11.  That  this  Act  shall  not   affect   the  rights  of 

0  any   person   or  corporation   as  to   the  construction,   mainte- 

T  nance,  or  operation  of  any  structures  heretcrfore  constructed 

8  or  upon  which  construction  has  been  begun,   under  permit 
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9  or  approval  of  the  Secretary  of  War  and  Chief  of  Engineers 

10  or    other    authority    heretofore    lawfully    granted:    Provided, 

11  that    upon     applioation    by     any    corporation     having     the 

12  capacity   of  grantee   as   herein   defined,   which   is  now   con- 

13  structing  or  operating  a  dam  and  accessory  warisB  in  navi- 

14  gable  waters  of  the  United  States  under  authority  heretofore 

15  lawfully  granted  and  upon  approval  of  such  application  and 

16  -the  issuance  of  the  permit  herein  provided  by  the  Secretary 

17  of  War  and  the  Chief  of  Engineers,  the  provisions  of  ,this 

18  Act  shall  become  extended  to  such  applicant. 

Under  |>ennit8  heretofore  issued  in  aec<»dance  with  etatutory  autfaoiity 
the  conditioDB  of  conttniction  and  operation  binding  upcm  existii^  develop- 
ments are  varied  and  therefore  discriminatory.  In  many  cases  uie  condu- 
tions  are  not  as  favorable  as  they  would  be  to  those  exercising  rights  under 
pennits  in  acoordance  with  this  act.    It  would  be  inadviBablfi  to  compel 

Erevious  giantees  to  submit  to  this  new  act;  but  it  is  only  fair  that  those  t^io 
ave  constructed  and  are  now  opemdng  under  previous  grants  or  pemzitB 
should  have  the  oi)portunity,  It  they  desire,  to  bring  themselves,  with 
all  their  rights  of  maintenance  and  operation,  under  ^e  present  act. 

TUs  section  contemplates  that  upon  application  duly  approved  and  under 
a  new  permit  issued  under  the  conditLcms  of  this  act,  pveeent  openlon  of 
water  powers  upon  navi^ble  streams  mav  put  themselves  upon  the  same 
basis  as  ^prantees  under  this  act.  This  conouces  to  uniformity  in  conditions, 
uniformity  in  regulation,  and  obviates  undue  inequalities  which  would  other^ 
wise  exist. 

l^  ''Sbo.   12.   That   the  works  eonstructed   and   maintained 

20  under    authority    of    this    Act   shall    not    be    owned,    leased, 

81  tarusteed,  possessed,  controlled,  or  operated  by  any  device  or 

22  in  any  manner  so  that  they  form  part  of  or  in  any  way  effect 

28  any  combination  in  the  form  of  an  unlawful  trust  or  mo- 

24  nopoly,  or  form  the  subject  of  any  unlawful  contract  or  con- 

25  epiraey  to  limit  the  output  of  electric  energy  or  in  restraint 

(15) 

1  of  ta'ade  with  foreign  nations  or  between  two  or  more  States 

2  or  Territories,  or  within  any  one  State  or  Territory,  in  the 

3  generation,  sale,  or  distribution  of  electric  energy. 

Section  12,  in  connection  with  the  requirement  of  public  service  capacity 
of  the  grantee  undef  section  1  and  the  regulation  oi  rates  under  section  7, 
ineeents  adequate  provisions  against  unlawful  mcmopoly,  restraint  of  trade, 
etc.  With  such  provisione  for  regulation  there  is  no  bans  for  fear  of  undue 
monopolistic  control  or  development  of  water  power.  Water-power  develop- 
ment  is  peculiar.  From  its  very  nature  it  requires  for  economical  operation 
the  tieing  in  of  different  plants,  where  possible,  in  order  to  supply  demand 
at  different  periods  of  the  day  and  at  different  points.  The  daily  demand  for 
electrical  eneigy  varies  from  a  great  maximum  at  one  time  of  the  day,  the 
peak  of  the  load,  to  comparatively  nothing  at  another  time  of  the  day.  The 
amount  of  demand  is  greatly  variable.  In  any  single  stream,  also,  the 
amount  of  supply  of  water  power  varies  with  the  quantity  of  flow,  which  by 
nature  is  greatly  variable  m  different  seasons  of  the  year  and  in  different 
localities.  Kconomica  operation  of  water  power  demands  the  least  i)08Bible 
use  of  supplemental  steam  power.  The  necessity  for  the  use  of  steam  power 
at  various  times  can  only  be  obviated  or  diminished  by  the  combination  use 
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of  different  water-power  plants.  In  thiB  respect  the  hydroelectric  biuineaB 
is  peculiar.  On  r^ovemoer  23,  1911,  the  then  Secretary  of  the  Interior 
(Fisher^  stated  to  the  National  Waterways  Commission  that  in  his  opinion, 
there  snould  not  be  any  special  provision  in  Federal  permits  agamst  eo- 
called  combinations  or  monopolies.  "I  think/'  he  said,  "hydroelectric 
development  is  necessarily  and  ^ould  be  essentially  monopolistic  in  its 
character.  *  *  *  They  should  have  the  advantage  of  the  control  of  the 
market  and  freedom  from  harassing  and  vejcatious  competition  if  we  are 
going  to  put  them  under  the  disadvantages  of  effective  public  regulation." 
(Rept.  1912,  National  Waterways  Commission,  p.  186.) 
This  section  is  proper  and  sufficient  as  here  worded. 

4  ,         **Sec.  13.    That  the  right  to  alter,  amend,  or  repeal  this 

5  Act  is  hereby  expressly  reserved:    Provided j  That  in  case  any 

6  grantee  hereunder  shall,  at  the  time  of  such  alteration,  amend- 

7  ment,  or  repeal,  have  exercised  rights  in  accordance  with  this 

8  Act,  such  rights  and  the  property  used  thereunder  shall  be 

9  deemed    property    rights    of    such    grantee,    of    which    such 

10  grantee  shall  not,  until  the  time  herein  fixed  for  termination, 

11  be  deprived  by  such  alteration,   amendment,   or  repeal,   and 

12  then  only  upon  the  conditions  provided  in  case  of  termination 

13  by  section  six  of  this  Act." 

This  repeal  clause  is  manifestly  drawn  in  a  form  consistent  with  the  policy 
expressed  in  this  entire  measure .  After  it  has  been  provided  that  the  grantee 
shall  be  secure  in  his  permit  for  at  least  50  years,  unless  terminated  for  cause, 
and  after  the  rights  and  obligations  of  the  grantee  have  been  fixed  by  the 
provisions  of  the  act  and  by  the  conditions  of  the  permit  issued  in  accordance 
with  the  act,  it  would  destroy  the  entire  measure  as  a  constructive,  work- 
able, remedial  enactment,  if  an  imqualified  right  of  repeal,  alteration,  of 
amendment  be  reserved.  It  is  no  answer  to  eay  that  water-power  investors 
may  rely  upon  the  good  faith  of  the  Federal  Government  to  protect  their 
propertv  rights  and  interests,  or  that  no  repeal,  alteration,  or  amendment 
would  be  made  or  proposed  which  affected  constructions  already  made. 
It  was  only  recently  that  a  measure  was  introduced  into  Congress  proposing 
to  put  added  burdens  and  restrictions  upon  the  owners  of  the  Keokuk  Dam, 
which  would  involve  great  expense  and  this  after  the  entire  structure  had 
been  completed  and  put  into  operation,  and  after  bonds  for  the  financing 
of  the  enterprise  had  oeen  issued  to  secure  the  payment  of  moneys  paid  in 
on  the  strength  of  the  stability  of  the  security  and  its  freedom  m>m  added 
burdens.  It  is  no  answer  to  say  that  such  a  measure  would  not  be  favorably 
received  in  Congress.  Investors  shrink  from  the  possibihty  of  being  com- 
pelled from  time  to  time  to  fight  for  the  maintenance  of  their  rights  for  which 
thev  have  depended  upon  the  good  faith  of  Congress. 

The  proviso  in  this  repeal  clause  in  no  degree  affects  the  right  or  privilege 
of  Congress  to  change  this  general  law  or  to  make  any  special  law  with  respect 
to  any  developments  not  already  constructed.  But  after  a  x>ermit  has  beeoi 
issued  and  the  rights  and  obligations  have  been  made  definite  and  con- 
struction has  been  completed  or  begun  in  good  faith,  then  the  rules  of  the 
eame  should  not  be  changed.  If  a  new  game  is  to  be  started  the  question  is 
different,  but  constructions  already  made  or  begun  and  investments  already 
made  on  the  faith  of  the  specific  rules  and  conditions  should  not  be  subject 
to  arbitrary  changes. 

This  repeal  clause  as  here  worded  is  necessary  in  order  to  protect  the 
public  interests,  including  a  businesslike  assurance  to  the  private  investor. 


SUMMARY   OF   AMENDMENTS    SUGGESTED    BY 

ROME  G.  BROWN. 

Amendment  No.  1. 

On  page  4^  line  25,  and  page  5,  line  1,  amend  section  2,  paragraph 
third,  subdivision  (b),  so  as  to  read  as  follows: 

TTuU  such  grantee  shaU  famish  power  far  the  operation  of  the  same  free 
of  cost  when  there  is  a  surplus  of  power  in  excess  of  other  consumers' 
demands  and  at  cost  when  there  is  no  such  surplus.     (See  page  12.) 

Amendment  No.  2. 

Strike  out  in  line  7,  page  5,  the  words  '*,  free  of  cost,"  and  insert 
after  the  word  "same"  in  the  line  the  following: 
iree  of  cost  when  there  is  a  surplus  of  power  in  excess  of  other  consumers' 
demands  and  at  cost  when  there  is  no  such  surplus.     (See  page  12.) 

AMENDBfENT  No.  3. 

At  the  end  of  section  2  and  after  the  word  ''grantee,"  in  line  19  of 
page  6,  add  the  following: 

As  between  contesting  applicants  for  a  permit  hereunder  preference  shaU 
be  given  to  that  applicant  which,  at  the  time  of  the  issuance  of  such 
permit  and  under  the  laws  of  the  State  or  States  in  which  the  dam  is  to 
be  constructed,  has  become  best  qualified  (herefor  and  has  to  the  greatest 
extent  acquired  rights  and  property  necessary  for  the  construction,  main- 
tenance, and  operation  of  such  dam.     (See  page  13.) 

Amendment  No.  4. 

In  lines  2  to  5  of  page  7,  section  3,  strike  out  the  following  words: 
''and  in  the  use  and  operation  of  such  navigation  facilities  the  inter- 
ests of  navigation  shall  be  paramount  to  the  uses  of  such  dam  by 
such  grantee  for  power  purposes."     (See  page  16.) 

Amendment  No.  5. 

In  section  5,  lines  8  and  9,  strike  out  the  words  "completion  of  the 

structures  provided  for  in  such  permit"  and  insert  in  lieu  thereof  the 

following: 

completing  and  putting  into  commercial  operation  of  the  initial  instaUon 

iion  required  by  the  Secretary  of  War  and  Chief  of  Engineers,  as  provided 

in  section  9  of  this  act.    (See  page  17.) 
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LEGISLATIVE  OBSTACLES  TO  THE  IMPROVEMENT  OF 

NAVIGABLE  RIVERS. 


NAVIGATION  PROBl^EMS  THE  WORK  OF  THIS  CONGRESS. 

It  is  assumed  that  the  work  of  this  congress  is  primarily  the 
study  of  problems  relating  to  navigation.  Therefore  it  must  be 
your  purpose  to  discuss  and,  as  far  as  possible,  to  solve  in  a  pre- 
liminary way  the  many  and  complex  practical  questions  of  policy, 
of  expediency,  of  engineering,  and  of  law  arising  from  the  varied 
present  and  prospective  problems  connected  with  navigation  im- 
provement in  this  country.  It  must  also  be  a  part  of  your  duty 
to  eliminate  the  visionary  and  impracticable  from  those  proposi- 
tions and  measures  that  are  feasible  from  the  viewpoint  of  wise 
policy,  commercial  practicability,  and  that  give  proper  regard  to 
the  legal  and  constitutional  rights  of  the  Federal  Government,  of 
the  sovereign  power  of  the  States,  and  of  the  property  rights  of 
individuals.  This  congress,  let  us  assume,  is  never  to  become  the 
mere  advocate  of  one  project  nor  of  tfa^  policy  of  ony  partisan 
faction.  It  should  be  maintained  as  a  means  and  an  instrument 
of  constructive  progress,  an  incentive  and  aid  to  definite  and 
concrete  accomplishment  of  results,  to  the  end  that  yotu'  well- 
considered  conclusions  may  be  presented  to  those  in  authority, 
legislative  and  executive,  and  that  thereby  specific  and  perma- 
nent results  in  the  form  of  legislative  enactment  may  be  more 
wisely  and  more  pr(»nptly  attained. 

Though  without  governmental  authority,  and  therefore  in  a 
sense  purely  voluntary,  your  deliberations,  conclusions,  and  rec- 
ommendations will  have  weight  and  effect  to  the  extent,  and  only 
to  the  extent,  that  they  are  the  outcome  of  open  and  fair  discussion 
by  all  parties  and  interests,  carried  on  as  in  a  judicial  forum,  un- 
controUed  either  from  the  outside  or  from  the  inside  by  any  par- 
ticular cult,  propaganda,  or  partisan  influence  of  any  kind. 

You  will  demonstrate  that  conservation  is  not  a  mere  fetich 
of  visionaries,  whose  blind  worship  is  performed  only  through 
stereotjrped  formtilas  of  impracticable  doctrines  and  policies, 
sounded,  though  they  may  be,  in  enticing  phrases  to  catch  the 
uninstructed  popular  ear;  that  it  is  not  a  cult  of  negation  or  ob- 
struction, much  less  a  mere  propaganda  of  persistence  in  dis- 
credited policies  against  which  the  Nation  as  a  whole  and  those 
now  in  authority,  both  inside  and  outside  the  legislative  depart- 
ments at  Washington,  have  revolted. 

Let  me  state  at  the  outset  that  in  the  solution  of  the  naviga- 
tion problems  of  which  I  shall  speak  nothing  will  be  accomplished 
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by  the  advocacy  of  either  extreme  view  of  Federal  or  of  State 
right  of  control.  I  recognize  the  fact  established  by  nature  and 
by  experience,  and  I  assume  this  congress  recognizes  the  same  fact, 
that  the  primary  use  of  our  natural  water  highways  is  for  naviga- 
tion. And  let  me  say  further  that  I  recognize,  as  I  assume  that 
this  congress  recognizes,  the  principle,  established  by  the  authority 
of  all  otu-  courts.  Federal  and  State,  that  the  control  by  the  Fed- 
eral Government  of  our  navigable  streams  is  paramount  to  protect 
them  from  interference  with  their  use  for  navigation  purposes. 
This  is  a  right  of  control  which,  under  the  law  of  the  land,  has  been 
expressly  reserved  to  the  Federal  Government,  and  as  such  it  is 
paramount  to  that  of  the  States.  The  solution  of  these  naviga- 
tion problems  can  be  made  only  under  a  policy  which  has  proper 
regard  for  both  these  two  classes  of  jurisdictions  and  which,  ac- 
cording to  constitutional  law,  allows  to  each  its  proper  sphere, 
force,  and  effect. 

It  remains  for  you  to  recognize  and  to  declare  the  fact,  that  the 
cause  of  conservation  can  be  worked  out  only  by  a  fair,  full,  and 
proper  recognition  of  the  well-established  c<^stitutional  para- 
mount rights  of  control,  belonging.to  the  Federal  Government  in 
the  interests  of  the  Nation  as  a  whole  for  the  protection  of  navi- 
gation, of  all  the  highway  streams  of  the  entire  country,  and  by 
a  recognition,  at  the  same  time,  always  subject  to  that  defined 
Federal  power  of  control,  of  the  right  of  control,  established  as  a 
basic  principle  of  our  system  of  Government,  by  the  respective 
States  of  their  internal  affairs,  of  the  lands,  resources,  and  prop- 
erty rights  within  their  respective  confines,  including  the  proper 
regulation  of  the  business  relations  of  their  citizens,  their  propoty 
rights,  and  its  incidents,  contract  rights,  rights  and  obligations 
between  producer  and  consumer,  and  the  management  and  con- 
trol of  all  intrastate  transactions.  A  proper  recognition  and 
reconciliation  of  these  sometimes  apparently  conflicting  jurisdic- 
tions presents  the  only  solution  which  will  offer  constructive 
progress  in  the  conservation  of  our  natural  water  resources.  The 
problem  of  the  conservation  of  these  resoiu'ces  is  a  practical,  work- 
able problem,  susceptible  of  feasible  constructive  solution,  when 
it  is  made  plain  that  conservation,  as  applied  to  the  use  of  the 
waters  of  the  streams  of  this  country,  navigable  and  unnavigable, 
both  for  navigation  and  water-power  development,  signifies  not 
reservation  from,  nor  restriction  upon  use,  but  the  most  imme- 
diate and  extensive  use  possible,  and  that  any  restriction  or  post- 
ponement of  their  economical  utilization  is  violative  of  the  very 
essence  of  conservation.* 

I  ProceetUafs  of  the  6£th  Annual  eonveotion  ol.Mr.  Fiochot's  conaennitioa  oongicst  hdd  atWiihtiytfinn. 
D.  C.  Nov.  18-30,  1913.  where  the  fair  advocacy  of  constructive  policies  and  measures  was  pxevcntca  by 
an  orsanised  closure  uiion  the  expression  of  any  proposition  disapproved  by  Mr.  Pindiot.  Bis  miuwky 
report,  repudiated  bv  the  water-power  committee  and  turned  down  by  the  committee  on  resolutions,  was 
at  the  last  moment  lon^cd  to  adoption  on  the  floor  of  the  congress  after  many  deleiatte  had  left,  and  the 
entire  Arkansas  delegation  had  withdrawn  in  protest  against  the  refusal  to  grant  a  hearing;  also,  "Conser- 
vation of  natural  resources,"  by  P.  N.  Powdlson,  printed  asS.  Doc.  No.  943, 63d  Cong.,  istaess.;  alao  the 
"Conservation  of  water  powers,"  by  Rome  G.  Brown,  teprinted  from  the  Haivard  Law  Review  of  May, 
X9X3t  <u  S.  Doc.  No.  14,  63d  Cong.,  xst  scss. 
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THE  THREE  CLASSES  OP  NAVIGATION  PROBI^EMS. 

The  problems  of  navigation  improvement  in  this  country  are, 
generally  speaking,  of  three  classes:  (i)  Those  involving  the  im- 
provement of  the  naturally  slack  water  navigation  facilities 
afforded  by  natural  waterways;  (2)  the  construction  of  artificial 
canals  and  waterways  across  or  between  natural  watersheds;  and 
(3)  the  improvement  of  navigation  by  dams  at  falls  and  rapids 
upon  the  natural  river  highways  where  navigability  in  fact  is  not 
afforded  by  nature  and  can  be  obtained  only  by  dams  with  locks 
and  other  controlling  devices. 

Of  these  the  first  may  be  said  to  involve  problems  of  the  past, 
because  for  the  most  part  they  have  been  solved  by  actual  con- 
struction or  by  feasible  plans  for  the  present  and  future  covering 
all  engineering  and  financing  problems.  The  second  class  involves 
problems,  now  tentatively  proposed,  but  which  are,  compara- 
tively speaking,  for  development  in  the  future.  These  include 
all  varieties  of  plans  for  artificial  canal  ways,  from  those  prac- 
tical ones  for  coimecting  two  inland  lakes  or  streams  for  parallel- 
ing the  Atlantic  coast  with  a  deep-draft  canal,  or  for  cutting  of  a 
$50,000,000  canal  across  the  upper  portion  of  the  Florida  Penin- 
sula to  the  visionary  scheme  recently  proposed  to  make  a  modern 
artificial  Venice  of  practically  the  entire  State  ol  Minnesota. 

THE    PROBLEM    OF   HYDROEl^ECTRIC    NAVXGATION    DAMS   BUILT    BY 
PRIVATE  CAPITAL  REQUIRES  IMMEDIATE  SOLUTION. 

It  is  the  third  class,  however,  which  involves  the  practical, 
present,  and  pressing  problems  necessary  to  be  solved  before 
further  substantial  progress  shall  be  made  in  the  way  of  naviga- 
tion improvement. 

For  this  third  class  there  are  afforded  by  nature  at  every  rapid 
and  fall  the  elements  necessary  to  work  out  a  solution  of  all  the 
problems  involved,  and  with  comparatively  Kttle  or  no  expense  to 
the  Government  itself.  Nature  presents  at  such  points  the  only 
possible  means  of  connection  between  the  upper  and  lower  por- 
tions of  a  natural  water  highway,  and  also  supplies  the  undevel- 
oped energy,  ever  present  at  the  place  where  needed,  to  lift  to 
any  height  whatever  toimage  of  freight  may  seek  entrance  or 
exit  between  the  interior  and  the  great  ocean  seaports. 

The  Federal  Government  has  rightly  spoken  its  assertion  of 
navigation  control  when  the  Congress  prohibited  construction  of 
private  water-power  dams  in  navigable  streams  without  Federal 
consent.  The  development  of  electric  science  has  made  commer- 
cially feasible  in  many  instances  the  development  by  tlie  riparian 
owner  of  his  water-power  rights  in  navigable  streams.  In  most 
instances  development  for  navigation  alone,  whether  by  the 
Government  or  by  private  enterprise,  is  impossible  as  a  financial 
problem  on  account  of  the  prohibitive  cost.     Development  of  the 
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water  power,  however,  by  the  private  investor  is  such  a  hazardous 
and  doubtful  undertaking  that,  especially  when  there  is  added  the 
burden  of  the  navigation  facilities,  to  say  nothing  of  further 
burdens  proposed,  the  present  uncertamties  make  the  situation 
prohibitive.  These  problems  of  this  third  class  are  to  be  solved 
only  upon  the  basis  of  assistance  and  cooperation  of  private 
capital  on  the  one  hand  and  of  the  Government  on  the  other  hand, 
with  concessions  sufficiently  liberal  to  attract  private  investment. 
They  are  to  be  solved,  in  other  words,  by  a  proper  combination 
and  cooperation  between  the  public  and  the  private  interest — ^that 
is,  by  the  construction  of  hydroelectric  plants  by  private  capital 
with  the  facilities  necessary  to  promote  and  preserve  navigation. 
The  instance  of  the  Keokuk  Dam  presents  the  method,  and  the 
only  method,  by  which  this  class  of  navigation  problems  can  be 
solved.* 

PRTVATB    CAPITAL    NECESSARY    TO    PINANCE    THESE    NAVIGATION 

IMPROVEMENTS. 

The  improvement  of  navigation  at  any  rapid  or  fall  involves  the 
utilization  of  private  lands  and  riparian  rights,  which  generally  are 
of  great  value,  not  only  intrinsically  for  agriculture  or  other  gen- 
eral purposes,  but  also  on  account  of  their  special  value  as  povrer 
sites.  It  also  involves  expensive  construction  and  maintenance, 
including  operation  and  financing,  based  not  only  upon  initial 
expense,  but  the  extreme  hazards  of  the  enterprise  arising  from  the 
varied  and  uncertain  physical  conditions  to  which  the  structures  are 
subject  and  the  necessity  of  building  up  within  the  feasible  limits 
of  transmission  a  demand  and  market  for  the  power  produced. 
Temporary  expedients,  while  for  the  time  less  expensive,  are  in  the 
end  comparatively  a  waste  of  money.  The  structures  should  be  of 
the  latest  and  highest  class  known  to  the  science  of  engineering, 
sufficient  or  readily  adaptable  to  all  present  and  future  needs.  The 
history  of  the  financing  of  such  enterprises  has  been,  and  always 
will  be,  one  of  waste,  so  long  as  the  only  resources  for  improvement 
are  understood  to  be  the  National  Treasury.  The  most  conspicu- 
ous features  of  development  by  the  Government  alone  are  the 
jealousies  and  rivalries  of  localities  to  get  the  most  in  the  shape  of 
appropriations,  irrespective  of  any  financial  problem,  of  commercial 
feasibility,  of  practical  necessity,  or  of  the  ultimate  return  to  any 
locality,  or  to  any  interest,  or  to  the  people  as  a  whole,  from  the 
actual  investment  involved.  The  candidate  for  Congress  goes 
before  his  constituents  upon  the  platform  that  he  has  obtained 
from  the  Federal  Treasury  appropriations  for  his  particular  locality 
greater  than  those  of  his  predecessor,  or  greater  than  could  be 
expected  from  his  inexperienced  contestant.     Up  in  Minnesota 

>  Acts  of  Congress  of  Feb.  8.  1901.  vol.  31.  p.  764:  Feb.  a6, 1904,  vol.  33.  p.  56;  Feb.  0. 1905,  vol.  33.  p.  jit. 
Kept.  No.  1050,  by  Mr.  Adamson,  from  the  Committee  on  Interstate  and  Foreign  Commeroe,  6adOoag.. 
»d  sess.,  accompanying  H.  R.  asSaa. 
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there  was  recently  completed  actual  construction  of  the  upper  of 
two  once  proposed  navigation  dams  between  the  Twin  Cities,  and 
yet  to-day,  under  the  authority  of  a  later  Federal  statute,  the 
lower  one  of  the  two  dams  is  tmder  construction  at  double  or  more 
than  the  originally  proposed  height,  by  which  it  is  planned  to 
drown  out  entirely  the  present  completed  upper  dam.  As  a  result, 
the  entire  cost  of  the  latter,  a  million  dollars  and  more,  will  be 
charged  as  a  pturely  loss  account  in  the  bookkeeping  of  the  Govern- 
ment's finances. 

Similar  instances  of  waste  from  all  parts  of  the.  country  are  shown 
by  the  records  at  the  National  Capital.  The  opportunities  and 
practical  demands  for  improvement  of  navigation  which  involve 
feasible  construction  and  operation  are  so  varied  and  so  im- 
mediately pressing — improvements  of  the  class  requiring  dams 
with  locks  at  falls  and  rapids — ^that  their  financing  by  govern- 
mental construction  alone  would  increase  the  national  debt  to 
proportions  impossible  to  contemplate.  Governmental  resources 
are  not  adequate  to  supply  investments  even  where  some  pecuniary 
return  through  navigation  toll  charges  and  revenues  from  the 
leasing  of  incidental  water  power  would  be  assured.  It  is  only  in 
exceptional  instances,  comparatively  few,  that  the  Congress  could 
be  induced  to  make  the  necessary  improvement,  even  with  the 
assurance  of  an  adequate  return  as  from  a  purely  financial  enter- 
prise. On  the  other  hand,  millions  of  private  capital  are  ready  to 
make  in  all  parts  of  the  cotmtry  navigation  improvements  as  a 
concession  to  the  Federal  Government  if  only  private  investors 
are  not  arbitrarily  forced  to  yield  up  to  the  Government  and  for 
its  benefit  an  tmdue  proportion  of  their  investment  and  of  their 
revenues,  in  addition  to  accomplishing  the  navigation  objects 
for  which  the  Government  has  specific  supervision,  if  the  enter- 
prise as  a  whole  can  be  made  commercially  feasiable,  and  if  con- 
ditions and  restrictions  and  imcertainty  with  reference  to  con- 
ditions and  restrictions  are  not  so  unreasonably  imposed  as  to  create 
an  unsurmountable  hazard  and  menace  to  financial  success. 

EXAMPLES  UNDER  THE  FORMER  POLICY  OP  COOPERATION  BETWEEN 

THE  GOVERNMENT  AND   PRIVATE  CAPITAL. 

Take,  for  example,  the  Des  Moines  Rapids  upon  the  Mississippi 
River.  Prior  to  June  30,  191 2,  the  United  States  Government 
spent  at  this  point  for  inadequate  navigation  facilities  for  boats  of 
small  draft  $1 ,458,103.  Its  entire  expenditures  for  strictly  naviga- 
tion improvements  upon  the  Mississippi  River  between  the  mouth 
of  the  Missoiui  and  St.  Paul  prior  to  June  30,  191 2,  amounted  to 
$12,184,987.  Adequate  improvements  at  Government  expense  for 
the  navigation  past  the  Des  Moines  Rapids  had  been  repeatedly 
refused  under  recommendation  of  the  Government's  engineers, 
not  upon  the  ground  of  lack  of  desirability  or  necessity,  but 
because  of  the  expense  necessarily  involved. 
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Since  the  year  1910,  however,  acting  under  authority  of  aa  act 
of  1905,  the  Mississippi  River  Power  Co.  has  expended  as  a  private 
investment  $21,000,000  at  the  Des  Moines  Rapids  and  has  con- 
structed and  now  operates  at  Keokuk,  free  of  tolls  to  the  public 
and  free  from  expense  to  the  Government,  a  navigation  dam  with 
locks  of  deep  draft — a  navigation  structure  which  has  not  a  rival 
in  the  whole  world.    All  that  the  United  States  Government  has 
done  to  bring  about  this  wonderful  accomplishment  has  been  tiie 
giving  of  the  consent  by  the  Congress  that  private  investors  may 
go  upon  the  bed  of  the  stream  and  expend  in  three  years  double 
tbe  amount  of  money  that  the  United  States  Government  has 
ever  been  able  to  expend  upon  the  entire  Mississippi  River  for 
navigation  ptu'poses  above  St.  Louis,  and  to  say  by  the  same  act 
that  the  Government  would  accept  the  tribute  and  gratuity  from 
the  private  investor  involved  in  the  expense  of  initial  construc- 
tion and  perpetual  maintenance  and  operation  of  perfect  navi- 
gation facilities  at  this  point.     But  these  are  only  a  small  and 
incidental   advantage   which    this   policy   of   the   Government, 
adopted  by  Congress  and  acquiesced  in  by  the  executive  depart- 
ments up  to  and  including  the  year  1905,  brought  to  the  people 
of  the  Mississippi  Valley,  and  indirectly  to  the  people  of  the  whole 
Nation.     The  potential   tmdeveloped  energy,  equivalent  to  the 
annual  constunption  of  5,000,000  tons  of  coal — ^the  energy  which 
has  been  heretofore  for  centuries  constantly  present  and  wast- 
ing— is  now  conducted  to  three  different  States  to  operate  exist- 
ing  industries   and   to  build   up  others.    No  more  significant 
example  of  the  practical  application  of  the  true  principles  of 
conservation  could  be  cited  than  this,  where  the  natural  naviga- 
tion resources  of  the  coimtry  have  been  conserved  by  prevention 
from  waste,  the  water-power  resoiu'ces  of  the  country  have  been 
prevented  from  waste,  and  at  the  same  time  unnecessary  and 
wasteful  using  up  of  coal  energy  has  been  diminished.    A  double 
and  triple  economy  has  been  brought  about.    A  constructive, 
feasible,  progressive  policy  of  conservation  has  been  followed, 
with  resulting  advantage  not  only  to  the  Government  itself,  but 
to  the  entire  people  whose  interests  it  is  supposed  to  represent. 

The  total  money  expended  by  the  United  States  Government  on 
the  Tennessee » River  and  its  tributaries  for  navigation  improve- 
ment from  the  first  appropriation  in  1827  down  to  date  has  been 
$11,676,531,  and  yet  there  remained  unimproved  long  stretches  of 
the  river  broken  by  falls  and  rapids  at  points  where  navigation 
development  by  governmental  enterprise  was  deemed  impractica- 
ble on  account  of  the  cost.  Yet  the  other  day  the  construction 
was  completed  and  there  was  opened  for  operation  a  complete 
modem  hydroelectric  navigation  dam,  built  under  an  act  of  1905 
by  private  enterprise  at  an  expenditure  of  $9,000,000,  of  which  sum 
two-thirds  may  be  fairly  said  to  be  applied  to  the  governmental 
facilities  of  navigation.  The  new  dam  at  Hales  Bar,  and  the  in- 
dustrial development  arising  from  the  water  power  assures  untold 
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advantage,  present  and  prospective,  to  the  people  of  that  locality. 
It  means  industrial  growth,  together  with  the  double  and  triple 
economy  of  the  natiu'al  resources  of  energy. 

The  situation  in  Alabama  speaks  loud  against  the  present  policy 
of  stagnation  in  improvement.  There  is  a  State  with  its  great 
natiu'al  highways  only  crudely  developed.  The  Coosa-Alabama 
River  stretches  from  the  Mobile  Bay,  a  natural  highway  for  the 
commerce  of  the  entire  State  and  that  of  Georgia,  to  its  upper 
waters  in  Georgia,  nattu'ally  navigable  through  all  its  parts,  except 
over  a  distance  of  about  loo  miles  through  which  its  drops  with 
a  30o-£oot  fall  to  the  lower  Gulf  level  at  Wetumpka,  Ala.  Various 
plans  have  been  proposed  to  connect  with  navigation  facilities 
these  two  navigable  portions  of  the  river.  Improvement  by  the 
Govenunent  has  been  held  impossible  on  accotmt  of  the  pro- 
hibitive cost,  and  a  report  from  the  United  States  engineering 
department,  only  recently  made,  has  advised  the  impracticability 
of  improvement  at  Government  expense.  In  view  of  the  other 
drafts  upon  its  Treasiuy  for  navigation  improvement,  the  Federal 
Government  since  the  year  1876  has  been  able  to  expend  upon  the 
Coosa  River  for  navigation  improvement  only  about  $1,500,000. 
Theory  and  experience  have  demonstrated  that  navigation  past 
the  falls  above  Wetumpka  can  only  be  accomplished  through  the 
aid  of  development  by  private  capital.  Under  an  act  of  1907, 
just  before  the  present  obstructive  policy  began  its  sway,  a  private 
enterprise  is  building  a  combined  water-power  and  navigation  dam 
at  Lock  No.  1 2,  one  of  the  several  improvements  necessary  to  navi- 
gate the  falls.  It  is  completing  a  hydroelectric  and  navigation 
dam  without  expense  to  the  Government  at  a  cost  exceeding 
$2,300,000,  an  amoimt  far  in  excess  of  the  entire  sum  heretofore 
spent  by  the  Government  upon  the  entire  river. 

INSTANCES     OF     OBSTRUCTED     ENTERPRISES     UNDER     THE     POUCY 

EXISTING  SINCE   ABOUT    1907. 

Under  the  dam  acts  prior  to  1 899  the  Federal  right  of  control  of 
highway  streams  for  navigation  purposes  was  protected  by  the 
provision  that  private  structures  in  the  beds  of  such  streams  should 
be  built  under  plans  approved  by  the  War  Department  in  such  a 
manner  as  not  to  interfere  with  their  use  for  navigation  purposes 
and  with  the  power  of  removal  by  the  Federal  Government  when- 
ever they  should  become  an  instrument  of  such  interference.  By 
the  act  of  1899  such  structures  were  prohibited  until  Congress  by 
an  express  enactment  should  have  given  its  consent;  and  by  the 
act  of  1906  there  was  added  the  provision  that  in  approving  the 
plans  the  Chief  of  Engineers  and  the  Secretary  of  War  might  impose 
such  conditions  as  they  deemed  necessary  to  protect  present  and 
future  interests  of  navigation,  including  the  construction  by  private 
owners  of  locks  and  the  furnishing  of  power  to  operate  the  same.* 

^  Act  o<  Sept.  X9,  1890.  90  Stat.  t,..  416;  act  of  July  tj.  1893.  37  Stat.  h..  a88;  act  of  Mar.  3. 1899.  30  Stat. 
h.,  xiai;  act  ol  June  ai,  1901, 34  Stat.  X,.,  386;  act  of  June  23. 1910,  36  Stat.  L..  593. 
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Under  the  policy  existing  prior  to  1906  the  cooperation  between 
the  Federal  Government  and  the  private  investor  was -provided 
with  reasonable  consistency,  with  proper  regard  for  the  interests 
of  the  public  upon  the  one  hand  and  for  the  protection  of  the 
private  investigator  upon  the  other  hand.  It  was  and  always 
has  been  for  the  Congress  to  say  to  what  extent  the  Federal  Gov- 
ernment should  exercise  its  power  of  supervisory  control  in  the 
interest  of  navigation.  So  far  as  the  voice  of  Congress,  which 
is  the  only  constitutional  power  in  this  matter,  had  been  per- 
mitted to  be  enforced,  private  capital  had  been  ready  to  coop- 
erate with  the  Government  in  these  much-needed  improvements. 
Following  the  year  1906,  however,  there  appeared  a  policy  of  an 
Executive  who  assumed  legislative  functions,  and  who,  disre- 
garding the  law  and  the  will  of  Congress,  arbitrarily  obstructed 
the  eirforcement  of  laws  promotive  of  the  development  both  of 
industry  and  of  navigation.  President  Roosevelt  vetoed  the  bills 
for  hydroelectric  navigation  improvement  upon  the  Rainy  River 
and  upon  the  James  River,  and  announced  a  policy,  violative  of 
constitutional  provisions,  of  exacting  substantial  toll  and  tribute 
from  private  enterprises  as  a  condition  to  the  necessary  con- 
gressional permit  for  the  construction  of  a  hydroelectric  plant 
in  a  navigable  stream.  From  that  time  on  he  and  his  successors 
in  this  obstructive  policy,  which  ignores  the  property  rights  of 
States  and  of  individuals  and  violates  the  rights  reserved  to  the 
Federal  Government  by  the  Constitution,  have  stood  as  obstruc- 
tionists to  the  carrying  out  of  the  present  needs  of  improve- 
ment of  our  navigable  streams  for  navigation  and  water-power 
uses.*  For  something  over  six  years  there  has  been  practically 
no  hydroelectric  development  on  the  navigable  streams  of  this 
country  under  any  Federal  consent  granted  within  that  time ;  and 
this,  too,  although  within  the  same  period  the  science  of  economic 
hydroelectric  development  has  progressed  more  than  during  all 
the  years  preceding.  Millions  of  capital,  representing  various  and 
competing  interests,  have  been  and  are  still  ready,  upon  reasonable 
and  businesslike  terms  and  conditions,  to  develop  the  nattu^ 
resources  of  our  highway  streams,  both  for  power  as  a  private 
business  investment  and  for  navigation  as  a  concession  to  the 
general  public  interest.  Not  only  have  such  improvements,  the 
only  feasible  improvements  for  navigation,  been  stopped  in  this 
country,  but,  impatient  at  the  delay,  discouraged  by  the  insist- 
ence upon  impossible  biu-dens  and  the  threat  of  further  restric- 
tions, charges,  tolls,  and  tributes,  investors  and  their  capital  and 
all  the  industrial  development  which  they  signify  have  been 
driven  to  other  countries,  not  only  to  Canada  but  even  to  Norway. 

>  Report  of  Senator  Bankhead  on  Coom  River  bill.  S.  7343.  6>d  Cong.,  ad  scm..  and  docmaent  cnUtkd 
"  Pederal  Control  of  Water  Power."  being  papen  submitted  to  the  Committee  on  Commcree.  Senate,  6sd 
Cong..  3d  aess.;  also.  "  I«imitations  of  Pedcxaf  Control  of  Water  Powert."  by  Rome  G.  Brown,  arpancflt 
before  National  Waterways  Commission.  S.  Doc.  No.  7x1. 69d  Cong.,  ad  sesa.    Report  of  Subcommittee  on 


Dams  and  Water  Powers  to  Committee  on  Interstate  and  Foreign  Commerce.  House  of  Repreaentatires. 
60th  Cong.,  ad  sess.,  Feb.  as.  1909. 
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It  was  this  obstructive  policy  that  forced  the  passage  by  Congress 
of  the  inadequate,  indefinite  dam  act  of  1 910.  It  is  these  obstruc- 
tionists who  have  prevented  construction,  even  under  the  drastic 
terms  of  the  19 10  act,  for  they  have  insisted  upon  adding  to  the 
burdens  and  uncertainties  of  that  act  as  a  condition  for  the  invest- 
ment of  private  capital  in  navigation  improvement.  Investors, 
principally  foreigners,  who  relied  upon  the  enforcement  in  good 
faith  of  the  statutes  regulating  dams  built  by  private  investment, 
proposed  to  furnish  the  necessary  capital  for  the  construction  of  a 
hydroelectric  navigation  dam  at  Lock  No.  18  upon  the  Coosa 
River.  The  construction  by  a  private  company  imder  the  terms 
offered  by  the  now  noted  Coosa  River  bill  would  save  to  the  United 
States  an  initial  cost  in  its  navigation  expense  of  over  $1 ,600,000. 
Assuming  the  cost  of  money  at  5  per  cent,  this  would  mean  annual 
tribute  by  the  investor  for  the  benefit  of  the  Government  of  over 
$80,000.  Add  to  this  the  extra  expense  of  maintenance,  renewal, 
and  operation  and  the  annual  tribute  would  amoimt  easily  to 
$90,000.  This  would  be  a  tax  or  toll  upon  the  10,000  horsepower 
of  energy  producible  of  $9  per  horsepower  per  year.  With  such 
burdens  the  practicability  of  the  enterprise  as  a  means  of  financial 
investment  was  so  doubtful  that  many  investors  originally  con- 
templating participation  withdrew.  Congress  had  aU  the  facts 
before  it,  and  considerately  and  deliberatdy,  in  the  exercise  of  its 
discretion,  granted  the  permits.  But  through  the  influence  of  the 
extreme  obstructionists,  who  misrepresented  the  facts,  the  ex- 
ecutive department  at  Washington  was  prevailed  upon  to  veto  the 
bill,  because  further  definite  charges  and  further  indefinite  pro- 
visions for  still  further  charges  were  not  made  conditions  of  the 
permit.  The  will  of  Congress  was  thwarted  tmder  the  cry  of  **  con- 
servation," and,  in  the  same  name,  its  enactment  is  to-day  heralded 
as  an  '* indefensible"  meastue. 

Let  us  see  what  sort  of  conservation  was  denoted  by  that  veto. 
It  prevented  or  postponed  for  a  long  period  the  development  of 
ship  transportation  along  the  natural  waterways  of  two  great  agri- 
cultural and  manufacttuing  States.  It  deprived  the  Government 
of  a  benefit  amounting  to  $9  per  horsepower  produced  at  the 
development  by  the  private  investor.  It  means  that  our  limited 
coal  resources  are  still  unnecessarily  being  diminished  to  the  ex- 
tent of  over  150,000  tons  of  coal  annually,  which  energy  might 
otherwise  have  been  replaced  by  water  power  which  is  still  nm- 
ning  to  waste.  More  than  that,  the  depleted  fertility  of  the  soil 
of  the  Alabama  farms  would  have  been  renewed  in  the  locality  of 
the  manufacture  from  the  air  of  nitrate  fertilizers,  for  the  making 
of  which  the  proposed  water  power  was  practically  all  to  be  used, 
and  which  tlu'ough  cheap  water  power  afforded  there  by  nature 
could  be  marketed  at  much  less  than  the  cost  at  which  it  is  now 
imported  from  the  factories  nm  by  foreign  water  powers.  The 
principle  of  conservation  of  the  soil  and  of  every  natural  resource 
was  violated.     Thanks  to  this  policy  of  obstruction,  there  is  not 
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to-day  in  this  country  a  factory  producing  the  newly  discovered 
nitrate  fertilizer,  which,  through  the  use  of  water  power,  may  be 
produced  from  the  atmosphere ;  and  industries  for  its  manufacture 
have  been  driven  to  Canada  and  to  European  countries  to  build 
up  foreign  industrial  development  and  to  enhance  the  cost  of  con- 
serving soil  fertility  in  this  country.  Abroad  there  are  to-day  over 
1,000,000  hydrauUc  horsepower  utilized  for  the  fixation  of  nitro- 
gen from  the  air  for  use  as  fertilizer  in  the  form  of  nitrate  of  lime. 
At  one  point  in  Germany  a  factory  which  produces  annually  20,000 
tons  of  nitrate  of  lime  sells  its  entire  product  within  a  radius  of 
100  miles  of  its  factory;  and  the  farmers  who  use  it  testify  that  it 
increases  their  crops  threefold.^ 

There  are  to-day  in  the  streams  of  this  cotmtry,  developable  as 
a  commercially  feasible  proposition,  but  tmdeveloped  through  fear 
of  private  capital  for  its  investment,  20,000,000  horsepower  of 
water  power,  a  waste  of  energy  equivalent  in  amount  to  that 
afforded  by  more  than  half  of  tiie  total  annual  coal  consumption. 

The  defeat  of  the  Coosa  River  bill  for  a  navigation  dam  at 
Lock  1 8  was  an  obstruction  of  a  wise  and  practical  conservation, 
caused  by  the  interference  of  those  extremists  who  stand  for  un- 
Umited  Federal  control.  The  case  of  the  veto  of  the  Dixie  pow^ 
bill  for  a  navigation  dam  upon  the  White  River  in  Arkansas  was 
different.  That  meastu'e  may  be  rightly  said  to  have  been  de- 
feated by  an  overinsistence  of  the  extreme  view  of  the  State  right 
of  control  reflected  in  the  bill  itself,  for  it  provided  for  the  idti- 
mate  turning  over  to  the  State  of  Arkansas  the  navigation  im- 
provement in  question,  together  with  its  control,  thereby  failing 
to  recognize  the  established  right  of  Federal  control  for  navigation 
purposes.  It  was  on  the  ground  of  this  defect  that  the  bill  was 
vetoed,  although  even  without  these  defects  the  then  extreme 
view  of  Federal  control  would  have  caused  its  veto  because  it  did 
not  contain  certain  illegal  and  unwise  provisions  for  toll  and  tribute 
out  of  the  proceeds  of  the  private  investment. 

On  the  Connecticut  River,  at  Enfield  Rapids,  located  between 
Hartford,  Conn.,  and  Holyoke,  Mass.,  in  a  thickly  settled  portion 
of  the  country,  where  the  demand  for  power  is  instant  and  un- 
limited, the  Government  has  never  been  able  to  provide  adequate 
navigation  faciUties.  Its  policy  of  inaction  in  the  past  denK)n- 
strated  that  without  the  aid  of  private  capital  neither  navigation 
faciUties  nor  the  utilization  of  the  wasting  water  power  would 
ever  be  accomplished.  A  private  company  asked  of  the  Con- 
gress of  1 91 2-1 3  that  it  be  allowed,  free  of  expense  to  the  Gov- 
ernment, to  furnish  adequate  navigation  facilities,  with  up-to- 
date  structures  sufficient  for  present  and  all  future  requirements 
of  navigation,  as  a  consideration  for  a  permit  to  construct  a  bydro- 

1  Report  Senate  Cosntnerce  Committee  on  bill  7343.  6ad  Cong.,  ad  Mss.  Veto  message  of  the  Prcsideot  an 
the  same  bill  compare  opinion  of  Secretary  of  War  Taft  in  Dcsplaines  River  matter,  Feb.  aj,  1907.  report 
House  Committer  on  IntersUte  and  Foreign  Commerce,  Feb.  as,  1909,  60th  Cong.,  ad  sess.;  also,  address 
by  Frank  S.  Washburn  on  "Agricultural  Fertilizers  from  the  Air  in  Relation  to  Water  Power  Develop- 
ment." before  Fifth  Annual  Convention  of  the  Conservation  Congtess.  held  at  Washington^  D.  C,  No^r. 
s8-9o,  19x3,  printed  as  S.  Doc.  No.  257,  6jd  Cong.,  ad  sess. 
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electric  navigation  dam  which  would  carry  slack  water  naviga- 
tion between  two  States,  and  it  proposed  to  maintain  and  operate 
the  dams  and  necessary  locks  for  all  required  purposes.  The 
investment  in  this  instance  was  so  attractive  that  the  private 
owners  would  have  consented  to  pay  to  the  Government  tolls 
from  their  revenues  rather  than  to  have  lost  the  investment. 
Through  the  influence  of  the  then  Secretary  of  War  the  payment 
of  tolls  was  insisted  upon  as  an  ultimatum  for  the  approval  of 
the  measure  by  the  executive  department  of  the  Government, 
The  accomplishment  of  the  enterprise  was  prevented  through  the 
delay  arising  from  the  controversy  over  the  question  of  tolls. 
The  Senate,  however,  by  a  vote  of  more  than  three  to  one  de- 
clared its  opposition  .as  a  matter  of  principle  against  the  reserva- 
tion to  the  Federal  Government  of  tolls  and  charges  out  of  the 
revenues  of  the  water  power  developed  by  private  investment.* 

On  the  Columbia  River  in  Washington  a  feasible  navigation  and 
water-power  improvement  would  make  navigable  rapids  and  falls 
to  a  height  of  80  feet  and  would  extend  the  already  400  miles  of 
navigability  above  its  mouth  to  the  fruit-producing  plains  of 
Wenatchee  and  make  navigable  the  entire  river  from  the  Pacific 
Ocean  to  the  Canadian  border.  A  hydraulic  navigation  dam  suffi- 
cient for  these  purposes  could  be  constructed  at  a  cost  of  approxi- 
mately $20,000,000,  a  sum  which  the  Government  would  never 
expend  upon  such  an  improvement,  but  which  private  capital 
stands  ready  to  invest  because  the  resulting  power  would  amount 
to  over  300,000  horsepower.  Besides  affording,  free  of  cost  to  the 
Government,  all  necessary  navigation  facilities,  it  would  furnish 
the  power  and  water  to  reclaim  over  150,000  acres  of  soil  com- 
post of  volcanic  ash,  unirrigated  and  unproductive,  situated  400 
feet  above  the  level  of  the  river.  The  reclamation  would  be  not 
for  the  benefit  of  a  speculative  enterprise  but  for  the  1,000  and 
more  bona  fide  settlers  who  have  taken  up  the  land  and  who  have 
long  been  waiting  for  the  necessary  irrigation  to  cultivate.  The 
money  for  this  improvement  has  been  ready  for  years.  A  con- 
gressional permit  for  the  improvement  is  necessary,  because  it  is 
upon  a  navigable  stream,  but  no  permit  would  be  accepted  bur- 
dened by  the  present  uncertainties  of  tenure  and  of  restrictions 
and  hazards  now  threatened  to  such  investments.  In  the  mean- 
time the  natural  resoiu-ces  of  soil,  power,  and  commerce,  which 
could  otherwise  have  been  long  since  utilized,  are  suffering  a  waste 
which  can  never  be  recouped. 

The  Long  Sault  Development  Co.  stood  ready  up  to  about  a 
year  ago  to  invest  $50,000,000  in  improvements  for  navigation  and 
power  uses  on  the  American  side  of  the  St.  Lawrence,  near  Mas- 
sefta,  N.  Y.  Against  this  enterprise  the  propaganda  of  obstruc- 
tion threw  itself,  with  the  result  that  no  possible  working  condi- 
tions could  be  obtained.     At  a  sacrifice  of  over  $1,000,000  spent 

>  Maiority  and  minority  reports  United  States  Senate  Commerce  Committee.  Na  xxji,  96lh  Cook.,  jd 
sess.;  oJso  article  in  Case  and  Comment,  March,  1913,  "  Who  owns  the  water  powers,"  by  Rome  G.  Brown. 
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in  engineering  and  promotion  that  company  has  now  abandoned 
the  proposed  enterprise  forever,  and  instead  is  now  constructing 
upon  the  unnavigable  reaches  of  the  Tennessee  River,  under 
State  encouragement  and  State  control,  water  powers  for  the 
manufacttu'e  of  altuninum  products.  It  has  chosen  the  more 
expensive,  but  more  secure,  investment,  safeguarded  by  the 
cooperation  of  the  State  of  Tennessee.* 

As  against  utilizing  the  wasting  powers  upon  the  navigable 
streams  of  Alabama  and  Tennessee  the  French  Aluminum  Co., 
driven  from  the  large  water  powers  of  the  navigable  streams  by 
fear  of  the  existing  conditions  of  uncertainty  and  of  hazard  to 
investment  under  Federal  supervision,  has  chosen  to  expend  its 
$5,000,000  and  more  of  capital  in  hydroelectric  developments  upon 
the  Yadkin  and  other  small  streams  in  North  Carolina  and  to  keep 
its  investments  free  from  the  present  announced  tmcertainties  of 
Federal  control.  For  the  same  reasons  developments  have  been 
made  upon  the  small  streams  of  Georgia  and  other  parts  of  the 
country,  and  thousands  of  miles  of  transmission  lines  carrying 
light  and  energy  have  artificially  built  up  new  empires  of  industry 
in  the  remote  country  districts  adjacent  to  the  small  streams, 
while  the  natural  facilities  for  navigation  improvement  and  the 
latent  energies  of  the  large  highway  streams  are  wasting  from 
nonuse. 

PRESENT  OBSTACLES   NOT  EASILY   REMEDIED. 

The  main  obstacle,  then,  preventing  improvement  of  the  natto-al 
water  resources  is  the  present  legislative  discouragement  of  private 
investment.  The  legislative  policy  at  present  enacted,  as  well  as 
proposed,  must  from  its  very  natvu"e  and  as  demonstrated  by 
experience  has  driven  capital  not  only  to  the  smaller  streams  free 
from  Federal  interference  but  to  the  large  navigable  streams  of 
foreign  countries.  These  legislative  obstacles  are  of  two  classes: 
(i)  Statutory  restrictions,  together  with  the  present  policy,  or 
lack  of  policy,  with  regard  to  their  enforcement;  and  (2)  the  per- 
sistent advocacy  of  further  restrictions  and  burdens  upon  develop- 
ment by  private  capital,  which  make  private  investors  halt  for 
fear  of  returns  ultimately  insufficient  and  for  fear  of  an  entire  loss 
of  investment. 

But  this  is  not  all.  The  very  abuses  of  action  and  abuses  of 
inaction  which  have  been  practiced  by  the  Federal  Government, 
through  its  Congress  and  its  executive  departments,  have  demon- 
strated to  investors  the  possible  insecurity  of  any  investment 
made  or  to  be  made  under  Federal  control.  It  has  made  them 
distrustful  as  to  the  exercise  of  any  discretion  left  to  any  Federal 
legislature  or  department.  The  considerations  involved  are  simi- 
lar to  those  governing  any  business  transaction.    The  iBrst  require- 

>  Report  of  hearings  on  the  St.  I«awrence  River  near  Long  Sault.  N.  V..  on  H.  R.  S3*^9»  6zst  Conc-  3<i 
•ess.,  and  H.  R.  1453,  6zst  Cong.,  ad  scss..  before  House  Committee  on  Riven  and  Harbors,  6xst  Coiif.. 
3d  tess.;  also  report  No.  9032  from  Committee  on  Rivers  and  Harbors  accompanying  H.  R.  3sax9,  6ist 
Cong.,  3d 
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tnent  is  that  of  a  feeling  of  confidence  and  good  faith  the  one  party 
with  the  other,  and  that,  too,  independent  of  the  precise  written 
terms  of  the  instrument  which  pmT>orts  to  govern  their  respective 
relations.  You  may  to-day  pass  an  act  of  Congress  which  by  its 
written  terms  provides  in  every  detail  business-like  safeguards  to 
these  private  investments  which  are  to  be  made  under  Federal 
consent.  It  will  take  a  long  time,  however,  to  restore  that  con- 
fidence in  the  good  faith  of  Federal  administration  which  is  neces- 
sary as  an  inducement  to  every  transaction  involving  the  invest- 
ment of  capital;  to  restore  that  confidence  shattered  by  the  vacil- 
lating and  contradictory  administrative  policies  of  the  past  six 
years  or  more  which  have  marked  this  stagnation  in  navigation 
and  water-power  development  upon  navigable  streams. 

The  crux  of  the  difficulty  is  this:  Our  system  of  government 
contemplates  a  power  of  legislation  by  Congress  limited  by  express 
reservations  written  into  the  Federal  Constitution.  Controversies, 
therefore,  with  regard  to  Federal  enactments  have  too  little  regard 
for  the  questions  of  expediency  and  of  the  rights  of  control  and  of 
property  belonging  to  the  respective  States  or  to  individuals.  The 
tendency  is  to  assert,  by  subterfuge  and  indirection  if  necessary, 
the  utmost  power  on  the  part  of  Congress  which  may  be  read  into 
the  fundamental  law  defining  that  power.  The  efforts  of  extreme 
factions  at  times  seem  to  be  to  demonstrate  not  their  notion  of 
right  or  of  expediency,  but  by  legislation  to  announce  a  doctrine 
that  Congress  can  not  be  prevented  from  doing  this  or  that  thing. 
It  is  the  too  prevalent  notion  that,  if  in  fact  there  is  a  power  to  do, 
that  power  should  be  exerted  to  its  utmost.  Questions  of  ex- 
pediency and  business  policy  and  due  regard  for  logically  con- 
stitutional rights  are  overshadowed  by  the  greed  for  the  exercise 
of  power  as  such.  In  a  jurisdiction  where  the  legislative  power  is 
unlimited  by  written  fundamental  law,  and  where  the  wise  dis- 
cretion of  the  legislature  when  enacted  into  law  is  at  once  the  law 
and  the  constitution,  it  would  be  abhorrent  to  propose  even  before 
a  legislative  body  or  committee  many  of  the  measures  which  are 
proposed  and  urged  in  our  Federal  Congress  relating  to  the  uses 
of  water — abhorrent  as  obstructive  to  industrial  development,  as 
confiscatory  of  the  rights  of  States  and  of  individuals,  and  as  a 
usurpation  by  Federal  interference. 

Let  us,  then,  discuss  present  and  proposed  legislation  with  a 
view  to  arriving  at  a  wise  policy,  consistent  with  practical  ex- 
pediency and  with  the  working  out  of  a  really  progressive,  con- 
structive, feasible  plan  of  legislation  which  shall  cure  the  present 
faults  and  insure  in  the  future  the  businesslike  cooperation  of 
private  capital  without  which  the  utilization  of  our  water  resources 
can  never  be  accomplished. 

THE  INSUPFICIBNCIES  OF  THE  PRESENT  DAM  ACT. 

The  dam  act  of  1910,  which  now  governs  the  granting  of  per- 
mits for  dam  structiu-es  upon  navigable  streams,  was  a  compro- 
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mise  measure  intended  to  satisfy,  so  far  as  possible,  the  demands  of 
the  advocates  of  extreme  Federal  control  as  to  restrictions  to  be 
placed  upon  the  private  investor.  It  assumed  too  much  that  the 
required  power  of  consent  by  the  Congress  was  an  arbitrary  power 
for  all  purposes  and  that  any  investor  in  an  improvement  upon  a 
navigable  stream  should  place  his  entire  capital  at  the  whim  or 
caprice  of  the  Federal  Government,  or  of  its  representative  de- 
partments. Besides  providing  that  the  structure  plans  shall  be 
approved  by  the  Secretary  of  War  and  the  Chief  of  Engineers,  it 
gives  those  department  officers  the  power,  as  a  condition  of  such 
approval,  to  impose  charges,  indefinite  and  unlimited,  sufficient  to 
allow  the  Government  to  restore  without  expense  the  natural  con- 
dition of  the  river  whenever  the  structure  shall  be  deemed  an  ob- 
struction to  navigation.  It  further  provides  for  charges,  also  in- 
definite and  unlimited,  for  any  benefit  which  may  accrue  from  head- 
water improvements  operated  by  the  Government,  and  also  gen- 
erally that  any  conditions,  of  whatever  kind,  may  be  imposed  at  the 
discretion  of  the  same  departmental  officers,  which  they  may  deem 
protective  of  the  interests  of  navigation.  It  Umits  the  period  of 
the  permit  for  50  years  without  any  provisions  for  renewal  or  for 
compensation  at  the  end  of  that  period  to  prevent  ruin  or  loss  to 
the  grantee.  It  provides  that  the  private  investor  shall  construct, 
maintain,  and  operate  locks,  booms,  sluices,  etc.,  for  navigation, 
and  other  locks  and  structures  afterwards  deemed  necessary  for 
navigation,  and  that  Congress  may  at  anjrtime  arbitrarily  revoke 
the  permit  upon  paying  merely  the  then  reasonable  value  of  the 
structiu-es.  This  act  has  been  universally  condemned  by  practice 
and  by  experience.  The  National  Waterways  Commission  in  its 
latest  report  says  with  reference  to  these  provisions : 

Experience  has  shown  that  these  provisions  are  not  well  suited  to  encourage  devel- 
opment of  water  power  or  to  protect  the  public  interest.  Nothing  is  more  discouraging 
to  the  investor  of  capital  than  uncertainty.  *  *  *  The  necessity  of  amortizing 
the  plant,  in  addition  to  all  other  costs  of  rendering  the  services,  will  inevitable  result 
in  an  increased  charge  to  the  consumer,  which  amounts  to  a  tax  of  doubtful  equity 
on  the  local  community  for  the  benefit  of  the  General  Government.  This  unneces- 
sary burden  could  be  avoided  if  Congress  would  enact  legislation  providing  for  a  mofe 
equitable  form  of  franchise.^ 

Various  attempts  have  been  made  to  remedy  the  defects  of  this 
act  of  1 9 10,  but  such  attempts  have  been  prevented  by  the  inter- 
vention of  those  who  would  add  further  burdens  and  uncertainties. 
These  obstructive  interveners  have  not  allowed  the  Congress,  to 
whose  discretion  within  reasonable  bounds  is  left  the  determina- 
tion of  these  questions,  to  grant  permits,  even  under  the  drastic 
provisions  of  this  act  of  1910.  Such  attempts  as  shown  in  the 
instance  of  Coosa  River  bill  have  been  thwarted  by  the  influence 
of  the  supemationalistic  idea  urged  by  those  pseudoconservation- 
ists  who  would  extend  the  Federal  right  of  navigation  control  to 

1  Report  National  Waterways  Commission.  S.  Doc.  No.  469, 6ad  Cong..  3d  scss.,  p.  54.  The  "Cooservatioa 
of  Water  Powers,"  by  Rome  G.  Brown,  reprinted  from  the  Harvard  I«aw  Review  of  May.  1911.  S.  Doc. 
No.  14. 63d  Cone  1st  aess.  "  Water  Power  in  the  United  States."  by  M.  O.  Leiffhten,  Chid  Hydrosmpher 
of  the  Geological  Survey  in  "Annals"  of  Am.  Ac.  Pol.  and  Soc.  Science.  May.  1909.  Report  of  Conuob- 
sioner  of  Corporations  on  Water  Power  Development  in  United  States.  Mar.  14.  1911. 
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the  practical  ownership  by  the  Federal  Government  of  all  State 
and  private  rights  in  streams  and  their  beds  and  to  the  direct 
Federal  control,  both  as  to  interstate  and  intrastate  transactions^ 
of  persons  or  corporations  engaged  in  these  imrpovements  as  a 
condition  precedent  to  the  consent  of  the  Congress  for  a  hydro- 
electric improvement  upon  navigable  streams. 

AN   OBSTRUCTIVE  LEGISLATIVE  PROPAGANDA. 

An  obstructive  propaganda  manufactures  an  artificial  public 
sentiment  against  some  particular  interest,  or  against  business 
interests  in  general,  by  the  use  of  stock  phrases  about  monopoly, 
speculation,  trusts,  and  charges  of  undue  cost  to  the  consumer. 
It  is  such  a  propaganda,  advocating  proposed  legislative  measures 
even  more  stringent  and  more  burdensome  to  the  private  investor 
than  those  now  existing,  which,  more  than  any  other  thing,  has 
created  legislative  obstacles  to  the  improvement  of  navigable 
rivers. 

The  present  extended  period  of  stagnation  in  the  improvement 
of  our  highway  streams  for  navigation  and  water-power  uses, 
caused  by  the  refusal  of  private  capital  to  risk  investment  nec- 
essary for  its  required  cooperation  with  the  Government,  is, 
more  than  any  other  thing,  the  direct  result  of  the  persistent 
advocacy  in  public  and  in  private  of  that  discredited  policy  of 
past  administrations — that  policy  against  which  both  the  people 
and  their  representatives  in  Congress  have  declared  open  revolt. 
It  is  the  doctrine  of  absolute  and  unlimited  Federal  control  of 
the  undeveloped  water  powers  as  directly  or  indirectly  the  prop- 
erty and  resoiu'ce  of  the  Federal  Government  itself;  of  the  turn- 
ing over  to  the  Federal  Government  by  indirection  those  rights 
of  control  and  of  property  which  by  the  law  of  the  land  have 
been  established  as  belonging  to  the  States  and  to  the  individual 
citizens  of  the  States.  It  is  the  mistaken,  unpractical,  extreme 
idea  with  which  a  certain  class  of  agitators  are  obsessed,  and  in 
the  furtherance  of  which  btueaus  of  misinformation  are  con- 
ducted. They  may  temporarily  gain  favor  with  unthinking 
people  by  their  obstructionist  cry  of  monopoly,  speculation,  and 
their  advocacy  of  added  burdens,  restrictions,  and  charges  upon 
the  private  investor.  Theirs  is  merely  the  stock  phrase-making 
arguments  against  private  capital.  It  is  the  socialistic  argument 
of  centralized,  paternalistic  control.  But  ours  is  a  Government 
of  expressly  limited  Federal  power,  subject  to  which  all  other 
powers  of  control  are  left  to  the  States,  and  subject  to  which  the 
property  rights  of  States  and  individuals  upon  navigable  streams 
are  fixed  by  the  law  of  the  States  as  pronounced  by  the  State 
courts.*  These  obstructionists  are  blinded  by  the  fallacious 
notion  that  proper  regard  for  the  protection  of  private  investors, 

I  St.  Anthoay  Palls  Water  Power  Co.  v.  Water  Coaunissionen,  i68  U.  S..  js8.  and  other  caaei  dted  fai 
"The  Cooservatioa  61  Water  Powets,"  supra. 
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especially  in  their  relations  with  the  Federal  Government,  is  a 
heresy  of  conservation,  and  that  the  reservation  to  that  Govern- 
ment of  the  utmost  possible  of  profit  and  advantage  is  of  the 
essence  of  conservation.  Through  the  hue  and  cry  raised  by 
them  the  water  resources  of  this  country  are  left  miming  to 
waste,  and  conserv^ation  in  its  own  name  is  made  to  defeat  itself. 

THE  HUE  AND   CRY   ABOUT  SPECULATION   AND  MONOPOLY. 

Great  stress  is  laid  by  these  agitators  upon  the  claim  of  "  specu- 
lative holdings  of  undeveloped  water-power  sites/'  and  their 
increase  by  a  large  percentage  over  the  holdings  of  developed  pow- 
ers during  the  last  five  or  six  years.*  They  shut  their  eyes  to  the 
cause  of  the  lack  of  development  during  the  same  period.  It  is 
the  distrust  and  feeling  of  inseciuity,  undue  financial  hazard,  and 
the  lack  of  confidence  in  Federal  control,  disseminated  by  these 
very  agitators  who  set  up  a  hue  and  cry  about  speculation  and 
monopoly,  that  has  rendered  impossible  the  financing  of  these 
developments  and  has  kept  tmdeveloped  and  running  to  waste  the 
million  and  more  of  horsepower  of  water  power  in  Alabama  and 
other  States  appurtenant  to  sites  held  for  development  as  soon  as 
reasonable  terms  could  be  obtained. 

Nor  is  the  cry  of  ** monopoly"  in  this  question  of  water-power 
development  by  private  capital  anything  more  than  an  artificial 
bogey  to  advertise  obstructionist  argument.  The  facilities  for 
water-power  development  are  isolated,  and  each  development 
itself  is  by  nature  essentially  monopolistic.  Economy  of  opera- 
tion and  adequate  service  to  the  consumer  require  the  tying 
together  of  diflFerent  plants  so  far  as  possible.  As  late  as  November 
23,  1 9 II,  the  then  Secretary  of  the  Interior  Fisher  stated  to  the 
National  Waterways  Commission  that,  in  his  opinion,  there  should 
not  be  any  provision  in  Federal  permits  against  so-called  combi- 
nations or  monopolies.  *' I  think,"  he  said,  "hydroelectric  devel- 
opment is  essentially  and  should  be  essentially  monopolistic  in  its 
character.  *  *  *  They  should  have  the  advantage  of  the  con- 
trol of  the  market  and  freedom  from  harassing  and  vexatious  com- 
petition if  we  are  going  to  put  them  under  the  disadvantages  of 
effective  public  regulation.*' ' 

All  danger  of  disadvantages  from  speculation  or  monopoly  can 
be  easily  obviated  by  a  provision  requiring  that  after  a  permit  is 
given  developments  shall  progress,  under  the  direction  of  the  Secre- 
tary of  War  or  other  proper  authority,  with  reasonable  promptness, 
and  consistently  with  market  demands  and  economical  operation. 

The  opposition  to  constructive  progress  of  the  development  of 
industries  dependent  upon  water  power  has  not  been  so  much 
within  Congress  as  from  without.  The  persistence  and  activity  of 
these  obstructionists  have  been  directed  to  the  prevention  of  the 
carrying  out  of  the  true  principles  of  conservation. 

*  Majority  and  minority  reports  oC  the  water-power  committee  of  Mr.  Pinchot's  conaervation  ooagress, 
fifth  annual  convention,  held  at  Washington.  D.  C,  Nov.  z8-a9,  1913. 

*  Report,  191a,  National  Waterways  Conunigsion.  186. 
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THE   CHANDLER-DUNBAR  DECISION. 

It  has  been  claimed  by  certain  extremists  that  the  recent  Chan- 
dler-Dmibar  decision  *  is  ''epoch  making/'  that  it  turns  over  to 
Federal  control  all  the  rights  heretofore  claimed  to  belong  to  the 
respective  States  and  to  private  riparian  owners  in  the  beds  and 
waters  of  navigable  streams,  and  that  in  the  case  of  even  a  private 
hydroelectric  navigation  development  it  authorizes  a  charge  and 
toll  out  of  the  revenues  of  the  investor  for  the  benefit  of  the  Federal 
Government.  On  the  contrary,  this  decision  confirms  the  law  of 
control  as  theretofore  established.  It  confirms  the  recognized 
paramoimt  right  of  the  Federal  Government  to  regulate  navigable 
streams  in  the  interests  of  navigation.  It  confirms  the  right  of  the 
Congress  to  pass  and  to  enforce  the  act  of  1909,  asserting  the  neces- 
sity of  entire  control  in  the  interests  of  navigation  of  the  straits 
of  the  Sault  Ste.  Marie  in  order  adequately  to  protect  the  naviga- 
tion between  the  two  great  inland  seas  through  which  the  yearly 
tonnage  exceeds  by  far  that  of  the  Suez  Canal.  That  decision  was 
neither  an  assertion  nor  authority  for  an  assertion  upon  the  part 
of  the  Federal  Government  of  the  unlimited  Federal  control  for 
an  purposes  of  the  highway  streams  of  the  United  States. 

THE  SECRETARY  OF  WAR  SHOULD   BE  AUTHORIZED  TO    GRANT 

PERMITS. 

One  of  the  obstacles  of  existing  legislation  is  the  requirement 
that  for  each  particular  hydroelectric  navigation  improvement  on 
streams  affording  interstate  navigation,  even  though  requiring  no 
outlay  by  the  Government  isself ,  a  special  act  of  Congress  is  re- 
quired. But  there  is  no  reason,  in  cases  requiring  no  appropriation 
by  the  Government — that  is,  w^here  the  improvement  is  to  be  made 
at  the  expense  of  the  grantee — that  all  rights  and  interests  of  the 
Federal  Government,  of  the  public,  and  of  the  private  investor  can 
not  be  adequately  safeguarded  by  a  general  act  asserting  general 
provisions  for  control  and  regulation  and  giving  to  the  Secretary 
of  War  the  power  to  grant  permits  subject  to  such  act.  The  same 
legislative  conditions  would  govern  any  permit  to  be  issued,  and 
would  include  protective  provisions  in  general  terms  sufficient  to 
cover  any  particular  instance,  except  those  involving  purely  en- 
gineering problems.  It  is  unnecessary  and  even  absurd  that  the 
technical  engineering  problems,  decisive  of  the  issuance  of  each 
particular  permit,  should  be  thrashed  out  before  the  committees 
or  on  the  floor  of  the  National  Congress.  They  should  be  left,  as 
in  other  similar  instances,  to  the  investigation  and  decision  of  that 
department  having  jurisdiction  thereof  and  especially  qualified  to 
hear  and  determine  the  questions  involved.  Subject,  then,  to  the 
general  conditions  which  Congress  may  provide  as  necessary  to 
protect  the  Government  and  to  attract  private  investment,  the 

I  The  United  SUtcs  v.  Chandler- Dunbar  Water  Power  Co..  2*9  U.  S.,  53.  decided  May  a6.  191  j. 
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permit  itself  in  any  particular  instance  should  be  left  to  the  War 
Department,  with  authority  to  solve  all  the  engineering  problems 
involved,  and  to  compel  a  construction  which  shall  be  consistent 
with  present  and  future  navigation  requirements. 

REMEDIAL  PROVISIONS  SUGGESTED. 

The  present  problems  of  navigation  improvement  can  be  solved 
only  by  a  proper  legislation,  protecting  the  constitutional  rights 
of  the  Federal  Government  and  at  the  same  time  establishing  a 
policy  of  attracting  the  investment  of  private  capital.  This 
should  include  such  provisions  as  the  following,  defining  the  terms 
of  the  establishing  of  hydroelectric  works  on  navigable  streams  as 
against  the  interests  of  the  Federal  Government: 

(i)  Indeterminate  permits  subject  to  revocation  only  for  cause, 
or  permits  given  for  a  definite  term  of  not  less  than  50  nor  to 
exceed,  say,  100  years,  varying  according  to  the  amount  of  invest- 
ment per  horsepower  to  be  produced,  unre vocable  during  the  fixed 
term  except  for  cause,  otherwise  only  revocable  after  the  expiration 
of  the  term,  and  in  all  cases  of  revocation  upon  compensation. 
Compensation  must  include  the  payment  to  the  grantee-  of  all  his 
necessary  investment  for  structures  and  building  up  his  business 
which  are  a  part  of  or  appurtenant  to  his  plant  and  enterprise, 
no  value  to  be  added  for  the  Federal  permit  itself,  and  the  assmnp- 
tion  of  all  outstanding  bona  fide  contracts  made  by  the  grantee. 

(2)  All  structures  affecting  the  flow  to  be  made  in  accordance 
with  plans  approved  by  the  Secretary  of  War  and  Chief  of  Engi- 
neers, in  order  to  protect  present  and  future  navigation  require- 
ments. 

(3)  All  permits  to  be  only  to  States  or  municipalities,  or  to 
public  service  corporations,  the  regulation  of  whose  corporate 
affairs,  including  rates,  shall  be  left  to  the  proper  State  authorities 
with  power  to  Congress  to  intervene  so  far  as  necessary  for  ade- 
quate protection  of  the  public. 

(4)  In  order  to  prevent  speculative  holdings,  proper  provisions 
compelling  the  utilization  of  power  facilities  within  a  reasonable 
time  after  issuance  of  Federal  permit. 

(5)  No  tolls  or  fees  except  such  as  are  necessary  to  cover  the 
cost  of  service  inspection,  etc.,  directly  chargeable  to  the  exercise 
of  governmental  functions,  but,  as  a  recognition  of  the  paramount 
right  of  Federal  control  for  navigation,  the  grantee  to  provide  to  a 
reasonable  extent,  consistent  with  existing  conditions,  navigation 
facilities,  including  power  for  their  operation. 

GENERAL  NOTE. 

It  is  not  intended  in  this  discussion  to  suggest  all  the  provisions 
necessarj'  to  remedy  existing  legislative  obstacles  nor  to  argue  in 
detail  for  or  against  specific  provisions,  much  less  to  formtdate  a 
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draft  for  a  proper  dam  act.  I  present  the  following  suggestions 
for  consideration  upon  certain  points  necessarily  involved: 

Congressional  authority  should  be  general, — Final  permit  in  the 
case  of  each  development  should  be  by  the  Secretary  of  War,  sub- 
ject (i)  to  the  general  provisions  and  authority  of  the  general  dam 
act  and  (2)  subject  to  his  approval  of  structural  plans.  Reasons 
therefor  are  above  suggested. 

Term  of  grant. — Logically  the  grant  should  be  indeterminate, 
except  for  cause.  But  in  any  case  of  taking  over  by  the  Govern- 
ment, whether  under  indeterminate  or  a  definite- term  grant, 
provision  for  compensation  should  be  made  such  as  to  attract 
private  investment.  If  a  definite  term  is  preferred,  care  should 
be  taken  to  provide  adequate  protection  to  private  investment. 
A  imiform  limit  of  50  years,  while  sufficient  in  some  cases,  would 
prohibit  in  many  instances.  Sufficient  elasticity  in  the  length  of 
term  should  be  provided  to  meet  varying  physical  and  market 
conditions.  In  a  locality  where  industries  are  already  developed 
or  quickly  developable  the  investor  might  be  sure  of  adequate 
return  on  his  entire  investment  from  the  beginning  of  operation. 
In  other  instances  the  investment  in  whole  or  in  part  might  have 
to  wait  many  years  for  a  market  to  be  built  up  within  feasible 
limits  of  transmission,  and  thereby  return  on  investment  propor- 
tionately postponed.  Amount  of  investment  per  horsepower 
produced  varies  widely.  These  and  other  reasons  would  make  a 
50-year  limit  attractive  in  one  case  and  prohibitive  in  another. 
Proper  adjustments  as  to  length  of  term  would  meet  the  varying 
requirements  for  the  necessary  financing,  and  at  the  same  time 
protect  all  public  interests. 

Compensation  upon  revocation, — ^The  provision  for  compensation 
should  include  more  than  merely  the  then  physical  value  of  the 
plant.  It  should  include  all  sums  properly  charged  as  capital 
investment.  Legitimate  expense  and  loss  are  incurred  by  in- 
vestors from  lack  of  return  upon  investment  while  waiting  for  a 
market,  cost  of  building  up  a  market  and  business,  obsolescence, 
replacement,  and  added  facilities  by  new  structures  and  appliances 
to  keep  the  service  up  to  date  and  in  accordance  with  the  latest 
discovered  methods  of  economical  operation.  These  items  of  ex- 
pense and  loss  can  not  be  charged  back  to  the  consumer  in  a  man- 
ner to  protect  the  investor  under  a  revocable  permit.  Compensa- 
tion should  include  the  amount  of  capital  investment  necessary  to 
finance  and  carry  these  and  other  similar  items.  For  similar 
obvious  reasons  compensation  should  not  be  confined  to  merely 
the  water-power  plant,  but  to  the  hydroelectric  plant  and  business 
as  a  whole. 

The  contracts  to  be  assumed  should  include  all  bona  fide  con- 
tracts for  service  or  otherwise.  Within  a  comparatively  short 
period  prior  to  the  time  allowed  for  revocation  an  advantageous 
contract  for  service  might  be  obtainable  if  it  could  be  made  for  a 
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term  of  years  extending  beyond  the  possible  revocation,  which 
could  not  be  obtained  if  revocable  itself  within  the  limits  of  the 
term  necessary  to  procm-e  the  contract.  Also  money  required  for 
financing  represented  by  funded  debt  might  not  be  obtainable,  or 
only  obtainable  at  excessive  cost,  if  the  property  and  business  for 
which  it  is  security  is  to  be  revocable.  So  far  as  bona  fide,  con- 
tracts for  such  payment  of  money  should  be  protected.  Of  course 
their  assumption  would  be  charged  as  part  of  the  compensation  to 
be  paid  on  revocation. 

Corporate  capacity  of  grantee. — If  the  grant  is  not  to  a  State  or 
mimicipality  it  shotdd  be  only  to  a  public  service  corporation 
properly  organized  with  authority  to  carry  on  a  hydroelectric 
public  service  business.  This  would  insure  authority  for  regula- 
tion not  only  of  rates  but  of  the  financing  and  general  control  of 
the  grantee  with  respect  to  the  conduct  of  ito  business  and  its  rela- 
tions with  the  consumer  and  the  public  in  general.  State  control, 
so  far  as  feasible,  should  be  encouraged  and  have  preference,  with 
proper  recognition  of  Federal  right  of  control  where  necessary. 
If  the  grantee  is  a  State  or  municipality,  then  as  between  such 
grantee  and  the  Federal  Government  the  provisions  should  be 
the  same  as  when  grantee  is  a  public  service  corporation.  The 
taking  over  of  the  plant  and  business  on  revocation  should  in  all 
cases  be  reserved  to  the  Federal  Government,  and  thus  the  para- 
mount right  of  Federal  control  for  navigation  purposes  consistently 
preserved.  The  rights  of  State  control  would  remain  as  established 
by  law. 

Speculative  or  monopolistic  holdings. — On  this  point  see  more  de- 
tailed discussion  above.  The  provision,  sometimes  suggested, 
that  transfer  should  not  be  made  without  special  Federal  consent, 
would  not  aid  in  preventing  monopolistic  tendency,  if  any  other- 
wise threatened,  while  at  the  same  time  it  would  add  a  restriction 
tending  to  prohibit  necessary  financing.  The  suggestion  for  such 
restriction  against  assignment  springs  from  the  too  prevailing 
tendency  in  these  matters  to  overrestriction  and  to  overregula- 
tion.  This  is  not  to  say  that  they  would  not  be  legal  and  en- 
fordble.  The  answer  to  such  class  of  suggestions  was  best  made 
the  other  day,  when  a  weU-known  Senator,  referring  to  certain 
proposed  provisions  for  regulation,  said:  ''That's  the  trouble  with 
the  present  craze  for  restriction  and  regulation  of  private  invest- 
ment in  these  enterprises.  You  regulate  and  restrict  to  the  extent 
that  you  have  nothing  to  regulate."  The  f)oint  of  his  femark  is 
shown  by  the  refusal  of  private  capital  during  the  past  six  years 
or  more,  as  outlined  above,  to  cooperate  with  the  Government  in 
these  enterprises  under  the  now  existing  and  threatened  legislative 
obstacles  to  private  investment. 

Charges  against  the  grantee. — No  charges  or  rentals  out  of  the 
investment  or  revenue  of  the  grantee  should  be  made  as  a  tribute 
or  toll  to  the  Federal  Government.  This  question  has  been 
thrashed  out  in  Congress,  and  it  is  safe  to  say  that  no  bill  involving 
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this  principle  will  be  accepted.  A  license  fee  is  legally  allowable, 
although  its  expediency  may  be  questionable.  Such  fee  should  be 
made  definite  and  fixed  by  the  Secretary  of  War  when  he  issues 
final  permit,  and  should  be  based  upon  the  cost  of  inspection  and 
actual  service  by  the  Government. 

It  is  not  expedient  to  provide  that  in  all  cases  navigation  facili- 
ties shall  be  provided  and  operated  solely  at  the  cost  of  the  grantee. 
Such  expenses  should  be  borne  by  the  grantee  to  such  an  extent  as 
is  consistent  with  the  possible  financing  of  liis  enterprise.  In  one 
case  there  is  a  high  head,  large  flow,  and  physical  conditions  allow- 
ing construction  at  comparatively  low  cost  per  horsepower  pro- 
duced; in  another  case  the  cost  per  horsepower  produced  may  be 
such  that  if  the  entire  cost  of  navigation  facilities  are  also  placed 
upon  the  grantee  the  financing  of  the  enterprise  would  be  impossi- 
ble. According,  then,  to  varying  physical  conditions,  the  Secre- 
tary of  War  should,  as  a  part  of  the  terms  of  his  final  permit,  ap- 
portion the  cost  of  navigation  facilities  between  the  grantee  and 
the  Government  in  such  manner  as  to  insure  all  reasonable  advan- 
tage to  the  Government  in  its  navigation  improvement  without 
imposing  burdens  which  would  be  prohibitive  of  private  invest- 
ment necessary  to  secure  a  double  benefit  to  the  public  at  large. 

Charges  against  the  grantee  for  benefits  from  headwater  im- 
provements by  the  Government  should  be  provided  in  such  terms 
as  not  to  be  made  a  cover  for  a  tribute  or  toll  out  of  the  investment 
or  revenues  of  the  grantee  in  favor  of  the  Government.  Such 
charges  should  be  confined  to  fair  compensation  for  actual  benefits 
received,  to  be  apportioned  among  the  several  grantees  receiving 
benefit  from  the  same  headwater  improvement,  and  the  total  an- 
nual charge  for  the  benefits  to  all  such  grantees  derived  from  any 
one  headwater  improvement  should  not  exceed  a  reasonable 
percentage  upon  the  total  investment  cost  to  the  Government  of 
such  improvement. 

Repeal  clauses. — Subject  to  the  general  provisions  of  a  proper 
dam  act  and  to  the  conditions  of  the  permit  issued  under  its  author- 
ity by  the  Secretary  of  War,  the  rights  left  to  the  grantee  should  be 
viewed  as  rights  of  property  and  of  contract ;  and  such  limited  and 
defined  rights  should  not  be  subject  to  confiscation  by  arbitrary 
repeal  or  amendment.  Therefore,  the  repeal  and  amendment 
clause  should  protect  the  rights  left  to  the  private  investor  by 
proper  provisions  against  any  such  arbitrary  annulment  or  con- 
fiscation of  such  rights  or  of  its  property  thereunder,  except  upon 
compensation  as  provided  in  the  act. 


if 
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CONSTRUCTION  OF  DAMS  ACROSS  NAVIGABLE  WATERS. 


I;BTTEB  FBOM  BBIO.  OEN.  W.  H.  BXSBY  to  SSNATOB  KNX7TE  NBI^ 
SON,  2CBMBEB  OF  THE  COMMITTEE  ON  COMMEBCE,  BELATIVB 
TO  A  COMMITTEE  BBAFT  OF  A  PBOPOSED  BILL  TO  COVEB  THE 
«<CONSTBT7CTION  OF  DAMS  ACBOSS  NAVIGABLE  WATEBS." 


Printed  for  the  use  of  the  Committee  on  Commerce. 


Washington,  D,  C,  Jwae  S,  19H. 

My  Dear  Senator:  Some  time  ago  you  showed  me  a  copy  of 
Senate  committee  draft  of  March,  1914,  of  a  proposed  Senate  bul  to 
cover  the  '' construction  of  dams  across  navigable  waters/'  having 
in  view  the  replacement  of  all  existing  acts  on  that  subject  by  a 
single  new  act,  and  you  requested  mj  comments  upon  the  same  and 
my  suggestions  for  changes  therem  wherever  1  might  consider 
changes  desirable.  I  have  since  seen  a  copy  of  comments  of  Mr. 
Rome  G.  Brown  upon  the  same  draft.  I  have  also  seen  various  House 
committee  drafts  upon  the  same  subject. 

In  reply  to  your  request  I  now  send  you  a  memorandum  herewith 
of  several  changes  which  seem  to  me  desirable,  together  with  mj 
comments  upon  the  changes  already  suggested  by  I^r.  Brown  in  his 
printed  letter.  I  hope  that  some  of  these  suggestions  of  mine  may 
DC  found  useful  or  interesting  to  you  or  to  your  committee  in  con- 
nection with  the  many  other  suggestions,  based  on  the  same  or  other 
points  of  view,  which  have  probably  aheady  reached  you  from  other 
directions. 

I  concur  in  general  with  the  views  outtined  by  the  Secretary  ol 
War  in  his  letter  of  February  19,  1914,  to  the  House  committee,  and 
by  Mr.  Brown  in  his  letter  of  March  22,  1914,  to  Senator  Nelson,  and 
with  the  views  elaborated  in  the  Senate  committee  draft;  although 
we  all  seem  to  have  some  minor  points  of  difference. 

I  assume: 

(a)  That  the  new  act  is  intended  not  only  to  renlace  all  former  acts 
on  this  particular  subject,*  but  also  where  possible  to  be  made  com- 
prehensive and  broad  enough  (al)  to  cover  all  water  developments 
DV  dams,  whether  natural  or  artificial,  and  also  (a2)  to  cover  all  ben- 
efits from  such  dams,  whether  the  surplus  water  be  used  for  power, 
agriculture,  sanitation,  or  other  manufacturing  or  domestic  purpose. 

(6)  That  one  of  the  main  objects  of  the  act  is  to  exempt  Congress 
from  the  necessity  of  considering  separately  hundreds  of  routine  cases 
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permit  itself  in  any  particular  instance  should  be  left  to  the  War 
Department,  with  authority  to  solve  all  the  engineering  problems 
involved,  and  to  compel  a  construction  which  shall  be  consistent 
with  present  and  future  navigation  requirements. 

REMEDIAI.  PROVISIONS  SUGGESTED. 

The  present  problems  of  navigation  improvement  can  be  solved 
only  by  a  proper  legislation,  protecting  the  constitutional  rights 
of  the  Federal  Government  and  at  the  same  time  establishing  a 
policy  of  attracting  the  investment  of  private  capital.  This 
should  include  such  provisions  as  the  following,  defining  the  terms 
of  the  establishing  of  hydroelectric  works  on  navigable  streams  as 
against  the  interests  of  the  Federal  Government: 

(i)  Indeterminate  permits  subject  to  revocation  only  for  cause, 
or  permits  given  for  a  definite  term  of  not  less  than  50  nor  to 
exceed,  say,  100  years,  varying  according  to  the  amount  of  invest- 
ment per  horsepower  to  be  produced,  unre vocable  during  the  fixed 
term  except  for  cause,  otherwise  only  revocable  after  the  expiration 
of  the  term,  and  in  all  cases  of  revocation  upon  compensation. 
Compensation  must  include  the  payment  to  the  grantee  of  all  his 
necessary  investment  for  structures  and  building  up  his  business 
which  are  a  part  of  or  appiulenant  to  his  plant  and  enterprise, 
no  value  to  be  added  for  the  Federal  permit  itself,  and  the  assump- 
tion of  all  outstanding  bona  fide  contracts  made  by  the  grantee. 

(2)  All  structures  affecting  the  flow  to  be  made  in  accordance 
with  plans  approved  by  the  Secretary  of  War  and  Chief  of  Engi- 
neers, in  order  to  protect  present  and  future  navigation  require- 
ments. 

(3)  All  permits  to  be  only  to  States  or  municipalities,  or  to 
public  service  corporations,  the  regulation  of  whose  corporate 
affairs,  including  rates,  shall  be  left  to  the  proper  State  authorities 
with  power  to  Congress  to  intervene  so  far  as  necessary  for  ade- 
quate protection  of  the  public. 

(4)  In  order  to  prevent  speculative  holdings,  proper  provisions 
compelling  the  utilization  of  power  facilities  within  a  reasonable 
time  after  issuance  of  Federal  permit. 

(5)  No  tolls  or  fees  except  such  as  are  necessary  to  cover  the 
cost  of  service  inspection,  etc.,  directly  chargeable  to  the  exercise 
of  governmental  fimctions,  but,  as  a  recognition  of  the  paramount 
right  of  Federal  control  for  navigation,  the  grantee  to  provide  to  a 
reasonable  extent,  consistent  with  existing  conditions,  navigation 
facilities,  including  power  for  their  operation. 

GENERAL  NOTE. 

It  is  not  intended  in  this  discussion  to  suggest  all  the  provisions 
necessary  to  remedy  existing  legislative  obstacles  nor  to  argue  in 
detail  for  or  against  specific  provisions,  much  less  to  formulate  a 
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draft  for  a  proper  dam  act.  I  present  the  following  suggestions 
for  consideration  upon  certain  points  necessarily  involved: 

Congressional  authority  skotUd  be  general. — Final  permit  in  the 
case  of  each  development  should  be  by  the  Secretary  of  War,  sub- 
ject (i)  to  the  general  provisions  and  authority  of  the  general  dam 
act  and  (2)  subject  to  his  approval  of  structural  plans.  Reasons 
therefor  are  above  suggested. 

Term  of  grant. — Logically  the  grant  should  be  indeterminate, 
except  for  cause.  But  in  any  case  of  taking  over  by  the  Govern- 
ment, whether  under  indeterminate  or  a  definite-term  grant, 
provision  for  compensation  should  be  made  such  as  to  attract 
private  investment.  If  a  definite  term  is  preferred,  care  should 
be  taken  to  provide  adequate  protection  to  private  investment. 
A  uniform  limit  of  50  years,  while  sufficient  in  some  cases,  would 
prohibit  in  many  instances.  Sufficient  elasticity  in  the  length  of 
term  should  be  provided  to  meet  varying  physical  and  market 
conditions.  In  a  locality  where  industries  are  already  developed 
or  quickly  developable  the  investor  might  be  sure  of  adequate 
return  on  his  entire  investment  from  the  beginning  of  operation. 
In  other  instances  the  investment  in  whole  or  in  part  might  have 
to  wait  many  years  for  a  market  to  be  built  up  within  feasible 
limits  of  transmission,  and  thereby  return  on  investment  propor- 
tionately postponed.  Amount  of  investment  per  horsepower 
produced  varies  widely.  These  and  other  reasons  would  make  a 
50-year  limit  attractive  in  one  case  and  prohibitive  in  another. 
Proper  adjustments  as  to  length  of  term  would  meet  the  varying 
requirements  for  the  necessary  financing,  and  at  the  same  time 
protect  all  public  interests. 

Compensation  upon  revocation, — ^The  provision  for  compensation 
should  include  more  than  merely  the  then  physical  value  of  the 
plant.  It  should  include  all  sums  properly  charged  as  capital 
investment.  Legitimate  expense  and  loss  are  incurred  by  in- 
vestors from  lack  of  return  upon  investment  while  waiting  for  a 
market,  cost  of  building  up  a  market  and  business,  obsolescence, 
replacement,  and  added  facilities  by  new  structures  and  appliances 
to  keep  the  service  up  to  date  and  in  accordance  with  the  latest 
discovered  methods  of  economical  operation.  These  items  of  ex- 
pense and  loss  can  not  be  charged  back  to  the  consumer  in  a  man- 
ner to  protect  the  investor  imder  a  revocable  permit.  Compensa- 
tion should  include  the  amount  of  capital  investment  necessary  to 
finance  and  carry  these  and  other  similar  items.  For  similar 
obvious  reasons  compensation  should  not  be  confined  to  merely 
the  water-power  plant,  but  to  the  hydroelectric  plant  and  business 
as  a  whole. 

The  contracts  to  be  assumed  should  include  all  bona  fide  con- 
tracts for  service  or  otherwise.  Within  a  comparatively  short 
period  prior  to  the  time  allowed  for  revocation  an  advantageous 
contract  for  service  might  be  obtainable  if  it  could  be  made  for  a 
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term  of  years  extending  beyond  the  possible  revocation,  which 
could  not  be  obtained  if  revocable  itself  within  the  limits  of  the 
term  necessary  to  procm'e  the  contract.  Also  money  required  for 
financing  represented  by  fimded  debt  might  not  be  obtainable,  or 
only  obtainable  at  excessive  cost,  if  the  property  and  business  for 
which  it  is  security  is  to  be  revocable.  So  far  as  bona  fide,  con- 
tracts for  such  payment  of  money  should  be  protected.  Of  course 
their  assumption  would  be  charged  as  part  of  the  compensation  to 
be  paid  on  revocation. 

Corporate  capacity  of  grantee. — If  the  grant  is  not  to  a  State  or 
municipality  it  should  be  only  to  a  public  service  corporation 
properly  organized  with  authority  to  carry  on  a  hydroelectric 
public  service  business.  This  would  insure  authority  for  regula- 
tion not  only  of  rates  but  of  the  financing  and  general  control  of 
the  grantee  with  respect  to  the  conduct  of  it,  business  and  its  rela- 
tions with  the  consumer  and  the  public  in  general.  State  control, 
so  far  as  feasible,  should  be  encouraged  and  have  preference,  with 
proper  recognition  of  Federal  right  of  control  where  necessary. 
If  the  grantee  is  a  State  or  municipality,  then  as  between  such 
grantee  and  the  Federal  Government  the  provisions  should  be 
the  same  as  when  grantee  is  a  public  service  corporation.  The 
taking  over  of  the  plant  and  business  on  revocation  should  in  all 
cases  be  reserved  to  the  Federal  Government,  and  thus  the  para- 
mount right  of  Federal  control  for  navigation  purposes  consistently 
preserved.  The  rights  of  State  control  would  remain  as  established 
by  law. 

Speculative  or  monopolistic  holdings. — On  this  point  see  more  de- 
tailed discussion  above.  The  provision,  sometimes  suggested, 
that  transfer  should  not  be  made  without  special  Federal  consent, 
would  not  aid  in  preventing  monopolistic  tendency,  if  any  other- 
wise threatened,  while  at  the  same  time  it  would  add  a  restriction 
tending  to  prohibit  necessary  financing.  The  suggestion  for  such 
restriction  against  assignment  springs  from  the  too  prevailing 
tendency  in  these  matters  to  overrestriction  and  to  overregula- 
tion.  This  is  not  to  say  that  they  would  not  be  legal  and  en- 
forcible.  The  answer  to  such  class  of  suggestions  was  best  made 
the  other  day,  when  a  well-known  Senator,  referring  to  certain 
proposed  provisions  for  regulation,  said:  ** That's  the  trouble  with 
the  present  craze  for  restriction  and  regulation  of  private  invest- 
ment in  these  enterprises.  You  regulate  and  restrict  to  the  extent 
that  you  have  nothing  to  regulate."  The  point  of  his  remark  is 
shown  by  the  refusal  of  private  capital  during  the  past  six  years 
or  more,  as  outlined  above,  to  cooperate  with  the  Government  in 
these  enterprises  under  the  now  existing  and  threatened  legislative 
obstacles  to  private  investment. 

Charges  against  the  grantee. — No  charges  or  rentals  out  of  the 
investment  or  revenue  of  the  grantee  should  be  made  as  a  tribute 
or  toll  to  the  Federal  Government.  This  question  has  been 
thrashed  out  in  Congress,  and  it  is  safe  to  say  that  no  bill  involving 
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this  principle  will  be  accepted.  A  license  fee  is  legally  allowable, 
although  its  expediency  may  be  questionable.  Such  fee  should  be 
made  definite  and  fixed  by  the  Secretary  of  War  when  he  issues 
final  permit,  and  should  be  based  upon  the  cost  of  inspection  and 
actual  service  by  the  Government. 

It  is  not  expedient  to  provide  that  in  all  cases  navigation  facili- 
ties shall  be  provided  and  operated  solely  at  the  cost  of  the  grantee. 
Such  expenses  should  be  borne  by  the  grantee  to  such  an  extent  as 
is  consistent  with  the  possible  financing  of  liis  enterprise.  In  one 
case  there  is  a  high  head,  large  flow,  and  physical  conditions  allow- 
ing construction  at  comparatively  low  cost  per  horsepower  pro- 
duced; in  another  case  the  cost  per  horsepower  produced  may  be 
such  that  if  the  entire  cost  of  navigation  facilities  are  also  placed 
upon  the  grantee  the  financing  of  the  enterprise  would  be  impossi- 
ble. According,  then,  to  varying  physical  conditions,  the  Secre- 
tary of  War  should,  as  a  part  of  the  terms  of  his  final  permit,  ap- 
portion the  cost  of  navigation  facilities  between  the  grantee  and 
the  Government  in  such  manner  as  to  insure  all  reasonable  advan- 
tage to  the  Government  in  its  navigation  improvement  without 
imposing  burdens  which  wotdd  be  prohibitive  of  private  invest- 
ment necessary  to  secure  a  double  benefit  to  the  public  at  large. 

Charges  against  the  grantee  for  benefits  from  headwater  im- 
provements by  the  Government  should  be  provided  in  such  terms 
as  not  to  be  made  a  cover  for  a  tribute  or  toll  out  of  the  investment 
or  revenues  of  the  grantee  in  favor  of  the  Government.  Such 
charges  should  be  confined  to  fair  compensation  for  actual  benefits 
received,  to  be  apportioned  among  the  several  grantees  receiving 
benefit  from  the  same  headwater  improvement,  and  the  total  an- 
nual charge  for  the  benefits  to  all  such  grantees  derived  from  any 
one  headwater  improvement  should  not  exceed  a  reasonable 
percentage  upon  the  total  investment  cost  to  the  Government  of 
such  improvement. 

Repeal  clauses. — Subject  to  the  general  provisions  of  a  proper 
dam  act  and  to  the  conditions  of  the  permit  issued  under  its  author- 
ity  by  the  Secretary  of  War,  the  rights  left  to  the  grantee  should  be 
viewed  as  rights  of  property  and  of  contract ;  and  such  limited  and 
defined  rights  should  not  be  subject  to  confiscation  by  arbitrary 
repeal  or  amendment.  Therefore,  the  repeal  and  amendment 
clause  should  protect  the  rights  left  to  the  private  investor  by 
proper  provisions  against  any  such  arbitrary  annulment  or  con- 
fiscation of  such  rights  or  of  its  property  thereunder,  except  upon 
compensation  as  provided  in  the  act. 


AMBNDHENT8  SUGGESTED  BT  BOME  G.  BBOWN  IN  HIS  FBINTEB 

LETTEB  TO  SENATOB  NELSON. 

MR.  brown's  amendments  NOS.  5,  6,  0,  AND  10. 

(5)  Page  5,  line  3,  after  the  word  "furnish,"  strike  out  the  words  **free  of  cost. " 

(6)  Page  5,  in  line  4,  after  the  word  **8ame,"  insert  the  following  words:  **free  of 
cost  when  there  is  a  surplus  of  power  in  excess  of  other  consumers'  demands  and  at 
cost  when  there  is  no  such  surplus." 

^9)  Page  5,  line  15^  strike  out  the  words  "free  of  cost." 

(10)  Page  5,  after  hne  15,  insert  the  following  words:  "free  of  cost  when  there  is  a 
surplus  of  power  in  excess  of  other  consumers  demands,  and  at  cost  when  there  is 
no  such  surplus." 

MR.  brown's   amendment  NO.  19. 

Page  7,  line  13,  after  the  word  "grantee,"  add  the  following: 

As  betiwwn  oontestiiig  appUoBtioiis  for  a  parmlt  hereunder  prefflranoe  shall  be  given  to  that  aopUeani 
which,  at  the  time  of  the  wsnanine  of  such  permit  and  under  toe  laws  of  the  State  or  States  In  ivnkli  the 
dam  is  to  be  oonstructed.  has  beoome  best  qualified  therefor  and  has  to  the  greatest  extent  acquired  rights 
and  property  necessary  for  the  construction,  maintenance,  and  operation  of  such  dam. 

MR.  brown's  amendment  NO.  36. 

Page  8,  lines  10,  11^  and  12,  strike  out  the  following  words:  "and  in  the  use  and 
operation  of  such  navigation  facilities  the  interests  of  navigation  shall  be  paramount 
to  the  uses  of  such  dam  by  such  grantee  for  power  purposes." 

MR.  brown's  amendment  NO.  29. 

Page  9,  lines  17  to  21,  strike  out  the  words  "completion  of  the  structures  provided 
for  in  such  permit"  and  insert  in  lieu  thereof  the  following:  "completing  ana  putting 
into  commercial  operation  of  the  initial  installation  required  by  the  Secretary  of  War 
and  Chief  of  Engineers,  as  provided  in  section  9  of  this  act." 


WACTIB-POWEB  DEVBIX>FMBNT. 

[From  addren  of  Qen.  W.  H.  Bixby,  bricadler  general  and  Chief  of  Bnglneers,  Deo.  7, 1911,  to  the 

National  Rivers  and  Harbors  Oongress.] 

The  water-power  question  has  come  up  so  prominehtly  during 
the  past  year,  not  only  before  many  State  legislatures,  but  also 
before  the  Federal  Congress,  and  there  has  been,  in  many  cases,  so 
much  apparent  misunaerstanding  of  the  general  situation  and  so 
much  aj^parent  conflict  of  statements  by  the  various  parties  miging, 
considering,  reviewing,  or  passing  judgment  thereon,  that  I  take  the 
liberty  of  urging  upon  you  great  caution  in  accepting  any  state- 
ments which  nave  not  been  carefully  verified,  and  in  advocating  any 
legislation  until  after  much  further  full  discussion  by  engineers,  re- 
liable financial  agents,  and  legislatures.  The  public  in  general  and 
even  many  so-called  technical  experts  are  often  very  careless  or 
inexact  in  both  ideas  and  language  in  their  consideration  and  dis- 
cussion of  water-power  questions,  and  unusual  care  is  necessary  at 
the  present  time  and  until  legislatures.  Congress,  and  the  courts  have 
arrived  at  a  reasonable  agreement  as  to  existing  conditions,  future 
needs,  and  legal  possibilities. 
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Water  powers  are  measured  theoretically  by  a  consideration  of 
the  volume  of  water  available  for  use  and  its  nead  or  vertical  dis- 
tance through  which  it  can  fall  during  the  generation  of  power. 
Practically,  however,  each  water  power  is  usually  measured  oy  its 
developed  power,  which  is  such  proportion  of  its  theoretical  power 
as  can  be  delivered  to  the  middleman  or  to  the  ultimate  consumer. 

In  order  that  a  developed  water  power  shall  have  any  marketable 
value,  there  must  be  a  aemand  for  its  use  within  a  reasonable  dis- 
tance of  the  waterfall,  and  the  cost  of  delivery  of  the  power  to  the 
ultimate  consumer  must  not  exceed  the  value  of  the  use  to  which  it 
can  be  put  nor  exceed  the  cost  at  which  equivalent  power  can  be 

{Toduced  from  any  other  material  by  other  processes  in  that  locality, 
n  comparing  valuations  or  rentals  of  water  horsepowers,  it  is  ex- 
ceedingly important  to  distinguish  between  the  tneoretical  horse- 
power at  the  crest  of  the  dam,  the  horsepower  when  leaving  the 
power  house,  and  the  horsepower  when  delivered  to  the  consumer; 
as  it  is  not  at  all  impossible  that  the  cost  in  the  last  case  may  be  as 
much  as  one  hundred  times  the  cost  in  the  first  place.  In  some  cases, 
water  power  has  value  when  used  intermittently,  but  in  the  majority 
of  cases  it  is  commercially  useful  only  when  its  water  supply,  or  at 
least  its  power  delivery,  continues  practically  constant  and  uniform. 
There  are  cases  on  record  where  it  is  estimated  that  the  original  cost 
of  the  acquisition  of  property  and  of  the  construction  of  water-power 
development  works  and  distribution  lines  has  been  one  or  more 
hundred  dollars  per  horsepower,  and  that  a  rental  of  power  to  the 
final  consumer  has  been  as  high  as  $75  per  horsepower;  while  on  the 
other  hand  there  are  cases  where  water  is  still  running  to  waste  over 
natural  dams  in  large  volumes,  with  over  a  hundred  feet  of  head, 
because  the  supply  of  power  to  the  ultimate  consumer  is  already  in 
excess  of  his  demands  and  of  his  ability  to  use  it;  and  there  are 
some  cases  where  $75  per  horsepower  delivered  to  the  consumer  is 
fuUy  as  fair  to  both  seller  and  buyer  as  50  cents  per  theoretical 
horsepower  at  the  crest  of  the  dam.  The  above  explains  to  a  large 
extent  the  enormous  difference  in  estimated  values  of  water  horse- 
powers or  in  the  charges  made  for  the  rental  of  water  horsepowers 
m  various  parts  of  the  United  States. 

The  ownership  of  water  powers  on  existing  streams,  while  a  question 
of  ffreat  importance,  is  still  not  at  all  uniform  throughout  the  various 
inmvidual  States  and,  perhaps,  not  yet  fully  settled  in  the  courts. 
As  a  general  rule,  All  ownership  of  water  and  of  its  flow  and  of  the 
land  on  the  banks  and  bed  of  the  stream,  is  vested  in  the  owner  of  the 
adjoining  land;  and  his  rijghts,  called  riparian  rights,  are  almost  in- 
variably regulated  by  the  £ws  of  the  individual  States  concerned,  ex- 
cept in  unusual  cases  where  the  Federal  Government  is  still  the 
on^^al  owner  of  the  adjoining  land,  having  never  ceded  it  to  any 
inmvidual  State.  As  a  general  rule,  the  riparian  owner  has  absolute 
ownership  and  control  of  all  land  above  ordinary  high-water  mark, 
but  only  a  limited  control  of  the  land  and  bed  of  the  stream  below 
high-water  mark,  and  a  limited  use  of  the  water.  As  a  general  rule, 
he  has  ownership  and  control  of  the  water  which  reaches  him  and  or 
the  water  power  which  may  be  developed  within  the  Umits  of  his 
riparian  frontage  by  the  use  of  the  water  flowing  into  his  property 
fr6m  above  whue  it  drops  from  the  level  at  which  it  originally  entered 
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to  that  at  which  it  originally  left  his  property;  this  ownership  being 
subject,  however,  first,  to  any  losses  which  may  come  from  the 
reserve  by  the  United  States  of  so  much  water  as  is  needed  for  the 
public  interests  of  navigation,  and  next,  to  his  liability  for  any 
damages  which  he  may  cause  to  the  riparian  owners  above  him  or 
below  him  by  his  use  of  the  water.  Where  streams  divide  into 
several  natural  chaimels,  the  riparian  water  rights  along  each  route 
are  measured  by  the  natural  volume  and  fall  of  its  water;  and  where 
water  is  diverted  from  its  natural  route  through  artificial  channels 
in  order  to  develop  water  powers,  such  water  powers  are  subject  to 
damage  claims  from  all  damaged  riparian  owners  along  the  natural 
route  from  the  point  of  departure  to  that  of  return  of  the  diverted 
waters.  In  some  cases,  especially  in  States  where  water  has  been 
considered  more  valuable  for  irrigation  than  for  water  power,  the 
ownership  of  the  water  has  been  by  State  laws  given  to  the  first 
users  or  appropriators  of  the  same  instead  of  to  the  riparian  owners. 
Except  where  the  Federal  Government  is  the  original  owner,  as 
within  the  forest  reserves  under  charge  of  the  Department  of  Agri- 
culture, or  on  other  pubUc  lands  under  chaise  oi  the  Department 
of  the  Interior,  or  where  by  special  acquisition  and  act  of  Congress, 
as  at  Sault  Ste.  Marie,  Niagara  Falls,  and  some  few  special  navigable 
streams  under  the  Secretary  of  War,  the  Federal  Government  has 
not  at  present  any  absolute  undisputed  ownership  of  imdeveloped 
water  powers.  But  on  all  navigable  streams  ana  on  those  which 
affect  navigation  the  Federal  Government  has  a  limited  control 
of  water  and  water  powers,  exercised  by  the  War  Department. 
As  a  general  rule,  throughout  the  United  States,  as  in  England, 
the  public  right  to  the  use  of  a  river  for  purposes  of  navigation 
to  tne  extent  deemed  proper  by  the  Federal  Government  takes 
precedence  over  all  other  rights;  and  the  use  and  control  of  the 
water  and  of  its  flow  within  the  river  takes  precedence  over  all 
other  uses  and  controls.  Where  rivers  are  improved  for  naviga- 
tion, the  Federal  water  rights  are  therefore  of  two  kinds:  One  that 
of  the  public  right  of  navigation — that  is,  rights  for  everything 
necessary  to  allow  free  passage  of  boats  through  the  river — and 
the  other  that  of  original  or  acquired  ownership  of  riparian  prop- 
erties, which  include  water  and  water  power,  and  rights  of  free 
access  to  the  river  at  all  stages,  and  of  use  of  all  land  between  high 
and  low  water  mark  when  not  naturally  overflowed  by  the  river. 
Under  existing  laws  as  enforced,  whenever  the  Federal  Govern- 
ment undortaKes  a  river  improvement  it  can,  fr3e  of  cost,  use  so 
much  of  the  water  and  water  power,  and  can  occupy  so  much  of 
the  land  within  the  river  banks,  as  is  necessary  in  tne  interest  of 
navigation;  but  if  it  wishes  to  overflow  land  not  actually  over- 
flowed by  the  river  itself,  or  if  it  desires  to  occupy  the  bank  of  the 
river  outside  of  ordinary  high-water  lines  in  such  ways  as  to  deprive 
the  owner  of  his  natural  use  of  the  same  for  landings,  wharves,  or 
other  purposes,  it  must,  in  either  case,  pay  damages  therefor  or 
acquire  the  property  by  purchase  or  condenmation.  In  all  cases 
the  riparian  owner,  whether  an  individual  or  the  State  or  Federal 
Government,  is  considered  to  own  the  water  power  in  proportion 
to  his  water  frontage  and  to  the  oririnal  fall  of  the  river  within 
the  same,  and  is  considered  to  have  tne  right  to  the  use  of  water 
power  so  far  as  he  can  use  it  without  injury  to  the  public  rights 


C0K8TBU0TI0N  OF  DAMS  ACROSS  NAVIGABLE  WATSBS.  9 

of  navigation  and  to  the  Federal  constructions  in  improvement  of 
navigation,  subject  to  his  giving  to  the  United  States  a  reasonable 
compensation  for  his  use  oi  the  Govenmient  dam,  or  to  his  paying 
a  reasonable  share  of  the  cost  of  securing  and  maintaining  the  pom 
level  above  the  Government  dam.  Wliere,  therefore,  power  is 
developed  in  navigable  waters  by  the  United  States  as  an  incident 
to  navigation,  the  Federal  Government  always  acquires  a  control 
of  the  water  power,  although  it  may  not  always  obtain  full  owner- 
ship of  the  same. 

The  general  dam  act  of  Jime  23,  1910,  recognized  the  fact  that  the 
ownership  of  power  developed  by  dams  constructed  wholly  at  private 
expense  is  a  matter  for  control  by  the  individual  States  and  not  by 
Fe^ieral  Government;  the  act  directing  that  a  charge  be  made  by 
the  Government  only  for  such  part  of  the  total  power  as  results 
from  expenditures  by  the  Government.  In  accordance  with  this 
act,  which  must  be  complied  with  before  riparian  owners  can  build 
dams  in  navigable  waters  of  the  United  States,  the  United  States, 
through  the  War  Department,  is  empowered  to  require  the  dam 
owner  to  furnish  to  the  United  States  free  of  cost  such  water  and 
such  locks,  log  sluices,  fishways,  and  other  auxiliary  constructions 
as  are  necessary  in  the  interest  of  navigation  and  the  fisheries,  and 
the  act  reserves  to  the  United  States  the  control  of  water  levels 
and  a  right  to  charge  for  all  benefits  received  by  the  dam  owner 
from  Government  constructions.  The  act,  which  apparently  assumes 
that  the  dam  owner  is  a  riparian  owner  who  has  already  complied 
with  State  laws,  would  seem  to  show  that  there  is  no  objection  in 
any  or  all  cases  to  a  cooperation  between  the  riparian  owner  and 
the  Federal  Government  in  the  construction  of  dams  suitable  for 
the  joint  use  of  navigation  and  power  development,  provided  that 
the  cost  be  divided  equitably  between  the  two  parties  and  that  the 
combined  development  is  practicable  and  not  injurious  to  the  pub- 
lic rights  of  navigation.  The  act  specially  provides  that  all  aams 
built  in  accordance  therewith  shall  be  so  built  as  to  form  a  part 
of  a  comprehensive  improvement  for  navigation.  As  the  riparian 
owner  must  comply  with  requirements  of  State  as  well  as  of  Fed- 
eral laws,  it  is  quite  possible  that  the  best  cooperation  might  be 
achieved  by  arrangement  between  the  Federal  Government  and 
individual  States,  such  as  would  leave  to  the  latter  all  questions  of 
private  or  State  ownership  of  the  riparian  properties  affected  and 
all  dealings  with  the  individual  riparian  owners,,  as  well  as  the 
selection  of  the  best  methods  of  utilizing  the  water  to  its  fullest 
possibilities  and  the  determination  or  control  of  rentals  for  water 
used  or  powers  delivered;  but  the  question  is  still  an  open  one  and 
needs  full  discussion  and  a  thorough  investigation  before  its  legal 
(j[uestions  can  be  satisfactorily  settled  and  the  best  methods  of  prac- 
tical cooperation  can  be  agreed  upon.  What  is  most  essential  in  this 
matter  is  not  so  much  the  present  development  of  the  water  power 
as  it  is  such  an  early  action  by  each  State  as  shall  assure  the  con- 
servation of  all  potential  water  powers  in  such  way  as  to  prevent 
them  from  being  monopolized  by  private  parties  during  present 
disuse,  and  as  to  make  it  possible  at  any  future  day  their  use  to  the 
fullest  extent  allowable  and  to  the  greatest  benefit  to  the  general 
public. 
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STATE   ENGINEER   BUREAUS   AND   STATE   CONTROL  OR  WORK. 

As  levees  and  drainage  are  built  principally  for  the  reclamation  of 
farm  land  and  of  other  private  properties,  and  as  irrigation  systems, 
including  storage  reservoirs  together  with  their  dams  and  canals, 
are  built  principally  for  the  development  of  farm  property  and  the 
building  up  of  communities,  such  property  and  conmiunities  existing 
and  bemg  governed  mainly  by  State  laws,  and  as  water  powers  arc 
developed  principally  for  the  building  up  of  corporations  and  busi- 
ness concerns  also  existing  under  State  incorporation  and  ordinarily 
concerned  mainly  with  other  developments  within  a  single  State,  it 
seems  very  proper  that  all  these  engineer  constructions  should  be 
regulated,  if  at  all,  by  State  authority,  rather  than  by  Federal  au- 
thority^ and  that  the  Federal  Government  should  intervene  only  as 
an  advisor  or  a  controller,  and  should  be  an  executive  only  so  far  as 
such  constructions  reach  within  the  limits  of  several  States  or  at 
least  directly  affect  the  development  and  prosperity  of  several 
States.  Even  in  the  latter  case  it  would  seem  most  desirable  that 
the  activities  of  the  Federal  Government  should  not  be  directed  to 
work  of  actual  execution  of  the  projects,  but  should  be  limited  to 
advice  and  control,  leaving  to  the  local  States  the  actual  execution  of 
all  local  details  oi  construction,  operation,  and  service,  as  well  as 
the  benefits  connected  therewith. 

Because  of  the  present  growing  probability  that  the  above-named 
natural  resources  of  land  and  water  must  eventually  be  handled 
in  some  such  manner  as  above  outlined,  it  is  already  urgently  neces- 
sary that  every  State  of  the  Union,  which  has  not  already  done 
so,  should  establish  at  an  early  date  an  office  of  State  engineer, 
or  its  equivalent,  to  investigate,  report  results,  advise  the  State 
legislature,  direct  construction  operations,  and  exercise  State  con- 
trol of  all  work  of  drainage,  irrigation,  water-power  construction, 
and  other  water  utitities  witnin  each  State,  leaving  to  the  Federal 
Government  the  control  of  only  such  of  these  constructions  as  con- 
cern such  rivers  and  harbors  as  do  not  properly  come  under  control 
of  a  single  State.  Several  of  the  States  have  already  made  great 
progress  in  such  directions.  For  manv  years  Massachusetts  and 
ilhode  Island  have  had  State  river  and  harbor  commissions  work- 
ing always  within  State  lines  and  in  harmonj  with  the  Federal 
requirements.  New  York  has  had  a  State  engmeer  directing  State 
canals,  State  river  improvements,  and  other  works  of  public  nature 
within  the  State  Umits.  Connecticut  has  recently  organized  a 
river  and  harbor  commission,  which  has  recommended  the  creation 
of  a  State  engineer.  Illinois  has  organized  an  internal  waterway 
improvement  commission.  Wisconsin  and  Minnesota  have  organ- 
ized water  supply  bureaus  or  departments  to  specially  consider 
water-power  development  and  storage  reservoirs,  and  several  other 
States  are  either  doing  or  preparing  to  do  the  same.  Now  that  the 
governors  of  the  separate  States  are  assembling  once  a  year  in  con- 
ference to  discuss  all  matters  of  common  interest  to  the  individual 
States,  it  will  be  far  easier  than  in  the  past  to  not  only  organize 
State  engineer  offices  but  to  operate  them,  under  common  standard- 
ized rules  and  regulations,  agreeing  so  far  as  possible  under  their 
diverse  local  conditions,  ana,  on  the  whole^  with  harmony  and 
without  conffict.     Any  influence  you  can  bring  to  bear,   individ- 
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ually  or  as  a  body,  to  assist  in  this  development  of  local  State  en^- 
neer  offices  and  local  harbor  commissions  will  be  of  ^eat  benefit; 
not  only  to  the  country  at  large  but  very  directly  to  the  best  prog- 
ress of  the  work  for  which  your  association  was  specially  organ- 
ized. I  am  inclined  to  believe  that  by  the  time  that  such  State 
offices  can  be  properly  organized  and  thoroughly  established 
throughout  the  coimtry,  the  waterway  movement  will  have  reached 
such  a  stage  of  development  as  to  require  all  the  assistance  it  can 
get  from  each  State  concerned,  as  well  as  what  it  will  naturally 
receive  from  the  Federal  Government.  One  thing,  however,  seems 
quite  certain,  and  that  is  that  when,  as  has  happened  in  some  cases 
in  the  past,  the  local  improvement  of  small  intrastate  streams  can 
offer  early  returns  of  as  much  as  100  per  cent  |>er  year  for  several 
years  to  the  various  individuals  and  communities  most  directly 
affected,  and  where  private  control  is  illegal  and  imwise  and  Federal 
help  must  be  postponed  on  account  of  other  more  important  and 
more  pressing  mterstate  developments,  it  will  be  good  ousiness  for 
the  local  State  to  take  up  the  matter  vigorously  in  its  own  interests 
even  if  it  has  to  impose  special  local  tajtes  or  to  borrow  the  money 
by  the  best  or  most  availaDle  methods. 
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THE  WATER-POWER  PROBLEM  IN  THE 

UNITED  STATES 

WITH  PARTICULAR  REFERENCE  TO  THE  CAUSES  OF 
THE  PRESENT  STAGNATION  OF  WATER-POWER 
DEVELOPMENT  IN  THAT  COUNTRY' 

A  present-day  discussion  of  water  powers  in  the  United  States 
is  necessarily  a  discussion,  not  so  much  of  their  development, 
as  of  their  lack  of  development.  To  a  citizen  of  any  European 
country  it  must  be  amazing  to  note  that  in  the  United  States 
millions  of  kilowatts  of  water-power  energy,  the  development 
of  which  is  commercially  feasible,  have  been  for  years,  and  still 
are,  running  to  waste.  It  is  all  the  more  amazing  that  at  the 
same  time  millions  of  dollars  of  capital  have  in  that  country 
been  for  years,  and  still  are,  vainly  demanding  opportunities 
for  water-power  investment.  Many  large  industries,  dependent 
upon  water  power,  precluded  by  conditions  prohibitive  of  water- 
power  investment  there,  have  recently  located,  and  others  are 
now  seeking  location,  in  other  countries.  Why  is  it  that,  in  a 
country  so  advanced  in  general  industrial  progress,  and  par- 
ticularly in  the  science  of  the  development  and  transmission  of 
electrical  energy,  so  rich  in  its  natural  resources,  and  so  affluent 
with  accumulated  wealth  and  capital,  the  history  of  the  utiliza- 
tion of  this  great  natural  resource  is  a  history,  not  of  progress, 
but  of  stagnation?  Why  is  it  that,  in  these  recent  years,  while 
the  development  of  electrical  science  has  made  possible  the  bene- 
ficial use,  and  therefore  the  conservation  of  water  powers  there- 
tofore wasting  by  non-use,  there  has  been,  comparatively 
speaking,  no  water-power  development  in  the  United  States? 

It  is  not  because  of  lack  of  enterprise.  It  is  not  from  a  failure 
to  appreciate  the  wonderful  possibilities  which  exist.  It  is  not 
because  of  lack  of  immediate  markets  for  power.  Neither  is 
it  because  of  lack  of  capital  for  investment,  nor  because  the 
investor  unreasonably  shrinks  from  the  hazards  now  presented 
for   such   investments.     The   cause   is   the   halting,   capricious. 


*  This  address  was  prepared  by  Mr.  Brown  for  the  International  Water- 
Power  Congress  which  was  to  have  been  held  at  Lyons,  France,  in  Septem- 
ber of  this  year  but  which  was  indefinitely  postponed  on  account  of  the 
European  war.  As  it  is  a  timely  discussion  of  the  water-power  problem, 
we  have  secured  the  privilege  of  its  publication  at  this  time. — ^Editors. 
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unreasonable,  and  sometimes  super-sentimental  attitude  towards 
the  water-power  question  which  is  assumed  by  the  Federal  and 
State  legislatures.  The  obstacles  to  water-power  improvement 
in  the  United  States  are  purely  legislative.  Legislative  policy. 
Federal  and  State,  has  been  lacking  in  sanity,  in  consistency, 
and  in  constructiveness.  Its  main  characteristic  has  been  inac- 
tion. Long-standing  legislative  obstacles  admittedly  prohibitive 
of  the  investment  of  private  capital  in  water-power  development 
are  kept  in  force. 

THE   WASTING   WATER  POWERS  OF  THE  UNITED   STATES 

The  potential  water-power  development  in  the  United  States 
may  be  stated  conservatively  at  150,000,000  kilowatts.  This 
means  the  amount  ultimately  developable.  This  estimate  does 
not  consider  present  market  conditions,  nor  present  possibilities 
of  adequate  returns  upon  investment. 

From  the  latest  authentic  computations  it  may  be  safely  stated 
that  there  are  in  our  country  at  least  15,000,000  kilowatts  of 
water  power  yet  unutilized  which  would  now  be  developed,  or 
would  now  be  in  the  course  of  development,  if  the  prevailing 
legislation  in  regard  to  water  powers  had  not  been  such  as  to 
drive  private  capital  from  such  investments.  The  amount  of 
water  power  already  commercially  utilized  in  the  United  States 
is  approximately  5,000,000  kilowatts,  while  the  amount  of  steam 
power  commercially  utilized  is  three  times  that  amount.  Conser- 
vation of  water  powers,  therefore,  has  been  so  retarded  in  the 
United  States  that  75  9^?  of  the  water-power  energy  now  com- 
mercially available  in  that  country  is  unnecessarily  running  to 
waste. 

Of  this  wasting  amount  approximately  5,000,000  kilowatts  are 
located  upon  navigable  streams,  which  are,  for  the  most  part, 
outside  the  public  domain,  but  which  are  indirectly  subject  to 
the  regulation  of  Federal  legislation.  An  equal  number  are 
within  the  public  domain,  or  are  so  located  that  their  utilization 
would  involve  some  part,  small  or  large,  of  the  public  domain. 
The  latter  are  more  directly  subject  to  Federal  regulation. 
Therefore,  approximately  10,000,000  kilowatts  of  available  water 
power  are  now  unnecessarily  wasting  in  the  United  States 
because  of  obstacles  to  development  presented  by  the  prohibitions 
and  insufficiencies  of  Federal  legislation. 

As  the  legislative  obstacles  are  mainly  those  of  Federal  legis- 
lation, the  citizens,  speaking  from  a  national  viewpoint,  may  be 
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said  to  deserve  the  loss  thus  suffered  until  the  national  electorate 
shall  force  its  legislature,  the  Congress  of  the  United  States,  to 
make  legislative  policy  consistent  with  water-power  development. 
But  the  right  and  interest  in  the  solution  of  the  problems  pre- 
sented are  localized.  The  necessity  for  their  solution,  through 
the  enactment  of  constructive  remedial  legislation,  is  best  appre- 
ciated and  understood  only  in  those  localities  where  natural  water 
powers  are  most  largely  situated.  No  matter  that  the  legislature 
of  a  State  may  shape  its  statutes  so  as  best  to  promote  water- 
power  development,  that  State  must  continue  to  suffer  from  lack 
of  development  so  long  as  the  Federal  Congress  shall  persist  in 
a  restrictrve  and  unwise  legislative  policy  prohibitive  of 
investment. 

In  the  state  of  Alabama,  for  example,  investors  with  ample 
capital,  anxious  for  water-power  investment,  have  sought  rea- 
sonable conditions  for  the  development  of  the  300,000  kilowatts 
of  energy  still  wasting  in  the  large  streams  of  that  State.  The 
state  laws  there  are  framed  to  attract  investments;  but,  by  the 
Acts  of  the  Federal  Congress,  reasonable  and  business-like  con- 
ditions have  been  denied.  Thereby  that  State  and  its  citizens, 
as  well  as  investors  who  wish  to  locate  there,  have  been  denied 
the  privilege  of  utilizing,  for  the  benefit  of  that  State  and  of 
the  nation,  the  natural  water-power  resources  which  are  wast- 
ing  within  its  borders.  The  same  is  true  in  the  State  of  Wash- 
ington, with  600,000  kilowatts  of  power  still  wasting;  in  New 
York,  with  not  less  than  250,000  kilowatts  waiting  for  develop- 
ment; and  in  Tennessee,  with  200,000  kilowatts  unutilized.  In 
the  thickly  settled  State  of  Connecticut,  which  has  an  area  less 
than  one-third  that  of  Denmark  but  with  about  one-half  as 
much  population,  development  is  retarded  to  the  extent  of 
50,000  kilowatts. 

Other  similar  instances  of  prohibited  industrial  development, 
demanded  by  other  states  and  their  citizens,  in  connection  with 
feasible  utilization  of  wasting  water  powers,  exist  through  the 
refusal  of  the  Federal  Congress  properly  to  exercise  its  juris- 
diction. Such  has  been  the  prohibitive  attitude  of  the  Federal 
Congress  in  its  persistent  refusal  to  remove  statutory  obstacles, 
which  are  admitted  to  be  unnecessary  and  unwise,  that,  since 
about  1907,  there  has  been  no  water-power  development  upon  the 
navigable  streams  of  the  United  States  under  any  Federal  per- 
mit granted  within  that  time.  And  yet  the  same  period  has  marked 
a  greater  advance  in  the  science  of  development,  transmission, 
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and  utilization  of  energy  from  water  power  than*  during  all  the 
years  preceding. 

The  same  restrictive  policy  of  inaction  has  characterized  the 
legislation  of  the  Congress  with  respect  to  the  sale  and  leasing 
of  water  powers  upon  the  public  lands  of  the  United  States. 
These  comprise  those  lands  which  have  not  yet  passed  to  pri- 
vate ownership,  but  which  are  still  owned  and  controlled  by  the 
Federal  Government  in  its  capacity  as  proprietor.  They  are 
known  as  the  "public  domain."  While  some  investors  have 
been  willing  to  encounter  the  hazards  of  uncertain  tenure  and 
the  menace  of  arbitrary  revocation  of  their  rights  granted  under 
leases  from  the  Government,  they  have,  for  the  most  part,  shrunk 
from  the  restrictions  and  uncertainties  in  which  their  invest- 
ments would  be  involved.  The  result  is,  that  millions  of  kilo- 
watts of  water-power  energy,  the  development  of  which  under 
reasonable  legislative  conditions  would  attract  capital,  are  left 
wasting  on  the  public  domain. 

Many  large  industries,  after  long  waiting  for  the  promised 
remedial  legislation  which  would  allow  business-like  conditions 
for  their  investments  in  water-power  development  in  the  United 
States,  have  lost  hope  of  any  cooperation  by  the  Federal  Con- 
gress. They  have  become  inclined  even  to  distrust  the  good 
faith  of  that  body.  Some  of  them  have  gone  to  Canada,  to 
Norway,  and  to  other  foreign  countries.  Some  have  retreated 
to  the  smaller  streams  in  the  mountainous  regions,  where  the 
cost  of  development  is  greater,  but  where  business-like  protec- 
tion of  their  investments  is  safeguarded  by  state  statutes,  free 
from  the  caprice  and  uncertainties  of  Federal  interference. 

The  present  waste  of  water  powers  in  the  United  States 
thus  outlined  is  due  to  legislative  obstacles,  and  particularly 
to  the  obstacles  presented  by  the  defects  in  Federal  legislation. 
No  substantial  progress  in  the  utilization  of  the  water-power 
resources  of  our  country  will  take  place  until  the  legislative 
policy  of  the  Federal  Congress  is  changed.  I  am,  therefore, 
presenting  the  most  important  water-power  problem  which  is 
now  before  the  people  of  the  United  States  when  I  explain 
these  legislative  obstacles  and  the  difficulties  encountered  in  any 
attempt  to  overcome  them. 

CONDITIONS  AFFECTING  THE  WATER-POWER  PROBLEM 

In  order  that  a  foreigner,  for  example,  a  citizen  of  France, 
may  understand  the  difficulties  presented  in  any  attempted  solu- 
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tion  of  the  water-power  problem  in  the  United  States,  it  is 
necessary,  at  the  very  outset,  that  he  should  have  in  mind  certain 
conditions  there  existing  which  are,  in  a  large  measure,  peculiar 
to  that  country.  Such  conditions  may  be  generally  classed  as 
(i)  physical,  (2)  constitutional,  and  (3)  political. 

Physical  Conditions:  The  physical  conditions  are  different 
from  those  presented  in  any  European  country.  The  water- 
power  problem  in  the  United  States  applies  to  an  area  which 
is  approximately  equal  to  that  of  all  Europe.  In  that  gp"eat 
territory  the  topography  of  the  country  and  the  size  and  char- 
acter of  its  streams  are  at  least  as  varied  as  those  of  all  Europe. 
Moreover,  from  a  national  viewpoint,  this  entire  territory  com- 
prises one  country  under  one  government;  while,  from  the 
viewpoint  of  the  States,  it  comprises  some  fifty  separate  sov- 
ereign governments.  Europe  includes  about  twenty  countries, 
each  with  its  own  supreme  government,  subject  to  no  paramount 
jurisdiction. 

Next,  the  ability  to  market  water-power  energy  and  the  prod- 
ucts therefrom  is  a  most  important  factor.  While  industrial 
development,  which  means  demand  for  power,  is  not  necessarily 
coincident  with  density  of  population,  nevertheless  facilities  for 
marketing  power  are  generally,  in  different  localities,  propor- 
tionate to  population.  It  is  significant,  therefore,  that  with 
about  the  same  area,  the  density  of  population  in  the  United 
States,  as  compared  with  that  in  Europe,  is  as  i  to  6.  If  we 
exclude  Russia  in  Europe,  the  area  of  the  United  States  is  nearly 
three  times  that  of  Europe,  and  the  density  of  the  population, 
as  compared  with  that  of  Europe,  is  as  i  to  20.  Nevada,  which 
is  about  half  the  size  of  France,  has  a  population  of  less  than 
one  person  to  two  square  miles.  In  some  well-populated  States 
of  large  size  there  are  few  or  no  water  powers.  Texas,  with 
an  area  greater  than  that  of  all  France,  has,  comparatively  speak- 
ing, no  water-power  facilities,  either  developed  or  undeveloped. 
Likewise  with  North  Dakota,  although  it  has  an  area  six  times 
that  of  all  Belgium. 

Another  important  physical  fact  is,  that,  despite  the  stupen- 
dous extension  of  railways  in  the  United  States,  there  are  yet 
large  expanses  of  territory,  rich  with  water  power  and  other 
natural  resources,  to  which  no  modem  means  of  transportation 
have  as  yet  come.  For  instance,  using  maps  of  the  same  scale, 
upon  a  map  of  Oregon  one  can  place  a  map  of  Ohio,  a  state 
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of  nearly  half  the  size  of  Oregon,  without  touching  any  point  yet 
traversed  by  a  railway.  And  Oregon  is  nearly  one-half  the  size 
of  France. 

Again,  the  coal  resources  of  the  United  States  are  being  rapidly 
exhausted.  The  total  annual  coal-consumption  there  is  somewhat 
in  excess  of  500,000,000  tons.  At  the  present  rate  of  con- 
sumption the  anthracite^coal  supply  will  disappear  before  the 
end  of  the  present  century.  While  the  supply  of  bituminous 
coal,  the  total  amount  of  which  has  been  computed,  may  last 
for  centuries,  the  price  of  coal  is  steadily  increasing.  At  present 
such  increase  is  more  than  oflFset  by  the  increased  economy  in 
the  use  of  steam  power.  The  investment-cost  of  water-power 
development  per  kilowatt  produced  is  generally  grater  than 
that  of  steam-power  development.  In  many  instances,  indeed, 
fair  interest  on  the  difference  would  supply  coal  for  a  steam 
plant.  It  is  only  under  exceptionally  favorable  conditions  that 
water  power  can  to-day  compete  with  steam  power.  Every 
arbitrary  restriction  tends  to  make  competition  still  more  pro- 
hibitive of  water-power  investment.  Except  for  such  artificial 
handicaps,  however, .  economy  would  demand,  more  and  more 
as  time  advances,  the  use  of  water  power  as  against  steam  power. 
But  the  economy,  to  the  consumer  is  not  of  the  most  importance. 
To  the  extent  that  water  powers  commercially  capable  of  devel- 
opment are  left  unutilized,  to  that  extent  are  national  economies 
violated.  Such  waste  is  a  direct  waste;  but  it  involves  a  further 
waste, — ^that  arising  from  the  using  up  of  coal  resources  which, 
under  proper  administration,  might  be  prevented  by  the  use  of 
the  wasting  water  powers,  the  latter  being  constant  and,  from 
their  very  nature,  not  susceptible  of  exhaustion.  Conservation — 
which  signifies  saving  from  waste — means,  as  applied  to  coal, 
the  greatest  possible  prevention,  or  at  least  postponement,  of  use. 
As  applied  to  water  powers,  conservation  means  the  greatest  and 
most  immediate  use  possible. 

Constitutional  Conditions:  Serious  difEculties,  peculiar  to  the 
United  States,  are  presented  by  reason  of  the  property  laws 
of  that  country  and  certain  provisions  of  constitutional  law  to 
which  all  legislation  must  be  subject.  The  Federal  Congress 
is  a  legislature  of  expressly  limited  powers,  these  limits  being 
specified  in  a  written  Federal  Constitution.  This  fundamental 
law  not  only  limits  the  powers  of  the  Federal  Congress,  but 
also  contains  certain  limitations  upon  the  powers  of  the  state 
legislatures.    All  powers,  however,  which  are  not  by  this  instru- 
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ment  expressly  delegated  to  the  Federal  Congress  and  which 
are  not  therein  expressly  forbidden  to  the  States,  are  reserved 
to  the  several  States  as  separate,  sovereign  governments.  The 
laws  of  proi>erty  rights,  though,  generally  speaking,  in  accord 
throughout  the  various  States,  are  not  always  uniform  as  to 
some  subjects  of  property.  This  is  particularly  true  in  regard 
to  the  ownership  of  water  powers,  that  is,  with  regard  to  the 
property  right  of  their  utilization.  Subject  to  the  exercise  by 
the  Federal  Congress  of  the  powers  expressly  limited  by  the 
Federal  Constitution,  the  law  of  property  rights  with  reference 
to  water  powers  is  determined  by  each  State  for  itself.*  This 
does  not  mean  that  the  state  legislature  may  at  any  time  arbi- 
trarily establish  or  change  such  property  right.  The  nature 
and  extent  of  such  power  in  each  State  is  determined  by  the 
law  as  already  established  by  the  decisions  of  the  highest  court 
of  that  State.  When  once  so  established  the  State  may  not 
legislate  in  derogation  of  such  property  right  without  infringing 
the  prohibitions  of  the  Federal  Constitution,  which  prohibits 
legislation.  Federal  or  State,  from  encroaching  upon  established 
personal  or  property  rights. 

The  only  power  or  control  by  the  Federal  Congress  over 
water  powers  or  over  water-power  streams  is  through  the  exer- 
cise of  the  power  expressed  in  the  Federal  Constitution  "to 
regulate  commerce"  between  the  States.  This  expression  of 
power  has  been  construed  to  include  the  power  to  regulate  the 
means  of  inter-state  commerce,  and,  therefore,  to  include  the 
power  to  regulate  the  commercially  navigable  streams  of  the 
country  for  the  purpose  of  protecting  their  uses  for  navigation. 
The  Federal  Congress,  therefore,  has  prohibited  any  structure  in 
the  bed  of  navigable  streams  except  after  express  statutory  con- 
sent by  the  Congress  and  subject  to  the  approval  of  the  War 
Department  of  the  United  States,  including  its  Chief  of 
Engineers.* 

It  is  obvious  that  such  statute  is,  when  properly  viewed,  one 
for  the  regulation  of  commerce  and  not  one,  either  directly  or 
indirectly,  for  the  regulation  of  water  powers  as  such. 
Obviously,  also,  as  the  power  of  regulation  can  extend  no 
further  than  that  which  is  expressed  in  the  Federal  Constitution, 
the  right  of  regulation  of  the  highway  streams  is  limited  to  what 


*  Water  Power  Co.  v.  Water  Commissioners,  i68  U.  S.  358. 
■Act  of  March  3,  1899,  30  U.  S.  Statutes  at  Large,  1121. 
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is  necessary  to  protect  the  interests  of  navigation.  Beyond 
that,  and  subject  to  such  limited  Federal  power,  the  power  of 
r^^lation  and  other  legislative  functions  with  respect  to  water 
powers  belong  to  the  respective  States. 

The  present  problem  in  the  United  States  is.  What  kind  of 
statute  shall  express  the  Federal  consent  necessary  to  the  devel- 
opment of  water  powers  in  navigable  streams?  What  restric- 
tions may  and  shall  the  Federal  Congress  impose?  From  the 
very  nature  of  the  fundamental  law,  the  Congress  must  keep 
within  its  constitutional  authority.  It  must  not  encroach  upon 
the  rights  of  the  respective  States.  It  must  not  infringe  upon  the 
rights  of  individuals  as  they  have  been  established  under  state 
laws. 

This  problem  of  exercising  Federal  consent  is  further  affected 
by  divergent  views  as  to  what  are  the  particular  property  rights 
of  riparian  owners  in  the  different  States.  Generally  speaking, 
such  individual  property  rights,  as  established  by  the  law  of 
the  respective  States,  are  of  two  classes,  according  as  the  English 
common  law  of  riparian  rights  has  or  has  not  been  established 
and  retained  as  the  property  law  of  a  State.  In  those  States 
which  lie  along  or  east  of  the  Mississippi  River,  the  English 
common-law  doctrine  prevails.  There,  subject  only  to  the  para- 
mount right  of  control  for  the  public  use  of  navigation,  first, 
by  the  Federal  Government  and,  second,  by  the  State,  the 
riparian  owner  has,  as  incident  to  his  real-estate  right,  not  the 
ownership  of  the  waters,  but  the  right  of  use,  for  power  and 
other  private  purposes,  of  the  waters  of  the  streams  which 
naturally  flow  past  his  riparian  land.  This  right  is  a  real-estate 
right  and  as  much  a  part  of  the  property  in  the  land  as  any 
other  benefit  which  arises  out  of  the  location  or  nature  of  the 
land.  Such  riparian  owner  owns  the  right  to  develop  and  use 
all  the  water  power  which  can  be  developed  by  the  natural  flow 
in  the  river  under  the  head  and  fall  within  the  limits  of  his 
riparian  land.  Neither  this  right  nor  the  benefit  of  its  use  can 
be  diminished  or  taken  away  without  compensation.  The  owner 
must,  however,  yield  his  right  of  use,  or  conform  the  manner 
of  such  use,  so  far  as  necessary  to  improve  the  uses  of  the 
stream  for  navigation.  His  right  is  subject,  not  only  to  the 
natural  navigation  uses,  but  also  to  the  use  of  navigation  facilities 
which  may  be  created  by  artificial  improvements  for  navigation. 

In  the  western  states,  generally  speaking,  there  has  been  estab- 
lished, and  now  prevails,  that  rule  with  respect  to  water  powers, 
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• 

derived  from  the  Spanish-Roman  law,  under  which  property 
rights  to  the  use  of  the  waters  of  streams  for  power,  irriga- 
tion, or  other  private  uses  are,  independently  of  the  question  of 
riparian  ownership,  dependent  upon  the  priority  and  extent  of 
actual  appropriation. 

So  far  as  such  property  rights  have  been  established  in  any 
State,  and  particularly  where  rights  have  become  vested  under 
such  established  property  law,  such  vested  rights  are  rights 
which,  under  the  system  of  constitutional  government  of  the 
United  States,  cannot  be  disregarded  nor  impaired  by  any  legis- 
lature, whether  it  be  of  a  State  or  of  the  Federal  Government. 
Such  encroachment  is  prohibited,  not  only  by  the  Federal  Con- 
stitution, but  by  the  constitution  of  every  State.  State  l^sla- 
tion,  in  order  to  be  constitutional,  must  have  regard  for  the 
limitations  expressed  in  the  state  constitution  and  for  limita- 
tions expressed  in  the  Federal  Constitution.  It  must  also  have 
r^;ard  for  the  constitutional  powers  of  the  Federal  Congress 
to  regulate  streams  in  the  interests  of  navigation,  that  is,  to 
regulate  commerce.  Legislation  by  the  Federal  Congress,  on 
the  other  hand,  must  be  within  the  limits  of  the  power  expressly 
delegated  to  the  Congress,  which  power,  so  far  as  water  powers 
are  concerned,  is  to  regulate  commerce.  It  must  also  leave  to 
the  respective  States  all  other  powers  of  regulation,  so  far  as 
the  property  laws  of  those  States  have  established  such  regula- 
tive power.  In  all  water-power  legislation.  Federal  or  State, 
vested  individual  property  rights  must  be  safeguarded. 

Obviously,  it  is  not  within  the  power  of  the  Federal  Congress 
to  exercise  direct  legislative  control  over  water  powers  as  such. 
Neither  is  it  within  the  power  of  any  State  to  assume  plenary 
legislative  power  over  the  water  powers  within  its  borders. 
The  extent  of  the  legislative  power  of  a  State  in  this  regard  is 
limited  by  the  constitutional  provisions  protecting  property 
rights,  which  have  been  referred  to,  and  by  other  limitations  of 
its  powers  already  suggested.  The  power  of  legislation  is  not 
measured  by  the  nature  or  extent  of  the  general  public  benefit 
to  which  such  legislation  might  be  conducive.  Legislation,  both 
Federal  and  State,  is  limited  by  more  than  considerations  of 
general  public  policy. 

In  respect  of  these  limitations  upon  legislative  powers  of  the 
Federal  and  State  Governments,  the  problem  of  legislative  con- 
trol of  water  powers  in  the  United  States  presents  many  diflFer- 
ences  from  the  legislative  problems  with  respect  to  water  powers 
existing  generally  in  France  and  other  European  countries. 
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There  is  also  the  other  diflference  which  has  been  suggested, 
that  between  the  power  of  Federal  regulation,  on  the  one  hand, 
of  water  powers  which  are  part  of  the  public  domain,  that  is 
situated  upon  the  lands  owned  by  the  United  States  and  which 
have  not  yet  passed  to  private  ownership,  and,  on  the  other 
hand,  of  water  powers  which  are  appurtenant  to  riparian  lands, 
but  situated  on  the  large  navigable  streams  outside  of  the  public 
domain. 

Political  Conditions:  There  are  other  conditions  affecting  the 
water-power  problem  in  the  United  States  which  are  neither 
exactly  physical  nor  constitutional.  They  are,  rather,  tempera- 
mental or  subjective  in  their  nature.  They  arise  from  certain 
mental  attitudes  assumed  by  some  legislators  and  by  some  citi* 
zens  representing  policies  in  regard  to  water-power  legislation, 
which  policies  are  inconsistent  with  physical  conditions  or  which 
are  repugnant  to  constitutional  law.  Such  policies  are  not  issues 
of  party  politics.  Their  influence,  however,  is  obstructive  of 
remedial  water-power  legislation.  Such  influences,  therefore, 
may,  in  a  broad  sense,  be  termed  political  conditions. 

In  the  United  States,  if  the  expressed  constitutional  limits 
of  legislative  power  shall  be  passed,  it  is  the  function  of  the 
courts  so  to  declare.  The  determination  by  the  courts  of  such 
judicial  question  with  respect  to  any  legislative  provision,  is 
final.  When  the  question  of  the  constitutionality  of  a  statute 
comes  before  the  court  the  presimiption  is,  that  the  legislature 
has  acted  within  its  powers  and  that,  so  far  as  it  had  discre- 
tion, it  has  exercised  such  discretion  reasonably.  The  contrary 
must  appear,  even  beyond  reasonable  doubt,  before  the  courts 
will  nullify  an  act  of  a  legislature.  The  correct  theory  of  our 
Constitutional  Government  assumes  that,  in  framing  a  statute, 
the  legislative  body  will  carefully  and  deliberately  do  its 
utmost  to  guard  against  any  unconstitutional  legislation  and 
that,  if  it  transpires  that  any  such  legislation  ha$  been  enacted, 
it  was  through  a  conscientiously  mistaken  view  of  the  scope  and 
effect  of  existing  constitutional  provisions.  Such  theory,  how- 
ever, is  not  in  fact  applied.  There  is  an  increasing  tendency 
on  the  part  of  legislators.  Federal  and  State,  in  the  United 
States,  to  disregard  or  to  attempt  to  circumvent  constitutional 
prohibitions.  The  tendency  is  to  legislate  in  accordance  with 
what  is  deemed  to  be  the  demand  of  current  popular  opinion, 
and  to  leave  to  the  courts  alone  the  duty  of  scrutinizing  stat- 
utes, after  their  enactment,  and  to  pick  out  the  statutes  or  the 
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provisions  of  statutes  which  are  palpably  repugnant  to  the 
fundamental  law  and  which,  therefore,  must  be  rejected  as 
invalid.  The  tendency  of  the  modem  legislator  is  toward  an 
almost  reckless  disregard  of  constitutional  limitations.  He 
seems  to  evince  a  willingness,  not  only  to  injure  personal  and 
property  rights  to  the  very  limits  marked  by  constitutional  pro- 
hibitions, but  to  transcend  these  limitations  to  the  utmost  extent 
that  may  seem  consistent  with  the  temporary  current  opinion 
of  his  constituents.  He  shirks  the  responsibility  of  gauging  legis- 
lation by  the  rule  of  the  Constitution,  and  puts  that  responsibility 
entirely  upon  the  courts.  I  do  not  hesitate  to  say  that  this 
tendency  to  reach  and  to  exceed  the  limits  of  their  constitutional 
powers,  is  now  so  generally  prevalent  on  the  part  of  legislators. 
Federal  and  State,  that  statutes  are  frequently  passed  in  the 
United  States  encroaching  upon  personal  and  property  rights 
which,  for  that  very  reason,  would  be  rejected  by  the  parlia- 
ments of  Canada  or  England,  or  by  the  legislative  bodies  of 
other  countries  whose  powers  of  l^slation  rest  substantially 
upon  the  wise  exercise  of  broad,  unlimited  discretion. 

This  tendency  on  the  part  of  legislators  to  disregard  their 
expressly  limited  powers  has  been  rebuked  by  the  Federal 
Supreme  Court.  In  the  case  of  KnoxvUle  vs.  Water  Company,^ 
that  court  said : 

The  courts  ought  not  to  bear  the  whole  burden  of  sav- 
ing property  from  confiscation,  though  they  will  not  be 
found  wanting  where  the  proof  is  clear.  The  legislatures 
and  subordinate  bodies,  to  whom  the  legislative  power  has 
been  delegated,  ought  to  do  their  part.  Our  social  system 
rests  largely  upon  the  sanctity  of  private  property,  and 
that  State  or  community  which  seeks  to  invade  it  will 
soon  discover  the  error  in  the  disaster  which  follows. 

This  evil  tendency  of  legislators  clogs  the  efforts  to  enact 
wise  water-power  statutes. 

The  foregoing  suggests  another  condition  affecting  this  ques- 
tion. I  refer  to  the  influence  of  those  who,  in  substance,  advocate 
modifications,  changes,  and  even  suspension  of  constitutional 
limitations  through  judicial  construction  and  by  other  devious 
methods,  instead  of  by  the  process  of  amendment  expressly  pro- 
vided. They  urge  that  the  courts  should,  by  interpretation  and 
by  viewing  the  so-called  "police  power"   of  the  government  as 


*2I2  U.  S.  I,  i8. 
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paramount  to  every  provision  of  the  fundamental  law,  circum- 
vent constitutional  limitations,  and  thus  leave  the  legislatures 
unhampered  in  their  efforts  to  legislate  in  derogation  of  property 
rights.  Such  agitators,  upon  the  plea  of  public  policy,  urge 
legislation,  and  its  enforcement  by  the  courts,  which  would,  in 
effect,  confiscate  to  the  governments,  Federal  and  State,  the 
ownership  of  all  the  natural  water  powers  of  the  country  and 
of  the  right  to  all  the  proceeds  and  benefits  arising  from  the 
development  and  use  of  such  water  powers.  Such  theorists,  by 
the  advocacy  of  their  extreme  views,  have  been  an  obstacle  to 
the  passing  of  proper  water-power  l^slation. 

The  same  influence  is  exerted  by  those  who  advocate  greater 
centralization  of  powers  in  the  Federal  Government,  and  who, 
by  legislation  encroaching  upon  the  rights  of  the  respective 
States  and  of  the  property  rights  of  their  citizens,  would  make 
of  the  Federal  Government  one  which  is  paternalistic — one 
which,  under  the  guise  of  regulating  commerce,  would  lay  its 
hand  upon  every  industry,  and,  indeed,  would  own  and  operate 
throughout  the  country  all  the  instrumentalities  of  commerce, 
of  transportation,  and  of  communication. 

These  and  other  obstructive  influences  are  in  a  measure 
socialistic  in  their  tendency;  for  the  socialists  in  the  United 
States  center  their  active  opposition  to  existing  institutions  in 
attacks  upon  the  limitations  of  the  Constitution.  Their  effort 
is  to  promote  disregard  for  the  Constitution.  They  would  have 
the  courts  refuse  to  recognize  the  constitutional  prohibitions 
upon  legislation.  They  claim  that  the  judicial  function  to  declare 
statutes  unconstitutional  is  exercised  only  by  usurpation  by  the 
courts  themselves.  They  would  deprive  the  courts  of  this 
function,  and  open  the  way  to  the  elimination  of  the  right  of 
private  property  by  vesting  in  the*  voters  themselves  the  direct 
and  arbitrary  power,  not  only  of  initiating  and  passing  statutes, 
but  also  of  dictating  to  the  courts  as  to  the  enforcement  of  all 
statutes,  irrespective  of  the  question  of  constitutionality. 

Paradoxical  as  it  may  seem,  it  is  nevertheless  true  that  the 
most  obstructive  influence  in  the  United  States  against  the  con- 
servation of  water  powers  is  that  exerted  by  some  agitators 
who  arrogate  to  themselves  the  title  of  "conservationists." 

As  the  investment  of  private  capital  is  indispensable  to  water- 
power  development,  a  consistent  conservationist  would  promote 
legislation  affording  conditions  attractive  to  such  investments. 
One  who,  either  as  a  citizen  or  as  a  legislator,  hinders  such 
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legislation  is  not  a  conservationist.  He  is  an  obstructionist. 
When  such  an  obstructionist  seeks  to  incite  prejudice  against 
remedial  legislation  by  spreading  mis-information  among  legis- 
lators and  the  people,  and  when  he  seeks,  by  advertising  himself 
and  his  fallacies  in  public  print,  to  further  his  own  political 
ambitions,  he  becomes,  what  we  call  in  America,  a  demagogue. 
We  have,  in  the  United  States,  many  such  pseudo-conserva- 
tionists whose  baneful  influence  has  retarded  water-power  legis- 
lation and  is  now  obstructing  earnest  attempts  to  enact 
constructive,  remedial  laws.  One  of  these,  now  a  candidate  for 
United  States  Senator,  dominates  a  certain  voluntary  organiza- 
tion which,  as  far  as  water  powers  are  concerned,  is  mis-named 
a  "conservation"  congress. 

This  set  of  agitators  are  now  conducting  an  organized  cam- 
paign for  the  purpose  of  creating  prejudice  in  the  minds  of 
the  general  public  and  in  the  minds  of  the  members  of  the 
Federal  Congress  against  the  removal  of  the  existing  legislative 
obstacles  to  water-power  investments.  Their  idea  of  "conserva- 
tion" of  water  powers  is,  in  effect,  to  retard  or  prevent  utiliza- 
tion. They  advocate  that,  by  means  of  statutes  for  such  •pur- 
pose, the  Federal  Government  should  assert  legislative  control 
of  all  the  water  powers  on  all  the  streams  and  their  tributaries, 
small  and  large,  and  of  all  the  watersheds.  They  would  repu- 
diate the  established  private  property  rights  in  the  riparian- 
law  States,  and  would  enact  and  enforce  legislation  depriving 
riparian  lands,  and  their  owners,  of  the  benefit  of  the  use  of 
water  powers.  They  would  confiscate  either  the  water  powers 
themselves  or  the  proceeds  thereof  for  the  benefit  of  the  general 
Government  as  custodian  for  the  people  at  large.  They  would 
enact  such  legislation,  and  procure  its  enforcement,  by  devious 
methods  of  disr^;arding  constitutional  safeguards  to  property 
rights. 

All  this  they  would  prefer  to  have  accomplished  through  the 
Federal  Congress,  under  the  pretext  of  exercising  its  limited 
power  to  regulate  commerce.  It  is  obvious  that  such  Federal 
legislation,  besides  encroaching  upon  property  rights  in  many 
and,  indeed,  in  most  of  the  States,  would  also  encroach  upon 
the  power  of  control  reserved  to  the  States.  Moreover,  it  would 
deprive  a  State  rich  in  water-power  resources,  and  its  citizens, 
of  the  full  lawful  benefit  of  such  resources  belonging  to  such 
State  and  particularly  to  the  individual  riparian  owners  therein. 
If  such  result  could  not  be  effected  by  Federal  legislation  then 
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this  same  class  of  extremists  would  have  similar  powers  of 
legislation  exercised  by  the  respective  States. 

These  agitators  represent  neither  progress  nor  reform.  Their 
attitude  is  as  regardless  of  fundamental  law  as  that  of  any 
socialist.  The  legislation' which  they  favor  is  impossible  under 
our  system  of  Government,  because  it  would  be  inconsistent 
with  any  lawyer-like  or  judicial  view  of  legislative  powers.  The 
persistent  advocacy  of  their  ideas,  however,  clouds  the  real 
issues  of  the  problems  confronting  the  legislatures  of  the  nation 
and  obstructs  their  solution. 

A  mere  summary  of  the  facts  objectively  disclosed  with 
regard  to  water-power  development  in  the  United  States,  would 
give  no  adequate  comprehension  of  the  nature  of  the  problem 
there  presented;  much  less  would  it  suffice  to  explain  the  diffi- 
culties which  have  so  long  stood  in  the  way  of  its  solution.  I 
have,  therefore,  not  confined  myself  to  figures  showing  lack  of 
development,  nor  to  a  recital  of  those  water-power  legislative 
measures  which  are  now  in  force  and  those  which  are  proposed 
for  enactment.  The  water-power  problem  in  the  United  States 
involves  a  contest  between  possible  and  impossible  theories  of 
legislation.  The  obstructive  influences  are  largely  subjective; 
and  their  persistence  constitutes  the  chief  cause  of  the  reten- 
tion of  legislative  obstacles  and,  hence,  the  chief  cause  of  the 
continued  stagnation  of  water-power  improvement  in  our  country. 
Having  explained  the  nature  of  the  conditions  affecting  legisla- 
tion, I  will  next  briefly  outline  existing  water-power  statutes  in 
the  United  States  and  the  remedial  legislation  proposed  for  the 
purpose  of  promoting  water-power  utilization. 

FEDERAL  LEGISLATION 

The  present  retardation  through  Federal  legislation  and  its 
possible  remedies  involve  three  classes  of  Federal  control  of 

water  powers. 

• 

Water  Powers  on  the  Public  Domain:  The  "public  domain" 
comprises  those  various  tracts  of  land,  mostly  situated  in  the 
far  western  states,  owned  by  the  Federal  Government  under  a 
title  which  is  proprietary  in  its  nature,  as  distinguished  from  a 
purely  sovereign  right  of  control  or  regulation  for  a  particular 
public  interest.  Such  lands  include,  for  the  most  part,  those 
which  are  known  as  the  forest  reserves.     Connected  with  this 
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same  class  are  water  powers  which  are  neither  on,  nor  a  part  of, 
the  public  domain,  but  the  utilization  of  which,  either  for  flow- 
age,  transmission-lines,  or  other  purposes,  requires  some  use, 
small  or  large,  of  lands  which  are  a  part  of  the  public  domain. 

In  order  to  develop  water  powers  which  are  a  part  of  the 
public  domain,  the  investor  must  first  obtain  a  permit  from 
that  Department  of  the  Government  having  jurisdiction  of  the 
land  in  question.  This  is  generally  the  Department  of  the 
Interior.  The  permit  must  cover  the  right  to  construct  and 
maintain  and  operate  the  dam,  power-plant,  and  transmission- 
lines.  But  such  permit  is  revocable  at  the  will  of  the  Depart- 
ment by  which  it  is  granted,  and  is  subject  to  such  conditions  as 
that  Department  may  impose,  not  only  when  the  permit  is 
granted,  but  subsequently  thereto.  Indeed,  the  permit,  under 
certain  circumstances,  may  be  automatically  revoked,  as  by  entry 
by  a  third  person  under  the  homestead  or  mining  laws.'  This 
unlimited  power  to  make  conditions  in  the  permit  and  to  change 
the  same,  allows  the  head  of  the  Department  to  exact  pecuniary 
burdens  and  tributes,  the  amount  of  which,  from  time  to  time, 
depends  upon  the  discretion  of  such  official.  He  has  not  power 
to  grant  a  permit  for  any  term  which  would,  for  any  length  of 
time,  give  stability  to  investment,  nor  the  power  to  make  the 
terms  and  conditions  thereof  free  from  unlimited  tmcertainties. 
Private  capital  has  halted  before  such  unbusiness-like  conditions. 
As  against  over  5,000,000  kilowatts  of  water  power  subject  to 
public-domain  law  which  are  now  capable  of  commercial  devel- 
opment, less  than  one-tenth  of  that  amount  has  been  developed. 

But  these  prohibitive  rules  do  not  alone  apply  to  the  water 
powers  which  are  themselves  a  part  of  the  public  domain.  There 
are  many  millions  of  kilowatts  of  developable  water  power  so 
located  that  their  development  or  operation  requires  some  use 
of  some  portion  of  the  public  domain,  either  for  power  plants 
or  transmission-lines.  Under  the  present  laws  such  incidental 
use,  however  small,  of  any  part  of  the  public  domain  is  subject 
to  permits  from  government  officials,  always  revocable  at  will 
and  subject  to  conditions,  and  changes  in  conditions,  at  the  dis- 
cretion of  the  official  granting  the  permit.  This  extends  the 
features  of  uncertain  tenure  and  of  indefinite  and  changeable 
conditions  to  such  an  extent  that  the  development  of  this  class 
of  water  powers  has  been  for  years,  and  still  is,  at  a  standstill. 


■  Acts  of  Feb.  26,  1897,  June  4,  18971  Feb.  15,  1901,  and  Feb.  i,  1905. 
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Water  Powers  on  Navigable  Streams:  Next,  'are  the  water 
powers  upon  navigable  streams  outside  the  public  domain.  The 
power  of  control  by  the  Federal  Government  over  these  arises 
solely  from  its  limited  constitutional  power  to  regulate  com- 
merce. This  is  in  no  sense  a  proprietary  right  or  interest.  It 
is  merely  a  limited  sovereign  right  of  control  for  the  particular 
purpose  specified.  Subject  only  to  that  limited  paramount  right, 
all  rights  of  regulation  and  proprietary  rights  to  the  use  and 
benefit  of  water  powers  belong  to  the  States  and  their  citizens, 
the  rule  of  property  rights  being  fixed  by  the  law  of  the  respective 
States. 

The  Act  of  March  3,  1899,  already  cited,  provides,  consist- 
ently with  the  constitutional  power  of  the  Congress  to  regulate 
commerce,  that  no  obstruction,  including  water-power  dams, 
shall  be  constructed  in  the  bed  of  a  navigable  stream  without 
the  consent  of  the  Congress.  This  prohibition  and  the  reserved 
power  of  consent  are  logically  retained  for  the  sole  purpose  of 
protecting  the  present  and  future  uses  of  streams  for  naviga- 
tion. The  consent  provided  had,  until  1906,  in  accordance  with 
the  statute  of  1899  ^^^  previous  similar  statutes,  been  granted 
in  each  case  by  a  special  act  of  the  Congress.  Each  such  stat- 
utory consent  contained  such  provisions  as  might  be  agreed 
upon  between  the  Congress  and  the  private  investor  who  was 
the  grantee  imder  the  consent.  These  diflferent  special  acts  vary 
in  the  nature  of  their  conditions;  but  under  most  of  them  con- 
struction has  been  made  and  vested  rights  thereby  acquired. 
Nevertheless,  the  legislative  tendency  to  disregard  private  prop- 
erty rights  and  investments  made  in  good  faith,  is  shown  by 
the  claim  now  asserted  by  many,  that  the  general  power  of 
repeal  or  amendment  reserved  in  those  special  acts  makes  such 
investments  lawfully  subject  to  any  further  burdens  or  condi- 
tions which  the  Congress  shall  at  any  time  arbitrarily  impose. 

This  claim  originated,  not  only  in  the  increasing  tendency, 
already  outlined,  of  legislators  to  disregard  the  equitable  as 
well  as  the  legal  right  of  investments  already  made,  but  also 
in  the  growing  prevalence  of  that  class  of  agitators,  already 
referred  to,  who  falsely  pretend  to  represent  the  cause  of  con- 
servation. Disregarding  the  constitutional  limitations  of  water- 
power  legislation,  they  argue  that,  as  water  powers  upon  navigable 
streams  can  be  lawfully  developed  only  after  consent  by  the 
Congress,  therefore  the  Congress  may  attach  to  such  consent 
any  conditions  which  it  chooses  to  establish — that  it  may  law- 
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fully  impose  any  burdens  upon  the  investor  or  reserve  any  right 
of  tribute  or  other  advantage  to  the  Government — all  as  con- 
ditions to  its  consent  What  the  constitution  does  not  permit 
directly,  indeed  that  which  it  prohibits,  they  would  accomplish 
by  indirection.  They  urge  legislation  by  which  the  advantages 
of  water-power  use  and  the  revenues  therefrom  shall  be  turned, 
either  from  the  States  in  which  they  were  located  or  from  the 
individuals  having  property  rights  therein,  to  the  general  govern- 
ment as  representing  the  people  at  large. 

The  advocacy  of  this  theory  of  conservation,  and  the  contest 
over  its  application  in  legislative  form,  have  been,  more  than 
an3rthing  else,  the  cause  of  the  lack,  in  the  United  States,  of 
proper  legislation  for  water-power  development.  It  was  intended 
by  the  Acts  of  June  21,  1906,  and  of  June  23,  1910,  to  establish 
the  statutory  conditions  for  any  consent  by  the  Congress  so 
that  afterwards  the  terms  of  those  Acts  should  become  part 
of  any  consent  granted.  It  was  the  fallacious  theory  of  con- 
servation already  suggested  that  made  those  acts  prohibitive, 
instead  of  promotive,  of  private  investments.  It  is  also  the 
same  pseudo-conservationists  who  are  urging  still  further  legis- 
lative restrictions  and  burdens  upon  investments,  and  who  are 
now  harassing  the  legislators  and  the  present  administration  at 
Washington  in  their  earnest  attempts  to  enact  l^slation 
which  shall  remove  the  present  legislative  obstacles  to  private 
investments. 

By  these  Acts,  of  1906  and  1910,  the  term  of  the  consent  can- 
not exceed  fifty  years ;  and  at  the  end  of  that  time  the  investor 
has  no  rights.  More  than  that,  even  before  the  expiration  of 
the  fifty  years  the  consent  may  at  any  time  be  arbitrarily  revoked 
without  a  return  to  the  investor  of  more  than  a  part  of  his 
necessary  investment.  The  investor,  therefore,  must,  in  addi- 
tion to  what  would  otherwise  be  fair  service-charges,  make 
his  charges  for  service  to  his  consumers  sufficient,  within  that 
period,  to  pay  back  to  him  the  entire  cost  of  his  investment. 
No  consideration  is  taken  of  the  fact  that  the  investor  might 
have  to  wait  five  or  ten  years,  or  more,  to  build  up  a  market 
which  would  consume  the  products  of  the  full  capacity  of  his 
plant.  By  the  increased  service-charges  imposed  he  cannot  in 
many  localities  meet  the  competition  with  steam  power,,  which, 
in  many  places,  at  the  present  cost  of  steam  power,  is  very  close. 
Indeed,  in  some  places  the  advantage  is  in  favor  of  steam  power. 
In  addition  to  this,  the  same  Acts  reserve  to  the  War  Depart- 
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ment  of  the  Government  the  power  to  impose  conditions  as  a 
part  of  the  permit  to  be  issued  by  that  Department  under  the 
consent  given  by  the  Congress,  and  also  to  change  such  condi- 
tions, according  to  discretion.  There  is  no  fixed  limit  to  such 
possible  conditions  and  burdens,  thus  making  the  basis  of  the 
permit  and  the  conditions  to  be  fulfilled  vague  and  uncertain. 

These  Acts  and  the  policy  therein  announced  have  been  so 
prohibitive  of  investment  that  investors,  almost  without  excep- 
tion, have  refused  to  apply  for  or  to  accept  any  permits  under 
them.  Their  prohibitive  effect  upon  investment,  and  therefore 
upon  the  development  of  water  powers,  has  been  demonstrated 
by  experience.  Reports  to  the  Congress,  by  those  who  have 
investigated  the  question  officially  and  otherwise,  are  recognized, 
by  all  who  really  seek  a  business-like  solution  of  the  problem, 
as  proving  the  insufficiencies  of  the  existing  law.* 

The  present  Congress  is  now  struggling  with  this  question. 
Those  who  appreciate  the  situation  are  seeking  to  remove  the 
present  legislative  obstacles  sufficiently  to  offer  business-like 
terms  and  conditions  for  private  investment.  They  would  make 
the  conditions  of  the  Government  permit  sufficiently  broad  to 
admit  of  the  preservation  of  all  present  and  future  navigation 
interests.  They  would,  however,  make  all  conditions  and  all 
burdens  upon  the  investor  as  specific  and  definite  as  possible, 
in  order  that  the  investor  may  know  in  advance  the  extent  of 
his  necessary  ultimate  investment  They  would  make  the  term 
of  the  permit  indeterminate,  and  revocable  only  for  cause,  or 
renewable  at  its  termination  upon  reasonable  terms,  thereby 
assuring  reasonable  stability  of  investment  and  avoiding  the 
necessity  of  excessive  charges  upon  consumers.  The  question  of 
rates  to  consumers,  it  is  proposed,  shall  be  left  to  the  commis- 
sions of  the  respective  States.  The  public  interests  are  to  be  pro- 
tected by  ample  provision  for  revocation  proceedings  in  case  of 
default  by  a  grantee  in  the  performance  of  the  conditions 
imposed. 

Whether  such  remedial  l^slation  shall  be  enacted  depends 
upon  the  extent  to  which  the  pseudo-conservationists,  above 
referred  to,  shall  be  able  to  exert  their  influence  against  the 
measures  now  under  consideration.  These  obstructionists  are 
conducting  an  organized  campaign  for  the  purpose  of  creating 

*  Report,  National  Waterways  Commission,  Senate  document  469,  62d 
Congress,  2d  Session,  page  54. 
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prejudice  in  the  minds  of  the  general  public  and  in  the  minds  of 
the  members  of  the  Congress  against  these  constructive  and 
remedial  measures.  In  the  meantime  the  leading  members  of 
the  Congress,  most  of  whom  have  informed  themselves  on  the 
question,  are  working,  irrespective  of  party  politics,  to  join 
with  the  present  administration  in  an  attempt  to  have  enacted 
the  only  legislation  which  will  remove  the  present  legislative 
obstacles  to  water-power  development. 

Water  Powers  at  Government  Navigation-Dams — ^There  is  a 
third  class  of  water  powers,  not  included  in  the  two  foregoing, 
which  are  also  under  Federal  control,  which  control,  however, 
rests  upon  a  basis  different  from  that  of  the  other  two.  The 
Federal  Government  sometimes,  at  its  own  expense,  builds  and 
operates  navigation-dams  for  the  general  use  of  the  public.  At 
such  dams  the  water  which  is  not  necessarily  used  for  naviga- 
tion affords,  under  the  head  and  fall  of  the  navigation-dam,  a 
developed  water  power.  Such  water  power  is  incidental.  The 
Government,  however,  having  acquired  the  riparian  rights  for 
its  navigation  improvements,  thereby  becomes  proprietor  of  such 
incidental  water  power.  The  scope  of  its  proprietary  interest 
depends  upon  the  extent  to  which  it  has  acquired  the  riparian 
rights ;  for  to  such  rights,  as  we  have  seen,  the  proprietary  inter- 
est attaches.  It  also  depends,  of  course,  upon  the  extent  to 
which  the  law  of  the  State  in  which  the  dam  is  located  vests 
in  the  riparian  owner  the  property  right  to  the  use  of  water 
power  incident  to  his  land. 

When  the  Government  has  acquired  all  the  riparian  rights 
to  which  the  water  powers  are  incident,  and  has  at  its  own 
expense  constructed  a  navigation-dam,  then  the  water  power 
incidentally  developed  thereby  is  rightfully  considered  to  belong 
to  the  Government  and  may  be  granted,  leased,  or  sold  by  the 
Government  as  by  any  other  proprietor. 

But  in  many  instances  the  physical  conditions  are  such  that 
the  development  of  water  power  alone  would  be  so  expensive 
that  it  would  not  jdeld  fair  returns  upon  the  investment  At 
the  same  time  improvement  for  navigation  at  Government 
expense  might  be  too  costly  either  as  a  navigation  or  a  water- 
power  improvement,  or  both.  In  such  instances  the  public 
interests  would  best  be  served  by  a  cooperation  between  the  Gov- 
ernment, in  the  interests  of  navigation,  and  the  private  investor, 
for  the  purpose  of  water-power  utilization.    This  class  of  cases 
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is  met  by  the  policy  of  a  cooperative  agreement  by  which  the 
private  investor  furnishes  such  part  of  the  necessary  investment 
as  he  can  economically  furnish,  and  the  balance  is  furnished  by 
the  Government.  Thereby  both  navigation  improvement  and 
the  development  of  water  powers  are  procured.  The  terms  of 
such  agreements  vary  according  to  the  different  conditions  in 
each  case.  This  statement  applies  to  those  dams  which,  from 
the  Government  viewpoint,  are  primarily  navigation-dams,  as 
to 'the  construction  and  operation  of  which  special  agreements 
are  necessary. 

Where  a  water-power  dam  in  a  navigable  stream  is  constructed 
by  private  capital  under  Government  consent,  the  policy  of 
the  past,  as  well  as  of  the  proposed  legislation,  contemplates 
that,  to  the  extent  which  is  consistent  with  a  fair  capital  invest- 
ment and  a  fair  return  thereon,  the  private  investor  shall  con- 
struct, maintain  and  operate,  free  of  expense  to  the  Government, 
navigation  facilities  as  a  part  of  and  in  connection  with  his 
water-power  development.  This  burden  is  deemed  to  be  imposed 
as  within  the  power  of  control  in  the  interests  of  navigation. 


STATE  LEGISLATION 

Upon  the  subject  of  state  control  of  water  powers  in  the 
United  States,  I  shall  offer  little  in  addition  to  what  has  already 
been  presented. 

Each  State,  subject  to  the  exercise  of  the  Federal  power  of 
control,  which  has  been  defined,  has  all  the  rights  of  control  over 
all  the  streams,  or  parts  of  streams,  both  navigable  and  unnavi- 
gable,  which  are  located  within  the  State,  and  over  the  water 
powers  therein.  This  does  not  mean  that  each  State  may  by 
legislation  make  water  powers  within  its  borders  the  source  of 
direct  advantage  or  revenue  to  the  State  itself.  Each  State 
and  its  legislature  are  bound  by  the  law  of  property  rights  with 
respect  to  water  powers  which  has  become  established  in  that 
State  and  under  which  vested  property  rights  have  been  acquired. 
This  makes  the  jurisdiction  of  the  States  over  water  powers 
somewhat  varying.  Generally  speaking,  in  any  State  where  the 
law  of  public  ownership  and  control  of  water  powers  has  been 
established  as  a  property  law  of  the  State,  a  statute  based  upon 
such  public  ownership  and  control,  and  having  regard  for  the 
particular  property  rights  there  established,  would  be  a  con- 
stitutional  and   enforcible   statute.     In   such   States   individual 
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water  rights  are  secured  under  laws  regulating  appropriation 
permits  and  in  various  ways  controlling  and  limiting  the  right 
of  private  use.  Such  States  are  those  among  the  States  west 
of  the  Mississippi  in  which  the  property  law  of  riparian  owner- 
ship either  has  never  been  established  or  has  been  established 
only  in  a  modified  form. 

But  the  rule  is  different  in  those  States  which,  as  I  have  said, 
lie  generally  along,  or  east  of,  the  Mississippi  River,  and  in 
which  the  law  of  riparian  rights,  both  upon  navigable  and 
unnavigable  streams,  has  been  established  as  a  property  right. 
In  such  States  a  statute  would  be  unconstitutional  if  based 
upon  the  theory  that  water  powers  are  a  resource  belonging  to 
the  entire  State,  or  that  the  advantages  and  revenues  from 
developed  water  powers  belong  primarily  to  the  entire  State. 
It  would  be  declared  by  the  courts  invalid,  as  confiscatory  of 
vested  private  riparian  property  rights.  It  should  be  kept  in 
mind  that  the  vested  property  rights  referred  to  are  not  con- 
fined merely  to  the  right  of  advantage  in  water  powers  actually 
developed.  The  right  of  development,  that  is,  the  right  of  the 
use,  of  water  rights  which  are  appurtenant  to  riparian  land, 
whether  the  water  powers  are  developed  or  not,  is  itself  an  inci- 
dent to  the  real  estate.  As  the  books  say,  it  is  a  right  belong- 
ing to  the  riparian  land  jurw  natura.  Under  our  law  the  only 
difference,  as  between  navigable  streams  and  unnavigable 
streams,  is,  that  this  property  right  is  subject,  in  the  case  of 
navigable  streams,  to  the  exercise  of  the  paramount  Federal 
control  for  the  specified  purpose  of  protecting  navigation 
interests. 

In  the  formulation  of  State  water-power  legislation  these  dis- 
tinctions are  often  overlooked.  Some  States  have  formed  com- 
missions to  control  water  powers  under  statutes  which  view 
the  public  right  of  ownership  and  control  too  broadly,  and 
which  in  effect  restrict  the  vested  rights  of  riparian  owners  to 
the  point  of  confiscation.  The  extent  to  which  such  statutes 
may  be  enforced  must  yet  be  determined  by  the  courts. 

In  some  States  the  courts  have  already  declared  against  such 
attempts  at  confiscation.  The  legislature  of  Wisconsin  passed 
a  statute  two  years  ago  which  was  based  upon  the  theory  of 
State  ownership  and  control  of  water  powers,  and  which,  in  sub- 
stance, attempted  to  repudiate  the  law  of  riparian  ownership. 
The  supreme  court  of  Wisconsin  promptly  declared  that  statute 
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invalid  on  the  ground  that  it  infringed  the  established  private 
property  rights  belonging  to  riparian  land.^ 

It  may  be  said,  however,  that  the  several  States  are  anxious 
to  have  their  respective  water-power  resources  developed  and 
used ;  and  that,  if  water-power  legislation  were  confined  to  that 
of  the  States,  there  would  have  been  no  lack  of  progress  such 
as  now  exists  in  the  United  States  in  regard  to  water-power 
development.  The  present  demand  is  for  large  power  sites 
instead  of  for  small  ones  such  as  are  found  upon  the  small, 
unnavigable  streams.  The  demand  is  for  the  opening  up  of  the 
water  powers  upon  the  large  "navigable  rivers"  of  the  country. 
This  does  not  mean  alone  those  rivers  which  are  at  present 
actually  navigable.  The  term  is  held  to  include  all  rivers,  and 
those  parts  of  rivers,  which  are  reasonably  capable  of  artificial 
improvement  for  commercial  navigation.  Therefore,  it  includes 
those  streams  upon  which  substantially  all  of  the  large  water 
powers  of  the  country  are  located.  State  legislation  can  never 
open  up  these  water  powers  to  use  until  Federal  legislation  shall 
be  so  adjusted  that  private  capital  may  feel  reasonably  safe  in 
making  investments  in  such  water-power  developments. 

Water-power  capital  in  the  United  States  is  now  waiting  for 
the  removal  of  the  Federal  legislative  obstacles  which  are  pro- 
hibitive of  investment.  Until  they  are  removed  the  great  water 
powers  of  the  United  States  will  continue  to  waste.  Meanwhile 
the  industrial  development  which  would  thereby  be  built  up  in 
our  country  is  being  driven  to  foreign  countries,  where  a  less 
suicidal  legislative  policy  is  retained. 

Rome  G.  Brown. 

Minneapolis,  Minn. 


^  State  ex  rel.  IVausau  Street  Railway  vs.  Bancroft,  148  Wis.  124. 
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De  nos  jours,  unc  discussion  sur  les  forces  hydrauliques  dans  les  Etats- 
Unis  doit,  necessairement,  ^tre  moins  une  discussion  de  leur  developpement 
que  de  leur  manque  de  developpement.  Cest  avec  un  veritable  etonnement 
qu'un  habitant  de  n*importe  quelle  contree  de  T Europe  doit  constater  qu'en 
Amerique  des  millions  de  kilowatts  d'energie  hydraulique,  dont  Tutilisa- 
tion  est  commercialement  possible,  ont  ete  pendant  des  annees  et  sont  en- 
core inutilises.  Son  etonnement  doit  ^tre  d'autant  plus  grand  que,  pendant 
ce  m6me  laps  de  temps,  des  millions  de  dollars  ont  vainement  cherch^  aux 
Etats-Unis  une  occasion  de  placement  dans  Texploitation  de  ces  forces 
hydrauliques.  Beaucoup  de  grandes  industries  qui  dependent  de  la  force 
hydraulique,  gftnees  aux  Etats-Unis  par  les  conditions  prohibitives  imposees 
aux  placements  sur  ces  forces,  se  sont  r^cemment  etablies  dans  d'autres 
pays  ou  cherchent  k  Ic  faire.  Comment  se  fait-il  que  dans  un  pays  ou  Ic 
progr^s  industriel  est,  d'une  maniere  generale,  si  avancc,  et  particuli^rement 
dans  la  science  de  I'utilisation  et  de  la  transmission  de  Tenergie  electrique  ; 
dans  un  pays  si  riche  en  ressources  naturelles  et  ou  affluent  les  grandes 
fortunes  et  les  capitaux,  Thistoire  de  Tutilisation  de  cette  grande  ressource 
naturelle  ne  soit  pas  une  histoire  de  progr^s,  mais  bien  une  histoire  de  stag- 
nation !  Comment  se  fait-il  que,  pendant  ces  derni^res  annees,  alors  que  Ic 
developpement  de  la  science  electrique  a  rendu  possible  I'usage  avantageux 
et,  consequemment,  la  conservation  des  forces  hydrauliques  qui  s'y  perdaient 
par  la  non-utilisation,  il  n'y  ait  eu,  relativement,  aucune  utilisation  de  la 
force  hydraulique  aux  Etats-Unis ! 

La  faute  n'en  est  ni  ii  un  manque  de  hardiesse,  ni  k  un  defaut  d'apprecia- 
tion  des  merveilleuses  possibilites  existantes,  ni  i  une  absence  de  debouches 
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inmiediats,  ni  k  un  manque  de  capitaux  disponibles,  ni  <k  une  heisitation 
deraisonnable  des  capitalistes  en  face  des  risques  que  presentent  actueM^- 
ment  de  semblables  placements.  La  faute  en  est  k  I'attitude  hesitante, 
capricieuse,  deraisonnable,  et  quelquefois  par  trop  sentimentale,  prise  vis- 
a-vis de  la  question  des  forces  hydrauliques  soit  par  la  legislation  f^derale, 
soit  par  les  legislations  d'Etat. 

Les  obstacles  k  .''utilisation  de  la  force  hydraulique  sont,  aux  Etats-Unis, 
purement  legislatifs.  La  legislation,  federale  ou  d'Etat,  a  manque  de  bon 
sens,  de  Constance,  de  prcvoyance.  Son  principal  caract^re  a  ete  Tinaction. 
Les  obstacles  d*un  caract6re  prohibitif,  que  la  legislation  oppose  depuis 
longtemps  au  placement  des  capitaux  privis  sur  les  forces  hydrauliques, 
sont  encore  en  vigueur. 


La  perte  des  forces  hydrauliques  aux  Etats-Unis. 

On  pent  estimer  k  150.000.000  de  kilowatts  la  force  hydraulique  suscep- 
tible, aux  Etats-Unis,  d'une  utilisation  definitive.  Cette  estimation  est  faite 
en  dehors  de  toute  consideration  des  conditions  actuelles  du  marche  ou  des 
possibilites  d'un  gain  proportionne  aux  placements. 

D'apr^s  le  plus  recent  calcul  authentique,  on  pent  affirmer,  en  toute 
surete,  quMl  y  a  dans  notre  pays  au  moins  15.000.000  de  kilowatts  de  force 
hydraulique  encore  inutiliscs,  qui  seraient  deji  exploites,  ou  seraient  actuel- 
lement  en  voie  d'exploitation,  si  la  legislation  qui  prevaut  en  matiire  de 
forces  hydrauliques  n*avait  pas  ete  de  nature  k  eloigner  les  capitaux  de 
tout  placement  sur  ces  forces.  La  somme  de  force  hydraulique  dej^  commer- 
cialement  utilisee  aux  Etats-Unis  est  approximativement  de  5.000.000  de 
kilowatts,  tandis  que  la  somme  de  force  vapeur  commercialement  utilisee 
est  tiois  fois  plus  grande.  II  y  a  done  actuellement  aux  Etats-Unis  75  % 
de  Tenergie  hydraulique  commercialement  utilisable,  qui  se  perd  sans 
aucune  necessite. 

Sur  cette  somme  de  forces  inutilisees,  environ  5.000.000  de  kilowatts 
se  trouvent  sur  des  cours  d'eau  navigables,  lesquels,  pour  la  plupart,  n'ap- 
partiennent  pas  au  domaine  public,  mais  sont  indirectement  soumis  k  la 
legislation  federale.  Un  nombre  egal  appartiennent  au  domaine  public  ou  sont 
situes  de  telle  mani^re  que  leur  utilisation  interesserait,  dans  une  mesure 
plus  ou  moins  grande,  le  domaine  public.  Ces  derniers  sont  plus  directement 
soumis  aux  r^glements  federaux.  11  y  a  done,  par  le  fait  des  prohibitions  et 
des  insuffisances  de  la  legislation  federale,  10.000.000  de  kilowatts  de  force 
hydraulique  actuellement  perdus  aux  Etats-Unis. 

Etant  donne  que  les  obstacles  legislatifs  viennent  principalement  de  la 
legislation  federale,  il  est  permis  de  dire,  en  se  pla^ant  k  un  point  de  vue  natio- 
nal., que  les  citoyens  meriteront  la  perte  ainsi  soufferte  tant  que,  par  le  moyen 
des  elections  nationales,  lis  n'auront  pas  force  leur  propre  legislature,  le 


Congris  dcs  Etats-Unis,  a  faire  des  lois  compatibles  avec  le  developpement 
des  forces  hydrauliques.  Mais  le  droit  et  Tintet^t  dans  la  solution  des  prc- 
bl^mes  presentes  sont  surtout  locaux.  La  n^cessit^  de  leur  solution  par  la 
promulgation  d'une  legislation  reparatrice  n'est  vraiment  appreci^e  et  com- 
prise que  1^  ov  ces  forces  hydrauliques  se  trouvent  en  plus  grande  quantite. 
II  importe  peu  que  les  legislatures  d'Etat  etablissent  leurs  lois  en  vue  de  la 
plus  grande  utilisation  de  la  force  hydraulique  ;  le  pays  continuera  k  souffrir 
d'un  manque  d'utilisation  de  ces  forces  tant  que  le  Congr^s  federal  persis- 
tera  peu  sagement  dans  une  legislation  prohibitive  des  placements. 

Dans  TEtat  d' Alabama,  par  exemple,  de  gros  capitalistes,  disireux  de 
faire  des  placements  sur  la  force  hydraulique,  ont  cherche  de  raisonnables 
conditions  d'exploitation  pour  les  300.000  kilowatts  d'energie  encore  inu- 
tilises  dans  les  larges  cours  d'eau  de  cet  £tat.  Lk,  les  lois  du  pays  sont  de 
nature  k  attirer  les  placements,  mais  il  a  ete  impossible  d'obtenir  des  actes 
du  Congris  federal  des  conditions  raisonnables  et  pratiques.  De  ce  fait,  cet 
Etat  et  ses  habitants,  aussi  bien  que  les  capitalistes  qui  desireraient  s'y 
installer,  se  sont  vu  refuser  le  privilege  d'utiliser,  pour  le  benefice  de  cet 
Etat  et  de  la  nation,  les  ressources  en  force  hydraulique  qui  s'y  trouvent. 
11  en  est  de  mime  de  FEtat  de  Washington,  avec  600.000  kilowatts  encore 
inutilisis;  de  New- York,  avec  non  moins  de  250.000  kilowatts  attendant 
Texploitation ;  de  Tennessee,  avec  200.000  kilowatts.  Dans  I'Etat  de  Connec  - 
ticut,  ou  la  population  est  si  dense  qu'avec  une  superficie  trois  fois  plus 
petite  que  celle  du  Danemark  la  population  y  est  d'environ  une  moitie  en 
plus,  50.000  kilowatts  restent  inutilis^s. 

Du  fait  de  ce  refus  du  Congrfes  fWeral  d'exercer  convenablenient  sa 
competence,  d'autres  Etats  et  d'autres  citoyens  se  voient,  malgre  leurs 
instances,  empiches  de  travailler  k  une  utilisation  parfaitement  possible  des 
forces  hydrauliques.  Telle  a  iU  Tattitude  prohibitive  du  Congr^s  federal 
dans  son  refus  persistant  de  changer  des  statuts  qui  sont  reconnus  inutiles 
et  d^raisonnables,  que,  depuis  1907  environ,  ce  Congris  n'a  jamais  accorde 
de  permis  en  vue  de  rendre  possible  Tutilisation  de  la  force  hydraulique  sur 
les  cours  d'eau  navigables  des  Etats-Unis.  Et  cependant,  durant  cette  mime 
piriode,  les  progris  realises  dans  la  science  de  I'utilisation  de  Tenergie 
hydraulique  ont  Hi  plus  grands  que  pendant  toutes  les  annees  precedentes. 

Le  mime  systime  dc  prohibition  ct  d'inaction  a  caracteris^  la  legislation 
du  Congrfes,  en  ce  qui  concerne  les  ventes  et  baux  de  forces  hydrauliques  sur 
les  terrains  publics  dcs  Etatc-Unis :  sous  cette  denomination  il  faut  com- 
prendre  les  terres  qui  nc  sont  pas  encore  devenues  proprietes  privies,  mais 
qui  sont  encore  possedees  et  controiecs  par  le  Gouvernement  federal  en 
qualite  de  proprietaire.  Elles  sont  connues  sous  Ic  nom  de  c  domaine  public  «. 
Tandis  que  certains  capitalistes  se  montraicnt  disf  cr cs  k  affronter  les  hasards 
d'line  tenure  incertaine  ct  la  menace  dc  revocation  prlilraiie  de  droits  qui 
l:ur  venaicnt  de  baux  conscntis  pir  k-  (j(  uvcrncircnt,  la  plupart  ont  recule 
devant  lOS  restrictions  ct  Ics  inccrtitiidcf;  nuxqiicllcs  leurs  placements  se 
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trouveraient  exposes.  11  en  resulte  que  des  millions  de  kilowatts  d'^nergie 
hydraulique,  dont  Texploitation  attirerait  les  placements  sous  une  legis- 
lation raisonnable,  restent  inutilis^s  sur  le  domaine  public. 

Beaucoup  de  grandes  industries,  apris  avoir  longtemps  attendu  Taccom- 
plissement  de  la  promesse  qui  leur  avait  Hi  faite  d'une  legislation  qui  leur 
offrirait  des  conditions  pratiques  de  placement  sur  les  forces  hydrauliques, 
ont  perdu  tout  espoir  de  cooperation  de  la  part  du  Congris  federal.  Quel- 
ques-unes  sont  parties  pour  le  Canada,  la  Norvige  ou  d'autres  pays 
etrangers.  D'autres  se  sont  retirees  vers  de  plus  petits  cours  d'eau,  dans 
les  regions  montagneuses  oil  le  cofit  de  Texploitation  est  plus  eieve,  mais 
ou  elles  trouvent  pour  leurs  placements  une  protection  pratique  dans  des 
lois  d'Etat  exemptes  du  caprice  et  des  incertitudes  de  I'intervention 
federale. 

La  perte  actuelle  des  forces  hydrauliques  dans  les  Etats-Unis,  telle  que 
je  viens  de  Tesquisser,  est  due  aux  obstacles  legislatifs  et  specialement  aux 
obstacles  apport^s  par  une  legislation  federale  defectueuse.  Aucun  progrte 
reel  dans  Tutilisation  des  ressources  hydrauliques  de  notre  pays  ne  pourra 
se  produire  avant  un  changement  du  systeme  legislatif  du  Congris  federal. 
En  expliquant  ces  obstacles  legislatifs  et  les  difficultes  qui  attendent  tout 
essai  fait  dans  le  but  d*en  triompher,  j'expose  done  le  plus  important  pro- 
bieme  se  rapportant  k  la  question  des  forces  hydrauliques  :  question  actuel- 
Icment  posee  au  peuple  des  Etats-Unis. 

Conditions  atfectant  le  problime  des  forces  hydrauliques. 

Pour  qu'un  etranger,  un  Fran^ais,  puisse  comprendre  les  difficultes  que 
rencontre  tout  essai  de  solution  du  probieme  hydraulique  dans  les  Etats* 
Unis,  il  est  necessaire  qu'il  ait,  des  le  debut,  presentes  k  Tesprit  certaines 
conditions  qui,  dans  une  large  mesure,  sont  particulieres  k  ce  pays.  Ces  con- 
ditions peuvent,  d'une  maniere  generale,  etre  ainsi  classees :  1^  conditions 
physiques ;  29  conditions  constitutionnelles ;  3°  conditions  politiques. 

Conditions  physiques.  Ces  conditions  sont  differentes  de  celles  presentees 
par  n'importe  quel  pays  d*  Europe.  L'application  du  probieme  de  la  force 
hydraulique  aux  Etats-Unis  doit  etre  faite  k  un  pays  dont  la  superficie 
est  approximativement  egale  k  celle  de  T  Europe  entiere.  Dans  ce  grand 
territoire,  la  topographie  du  pays,  la  dimension  et  le  caractere  de  ses  cours 
d'eau  sont  au  moins  aussi  varies  qu'ils  le  sont  dans  toute  TEurope.  De  plus, 
tandis  qu'au  point  de  vue  national,  tout  ce  territoire  nc  forme  qu*un  seul 
pays  sous  un  seul  gouverriement,  au  point  de  vue  des  Etats,  il  comprend 
environ  cinquante  gouvernements  souverains  et  districts. 

L*  Europe  comprend  environ  vingt  pays,  chacun  avec  un  gouvernement 
qui  lui  est  propre  et  qui  n'est  pas  soumis  k  une  juridiction  superieure. 

La  faculte  de  trouver  des  debouches  pour  renergie  hydraulique  et  ses 
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produits  est  aussi  un  facteur  Iris  important.  Tandis  que  le  d^veloppement 
industriel  ne  marche  pas  necessairement  de  pair  avec  la  densite  de  la  popu- 
lation, il  faut  bien  reconnaitre  que  les  facilites  de  vente  sont,  dans  les  diffe- 
rentes  localites,  generalement  proportionn^es  k  cette  densite.  II  est,  par  con- 
sequent, significatif  de  constater,  qu*avec  une  superficie  egale,  la  popula- 
tion des  Etats-Unis,  comparee  h  celle  de  T Europe,  n'est  que  de  1  pour  6. 
Si  nous  excluons  la  Russie,  la  superficie  des  Etats-Unis  est  pr^s  de  trois  fois 
plus  grande  que  celle  de  T  Europe,  tandis  que  sa  population  n'est  que  de  1 
pour  20  de  celle  de  T  Europe.  L'Etat  de  Nevada,  dont  la  dimension  est  k 
peu  pris  celle  de  la  moitie  de  la  France,  a  une  population  de  moins  d'une  per- 
sonne  par  deux  milles  carres.  Dans  certains  Etats  populeux  et  de  grande 
superficie  il  y  a  peu  ou  point  de  forces  hydrauliques.  Le  Texas,  avec  une  super- 
ficie plus  grande  que  celle  de  la  France,  n'a,  comparativement  parlant,  au- 
cune  force  hydraulique  exploitee  ou  k  exploiter.  II  en  est  de  m^me  dans  le 
Dakota  du  Nord,  bien  qu'il  ait  une  superficie  six  fois  sup^rieure  k  celle  de  la 
Belgique. 

Un  autre  fait  physique  important  est  que,  malgri  le  developpement 
stupifiant  des  voies  ferrees  aux  Efats-Unis,  il  y  a  dc  grandes  ^tendues  de 
territoire  qui  ne  connaissent  encore  aucun  des  moyens  de  transport 
modernes.  On  pent,  par  exemple,  en  se  servant  de  cartes  de  m^me  echelle, 
mettre  sur  une  carte  de  TOrdgon  une  carte  de  TOhio,  un  Etat  presque  la 
moitie  aussi  grand  que  TOrdgon,  sans  toucher  aucun  point  qui  soit,  jusqu'^ 
present,  traverse  par  un  chemin  de  fer.  Et  la  superficie  de  TOr^gon  est 
presque  ^gale  k  celle  de  la  moiti^  de  la  France. 

De  plus,  dans  les  Etats-Unis,  les  ressources  en  charbon  sont  en  train  de 
s'epuiser  rapidement.  La  consommation  totale  de  charbon  y  est  annuelle- 
ment  d'un  peu  plus  de  500.000.000  de  tonnes.  Etant  donnee  la  consomma- 
tion actuelle,  I'anthracite  disparaltra  avant  la  fin  de  ce  si^cle.  Or,  tandis 
que  les  ressources  en  houille,  dont  la  quantite  totale  a  ete  evalu^e,  peuvent 
durer  encore  des  slides,  le  prix  du  charbon  augmente  d'une  maniire  persis- 
tante.  Cette  augmentation  est,  actuellement,  plus  que  compensee  par  une 
croissante  ^conomie  dans  Tusage  de  la  force  vapeur.  La  d^pense  d'^tablis- 
sement  de  la  force  hydraulique  est  generalement  plus  elevie,  par  kilowatt 
produit,  que  la  depense  d*etablissement  de  la  force  vapeur.  Dans  beaucoup 
de  cas  m^me,  Tinteret  raisonnable  produit  par  cette  difference  de  depense 
payerait  le  charbon  necessaire  k  la  fabrication  de  la  vapeur.  Ce  n'est  que 
dans  des  conditions  exceptionnellement  favorables  que  la  force  hydraulique 
peut,  de  nos  jours,  entrer  en  competition  avec  la  force  vapeur.  Toute  mesure 
restrictive  arbitraire  tend  k  rendre  les  placements  sur  la  force  hydraulique 
plus  impossibles  encore.  Et  cependant,  ces  mesures  restrictives  mises  k  part, 
I'interSt  economique  du  pays  demanderait  que,  de  plus  en  plus,  on  rempla^St 
I'usage  de  la  force  vapeur  par  celui  de  la  force  hydraulique.  En  cela,  reco- 
nomie  realisee  par  le  consommateur  n'est  pas  le  point  le  plus  important. 
Les  interfits  economiques  de  la  nation  sont  vioies  dans  la  mesure  mSme  ou 
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les  forces  hydrauliques  susceptibles  d'un  developpement  commercial  sont 
laissees  inutilisees.  Cest  1^  une  perte  directe,  mais  qui  en  implique  une  autre 
—  la  perte  qui  r^sulte  de  la  consommation  du  charbon  ;  perte  qui  pourrait 
^tre  ivitee  par  I'usage  des  forces  hydrauliques,  forces  qui,  du  fait  mCme  de 
leur  nature,  ne  sont  pas  susceptibles  d'epuisement.  Quand  il  s*agit  du  char- 
bon, le  mot  conservation  doit  signifier  un  usage  aussi  restreint  que  possible 
ou,  du  moins,  aussi  retarde  que  possible ;  applique  h  la  force  hydraulique, 
il  signifie  un  usage  aussi  etendu  et  aussi  imm^diat  que  possible. 

Conditions  constitutionnelles.  De  sinenses  difficultes  particuliferes  aux 
Etats-Unis  viennent  des  lois  de  ce  pays  sur  la  propri^te  et  de  certaines  dis- 
positions de  la  loi  constitutionnelle  auxquelles  toute  legislation  doit  ^tre 
soumise.  Le  Congr^s  federal  est  une  legislature  aux  pouvoirs  expressiment 
limites  :  la  Constitution  fedirale  dcrite  specifiant  ces  limites.  Cette  loi  fon- 
damentale  ne  limite  pas  seulement  les  pouvoirs  du  Congris  federal,  mais 
elle  limite  aussi  les  pouvoirs  des  legislatures  d'Etat.  Cependant,  tout  pouvoir 
qui  n'est  pas  dei^gue  express^ment  par  cette  Constitution  au  Congr^s  fede- 
ral, ou  qui  n'est  pas,  par  ellc,  expressd/nent  refuse  aux  Etats,  est  reserve 
k  ces  derniers  en  tant  que  gouvernements  souverains  et  separes.  Bien  que  les 
lois  sur  le  droit  de  propriete  soient  generalement  uniformes  dans  les  diffe* 
rents  Etats,  elles  ne  le  sont  pas  toujours  en  ce  qui  concerne  certains  objets 
de  propriete.  Ceci  est  particulierement  vrai  en  ce  qui  touche  la  propriete 
des  forces  hydrauliques  quant  au  droit  d'utilisation.  Soumise  k  ces  pouvoirs 
du  Congris  federal  expressement  limites  par  la  Constitution  federale,  la 
loi  sur  les  droits  de  propriete  concernant  les  forces  hydrauliques  est  faite  par 
chaque  Etat  pour  son  territoire  (Water  Power  Co,  v.  Water  Commissioners, 
168  U.  S.,  358).  Ce  qui  ne  veut  pas  dire  que  la  legislature  d'Etat  puisse,  en 
aucun  temps,  etablir  ou  changer  arbitrairement  ces  droits  de  propriete.  La 
nature  et  retendue  de  son  pouvoir  k  cet  egard  sont  determinees  par  Tinter- 
pretation  legale  telle  qu'elle  est  de\k  etablie  par  les  decisions  de  la  plus 
haute  cour  judiciaire  de  cet  Etat.  Cela  une  fois  etabli,  TEtat  ne  peut  pas 
legiferer  en  derogation  de  ce  droit  de  propriete  sans  enfreindre  les  defenses 
de  la  Constitution  federate  qui  interdit  k  toute  legislature  soit  federale, 
soit  d'Etat,  d'empieter  sur  les  droits  personnels  ou  de  propriete  di]k  etablis. 

Le  seul  pouvoir  de  controle  du  Conseil  federal  sur  les  forces  hydrauliques 
ou  sur  les  cours  d'eau  k  force  hydraulique  decoule  du  pouvoir  que  lui  a 
donne  la  Constitution  federale  de  «  regler  le  commerce  »  entre  les  Etats. 
II  a  ete  admis  que  ce  pouvoir  comprenait  le  pouvoir  de  regler  les  moyens  de 
commerce  k  Tinterieur  des  Etats  et,  par  consequent,  de  regir  les  cours  d'eau 
commercialement  navigables  dans  le  but  de  proteger  leur  usage  en  vue  de 
la  navigation.  De  ce  fait,  le  Congrfes  federal  a  defendu  toute  construction 
dans  le  lit  des  cours  d'eau  navigables,  si  ce  n'est  apris  consentement  legale- 
ment  accorde  par  le  Congris  et  approbation  du  departement  de  la  guerre 
des  Etats-Unis  et  de  I'lngenieur  en  chef  (Chief  of  Engineers).  (Act  of  March 
3.  1899,  30  U.  S.  Statutes  at  Large,  1121.) 
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II  est  evident  que  ce  texte,  apprecie  k  sa  juste  valeur,  est  un  r^glement 
de  commerce  et  qu'il  ne  concerne  ni  directement,  ni  indirectement  la  r^gle- 
mentation  des  forces  hydrauliques  considerees  comme  telles.  II  est  egalement 
Evident  que,  le  pouvoir  de  reglementation  ne  pouvant  pas  depasserleslimites 
fix6es  par  la  Constitution  fed^rale,  le  droit  de  reglementation  des  grands 
cours  d'eau  est  limits  aux  mesures  necessaires  pour  la  protection  des  inte- 
rns de  la  navigation.  En  dehors  de  1^,  et  soumis  k  un  pouvoir  federal  ainsi 
limite,  le  pouvoir  de  reglementation  et  les  autres  fonctions  legislatives  con- 
cernant  les  forces  hydrauliques  appartiennent  aux  Etats  respectifs. 

Voici  done  le  problime  qui  se  pose  actuellement  aux  Etats-Unis.  Com- 
ment s'exprimera  le  consentement  federal  necessaire  pour  rutilisation  des 
forces  hydrauliques  dans  les  cours  d'eau  navigables?  Quelles  sont  les  restric- 
tions qui  peuvent  €tre  impos^es  et  qui  seront  imposees  par  le  Congrfes  fede- 
ral? D'aprfes  la  nature  mfime  de  la  loi  fondamentale,  le  Congrfes  doit  se  tenir 
dans  les  limites  de  son  autorite  constitutionnelle.  II  ne  doit  ni  empicter  snr 
les  droits  des  Etats  respectifs,  ni  violer  les  droits  de  propriete  des  individus 
tels  qu'ils  ont  ii&  etablis  par  les  lois  d' Etats. 

Ce  problime  de  Texercice  du  consentement  federal  est  encore  influence 
par  des  vues  divergentes  en  ce  qui  concerne  les  droits  particuliers  des  pro- 
prietaires  riverains  dans  les  differents  Etats.  Ces  droits  individuels  de  pro- 
priete, etablis  par  la  loi  des  Etats  respectifs,  appartiennent  en  general  k  deux 
classes,  selon  que  le  droit  coutumier  anglais  sur  les  droits  des  riverains  a  ou 
n'a  pas  ete  ^tabli  et  maintenu  comme  loi  de  TEtat  sur  la  propriete.  Dans  les 
Etats  qui  se  trouvent  le  long  ou  k  Touest  du  Mississipi  la  doctrine  du  droit 
coutumier  anglais  prevaut.  Ld,  soumis  seulement  au  droit  supreme  de  con- 
trole  du  Gouvernement  federal  et  de  TEtat,  le  propri^taire  riverain  a,  com- 
me accessoire  de  son  droit  reel  de  propriete,  non  la  propriete  des  eaiix  des 
cours  d'eau  dont  il  est  riverain,  mais  le  droit  d*en  user  comme  force  hydrau- 
lique  ou  pour  d'autres  usages  prives.  Ce  droit  est  un  droit  r6el  de  propriete 
et  tient  k  la  propriete  aussi  bien  que  les  autres  benefices  qui  decoulent  de  la 
situation  ou  de  la  nature  du  terrain.  Un  propri^taire  riverain  de  cette  cate- 
gorie  poss^de  le  droit  de  developper  et  d'utiliser  toute  la  force  hydraulique 
qui  pent  §tre  developpee  par  le  cours  naturel  de  la  rivifere  entre  Tentree  et 
la  sortie  de  son  fonds.  Ni  ce  droit  ni  le  benefice  de  cet  usage  ne  peuvent  ^tre 
enleves  ou  diminues  sans  compensation.  Le  proprietaire  doit  cependant 
ceder  ce  droit  d'usage  ou  le  modifier  dans  la  mesure  necessaire  k  une  plus 
grande  utilisation  du  cours  d*eau  pour  la  navigation.  Son  droit  est  soumis 
non  seulement  aux  besoins  ordinaires  de  la  navigation,  mais  aussi  k  Tusage 
des  facilit^s  de  navigation  qui  peuvent  fitre  creees  par  des  ameliorations 
artificielles.  Dans  les  Etats  de  TOuest,  la  loi  qui  a  ^te  etablie  d'une  mani^re 
g^nerale  et  qui  prevaut  actuellement,  est  cette  loi  d^rivee  de  la  loi  hispano- 
romaine  et  d'apr^s  laquelle  les  droits  de  propriete  concernant  Tusage  des 
eaux  des  cours  d*eau  pour  la  force,  Tirrigation  ou  d'autres  usages  privfs 
sont,  ind^pendamment  de  la  question  de  propriety  riveraine,  dependants 
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de  la  priorite  et  de  !*etendue  de  rappropriation  actuelle  du  cours  d'eau. 

Dans  la  mesure  ou  ces  droits  de  propriete  ont  ete  etablis  dans  un  Etat 
quelconque,  et  particuli^rement  \k  ou  des  droits  ont  ete  acquis  sous  rempire 
d'une  loi  de  propriete  de  ce  genre,  ces  droits  acquis  sont  des  droits  qui,  d'a- 
prfes  le  syst^me  de  gouvernement  constitutionnel  des  Etats-Unis,  ne  peuvent 
^tre  ni  negliges  ni  alt^res  par  aucune  legislature,  que  ce  soit  celle  du  Gouver 
nement  d'Etat  ou  celle  du  Gouvernement  federal.  Un  tel  empietement  es 
prohibe  non  seulement  par  la  Constitution  fed^rale  mais  aussi  par  la  cons 
titution  de  chacun  des  Etats.  Pour  6tre  constitutionnelle,  la  legislation  de 
TEtat  doit  respecter  les  limitations  exprimees  dans  la  constitution  de  TEtat 
et  dans  la  Constitution  federale.  Elle  doit  aussi  tenir  compte  des  pouvoirs 
constitutionnels  du  Congr^s  federal  pour  la  reglementation  des  cours  d'eau 
dans  rinterfit  de  la  navigation,  c'est-4-dire  pour  la  reglementation  du  com- 
merce. De  son  cote,  la  legislation  du  Congrfes  federal  doit  rester,  en  ce  qui 
concerne  les  forces  hydrauliques,  dans  les  limites  du  pouvoir  qui  lui  a  ^te 
express6ment  deldgu6  pour  la  reglementation  du  commerce.  Cette  legisla- 
tion doit  aussi  laisser  aux  Etats  respectifs  tous  les  autres  pouvoirs  de  rigle* 
mentation,  dans  la  mesure  ou  les  lois  de  ces  Etats  sur  la  propriete  ont  etabli 
ce  pouvoir  regulateur.  En  ce  qui  concerne  les  forces  hydrauliques,  toute 
legislation  feddrale  ou  d'Etat  doit  sauvegarder  les  droits  acquis  de  propriete 
individuelle. 

Le  Congr^s  federal  ne  peut  evidemment  pas,  sans  sortir  des  limites 
de  son  pouvoir,  exercer  un  controle  legislatif  direct  sur  les  forces  hydrauli- 
ques consider^es  comme  telles.  II  n'appartient  pas  davantage  k  aucun  Etat 
d'assumer  un  pouvoir  legislatif  plein  et  entier  sur  les  forces  hydrauliques  qui 
se  trouvent  sur  son  territoire.  A  ce  point  de  vue,  Tetendue  du  pouvoir  legis- 
latif d'un  Etat  est  iimitee  par  les  dispositions  constitutionnelles  pour  la 
protection  des  droits  de  propriety  auxquels  il  a  ete  fait  allusion  et  par  les 
autres  restrictions  de  ses  pouvoirs  qui  ont  dej^  6te  indiquees.  Le  pouvoir 
de  Legislation  federale  ou  d'Etat  n'est  pas  mesure  seulement  par  la  nature 
ou  Tetendue  du  bien  g6n6ral  public  que  cette  legislation  pourrait  produirc, 
mais  par  d'autres  considerations  encore. 

En  ce  qui  concerne  ces  limitations  des  pouvoirs  l^gislatifs  du  Gouver- 
nement federal  et  des  Gouvernements  d*Etat,  le  problfeme  du  controle 
legislatif  des  forces  hydrauliques  aux  Etats-Unis  diffire  sur  plusieurs  points 
de  ce  mfeme  probl^me  en  France  et  en  d'autres  contrees  d*  Europe. 

11  y  a  encore  une  autre  difference  deji  indiquee  :  la  difference  qui  existc 
entre  le  pouvoir  de  reglementation  que  le  Congr^s  federal  exerce  sur  les 
forces  hydrauliques  faisant  partie  du  domaine  public  et  celui  qu'il  exerce 
sur  les  forces  hydrauliques  appartenant  aux  terres  riveraines  situ^es  sur 
de  larges  cours  d*eau  navigables  en  dehors  du  domaine  public. 

Conditions  politiques.  D'autres  conditions,  qui  ne  sont  strictement  par- 
lant  ni  physiques  ni  constitutionnelles,  affectent  encore  le  probl^me  de  la 
force  hydraulique  aux  Etats-Unis.  Ces  conditions  sont,  de  leur  nature, 
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plutot  subjectives  ;  ce  sont  des  questions  de  temperament.  Elles  naissent  de 
I'attitude  morale  prise  par  certains  legislateurs  et  certains  citoyens  dont  !e 
systfcnie,  en  ce  qui  touche  la  force  hydraulique,  est  incompatible  avec  les 
conditions  physiques  du  pays,  ou  oppose  k  la  loi  constitutionnelle  actuelle. 
Bien  que  ces  syst^mes.particuliers  ne  representent  pas,  k  proprement  parler, 
des  programmes  politiques,  leur  influence  fait  neanmoins  obstacle  h  une 
legislation  plus  favorable  ^  la  question  des  forces  hydrauliques.  C*est  pour- 
quoi  ces  influences  peuvent  fitre,  par  extension,  considerees  comme  des  condi- 
tions politiques. 

Aux  Etats-Unis,  lorsque  les  limites  du  pouvoir  legislatif,  telles  qu*elles 
sont  determinees  par  la  Constitution,  sont  depassees,  les  tribunaux  ont  le 
droit  de  le  declarer,  et  leur  decision  est  finale  en  cette  matifere.  Quand  un 
tribunal  doit  juger  de  la  nature  constitutionnelle  d*une  loi,  la  presomption 
est  que  la  legislature  n*a  pas  excede  ses  pouvoirs,  et  que,  dans  la  mesure  de 
son  pouvoir  discretionnaire,  elle  a  exerce  ce  pouvoir  sagement.  II  faut  que 
le  contraire  soit  prouve,  sans  qu'aucun  doute  reste  possible,  pour  que  les 
tribunaux  frappent  de  nuUite  un  acte  d'une  legislature.  En  theorie,  notre 
Gouvernement  constitutionnel  presume  qu'en  elaborant  un  statut,  le  corps 
16gislatif  fera  son  possible  pour  se  garder  de  toute  legislation  inconstitution- 
nelle,et,s'il  devient  evident  qu'une  semblable  legislation  ait  ete  cependant 
dccretee,  il  estime  que  c'est  le  resultat  d*une  interpretation  erronee  mais 
consciencieuse  de  la  portee  et  de  I'effet  des  dispositions  constitutionnelles 
existantes.  Mais  cette  theorie  n'est  pas  appliquee  dans  la  pratique.  II  y  a, 
de  la  part  des  legislateurs  fWeraux  ou  d'Etat,  une  tendance  croissante 
k  dedaigner  ou  k  tenter  de  tourner  les  prohibitions  constitutionnelles.  La 
tendance  est  de  faire  des  lois  s'accordant  le  plus  possible  avec  les  exigences 
presentes  de  Topinion  populaire  et  de  laisser  aux  seuls  tribunaux  le  soin 
d*examiner  les  statuts  apr^s  quMls  ont  ete  decretes,  et  de  discerner  les  statuts 
ou  les  dispositions  des  statuts,  qui  sont  evidemment  contraires  k  la  loi  fonda- 
mentale  et  doivent,  en  consequence,  etre  rejetes  comme  nuls.  Les  tendances 
du  legislateur  moderne  se  manifestent  par  un  dedain  presque  temerairc 
des  limitations  constitutionnelles.  II  semble  dispose  non  sculement  k  leser 
les  droits  individuels  et  de  propriete,  autant  que  les  limites  posees  par  les 
prohibitions  constitutionnelles  peuvent  le  permettre,  mais  k  franchir  ces 
limites,  autant  que  semble  le  demander  la  mentalite  pr^sente  des  eiecteurs. 
II  se  dispense  d'apprecier  la  legislation  d'apr^s  la  Constitution  et  laisse 
cette  responsabilite  tout  entifere  aux  tribunaux.  Je  n'hesite  pas  k  dire  que 
cette  tendance  k  atteindre  et  k  depasser  les  limites  de  leurs  pouvoirs  cons- 
titutionnels  est,  de  nos  jours,  si  dominante  chez  les  legislateurs  federaux 
ou  d'Etat  que  des  statuts  sont  souvent  decretes  aux  Etats-Unis  qui  seraient 
rejetes  par  les  Parlements  du  Canada  ou  de  TAngleterre,  ou  par  les  corps 
legislatifs  d'autres  pays  dont  les  pouvoirs  de  legislation  s'appuient  sur  le 
sage  exercice  d'un  pouvoir  discretionnaire  large  et  illimite,  et  qui  en  se- 
raient rejetes  k  cause  mSme  de  leur  empietement  sur  les  droits  individuels 
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oil  de  propriete.  Cette  tendance  des  legislateurs  k  meconnaitre  les  limites 
de  leurs  pouvoirs  a  ete  censuree  par  la  Cour  feddrale  suprtme.  Void  com- 
ment cette  cour  s'est  exprim^e  dans  Taffaire  Knoxville  vs.  Water  Company, 
212  U.  S.  1,  18: 

«  Bien  que  les  tribunaux  soient  prets  a  remplir  leur  devoir  lorsqu*il 
y  a  evidence,  ils  ne  devraient  pas  ^tre  les  seuls  k  porter  le  fardeau  lorsqu'il 
s'agit  de  sauver  la  propriete  de  la  confiscation*.  Les  legislatures  et  autres 
corps  subordonnes,  auxquels  le  pouvoir  legislatif  a  ete  delegue,  devraient 
prendre  leur  part  de  ce  fardeau.  Notre  systfeme  social  s*appuie  largement 
sur  la  saintete  de  la  propriete  piivee,et  tout  Etat  ou  communaute  qui  cher- 
chera  k  s'attaquer  k  elle  decouvrira  vite  son  erreur  par  les  desastres  qui  s'en- 
suivront.  » 

Cette  pernicieuse  tendance  des  legislateurs  entrave  les  efforts  faits  pour 
cdicter  une  sage  reglementation  des  forces  hydrauliques. 

Ce  qui  vient  d'etre  dit  nous  am^ne  k  parler  d*une  autre  condition  interes- 
sant  la  question  des  forces  hydrauliques.  Je  veux  parler  de  Tinfluence  de 
ceux  qui  voudraient  obtenir  des  modifications,  des  changements  et  mfime 
la  suspension  des  limitations  constitutionnelles  au  moyen  d'interpretations 
judiciaires  ou  par  d'autres  methodes  detournees,  au  lieu  de  demander  au 
legislateur  une  modification  expresse.  lis  insistent  pour  que,  par  interpre- 
tation, et  en  considerant  le  soi-disant «  pouvoir  de  police » du  Gouvernement 
comme  superieur  k  toute  disposition  de  la  loi  fondamentale,  les  tribunaux 
arrivent  k  tourner  les  limitations  constitutionnelles  et  laissent  ainsi  aux 
legislateurs  toute  liberte  dans  leurs  efforts  pour  l^giferer  en  derogation  des 
droits  de  propriete.  La  legislation  que,  sous  pretexte  du  bien  public,  ces 
agitateurs  demandent  aux  tribunaux  de  mettre  en  vigueur  confisquerait 
de  fait,  au  profit  du  Gouvernement  federal  et  du  Gouvernement  de  TEtat, 
la  propriete  de  toutes  les  forces  hydrauliques  naturelles  du  pays,  et  tout 
droit  aux  revenus  et  benefices  qui  decouleraient  du  developpement  et  de 
Tutilisation  de  ces  forces.  C'cst  en  plaidant  ces  vues  extremes  que  de  sembla- 
bles  theoriciens  ont  fait  obstacle  k  Tadoption  d'une  sage  legislation  des 
forces  hydrauliques. 

Une  influence  de  m^me  nature  est  exercee  par  ceux  qui  reclament  une 
plus  grande  centralisation  des  pouvoirs  dans  le  Gouvernement  federal  et 
qui,  par  une  legislation  empietant  sur  les  droits  des  Etats  respectifs  et  sur 
les  droits  de  propriete  de  leurs  citoyens,  voudraient  faire  du  Gouvernement 
federal  un  gouvernement  paternaliste  qui,  tout  en  paraissant  reglemen- 
ter  le  commerce,  mettrait  la  main  sur  Tindustrie,  et  qui,  de  fait,  possederait 
et  mettrait  en  action,  dans  le  pays  entier,  tous  les  moyens  de  commerce, 
de  transport  et  de  communication. 

Ces  influences  obstructives  et  d'autres  encore  sont,  dans  une  certaine 
mesure,  de  tendance  socialiste  ;  les  socialistes  aux  Etats-Unis  concentrent, 
en  effet,  toute  Topposition  active  qu'ils  font  aux  institutions  existantes  dans 
leurs  attaques  contre  les  limitations  de  la  Constitution.  Leurs  efforts  tendent 
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k  favoriser  le  niepris  de  cette  Constitution,  lis  voudraient  que  les  tribunaux 
refusassent  d'admettre  les  prohibitions  constitutionnelles  en  ce  qui  touche  la 
Legislation.  lis  pretendent  que  ce  n'est  que  par  usurpation  que  les  tribunaux 
eux-m^mes  exercent  la  fonction  judiciaire  de  declarer  les  lois  inconstitution- 
nelles.  lis  voudraient  les  depouiller  de  Texercice  de  cette  fonction  et  ouvrir 
la  voie  a  la  suppression  du  droit  de  propriety  en  investissant  ceux  qui 
votent  la  loi  du  pouvoir  direct  et  aibitraire,  non  seulement  de  proposer 
et  de  voter  des  statuts,  mais  encore  d'imposer  leur  volont^  aux  tribunaux 
en  ce  qui  touche  Texecution  de  tons  les  statuts,  et  cela,  sans  tenir  compte 
de  la  Constitution. 

Si  paradoxal  que  cela  puisse  par^ltre,  il  n'en  est  pas  moins  vrai  qu'aux 
Etats-Unis  Tinfluence  la  plus  nuisible  k  la  conservation  des  forces  hydrau- 
liques  est  Tinfluence  exercee  par  quelques  agitateurs  qui  s'arrogent  le  titrc 
de  «  conservateufs  » («  conser\^ationists  »). 

Comme  les  placements  de  capitaux  prives  sont  indispensables  au  dive- 
loppement  de  la  force  hydraulique,  un  conservateur  logique  devrait  favo- 
riser une  legislation  offrant  des  conditions  de  nature  h  attirer  de  semblables 
placements.  Celui  qui,  soit  comme  citoyen,  soit  comme  legislateur,  emp^chc 
une  telle  legislation  n*est  pas  un  conservateur.  C'est  un  obstructionniste. 
Quand  un  tel  obstructionniste  cherche  k  exciter  des  prejuges  contre  une 
legislation  reparatrice  en  repandant  de  fausses  informations  parmi  les  legis- 
lateurs  et  parmi  le  peuple,  et  quand  il  cherche  k  avancer  ses  propres  ambi- 
tions politiques  en  faisant,  dans  les  journaux,  de  la  reclame  pour  lui  et  pour 
ses  sophismes,  il  devient  ce  que  nous  appelons,  en  Amerique,  un  demagogue. 
Nous  avons,  en  Amerique,  beaucoup  de  semblables  pseudo-conservateurs, 
dont  la  funeste  influence  a  retarde  la  legislation  de  la  force  hydraulique  et 
qui,  maintenant,  s'opposent  aux  sinc^res  tentatives  faites  pour  remission 
d:^s  lois  reparatrices  et  efficaces.  Un  de  ces  derniers,  actuellement  candidat 
pour  un  si^ge  de  senateur  des  Etats-Unis,  est  k  la  tete  d'une  organisation 
qui,  en  ce  qui  concerne  les  forces  hydrauliques,  est  tr^s  faussement  appelee 
un  Congr^s  de  «  Conservation  ». 

Ce  groupe  d'agitateurs  m^ne  actuellement  une  campagne  organisee  dans 
le  but  de  creer,  dans  I'esprit  du  public  et  dans  celui  des  membres  du  Congrfes 
federal,  des  prejuges  contre  la  suppression  des  obstacles  opposes  par  la 
legislation  actuelle  aux  placements  sur  la  force  hydraulique.  Leur  conception 
de  la  «  conservation  »  des  forces  hydrauliques  a  pour  effet  de  retarder  et 
d'emp^cher  Tutilisation  de  ces  forces.  lis  disent,  qu'au  moyen  de  statuts 
edictes  k  cet  effet,  le  Gouvernement  federal  devrait  revendiquer  un  controle 
l^gislatif  sur  toutes  les  forces  hydrauliques  de  tous  les  cours  d*eau  et  de 
leurs  tributaires,  petits  et  grands,  et  sur  toutes  les  chutes  deja  am^nagees. 
lis  voudraient  repudier  les  droits  de  propricte  privee,  etablis  par  les  lois 
des  Etats  au  profit  des  riverains ;  decreter  et  mettre  en  vigueur  une  legis- 
lation qui  priverait  les  terres  riveraines  et  leurs  proprietaires  du  benefice 
et  dc  Tusage  des  forces  hydrauliques.  lis  voudraient  confisquer  soit  les  forces 
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hydrauliques  elles-in^mes,  soit  leur  produit,  au  profit  du  Gouvernement 
general  considere  comme  gardien  des  droits  de  I'ensemble  de  la  nation.  Et 
c*est  par  des  methodes  peu  loyales,  par  le  mepris  des  sauvegardes  constitu- 
tionnelles  qui  protfegent  les  droits  de  propriete,  qu'ils  voudraient  decreter 
ct  mettre  en  vigueur  une  pareille  legislation. 

lis  pref^reraient  que  leur  plan  fut  realise  par  le  Congr^s  federal  lui-meme, 
qui  aurait  alors  pour  pretexte  d'exercer  le  pouvoir  limite  qu'il  a  de  reglemen- 
ter  le  commerce.  II  est  evident  qu'une  legislation  federale  de  cette  nature 
empieterait  non  seulement  sur  les  droits  de  propriety  dans  la  plupart  des 
Etats,  mais  qu'elle  empieterait  aussi  sur  le  pouvoir  de  controle  reserve  aux 
Etats.  De  plus,  elle  priverait  les  Etats  riches  en  ressources  hydrauliques,  et 
leuis  citoyens,  de  tout  benefice  legal  des  ressources  de  ce  genre  qui  lui  appar- 
tiennent  ou  qui  appartiennent  en  particulier  aux  proprietaires  riverains. 
Dans  le  cas  on  un  tel  r^sultat  ne  pourrait  pas  fitre  effectue  par  la  Legisla- 
tion federale,  les  outranciers  dont  il  est  ici  question  voudraient  voir  ces 
m§nies  pouvoirs  de  legislation  exerces  par  les  Etats  respectifs. 

Ces  agitateurs  ne  representent  ni  le  progr^s  ni  la  reforme.  lis  se  soucient 
aussi  peu  que  nMmporte  quel  socialiste  de  la  loi  fondamentale.  La  legisla- 
tion quMls  favorisent  est  impossible  avec  notre  syst^me  de  gouvernement, 
parce  qu'elle  serait  incompatible  avec  la  conception  du  pouvoir  legislatlf 
telle  que  Tadmettent  les  juristes  et  les  hommes  de  loi.  Mais  I'insistance  avec 
laquelle  ils  pronent  leurs  idees  reussit,  du  moins,  k  obscurcir  les  problfemes 
que  les  legislateurs  ont  k  resoudie  et  k  en  rendre  la  solution  plus  difficile. 

Un  simple  resume  des  faits,  objectivement  exposes,  ne  suffirait  pas  a 
donner  une  idee  adequate  du  probl^me  de  Tutilisation  de  la  force  hydrauliquc 
aux  Etats-Unis.  Ce  resume  suffirait  beaucoup  moins  encore  k  expliquer 
les  difficultes  qui  ont,  pendant  si  longtemps,  empSche  sa  solution.  Aussi,  ne 
me  suis-je  pas  borne  k  montrer  par  des  chiffres  Tabsence  d*utilisation  des 
forces  hydrauliques,  ni  k  enumerer  les  mesures  legislatives  actuellement  en 
vigueur  et  celles  dont  la  promulgation  est  proposee.  Le  probl^me  de  la  force 
hydraulique  aux  Etats-Unis  implique  une  contestation  entre  differentes 
theories  de  legislation.  Les  influences  d'obstruction  sont  en  grande  mesurc 
subjectives  et  leur  persistance  constitue  la  cause  principale  de  la  persistance 
des  obstacles  et,  par  1^,  la  cause  principale  de  la  stagnation  des  progres  de  la 
force  hydraulique  dans  notre  pays.  Ayant  expliqu^  la  nature  des  conditions 
qui  affectent  la  legislation,  je  parlerai  brievement  des  lois  qui  regissent 
actuellement  les  forces  hydrauliques  aux  Etats-Unis  et  de  la  legislation 
proposee  envue  de  promouvoir  leur  utilisation. 

Ligislation  fUitale. 

Tout  ce  qui  a  ete  dit  des  retards  causes  par  la  Legislation  federale  ct  des 
modifications  proposees  pour  cette  legislation  concerne  trois  espices  de 
controle  federal  des  forces  hydrauliques. 
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Forces  hydrauliques  sur  le  Domaine  public.  Le  «  Domaine  public  »  com- 
prend  les  diff^rents  districts  situ^s  pour  la  phipart  dans  les  Etats  de  Tex- 
trfime  Quest  et  possed6s  par  le  Gouvernement  federal  en  vertu  d'un  titre 
qui  est,  de  sa  nature,  un  titre  de  propriety  et  non  un  simple  droit  souverain 
de  controle  et  de  reglementation  en  vue  d'un  int^r^t  public  special.  Ces 
terres  renferment  la  plupart  de  celles  qui  sont  consid^rees  comme  les  reserves 
forestiferes.  A  cette  classe  de  terres  se  trouvent  jointes  les  forces  hydrauliques 
qui  ne  font  point  partie  du  domaine  public,  mais  qui  ne  pourraient  £tre  uti- 
lisees  sans  un  usage  plus  ou  moins  grand  des  terres  appartenant  k  ce  domaine, 
soit  pour  la  canalisation,  le  passage  des  lignes  de  transmission  de  Tenergie 
Qu  d*autres  travaux. 

Lorsqu'il  veut  utiliser  les  forces  hydrauliques  qui  font  partie  du  domaine 
public,  le  capitaliste  doit,  tout  d'abord,  obtenir  une  autorisation  du  Depar- 
tement  du  Gouvernement  qui  a  une  competence  sur  la  terre  en  question. 
Ce  d^partement  est  gen^ralement  cclui  de  Tlnterieur.  L'autorisation  doit 
comprendre  le  droit  de  construire,  entretenir  et  mettre  en  oeuvre  le  barrage, 
le  materiel  et  les  lignes  de  transmission.  Mais  cette  autorisation  est  revocable 
k  volonte  par  le  d^partement  qui  Ta  accord£e  et  elle  est  soumise  k  toutes  les 
conditions  que  ce  departement  peut  imposer ;  non  seulement  au  moment 
ou  Tautorisation  est  accordee,  mais  posterieurement.  En  fait,  cette  autori- 
sation peut  £tre  automatiquement  revoquie  en  certaines  circonstances  ;  par 
exemple,  par  la  soumission  d'un  tiers  k  la  loi  du  homestead  ou  k  la  loi 
sur  les  mines  (Acts  of  Feb.  26, 1897,  June  4, 1897,  Feb.  15,  1901,  and  Feb.  1 
1905). 

Ce  pouvoir  illimite  de  poser  des  conditions  k  I'autorisation  et  d'en  chan- 
ger les  conditions,  permet  au  chef  du  Departement  d'exiger  des  redevances 
p^cuniaires  dont  Timportance  depend  parfois  de  la  discretion  de  ce  fonction- 
naire,  qui  n*a  ni  le  pouvoir  d'accorder  une  autorisation  qui  donnerait  aux 
placements  la  stabilite  pendant  un  temps  determine,  ni  le  pouvoir  de  mettre 
la  duree  et  les  conditions  de  cette  autorisation  k  Tabri  d'eventualit^s  illi- 
mitees.  Le  capital  prive  a  hesite  en  face  de  conditions  aussi  peu  pratiques. 
Sur  plus  de  5.000.000  de  kilowatts  de  force  hydraulique  soumis  k  la  loi 
du  domaine  public  et  qui  sont  actuellement  susceptibles  d'un  emploi  com- 
mercial, moins  d'un  dixiime  a  ^te  utilise. 

Mais  ces  lois  prohibitives  ne  s'appliquent  pas  seulement  aux  forces 
hydrauliques  faisant  partie  du  domaine  public.  II  y  a  des  millions  de  kilo- 
watts de  force  hydraulique  utilisable  qui  sont  situes  de  telle  sorte  qu'ils  ne 
pourraient  Mre  utilises  sans  quelque  usage  du  domaine  public,  soit  pour  les 
travaux  d'amenagement  soit  pour  le  passage  des  lignes  de  transmission. 
Sous  le  regime  l^gal  actuel,  Tusage  accidentel,  si  petit  soit-il,  d'une  partie 
quelconque  du  domaine  public  est  soumis  aux  autorisations  des  fonction- 
naires  du  gouvernement ;  autorisations  toujours  rivocables  k  volonte  et 
sujettes  k  toutes  les  conditions  et  changements  de  conditions  que  veut  leur 
imposer  le  fonctionnaire  qui  a  accord^  Tautorisation.  Tout  ceci  rend  la  tenure 
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si  incertaine,  les  conditions  si  ind^finiment  changeantes,  que  rutilisation 
de  cette  classe  de  forces  hydrauliques  a  ete  pendant  des  annees  et  est  encore 
complfetement  arrfitee. 

Forces  hydrauliques  des  cours  d'eau  navigables.  Viennent  ensuite  les  forces 
hydrauliques  sur  les  cours  d'eau  navigables  qui  se  trouvent  en  dehors  du 
domaine  public.  Le  Gouvernement  f ^d^ral  n'a  sur  ces  cours  d'eau  que  le  pou- 
voir  de  controle  qui  decoule  de  son  pouvoir  constitutionnel  limite  h.  la  r^gle- 
mentation  du  commerce.  Ceci  n'est  k  aucun  point  de  vue  un  droit  ou  un 
interfit  de  proprietaire.  C'est  tout  simplement  un  droit  de  controle,  souverain 
mais  limit^  au  but  particulier  qui  vient  d'etre  indique.  Soumis  seulement  k 
ce  droit  de  controle,  tous  les  droits  de  r^glementation  et  de  proprietaire  sur 
Tusage  et  les  b^n^fices  des  forces  hydrauliques  appartiennent  aux  Etats  et 
&  leurs  citoyens,  le  riglement  des  droits  de  propriiti  6tant  fixe  par  la  loi 
des  Etats  respectifs. 

L'acte,  dej^  cite,  du  3  mars  1899  stipule,  conformement  au  pouvoir  cons- 
titutionnel du  Congrfes  de  riglementer  le  commerce,  qu*aucun  barrage  de 
forces  hydrauliques,  ni  aucun  autre  ouvrage  pouvant  faire  obstruction,  ne 
sera  construit  dans  les  cours  d'eau  navigables  sans  le  consentement  du  Con- 
gris.  Cette  prohibition  et  ce  droit  reserve  de  consentement  ne  sont  logique- 
ment  maintenus  qu'en  vue  de  protiger  Tusage  present  et  futur  des  cours  d'eau 
en  vue  de  la  navigation.  Jusqu*en  1906,  le  consentement  stipule  avait  ete, 
conformement  au  statut  de  1899  et  k  d'autres  statuts  anterieurs  et  similaires, 
accorde  chaque  fois  par  un  acte  special  du  Congr^s.  Chacun  de  ces  consen- 
tements  donnes  en  forme  de  loi  contenait  des  dispositions  sur  lesquelles  le 
Congris  et  le  capitaliste  en  faveur  duquel  la  concession  etait  consentie 
avaient  k  se  mettre  d'accord.  Ces  diff^rents  actes  particuliers  varient  par 
la  nature  de  leurs  conditions;  mais  la  plupart  d'entre  eux  ont  autoris^  les 
constructions  et  maintenu  les  droits  acquis.  Neanmoins  la  tendance  de  la 
legislation  k  meconnattre  les  droits  prives  de  propri^te  et  les  placements 
faits  de  bonne  foi  se  manifeste  dans  la  pretention  souvent  soutenue,  que  le 
pouvoir  g6n^ra]  de  revocation  et  d'amendement  r6serv6  dans  ces  actes 
particuliers  a  pour  consequence  de  soumettre  legalement  ces  placements 
k  toutes  les  charges  et  conditions  qui  pourront,  en  tout  temps,  leur  €tre 
arbitrairement  imposees  par  le  Congrfes. 

Cette  pretention  est  nee,  non  seulement  de  la  tendance  croissante  des 
l^gislateurs  k  meconnattre,  aussi  bien  en  ^quite  qu'en  droit,  les  droits  acquis 
aux  placements  dej^  effectuis  ;  mais  encore  de  Tinfluence  croissante  de 
cette  classe  d'agitateurs,  dont  il  a  deji  ete  parle  et  qui  pretendent  fausseir.cnt 
representer  la  cause  de  la  conservation.  M^prisant  les  lestrictions  constiti:- 
tionnelles  de  la  legislation  des  forces  hydrauliques,  ils  soutiennent  que,  ces 
forces  ne  pouvant  etre  legalement  utilisees  qu'aprfes  autorisation  du  Congrfes, 
le  Congres  pent,  en  consequence,  attacher  k  cette  autorisation  toutes  les 
conditions  quMl  lui  plaira  d'etablir ;  quil  pent  legalement  imposer  n'im- 
porte  quelle  charge  au  concessionnaire  et  reserver  au  Gouvernement  tout 
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droit  k  une  redevance  ou  k  d'autres  avantages  ;  ct  cela  comme  conditions  de 
son  consentement.  Ce  que  la  constitution  ne  permet  pas  directement,  bien 
plus,  ce  qu'elle  defend,  ils  voudraient  Taccomplir  par  des  voies  d^tourn^es. 
lis  demandant  avec  instance  une  legislation  par  laquelle  les  avantages  qui 
d^coulent  de  I'utilisation  et  des  ressources  de  la  force  hydraulique,  passe- 
raient  des  Etats  dans  lesquels  cette  force  est  situ^e,  ou  des  individus  qui  la 
possMent  l^galement,  au  Gouvernement  federal  consid^re  comme  reprf- 
sentant  de  la  masse  du  peuple  americain. 

La  defense  de  cette  th^orie  de  conservation  et  les  contestations  soulevees 
au  sujet  de  son  application  legale  ont  ete,  aux  Etats-Unis,  la  plus  grande 
cause  du  manque  d'une  legislation  favorisant  Tutilisation  de  la  force  hydrau- 
lique.  Par  les  actes  du  21  Juin  1906  et  du  23  Juin  1910,  on  s*6tait  propose 
d'etablir  les  conditions  legales  de  tout  consentement  du  Congr^s,  de  mani^re 
k  ce  que,  dans  la  suite,  les  conditions  fixies  par  ces  lois  fassent  partie  de 
tout  consentement  accorde.  Ce  fut  la  fallacieuse  theorie  de  conservation 
dont  il  a  dej^  ete  parie,  qui  donna  un  caractire  prohibitif  k  ces  actes  qui 
auraient  du  favoriser  les  placements  privfe.  Ce  sont  encore  ces  pseudo- 
conservateurs  qui  demandent  de  nouvelles  restrictions  legislatives  et  de 
nouvelles  charges  pour  les  placements,  et  qui,  par  leurs  instances,  harceient 
les  legislateurs  et  Tadministration  actuelle  de  Washington  dans  leurs  tenta- 
tives  sinceres  en  vue  d'edicter  une  legislation  qui  ecarterait  les  obstacles 
mis  aux  placements  prives  par  la  legislation  actuelle. 

Par  ces  actes  de  1906  et  de  1910,  la  duree  de  Tautorisation  ne  pent  pas 
depasser  cinquante  ans.  Bien  plus,  mSme  avant  Texpiration  de  ce  terme, 
Tautorisation  pent  Ctre  en  tout  temps  arbitrairement  revoquee  sans  qu'il 
soit  rendu  au  concessionnaire  plus  d'une  partie  du  placement  qu'il  a  du  faire. 
Afin  de  rentrer  dans  ses  avances  de  fonds,  le  concessionnaire  doit  done,  pen- 
dant le  temps  limite  de  son  contrat,  demander  k  ses  consommateurs  un  prix 
excessif.  II  n'est  tenu  aucun  compte  du  fait  que  le  concessionnaire  doit  sou- 
vent  attendre  cinq,  dix  ans  et  plus  avant  d*avoir  trouve  des  debouches 
suffisants  pour  la  consommation  de  tous  les  produits  de  son  exploitation. 
Etant  donne  le  prix  tr^s  eieve  quMl  est  oblige  de  demander,  il  ne  pent  pas, 
en  beaucoup  d'endroits,  soutenir  la  concurrence  avec  la  force  vapeur : 
concurrence  tr^s  serieuse  par  le  fait  du  coiSt  actuel  de  la  force  vapeur.  L'a- 
vantage  reste  tout  k  fait  k  celle-ci  en  certaines  localites.  Ces  actes  reservent 
encore  au  oepartement  de  la  Guerre  le  pouvoir  d*imposer  des  conditions  k 
Tautorisation  qu*il  doit  donner  d'aprfes  Tacte  du  Congr^s  et  de  changer  ces 
conditions  k  volonte.  Aucune  limite  fixe  n'etant  posee  aux  conditions  et 
aux  charges  qui  peuvent  etre  imposees,  les  bases  de  Tautorisation  et  les  con- 
ditions k  remplir  demeurent  vagues  et  incertaines. 

Ces  actes  et  le  systeme  qu'ils  impliquent  ont,  en  ce  qui  concerne  les 
placements,  un  caractere  si  prohibitif  que  les  capitalistes,  presque  sans 
exception,  ont  refuse  de  demander  ou  d'accepter  les  autorisations  accordees 
d'aprfes  ces  actes.  Leur  effet  prohibitif  sur  les  placements  et,  consequemment, 
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sur  rutilisation  des  forces  hydrauliques,  a  et6  d^tnontre  par  Texpirience. 
Les  rapports  fails  au  Congr^s,  par  ceux  qui,  officiellement  ou  autrementi 
ont  examine  la  question,  dimontrent  h  tous  ceux  qui  cherchent  vraiment 
une  solution  pratique  du  probl^me,  les  insuffisances  de  la  loi  actuelle. 
(Report,  National  Waterways  Commission,  Senate  Document  469,  62nd 
Congress,  2nd  Session,  page  54.) 

Le  Congris  est  actuellement  en  train  de  se  debattre  contre  cette  question 
de  la  force  hydraulique.  Ceux  qui  comprennent  la  situation  cherchent  k 
ecarter  suffisamment  les  obstacles  elev^s  par  la  legislation  actuelle  pour 
offrir  aux  placements  priv^s  des  clauses  et  des  conditions  qui  puissent  6tre 
acceptees  par  des  hommes  d'affaires.  lis  voudraient  que  les  conditions  posees 
k  Tautorisation  du  Gouvernement  soient  assez  larges  pour  assurer  la  pre- 
servation de  tous  les  int^r^ts  presents  et  futurs  de  la  navigation.  Mais  ils 
voudraient  aussi  que  toutes  les  charges  et  conditions  impos^es  au  capitaliste 
soient  si  bien  specifiees  et  d^finies,  que  le  concessionnaire  puisse  connattre 
k  I'avance  et  d'une  maniire  definitive  importance  du  placement  qu'il 
aura  k  faire.  Ils  voudraient  que  Tautorisation  fut  accord^e  pour  un  temps 
indetermine  et  qu'elle  ne  put  etre  revoqu^e  sans  cause,  ou  que,  du  moins, 
elle  fut,  k  son  expiration,  renouvelable  dans  des  conditions  raisonnables ;  ce 
qui  assurerait  aux  placements  une  stabilite  suffisante  et  ^carterait  la  neces- 
sity d'exiger  des  consommateurs  un  prix  excessif.  On  propose  de  laisser  aux 
Commissions  des  Etats  respectifs  le  soin  de  fixer  le  prix  k  payer  par  les 
consommateurs.  Les  inter^ts  du  public  seraient  proteges  par  des  dispositions 
tres  larges  permettant  de  rivoquer  Tautorisation  donnee  au  concessionnaire 
quand  celui-ci  ne  remplirait  pas  les  conditions  imposies. 

Cette  legislation  riparatrice  sera-t-elle  decretie? 

Cela  depend  de  la  mesure  dans  laquelle  les  pseudo-conservateurs,  dont 
il  a  6i\k  tii  parl^,  seront  capables  d'exercer  leur  influence  contre  les  mesures 
actuellement  k  Tetude.  Ces  obstructionnistes  minent  actuellement  une  cam- 
pagne  dans  le  but  de  cr^er  des  prejuges  dans  Tesprit  du  grand  public  et  dans 
Tesprit  des  membres  du  Congrfes,  contre  ces  mesures  constructives  et  r6pa- 
ratrices.  Pendant  ce  temps,  les  membres  influents  du  Congrfes,  generalement 
bien  informes  de  la  question,  s'efforcent,  sans  sMnquieter  des  partis  politi- 
ques,  de  se  joindre  k  Tadministration  presente  pour  tenter  de  decriter  la 
seule  legislation  capable  d'ecarter  les  obstacles  legislatifs  actuels  au  develop- 
pement  de  la  force  hydraulique. 

Forces  motrices  des  icluses  de  navigation  du  Gouvernement.  II  y  a  une 
troisi^me  classe  de  forces  hydrauliques  qui  n'est  pas  comprise  dans  les  deux 
deji  citees.  Ces  forces  sont  aussi  sous  le  controle  federal,  mais  sous  un  con- 
trole  qui  repose  sur  une  base  differente. 

Le  Gouvernement  federal  construit  parfois  k  ses  frais  des  icluses  de  navi- 
gation pour  Tusage  general  du  public.  L'eau  qui,  k  ces  ecluses,  n'est  pas  neces- 
sairement  employee  pour  la  navigation,  offre  une  force  hydraulique  qui  est 
d^velopp^e  entre  Tentr^e  et  la  sortie  de  Tecluse.  C*est  \k  une  force  hydrau- 
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lique  accessoire.  Cepcndant  le  Gouvernement  ayant  acquis  les  droits  dc 
riverain  pour  Tam^lioration  de  la  navigation  devient,  par  1^,  proprietaire 
de  cette  force  hydraulique  accessoire.  L*6tendue  de  ses  interfits  de  proprie- 
taire depend  de  la  mesure  dans  laquelle  il  a  acquis  les  droits  de  riverain ; 
car,  ainsi  que  nous  Tavons  dit,  les  inter^ts  du  proprietaire  sont  attaches  a 
ses  droits  comme  riverain.  Cela  depend  aussi,  naturellement,  de  la  mesure 
dans  laquelle  la  loi  de  TEtat  dans  laquelle  Tecluse  est  situ^e  donne  au  pro- 
prietaire riverain  les  droits  de  propriete  pour  Tusage  des  forces  hydrauliques 
qui  dependent  de  sa  terre. 

Quand  le  Gouvernement  a  acquis  tous  les  droits  de  riverain  auxquels  les 
forces  hydrauliques  sont  sujettes,  et  a,  k  ses  frais,  construit  une  ecluse  de 
navigation,  la  force  hydraulique  qui  se  trouve  ]k  accessoirement  developpee 
est  l^gitimement  consideree  comme  appartenant  au  Gouvernement  qui  pent, 
comme  tout  autre  proprietaire,  la  conceder,  Taffermer  ou  la  vendre. 

Mais  dans  beaucoup  de  cas  les  conditions  physiques  rendraient  le  d6ve- 
loppement  de  la  force  hydraulique  tout  seul  trop  coQteux  pour  donner  un 
juste  int^rfit  des  int6r§ts  places.  D'autre  part,  les  travaux  faits  par  le  Gou- 
vernement en  vue  de  Tamelioration  de  la  navigation  pourraient  6tre  trop 
on^reux  par  rapport  aux  resultats  obtenus  soit  pour  la  navigation,  soit  pour 
le  developpement  accessoire  de  la  force  hydraulique.  Dans  les  cas  de  ce  genre 
le  mieux  pour  les  inter^ts  publics  serait  une  cooperation  entre  le  Gouverne- 
ment, poursuivant  les  inter^ts  de  la  navigation,  et  Tinitiative  privee  qui 
chercherait  k  utiliser  la  force  hydraulique.  Ces  cas  sont  resolus  par  un  systime 
de  contrat  cooperatif,  par  lequel  le  capitaliste  fournit  la  part  de  capitaux 
qu*il  pent  iconomiquement  fournir  et  le  Gouvernement  fait  la  balance. 
Par  \k,  on  procure  tout  k  la  fois  Tamelioration  de  la  navigation  et  le  develop- 
pement des  forces  hydrauliques.  Les  termes  de  ce  contrat  varient  selon  les 
conditions  de  chaque  cas  particulier.  Ce  qui  vient  d'etre  dit  s'applique  k 
ces  ecluses  qui,  aux  yeux  du  Gouvernement,  sont  tout  d'abord  des  ecluses 
de  navigation,  qui  ne  peuvent  fitre  construites  sans  des  conventions  speciales. 

Lorsqu'un  barrage  pour  la  force  hydraulique  est  construit,  avec  Tauto- 
risation  du  Gouvernement,  par  des  capitaux  priv^s,  dans  un  cours  d'eau 
navigable,  le  concessionnaire  doit,  dans  la  mesure  compatible  avec  les  justes 
interets  qu'il  pent  attendre  des  capitaux  places,  construire  et  entretenir, 
sans  frais  pour  le  Gouvernement,  tout  ce  qui  pent  faciliter  la  navigation,  et 
ccla,  comme  partie  et  suite  de  Tutilisation  de  sa  force  hydraulique.  Cest 
ainsi  qu'on  en  a  juge  dans  le  passe  et  qu'en  jugerait  la  legislation  proposee. 
On  cstime  que  cette  charge  pent  etre  legitimement  imposee  par  le  pouvoir 
(ic  controle  exerce  en  faveur  des  interfits  de  la  navigation. 

Legislation  d'Ftat. 

Ell  ce  qui  concerne  le  controle  exerce  par  I'Etat  sur  les  forces  hydrauliques 
aux  Etats-Unis,  je  n'ai  que  peu  de  chose  k  ajouter  k  ce  qui  a  6i']k  etc  dit. 
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Chaque  Etat,  etant  du  reste  soumis  k  Texercice  du  pouvoir  federal  dc 
controle  qui  a  ete  defini,  a  tout  droit  de  controle  sur  tous  les  cours  d'eau, 
ou  portions  de  cours  d'eau,  navigables  ou  non^  qui  sont  situes  sur  son  terri- 
toire,  et  sur  les  forces  hydrauliques  de  ces  cours  d'eau.  Cela  ne  veut  pas  dire 
que  chaque  Etat  puisse  legif^rer  de  manifere  k  se  faire  des  forces  hydrauliques 
qu'il  renferme  une  source  d'avantages  ou  de  revenus  directs.  Chaque  Etat 
et  sa  legislature  sont  lies  par  la  loi  sur  les  droits  de  propriit^  des  forces 
hydrauliques ;  loi  qui  a  Hi  etablie  dans  cet  Etat  et  d'aprte  laquelle  les  droits 
acquis  doivent  £tre  maintenus.  Ceci  rend  la  juridiction  des  Etats  sur  les 
forces  hydrauliques  quelque  peu  variable.  D'une  maniire  g^n^rale,  dans  tout 
Etat  oit  la  loi  sur  la  propri^t^  publique  ct  le  controle  des  forces  hydrauliques 
a  Hi  etablie  comme  loi  de  propriit^  de  TEtat,  un  statut  bas^  sur  cette 
propriite  publique  et  sur  ce  controle,  et  tenant  compte  des  droits  particu- 
liers  de  propri^te  dans  cet  Etat,  serait  un  statut  constitutionnel  et  qui 
pourrait  etre  mis  en  vigueur.  Dans  ces  Etats  les  droits  individuels  sur  la 
force  hydraulique  sont  garantis  par  des  lois  qui  r^glementent  les  permis 
d'appropriation  tout  en  controlant  et  en  limitant  le  droit  d'usage  prive, 
Ces  Etats  sont  ceux  qui  se  trouvent  parmi  les  Etats  situes  k  TOuest  du  Missis- 
sipi  dans  lesquels  la  loi  sur  la  propriiti  riveraine  ou  bien  n'a  jamais  etc 
etablie,  ou  bien  n'a  ete  etablie  que  sous  une  forme  modifiee. 

Mais  la  rigle  est  diff^rente  pour  les  Etats  dont  j'ai  parle  et  qui  se  trouvent 
le  long  ou  k  Test  du  Mississipi,  et  dans  lesquels  la  loi  sur  les  droits  des  rive- 
rains des  cours  d'eau,  navigables  ou  non,  a  consid^re  ces  droits  commc 
droits  de  propri^te.  Dans  ces  Etats,  un  statut  qui  serait  base  sur  le  principc 
que  les  forces  hydrauliques  sont  une  ressource  appai  tenant  k  TEtat  tout 
entier,  ou  que  les  avantages  et  les  revenus  qui  decoulent  du  developpement 
des  forces  hydrauliques  appartiennent  tout  d'abord  k  TEtat  entier,  un  tel 
statut  serait  inconstitutionnel.  Les  tribunaux  le  declareraient  nul  commc 
confisquant  les  droits  acquis  de  la  propri^t^  riveraine  privee.  II  nc  faut  pas 
perdre  de  vue  que  les  droits  acquis  de  propriete  dont  il  vient  d'etre  parle 
ne  sont  pas  limit^s  k  un  simple  droit  sur  les  avantages  des  forces  hydrauli- 
ques actuellement  diveloppees.  Le  droit  de  developpement,  c*est-i-dire  le 
droit  d'utiliser  les  forces  hydrauliques  dependant  de  la  terre  riveraine,  que 
ces  forces  soient  ou  non  d^veloppees,  est  lui-m6me  un  accessoire  du  droit 
r^el  de  propriete.  Ainsi  que  le  disent  les  Hvres,  c*est  un  droit  appartenant 
k  la  terre  riveraine  jure  naturoe.  D'apris  notre  loi,  la  seule  difference  entre 
les  cours  d*eau  navigables  et  ceux  qui  ne  le  sont  pas  est  que,  lorsqu'il  s'agit 
de  ceux-li,  le  droit  de  propriety  est  soumis  k  Texercice  du  supreme  contr6le 
federal,  dans  le  but  specifie  de  proteger  les  int£r£ts  de  la  navigation. 

Dans  la  redaction  de  la  legislation  d'Etat  sur  la  force  hydraulique,  ces 
distinctions  sont  souvent  nigligies.  Quelques  Etats  ont  forme  des  commis- 
sions pour  le  controle  des  forces  hydrauliques,  d'apr^s  des  statuts  qui  envi- 
sagent  d'une  fafon  trop  large  le  droit  public  de  propriete  et  de  controle 
et  qui  restreignent  jusqu'i  la  confiscation  les  droits  acquis  des  proprietaires 


riverains.  La  mesure  dans  laquelle  de  semblables  statuts  peuvent  Stre  mis 
en  vigueur  est  cependant  soumise  au  controle  des  tribunaux. 

Dans  certains  Etats  les  tribunaux  se  sont  d^j^  declares  contraires  k  ces 
tentatives  de  confiscation.  II  y  a  deux  ans,  la  legislature  du  Wisconsin 
idicta  un  statut  basi  sur  la  theorie  que  TEtat  a  la  propriete  et  le  controle 
des  forces  hydrauliques  et  qui  visait,  en  somme,  k  repudier  la  loi  de  pro- 
priety riveraine.  La  cour  supreme  du  Wisconsin  se  hata  de  declarer  ce  statut 
nul,  par  le  motif  qu'il  violait  les  droits  etablis  de  propriete  priv^e  appartenant 
aux  terres  riveraines  (State  ex.  rel  Wansan  Street  Railway  vs.  Bancroft, 
148  Wis.,  124). 

On  pent  dire  neanmoins  que  les  differents  Etats  d^sirent  vivement  le 
developpement  et  Tutilisation  de  leurs  ressources  hydrauliques  respectives, 
et  que,  si  la  legislation  des  forces  hydrauliques  ^tait  limitie  k  la  legislation 
des  Etats,  on  n'aurait  actuellement  k  constater  aucun  manque  de  progr^s 
dans  I'utilisation  de  ces  forces  aux  Etats-Unis.  Ce  qu'il  nous  faut  k  present, 
ce  ne  sont  pas  les  petitsamenagements  de  force  hydraulique,  comme  ceux 
qui  peuvent  6tre  faits  sur  les  petits  cours  d'eau  non  navigables,  ce  qu'il 
nous  faut,  c'est  le  developpement  des  forces  hydrauliques  sur  les  grandes 
«  rivieres  navigables  »  du  pays.  Et  ce  terme  ne  s'applique  pas  seulement 
aux  rivieres  actuellement  navigables,  mais  aussi  k  toutes  les  rivieres  et  por- 
tions de  rivieres  qui  sont  raisonnablement  susceptibles  d*amelioration  arti- 
ficielle  en  vue  de  la  navigation  commerciale  et,  par  consequent,  k  ces  cours 
d'eau  dans  lesquels  sont  generalement  situees  toutes  les  grandes  ressources 
hydrauliques  du  pays.  La  legislation  d'Etat  ne  pourra  jamais  amener  Tuti- 
lisation  de  ces  forces  hydrauliques  tant  que  la  legislation  federale  n'aura 
pas  ete  modifiie  de  mani^re  k  assurer  une  s^curite  raisonnable  aux  place- 
ments faits  en  vue  du  developpement  de  ces  forces. 

Aux  Etats-Unis,  les  capitaux  destines  k  I'utilisation  de  la  force  hydrau- 
lique attendent  actuellement  la  suppression  des  obstacles  apportes  par  la 
legislation  federale  aux  placements  sur  ces  forces.  Tant  que  ces  obstacles 
n'auront  pas  et6  ecarte?,  les  grandes  forces  hydrauliques  des  Etats-Unis 
continueront  k  se  perdre.  Et,  pendant  ce  temps,  ce  sont  des  pays  etrangers, 
dont  la  politique  legislative  est  moins  meurtri^re,  qui  profitent  du  develop- 
pement industriel  que  leur  utilisation  procurerait  k  notre  pays. 
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SCOPE  OF  this  discussion 

The  proper  utilization  of  the  natural  resources  of  the  Pan- 
American  countries  is  of  the  greatest  importance  to  their  internal 
development,  as  well  as  to  their  industrial  and  political  relations 
with  each  other.  Of  all  such  natural  resources  there  are  none 
which  constitute  so  valuable  a  gift  of  nature,  and  which  are 
so  essentially  a  potential  source  of  commercial  and  industrial 
growth,  as  the  uses  of  water  which  are  there  everywhere  available. 

Mineral  deposits,  whether  in  the  form  of  coal,  iron,  nitrates, 
or  other  minerals,  are  limited  in  quantity,  comparatively  hidden 
as  to  their  location,  and,  from  their  very  nature,  being  not  sus- 
ceptible of  renewal,  they  are,  therefore,  exhaustible.  Timber  re- 
sources, although  renewed  by  nature,  are,  nevertheless,  in  one  sense 
of  the  word,  limited  and  exhaustible. 

Water  resources,  on  the  other  hand,  are  the  constantly  dis- 
closed, ever  available,  and  continuously  renewed  sources  of  nature's 
bounty  to  man.  Whether  it  be  the  small  creek  flowing  through 
an  upland  farm,  barely  supplying  to  the  owner,  family  and  stock 
and  to  his  limited  acres  of  tillage  the  needs  which  his  own 
private  uses  require,  or  a  great  continental  stream,  bearing  upon 
its  waters  the  commerce  between  inland  ports  and  the  sea  and 
fed  by  its  upper  mountain  reaches  wasting  their  latent  energies 
through   unharnessed   falls, — the   fresh  water   streams   of   these 


countries  are  ever  present,  ever  renewed,  and,  therefore,  inex- 
haustible, resources  for  industrial  supremacy. 

From  the  national  viewpoint,  the  three  great  uses  to  which  such 
streams  are  susceptible  are  those  of  navigation,  irrigation,  and 
water  power.  It  is  the  latter,  the  development  of  water  power, 
with  which  this  paper  is  primarily  concerned. 

Water  power,  whether  developed  or  undeveloped,  denotes 
energy.  It  is,  therefore,  a  part  of  the  many  phases  of  energy 
which  comprise  the  possible  and  actual  life  and  success  of  the 
country  within  which  it  is  located.  With  every  fall  of  water 
in  a  natural  stream,  whether  it  be  the  sluggish  current  in  a 
deep  water  basin  or  the  cataract  from  the  mountain  heights, 
is  constantly  exerted  the  energy  which  is  denoted  by  the  product 
of  the  actual  weight  of  the  falling  water  and  the  number  of  feet- 
seconds  through  which  that  quantity  passes  from  a  higher  to  a 
lower  elevation.  That  energy,  in  other  words,  is  the  number  of 
foot-pounds  per  second  of  the  falling  water.  We  bum  a  ton  of 
coal  for  the  purpose  of  developing  and  utilizing  the  latent  energy 
stored  in  the  coal,  and  we  find  that  by  such  process  we  obtain 
from  a  ton  of  coal  the  equivalent  of  the  use  of  about  one  horse 
power  of  energy  for  the  period  of  one  month.  This,  again,  is 
equivalent  to  the  use  of  about  one  kilowatt  of  energy  for  about 
three  weeks.  That  energy  is  developed  by  the  mere  burning  of 
the  coal.  If,  as  so  developed,  it  is  utilized,  it  drives  turbines  for 
manufactures,  or  heats  homes  and  workshops,  or  helps  to  turn 
darkness  into  light.  If  it  is  not  utilized,  it  is  forever  wasted  and 
becomes  a  part  of  the  great  useless  wastes  of  nature  which  can 
never  be  recouped.  The  energy  of  the  waterfall,  however,  is  not 
latent.  That  energy  is  a  part  of  the  constantly  acting  force  of 
gravitation.  It  is  ever  present  and,  unless  utilized,  is  forever 
wasted. 

Conservation,  therefore,  of  the  natural  resources  of  a  country 
demands  the  greatest  and  most  immediate  prevention  of  this 
constantly  wasting  energy  from  undeveloped  water  powers  and 
of  the  quickest  and  most  extensive  utilization  which  can  possibly 
be  made  consistently  with  proper  protection  of  the  interests  of 
individuals  and  of  the  public  at  large. 

Formerly  the  principal  reason  for  the  retardation  of  this 
utilization  of  the  wasting  energies  of  water  power  was  the 
lack  of  means  of  transmission  for  use  in  localities  at  a  distance 
from  the  source  of  power.     But  the  progress  in  recent  years  in 


electrical  science  has  made  commercially  feasible  the  use  of 
immense  water-power  facilities  which  theretofore  were  run- 
ning to  waste.  Nevertheless,  there  is  not  a  country  in  all 
America  where  the  commercial  demands  for  water-power  develop- 
ment are  not  to  a  large  extent  unfulfilled,  and  where  immense 
numbers  of  kilowatts  of  water-power  energy  are  not  wasting. 

The  cause  of  this  uneconomic  waste  in  all  countries  is,  that 
legislation  for  the  regulation  and  use  of  water  resources,  instead 
of  promoting  their  use,  has  become  an  obstacle  to  their  use. 
Legislation  has  not  kept  pace  with  the  progress  in  the  science 
of  water-power  development  and  use. 

It  is,  therefore,  the  main  scope  of  this  paper  to  summarize, 
with  reference  to  the  uses  of  water,  and  particularly  of  water 
powers,  the  laws  and  regulations  existing  under  public  authority 
in  the  Pan-American  countries  and  especially  to  note  certain  ways 
in  which  such  laws  are  obstacles  to  that  utilization  of  these  re- 
sources which  would  otherwise  be  made;  as  well  as  to  suggest 
possible  remedies  in  such  legislation. 

GENERAI,  SOURCES  OF  THE  I^W 

In  most  Pan-American  countries,  with  the  exception  of  the 
United  States,  the  sources  of  the  law  of  water  rights  are,  as 
other  phases  of  their  laws,  Spanish  law.  The  fundamental  prin- 
ciples of  the  Spanish  law,  as  applied  in  these  countries,  was  further 
confirmed  or  modified  by  the  introduction  into  their  Colonial  law 
of  certain  principles  of  the  French  law.  Further  modifications 
have  been  caused  by  local  and  partial  recognition  and  adoption 
of  principles  of  law  which  are  more  peculiarly  those  of  the 
United  States,  where  the  law  of  waters  is  generally  founded  upon 
that  of  the  English  law.  But  in  the  United  States,  wide  modifica- 
tions from  the  English  law  have  been  made  to  suit  the  physical 
conditions  peculiar  to  our  country  and  not  characteristic  of  the 
mother  country  to  which  the  English  law  was  adapted. 

First  then  as  to  these  original  sources: 

Spanish  Lazv: — ^The  groundwork  of  the  Spanish-American 
legal  system  was  inherited  from  Spain ;  and  in  fact  the  Spanish  law 
was  in  force  in  Spanish  America  (subject  only  to  such  modifica- 
tions as  were  introduced  by  the  special  laws  or  decrees  promul- 
gated for  the  Colonies),  until  the  Independence.  It  continued  in 
force  in  the  various  countries  until  modified  by  new  statutory 


enactments,  which  chiefly  took  the  form  of  Codes,  modelled  largely 
on  the  Napoleonic  Codes.  A  word  or  two  as  to  the  old  Spanish 
law  may  therefore  serve  as  a  fitting  introduction. 

The  Siete  Partidas,  the  great  medieval  Code,  whose  principles 
still  permeate  Spanish  or  Spanish-American  jurisprudence,  divide 
'^things''  into  common  things  (comunes),  those  belonging  to  private 
persons,  and  those  consecrated  to  the  service  of  God  ( Partida  3 ; 
Title  28,  Law  2).  There  was  a  curious  subdivision  of  common 
things  into  (a)  those  common  to  all  living  creatures,  viz. :  the  air, 
rain  waters,  the  sea  and  its  shores  (id.,  Law  3)  ;  (b)  those  common 
to  all  mankind,  viz. :  rivers,  ports  and  highways  (id.,  Law  6)  ;  and 
(c)  the  common  property  of  cities  and  towns  to  be  used  only  by 
the  inhabitants  thereof.  This  included  fountains  which  played 
such  a  prominent  part  in  Spanish  life  (id..  Laws  9  and  10). 
I^w  6  just  cited  is  especially  interesting.  It  provided,  following 
♦he  Roman  law,  that  rivers  are  common  to  all  men,  to  strangers 
as  well  as  to  the  local  inhabitants,  and  that  regardless  of  the  own- 
ership of  the  adjacent  land,  all  mankind  can  use  the  banks  for 
mooring,  fishing,  displaying  and  selling  merchandise  and  similar 
uses.  It  was  provided  (Law  8)  that  no  mill  or  structure  of  any 
kind  could  be  set  up  in  a  navigable  river  or  on  its  banks,  or  canal 
built,  for  the  reason  that  it  might  interfere  with  the  common  use 
of  mankind ;  for,  says  the  law,  it  would  not  be  a  meet  thing  that 
the  common  benefit  of  all  mankind  should  be  disturbed  for  the 
benefit  of  one ;  but  ancient  structures  were  not  to  be  torn  down  so 
long  as  they  did  not  disturb  the  common  use. 

Other  passages,  however,  in  the  Partidas  are  interesting  as 
showing  that,  in  spite  of  the  declaration  above  cited  that  rivers  and 
rain  water  were  common  either  to  all  living  creatures  or  to  all 
mankind ;  private  rights  in  waters  were  recognized,  but  some  rivers 
were  deemed  to  be  the  property  of  the  King.  Law  18,  Title  32, 
Third  Partida,  prescribed  that  one  could  erect  a  mill  and  use  the 
same  water  as  was  used  by  a  previously  existing  mill ;  that  this 
could  be  done  either  (a)  on  one's  own  land,  or  (b)  on  the  land 
of  a  river  belonging  to  the  King,  under  a  grant  from  the  King, 
or  (c)  on  town  lands,  under  grant  from  the  town  council  (con- 
cejo)  :^  always  provided,  in  all  cases,  that  the  earlier  mill  was  not 
deprived  of  its  customary  water.  Law  19,  Tit.  IS,  provided  that  the 
ownerships  use  and  enjoyment  of  waters  which  rose  and  died 

'The   famous   commentator   Grcgorio   Lopez   queries   whether   this   be 
permissible  in  the  case  of  navigable  rivers. 


within  the  confines  of  one  estate  belonged  to  the  owner  of  the  land. 
This  last  principle  has,  I  believe,  been  maintained  in  nearly  all  the 
Spanish-American  countries. 

The  law  of  the  Siete  Partidas  as  to  servitudes  has  had  an  im- 
portant influence  on  the  later  jurisprudence.  They  closely  fol- 
lowed in  this  respect,  the  Institutes  of  Justinian.  It  is  sufficient 
for  our  present  purpose  to  call  attention  to  the  fact  that  the  servi- 
tude of  aqueduct  was  recognized;  that  is,  the  right  to  conduct 
water  through  the  servient  tenement  for  the  benefit  of  the  dominant 
tenement  for  use  in  mills  or  for  irrigation  (Partida  3,  Title  31, 
Law  4).  The  right  could  be  extended  also  to  cover  the  original 
taking  of  water  from  the  servient  tenement,  in  which  case  the 
owner  of  the  latter  could  not  grant  a  similar  right  to  a  third  party, 
without  the  consent  of  the  owner  of  the  dominant  tenement,  unless 
the  water  was  abundant  enough  to  suffice  for  all  (id,.  Law  5) : 
On  the  other  hand,  the  beneficiary  of  the  servitude,  once  the  water 
had  come  on  his  land,  could  grant  it  to  neighbors  for  irrigation 
(id..  Law  12).  These  servitudes  could  be  gained  by  prescription 
(id,,  Law  15).  Other  laws  of  the  Partidas  prescribe  the  rights  and 
duties  arising  by  reason  of  a  servitude  of  aqueduct,  and  arising 
out  of  the  use  as  between  upper  and  lower  owners  of  flowing 
waters  (id,,  Title  32;  Law  15).  This  servitude  of  aqueduct 
appears  to  have  been  a  voluntary  servitude  only,  that  is,  created 
by  voluntary  act  of  the  parties;  but  it  seems  to  be  the  lawful 
parent  of  the  modern  servitude,  by  operation  of  the  law,  in  case 
of  necessity,  which  is  such  an  important  and  beneficial  feature  of 
the  modem  Spanish-American  law. 

The  laws  early  prohibited  throwing  substances  into  rivers  in- 
jurious to  fish ;  regulated  the  methods  and  prescribed  seasons  for 
river  fishing,  prohibiting,  inter  alia,  the  diversion  of  the  stream 
(Year  1435 ;  Laws  9  and  10,  Title  8,  Book  7,  Recopilacion :  Laws 
8  and  9,  Title  30,  Book  7,  Novisima  Recopilacion). 

By  a  law  of  King  Enrique  III  (Law  2,  Title  10,  Book  7  of  the 
Recopilacion ;  Law  7,  Title  26,  Book  7  of  the  Novisima  Recopila- 
cion) any  council  or  private  individual  was  prohibited  from  closing 
canals  and  rivers  to  fishing  and  navigation,  or  interfering  therewith 
for  other  uses,  even  for  town  uses,  except  under  a  special  privilege 
from  the  King. 

This  is  important  to  show  that  the  King  claimed,  and  exer- 
cised, a  paramount  right  to  grant  special  franchises  in  connection 
with  navigable  rivers  and  to  the  detriment  of  the  public  or  com- 
mon right  of  navigation. 


At  the  epoch  just  prior  to  the  Independence  of  the  Colonies, 
the  public  rights  were  again  coming  to  the  front.  In  a  Royal 
Order  of  1795  (Law  16,  Title  30,  Book  7,  Novisima  Recopilacion), 
it  was  recognized  as  the  existing  law,  that  the  right  to  fish  in 
rivers  was  as  free  and  general  as  the  right  of  navigation,  and  con- 
sequently that  there  could  be  no  exclusive  private  rights  to  fish 
therein,  except  by  special  Royal  privilege,  or  an  immemorial  user 
which  presumed  a  royal  privilege.  The  existence  of  these  private 
rights,  whatever  their  origin,  was  recognized,  but  it  was  declared 
that  they  could  not  be  used  to  the  disturbance  of  navigation  or  of 
the  public  right  to  fish  in  other  places ;  and  hence,  weirs  crossing 
rivers  were  prohibited. 

The  mining  industry  was  also  one  of  the  chief  influences  in 
Spain  to  shape  the  law  of  waters,  and  especially  to  counteract  any 
undue  tendency  to  the  sanctification  of  private  riparian  rights. 
Important  mining  ordinances  were  promulgated  in  1584  by  Philip  II 
(incorporated  as  Law  4,  Title  18,  Book  IX,  Novisima  Recopila- 
cion). They  permitted  water  to  be  freely  taken  for  necessary 
mining  purposes,  from  rivers  and  arroyos  as  well  as  other  sources, 
at  such  places  as  was  most  advantageous  to  the  miners  (Para- 
graph 47).  If  the  mining  operations  could  not  otherwise  be  carried 
on  without  damage  to  towns  or  ranches,  the  water  had  to  be  drawn 
into  reservoirs  and  not  permitted  to  flow  back  into  the  river,  and 
the  expense  of  additional  structures,  of  course,  had  to  be  borne  by 
the  miners.  They  could  obtain  by  condemnation  the  necessary 
sites.* 

Colonial  Law: — ^The  Colonial  Private  Law  in  general  fol- 
lowed the  Spanish  Law,  but  it  must  be  remembered  that  the  Indies 
were  looked  upon  largely  as  the  appanage  and  private  property  of 
the  Crown.  It  is  stated*  that  the  King  of  Spain  always  reserved 
the  dominion  of  rivers  in  America  (Solorzano,  Politica  Indiana, 
chapter  11,  book  6).  On  the  other  hand,  the  laws  of  the  Indies 
(Recopilacion  de  Indias,  Law  5,  Title  17,  Book  4)  declared  that 
forests,  natural  pastures  and  waters  not  granted  to  private  parties 
are  things  common  to  a//.  But  it  was  customary  for  the  King  to 
include  the  rivers  in  large  grants  made  for  him,  and  private  owner- 
ship of  rivers  and  other  waters  was  recognized  in  many  royal 
decrees  (e,  g.,  Mining  Ordinances  of  New  Spain,  Title  19,  Art.  9). 

*A  translation  of  the  more  modern  Spanish  law  as  given  by  Escriche  is 
to  be  found  in  JViel  on  Water  Rights  (3  Ed.),  pages  961-962-963-964. 
•Velez  Sarsfield's  notes  to  Art.  2340  Argentine  Civil  Code. 


The  industrial  needs  of  the  sparsely  populated  colonies  did  not 
render  imperative  any  clear  demarcation  of  water  rights.  The 
confusion  that  existed  in  the  Colonial  law  on  the  subject  has  to  a 
large  extent  survived,  in  spite  of,  or  perhaps  in  several  instances 
because  of,  the  modem  Codes.  As  these  were  based  on  the  French 
Codes,  new  elements  of  confusion  were  introduced ;  and  it  is  only 
in  very  recent  years  that  the  law  has  made  any  marked  progress 
towards  the  solution  of  the  puzzling  questions  left  open  by  the 
Codes,  in  contradistinction  to  the  large  arbitrary  powers  of  grant- 
ing special  concessions  exercised  by  dictatorial  governments. 

These  different  European  sources  of  our  American  law  of 
waters  should  be  kept  in  mind  in  making  any  statement  of  the  law 
of  Pan-American  countries,  and  particularly  in  making  any  com- 
parison between  the  laws  of  these  various  countries.  In  the  United 
States  there  is  the  greatest  actual  development,  and  also  the  great- 
est waste,  of  water  resources.  There  is  also  in  that  country  the 
greatest  amount  of  law  and  legislation  with  reference  to  water 
rights,  and  at  the  same  time  the  greatest  lack  of  consistency  or 
sanity  in  such  legislation. 

At  the  outset,  then,  we  shall  discuss  the  situation  in  the  United 
States. 

United  States  Law. 

Approximately  stated,*  the  potential  water-power  resources  in 
the  United  States  are  150,000,000  kilowatts.  Of  this  quantity, 
20,000,000  kilowatts  of  water  power  are  so  situated  as  to  be  reason- 
ably feasible  of  development,  that  is,  in  case  only  reasonable  legisla- 
tive conditions  were  imposed  upon  the  investor.  Of  this  latter 
number  of  kilowatts  only  about  one-fifth  are  actually  developed 
and  used,  and  the  other  four-fifths  are  running  to  waste.  75%  of 
this  wasting  water-power  energy  is  located  upon  navigable  streams, 
and  is,  therefore,  either  directly  or  indirectly  subject  to  Federal 
legislation.  The  remaining  25%,  or  about  4,000,000  kilowatts,  is 
located  upon  the  smaller  streams  in  the  several  States  and  is  sub- 
ject directly  to  State  regulation.  This  immense  waste  is,  there- 
fore, due,  primarily,  to  deficiencies  in  Federal  legislation  and,  to  a 
great  extent  also,  to  defects  in  State  legislation. 

In  the  United  States  the  Federal  government  is  one  of  express, 
limited  powers.  It  has  only  the  powers  of  legislation  which  are 
expressly  imposed  by  the  Federal  Constitution,  all  other  powers 

*  Report,  U.  S.  Commissioner  of  Corporations,  March  14,  1912 ;  also 
Senate  Document  274,  62nd  Congress,  2nd  Session,  pp.  11-14,  211,  273;  also 
"Water  Power  Resources  of  ihe  U.  S."  by  M.  O.  Leighton — this  Congress. 
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of  legislation  and  of  control  being  expressly  reserved  to  the  several 
States.  The  only  power  thus  given  to  the  Federal  government, 
which  even  indirectly  touches  the  subject  of  water  rights,  including 
water  powers,  is  that  which  gives  to  the  Congress  the  power  to 
"regulate  commerce"  between  the  States.  It  is  held  that  the  power 
to  regulate  commerce  includes  the  power  to  regulate  the  highways 
of  commerce  for  the  protection  of  navigation ;  and  that,  therefore, 
the  Federal  control  of  interstate  commerce  extends  to  the  regula- 
tion and  control,  for  the  protection  of  navigation,  of  all  the  navi- 
gable streams  of  the  country.  It  is  also  held  that  it  is  within  that 
power  of  control  to  prohibit  the  construction  of  dams  or  other 
structures  across  or  upon  the  beds  of  such  navigable  streams,  ex- 
cept by  the  consent  of  Congress  and  under  a  permit  containing  such 
restrictions,  established  by  the  Secretary  of  War  and  the  Chief 
of  his  Engineers,  so  far  as  shall  be  deemed  necessary  to  make  the 
structures  reasonably  consistent  with,  or  not  unreasonably  obstruc- 
tive of,  navigation.  Regulation  statutes  have  been  enacted  by  the 
Congress,  ostensibly  for  such  purpose  of  navigation,  but  so  framed 
that  in  fact  they  are  unreasonably  and  unnecessarily  preventive  of 
water  power  development.* 

FEDERAI«    LEGISLATION 

The  present  retardation  through  Federal  legislation  and  its 
possible  remedies  involve  three  classes  of  Federal  control  of  water 
powers. 

Water  Powers  on  the  Public  Domain:  The  "public  domain" 
comprises  those  various  tracts  of  land,  mostly  situated  in  the 
far  western  states,  owned  by  the  Federal  Government  under  a 
title  which  is  proprietary  in  its  nature,  as  distinguished  from  a 
purely  sovereign  right  of  control  or  regulation  for  a  particular 
public  interest.  Such  lands  include  those  which  are  known  as 
the  forest  reserves.  Connected  with  this  same  class  are  water 
powers  which  are  neither  on,  nor  a  part  of,  the  public  domain, 
but  the  utilization  of  which,  either  for  flowage,  transmission-lines, 
or  other  purposes,  requires  some  use,  small  or  large,  of  lands 
which  are  a  part  of  the  public  domain. 

*Act  of  March  3,  1899,  Sec.  9,  30  U.  S.  Stat  L.  1121 ;  Act  of  June  21, 
1906,  34  U.  S.  Stat.  L.  386;  act  of  June  23,  1910,  ^6  U.  S.  Stat.  L.  593, 
(The  Dam  Acts). 

Act  of  February  26,  1897,  29  U.  S.  Stat.  L.,  599;  act  of  June  4,  1897. 
30  U.  S.  Stat.  L.  34-36 ;  act  of  February  15,  1901,  31  U.  S.  Stat.  L.  790 ;  act 
of  February  1,  1905,  33  U.  S.  Stat.  L.  628;  act  of  June  25,  1910,  36  U,  S. 
Stat.  L.  847,  (Public  Domain  Acts). 


In  order  to  develop  water  powers  which  are  a  part  of  the 
public  domain,  the  investor  must  first  obtain  a  permit  from 
that  Department  of  the  Government  having  jurisdiction  of  the 
land  in  question, — ^generally  either  the  Department  of  Agriculture 
or  that  of  the  Interior.  The  permit  must  cover  the  right  to  con- 
struct and  maintain  and  operate  the  dam,  power-plant,  and  trans- 
mission-lines. But  such  permit  is  revocable  at  the  will  of  the  Depart- 
ment by  which  it  is  granted,  and  is  subject  to  such  conditions  as 
that  Department  may  impose,  not  only  when  the  permit  is 
granted,  but  subsequently  thereto.  Indeed,  the  permit,  under 
certain  circumstances,  may  be  automatically  revoked,  as  by  entry 
by  a  third  person  under  the  homestead  or  mining  laws.^  This 
unlimited  power  to  make  conditions  in  the  permit  and  to  change 
the  same,  allows  the  head  of  the  Department  to  exact  pecuniary 
burdens  and  tributes,  the  amount  of  which,  from  time  to  time, 
depends  upon  the  discretion  of  such  official.  He  has  not  power 
to  grant  a  permit  for  any  term  which  would,  for  any  length  of 
time,  give  stability  to  investment,  nor  the  power  to  make  the 
terms  and  conditions  thereof  free  from  unlimited  uncertainties. 
Private  capital  has  halted  before  such  unbusiness-like  conditions. 
As  against  over  5,000,000  kilowatts  of  water  power  subject  to 
public-domain  law  which  are  now  capable  of  commercial  devel- 
opment, less  than  one-tenth  of  that  amount  has  been  developed. 

But  these  prohibitive  rules  do  not  alone  apply  to  the  water 
powers  which  are  themselves  a  part  of  the  public  domain.  There 
are  many  millions  of  kilowatts  of  developable  water  power  so 
located  that  their  development  or  operation  requires  some  use 
of  some  portion  of  the  public  domain,  either  for  power-plants, 
or  transmission-lines.  Under  the  present  laws  such  incidental- 
use,  however  small,  of  any  part  of  the  public  domain  is  subject 
to  permits  from  government  officials,  always  revocable  at  will 
and  subject  to  conditions,  and  changes  in  conditions,  at  the  dis- 
cretion of  the  official  granting  the  permit.  This  extends  the 
features  of  uncertain  tenure  and  of  indefinite  and  changeable 
conditions  to  such  an  extent  that  the  development  of  this  class 
of  water  powers  has  been  for  years,  and  still  is,  at  a  standstill. 

Water  Pozvers  on  N(wigahle  Streams:  Next,  are  the  water 
powers  upon  navigable  streams  outside  the  public  domain.  The 
power  of  control  by  the  Federal  Government  over  these  arises 


'Acts  of  F'eb.  26,   1897.  June  4.   1897,  Feb.   15,   1901,  and   Feb.   1,   1905. 
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solely  from  its  limited  constitutional  power  to  regulate  com- 
merce. This  is  in  no  sense  a  proprietary  right  or  interest.  It 
is  merely  a  limited  sovereign  right  of  control  for  the  particular 
purpose  specified.  Subject  only  to  that  limited  paramount  right, 
all  rights  of  regulation  and  proprietary  rights  to  the  use  and 
benefit  of  water  powers  belong  to  the  States  and  their  citizens, 
the  rule  of  property  rights  being  fixed  by  the  law  of  the  respective 
States. 

The  Act  of  March  3,  1899,  already  cited,  provides,  consist- 
ently with  the  constitutional  power  of  the  Congress  to  regulate 
commerce,  that  no  obstruction,  including  water-power  dams, 
shall  be  constructed  in  the  bed  of  a  navigable  stream  without 
the  consent  of  the  Congress.  This  prohibition  and  the  reserved 
power  of  consent  are  logically  retained  for  the  sole  purpose  of 
protecting  the  present  and  future  uses  of  streams  for  naviga- 
tion. The  consent  provided  had,  until  1906,  in  accordance  with 
the  statute  of  1899  and  previous  similar  statutes,  been  granted 
in  each  case  by  a  special  act  of  the  Congress.  Each  such  stat- 
utory consent  contained  such  provisions  as  might  be  agreed 
upon  between  the  Congress  and  the  private  investor  who  was 
the  grantee  under  the  consent.  These  different  special  acts  vary 
in  the  nature  of  their  conditions;  but  under  most  of  them  con- 
struction has  been  made  and  vested  rights  thereby  acquired. 
Nevertheless,  the  legislative  tendency  to  disregard  private  prop- 
erty rights  and  investments  made  in  good  faith,  is  shown  by  the 
claim  now  asserted  by  many,  that  the  general  power  of  repeal 
or  amendment  reserved  in  those  special  acts  makes  such  invest- 
ments lawfully  subject  to  any  further  burdens  or  conditions  which 
the  Congress  shall  at  any  time  arbitrarily  impose. 

This  claim  originated,  not  only  in  the  increasing  tendency 
of  legislators  to  disregard  the  equitable  as  well  as  the  legal  right 
of  investments  already  made,  but  also  in  the  growing  prevalence 
of  that  class  of  agitators,  who  falsely  pretend  to  represent  the 
cause  of  conservation.  Disregarding  the  constitutional  limitations 
of  water-power  legislation,  they  argue  that,  as  water  powers  upon 
navigable  streams  can  be  lawfully  developed  only  after  consent  by 
the  Congress,  therefore  the  Congress  may  attach  to  such  consent 
any  conditions  which  it  chooses  to  establish — that  it  may  law- 
fully impose  any  burdens  upon  the  investor  or  reserve  any  right 
of  tribute  or  other  advantage  to  the  Government — all  as  con- 
ditions to  its  consent.     What  the  constitution  does  not  permit 
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directly,  indeed  that  which  it  prohibits,  they  would  accomplish 
by  indirection.  They  urge  legislation  by  which  the  advantages 
of  water-power  use  and  the  revenues  therefrom  shall  be  turned, 
either  from  the  States  in  which  they  were  located  or  from  the 
individuals  having  property  fights  therein,  to  the  general  govern- 
ment as  representing  the  people  at  large. 

The  advocacy  of  this  theory  of  conservation,  and  the  contest 
over  its  application  in  legislative  form,  have  been,  more  than 
anything  else,  the  cause  of  the  lack,  in  the  United  States,  of 
proper  legislation  for  water-power  development.  It  was  intended 
by  the  Acts  of  June  21,  1906,  and  of  June  23,  1910,  to  establish 
the  statutory  conditions  for  any  consent  by  the  Congress  so  that 
afterwards  the  terms  of  those  Acts  should  become  part  of  any 
consent  granted.  It  was  the  fallacious  theory  of  conservation 
already  suggested  that  made  those  acts  prohibitive,  instead  of  pro- 
motive, of  private  investments.  It  is  also  the  same  pseudo-con- 
servationists who  are  urging  still  further  legislative  restrictions 
and  burdens  upon  investments,  and  who  are  now  harassing  the 
legislators  and  the  present  administration  at  Washington  in  their 
earnest  attempts  to  enact  legislation  which  shall  remove  the  present 
legislative  obstacles  to  private  investments. 

By  these  Acts,  of  1906  and  1910,  the  term  of  the  consent  can- 
not exceed  fifty  years;  and  at  the  end  of  that  time  the  investor 
has  no  rights.  More  than  that,  even  before  the  expiration  of 
the  fifty  years  the  consent  may  at  any  time  be  arbitrarily  revoked 
without  a  return  to  the  investor  of  more  than  a  part  of  his  neces- 
sary investment.  The  investor,  therefore,  must,  in  addition  to 
what  would  otherwise  be  fair  service-charges,  make  his  charges 
for  service  to  his  consumers  sufficient,  within  that  period,  to  pay 
back  to  him  the  entire  cost  of  his  investment.  No  consideration 
is  taken  of  the  fact  that  the  investor  might  have  to  wait  five  or 
ten  years,  or  more,  to  build  up  a  market  which  would  consume  the 
products  of  the  full  capacity  of  his  plant.  By  the  increased  service- 
charges  imposed  he  cannot  in  many  localities  meet  the  competition 
with  steam  power,  which,  in  many  places,  at  the  present  cost  of 
steam  power,  is  very  close.  *  Indeed,  in  some  places  the  advantage 
is  in  favor  of  steam  power.  In  addition  to  this,  the  same  Acts 
reserve  to  the  War  Department  of  the  Government  the  power  to 
impose  conditions  as  a  part  of  the  permit  to  be  issued  by  that 
Department  under  the  consent  given  by  the  Congress,  and  also  to 
change  such  conditions,  according  to  discretion.    There  is.no  fixed 
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limit  to  such  possible  conditions  and  burdens,  thus  making  the 
bagis  of  the  permit  and  the  conditions  to  be  fulfilled  vague  and 
uncertain. 

These  Acts  and  the  policy  therein  announced  have  been  so 
prohibitive  of  investment  that  investors,  almost  without  exception, 
have  refused  to  apply  for  or  to  accept  any  permits  under  them. 
Their  prohibitive  effect  upon  investment,  and  therefore  upon  the 
development  of  water  powers,  has  been  demonstrated  by  experi- 
ence. Reports  of  the  Congress,  by  those  who  have  investigated 
the  question  officially  and  otherwise,  are  recognized,  by  all  who 
really  seek  a  business-like  solution  of  the  problem,  as  proving  the 
insufficiencies  of  the  existing  law.* 

The  present  Congress  is  now  struggling  with  this  question. 
Those  who  appreciate  the  situation  are  seeking  to  remove  the 
present  legislative  obstacles  sufficiently  to  offer  business-like  terms 
and  conditions  for  private  investment.  They  would  make  the 
conditions  of  the  Government  permit  sufficiently  broad  to  admit 
of  the  preser\'ation  of  all  present  and  future  navigation  interests. 
They  would,  however,  make  all  conditions  and  all  burdens  upon 
the  investor  as  specific  and  definite  as  possible,  in  order  that  the 
investor  may  know  in  advance  the  extent  of  his  necessary  ultimate 
investment.  They  would  make  the  term  of  the  permit  indetermi- 
nate, and  revocable  only  for  cause,  or  renewable  at  its  termination 
upon  reasonable  terms,  thereby  assuring  reasonable  stability  of 
investment  and  avoiding  the  necessity  of  excessive  charges  upon 
consumers.  The  question  of  rates  to  consumers,  it  is  proposed, 
shall  be  left  to  the  commissions  of  the  respective  States.  The 
public  interests  are  to  be  protected  by  ample  provision  for  revoca- 
tion proceedings  in  case  of  default  by  a  grantee  in  the  performance 
of  the  conditions  imposed. 

Whether  such  remedial  legislation  shall  be  enacted  depends 
upon  the  extent  to  which  the  pseudo-conservationists,  above 
referred  to,  shall  be  able  to  exert  their  influence  against  the 
measures  now  under  consideration.  These  obstructionists  are 
conducting  an  organized  campaign  for  the  purpose  of  creating 
prejudice  in  the  minds  of  the  general  public  and  in  the  minds  of 
the  members  of  the  Cong^ress  against  these  constructive  and 
remedial  measures.     In  the   meantime   the   leading  members   of 

"Report,  National  Waterways  Commission,  Senate  document  469,  62d 
Congress,  2d  Session,  page  54.  For  a  most  illuminating  discussion  of  these 
questions,  see  "Water  Conservation  by  Storage,"  Chaps.  I-V,  by  Professor 
George  F.  Swain,  Yale  University  Press,  1915. 
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the  Congress,  most  of  whom  have  informed  themselves  on  the 
question,  are  working,  irrespective  of  party  politics,  to  join  with 
the  present  administration  in  an  attempt  to  have  enacted  the 
only  legislation  which  will  remove  the  present  legislative  obstacles 
to  water-power  development. 

Water  Powers  at  Government  NaiHgation-Dants — ^There  is  a 
third  class  of  water  powers,  not  included  in  the  two  foregoing, 
which  are  also  under  Federal  control,  which  control,  however, 
rests  upon  a  basis  different  from  that  of  the  other  two.  The 
Federal  Government  sometimes,  at  its  own  expense,  builds  and 
operates  navigation-dams  for  the  general  use  of  the  public.  At 
such  dams  the  water  which  is  not  necessarily  used  for  naviga- 
tion affords,  under  the  head  and  fall  of  the  navigation-dam,  a 
developed  water  power.  Such  water  power  is  incidental.  The 
Government,  however,  having  acquired  the  riparian  rights  for 
its  navigation  improvements,  thereby  becomes  proprietor  of  such 
incidental  water  power.  The  scope  of  its  proprietary  interest 
depends  upon  the  extent  to  which  it  has  acquired  the  riparian 
rights ;  for  to  such  rights,  as  we  have  seen,  the  proprietary  inter- 
est attaches.  It  also  depends,  of  course,  upon  the  extent  to 
which  the  law  of  the  State  in  which  the  dam  is  located  vests 
in  the  riparian  owner  the  property  right  to  the  usv.  of  water  power 
incident  to  his  land. 

When  the  Government  has  acquired  all  the  riparian  rights 
to  which  the  water  powers  are  incident,  and  has  at  its  own  expense 
constructed  a  navigation-dam,  then  the  water  power  incidentally 
developed  thereby  is  rightfully  considered  to  belong  to  the  Govern- 
ment and  may  be  granted,  leased,  or  sold  by  the  Government 
as  by  any  other  proprietor. 

But  in  many  instances  the  physical  conditions  are  such  that 
the  development  of  water  power  alone  would  be  so  expensive 
that  it  would  not  yield  fair  returns  upon  the  investment.  At 
the  same  time  improvement  for  navigation  at  Government  expense 
might  be  too  costly,  either  as  a  navigation  or  a  water  power 
improvement,  or  both.  In  such  instances  the  public  interests 
would  best  be  served  by  a  cooperation  between  the  Government, 
in  the  interests  of  navigation,  and  the  private  investor,  for  the 
purpose  of  water-power  utilization.  This  class  of  cases  is  met  by 
the  policy  of  a  cooperative  agreement  by  which  the  private  investor 
furnishes  such  part  of  the  necessary  investment  as  he  can  eco- 
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nomically  furnish,  and  the  balance  is  furnished  by  the  Govern- 
ment. Thereby  both  navigation  improvement  and  the  development 
of  water  powers  are  procured.  The  terms  of  such  agreements 
vary  according  to  the  different  conditions  in  each  case.  This 
statement  applies  to  those  dams  which,  from  the  Government 
viewpoint,  are  primarily  navigation-dams,  as  to  the  construc- 
tion and  operation  of  which  special  agreements  are  necessary. 
Where  a  water-power  dam  in  a  navigable  stream  is  constructed 
by  private  capital  under  Government  consent,  the  policy  of  the 
past,  as  well  as  of  the  proposed  legislation,  contemplates  that, 
to  the  extent  which  is  consistent  with  a  fair  capital  investment 
and  a  fair  return  thereon,  the  private  investor  shall  construct, 
maintain  and  operate,  free  of  expense  to  the  Government,  naviga- 
tion facilities  as  a  part  of  and  in  connection  with  his  water- 
power  development.  This  burden  is  deemed  to  be  imposed  as 
within  the  power  of  control  in  the  interests  of  navigation. 

STATE    LEGISI^ATION 

Subject  to  the  paramount  control  of  the  Federal  Government  to 
protect  navigation,  as  already  defined,  the  control  of  water  powers 
upon  all  streams,  navigable  or  unnavigable,  belongs  to  the  States 
within  which  the  water  powers  are  located.  This  applies  to  all  the 
original  States  and  to  States  since  admitted  to  the  Union,  and  as 
between  the  State  and  individuals  the  proprietary  interest  and  its 
character  and  extent  are  determined  by  the  law  of  property  rights 
as  established  in  the  respective  States.*^  In  accordance  with  these 
principles,  so  definitely  fixed,  the  Congress  has  expressly  recognized 
by  Federal  statutes  the  controlling  efficacy  of  local  property  laws 
and  customs  with  regard  to  water  rights  existing  in  those  States 
where  the  common  law  has  been  either  repudiated  or  modified, 
and  has  in  statutory  terms  confirmed  the  rule  established  by  the 
decisions  just  cited  from  the  Federal  Supreme  Court.' 

Accordingly,  in  order  to  determine  the  law  of  property  rights 
of  the  individual  as  against  the  State,  or  of  either  or  both  as 
against  the  Federal  Government,  and  therefore  to  determine  the 
rule  by  which  the  Federal  Government  itself  and  its  courts  are 

*St.  Anthony  Falls  Water  Power  Co.  v.  Water  Commissioners  168  U.  S. 
358,  and  cases  cited  in  opinion. 

•Act  of  July  26,  1866,  14  U.  S.  Stat.  L.  253,  and  other  Federal  statutes 
above  cited;  also  act  of  Mar.  3,  1891,  repeal  of  timber  culture  laws;  and 
act  of  June  4,  1897,  the  Forest  Service. 
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bound,  we  have  to  resort  to  the  law  as  established  by  the  re- 
spective States.  So  it  is  that  in  Arizona,  Colorado,  Idaho,  New 
Mexico,  Nevada,  Utah,  and  Wyoming  the  so-called  "Colorado 
doctrine"  governs,  whereby  the  common  law  of  riparian  owner- 
ship and  control  of  water  powers  is  repudiated  and  the  law  of 
control  by  the  State  prevails,  State  statutes  allowing  and  regu- 
lating appropriation  of  waters  for  power  and  other  private  uses 
with  preference  in  the  order  of  actual  appropriation.*  In  others 
of  the  far  western  States  there  prevails  the  "California  doctrine," 
by  which  the  common  law  of  riparian  rights  governs,  modified 
only  by  appropriation  rights  vested  before  the  riparian  lands  passed 
to  private  ownership.  This  is  the  rule  in  California,  Kansas, 
Montana,  North  Dakota,  Oklahoma,  South  Dakota,  and  other 
States.*^ 

In  the  States  lying  east  of  or  bordering  upon  the  Mississippi 
River  the  common-law  rule  of  riparian  rights  generally  prevails. 
In  these  States,  to  the  extent  that  the  common  law  of  riparian 
rights  has  been  retained,  the  right  to  the  beneficial  use  of  the 
water  power  appurtenant  to  riparian  land  is  a  part  and  parcel 
of  the  land  and  belongs  to  the  riparian  owner.  The  State  has 
no  right  of  ownership  or  control  in  a  proprietary  sense.  Its  rights 
are  confined  to  that  of  a  sovereign  power  of  control  for  the 
public  use  of  navigation.  All  proprietary  interests  belong  to  the 
riparian  and  extend  to  all  beneficial  uses  of  the  water  power, 
including  the  revenues  therefrom."  The  distinction  as  to 
navigable  streams,  that  in  some  States  the  riparian  title  extends 
only  to  high-water  mark  with  the  limited  sovereign  title  in  the 
bed  and  waters,  and  that  in  other  States  the  riparian  title  extends 
to  the  middle  of  the  stream,  subject  to  the  sovereign  control  for 
navigation,  is,  for  practical  purposes,  merely  speculative.**  The 
rule  is  the  same  whether  the  stream  be  intrastate,  interstate,  or 
an  international  boundary.*' 

•Land  &  Canal  Co.  v.  Ditch  Co.,  18  Colo.  1 ;  Kansas  v.  Colorado,  206 
U.  S.  46;  Boquillas  Co.  v.  Curtis,  213  U.  S.  339;  United  States  v.  Rio 
Grande  Co.,  174  U.  S.  706. 

'•Lux  V.  Haggin,  69  Cal.  355;  Bigelow  v.  Draper,  6  N.  Dak.  152;  Sturr  v. 
Beck,  6  Dak.  71,  133  U.  S.  54L 

"St.  Anthony  Falls  Water  Power  Co.  v.  Water  Commissioners,  168  U.  S. 
358,  citing  the  property  law  of  Minnesota,  which  is  substantially  that  of 
all  riparian  right  States. 

"Union  Depot  Co.  v.  Brunswick,  31  Minn.  297:  Lamprey  v.  State, 
52  Minn.  181 ;  Hobart  v.  Hall,  174  Fed.  433,  aff'd  186  Fed.  426. 

"United  SUtcs  v.  Chandler-Dunbar  Co.,  209  U.  S.  447 ;  Niagara  County 
r.  College  Heights  Co.,  Ill  N.  Y.  App.  Div.  770;  People  v.  Smith,  70  N.  Y. 
App.  Div.   543.  aflPd  175  N.  Y.  469. 
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These  rights,  reserved  to  and  established  in  the  States,  and 
these  property  rights  of  beneficial  use,  fixed  by  the  law  of  the 
States  in  the  riparian,  are  subject  only  to  the  paramount  control 
of  the  Federal  Government  for  the  definite  and  specific  purpose 
of  protecting  navigation.  The  authority  of  the  Congress  is  limited 
to  the  prevention  of  any  unreasonable  interference  with  naviga- 
tion.^* Although  the  interests  of  navigation  are  paramount,  the 
sovereign  right  of  the  Government,  national  or  State,  to  control 
or  protect  for  this  or  other  public  use,  while  a  conflicting  interest, 
is  not  inconsistent  with  the  exercise  of  the  private  right.  Each 
must  have  regard  for  the  other,  but  the  private  right  persists 
up  to  the  point  where  its  exercise  becomes  an  unreasonable  inter- 
ference with  the  public  right.  Both  rights  are  limited,  but  the 
exercise  of  the  limited  public  right  can  not  be  used  as  a  means 
of  extinguishing  or  appropriating  the  private  right." 

Each  State,  subject  to  the  exercise  of  the  Federal  power  of 
control,  which  has  been  defined,  has  all  the  rights  of  control  over 
all  the  streams,  or  parts  of  streams,  both  navigable  and  unnavi- 
gable,  which  are  located  within  the  State,  and  over  the  water 
powers  therein.  This  does  not  mean  that  each  State  may  by 
legislation  make  water  powers  within  its  borders  the  source  of 
direct  advantage  or  revenue  to  the  State  itself.  Each  State 
and  its  legislature  are  bound  by  the  law  of  property  rights  with 
respect  to  water  powers  which  has  become  established  in  that 
State  and  under  which  vested  property  rights  have  been  acquired. 
This  makes  the  jurisdiction  of  the  States  over  water  powers 
somewhat  varying.  Generally  speaking,  in  any  State  where  the 
law  of  public  ownership  and  control  of  water  powers  has  been 
established  as  a  property  law  of  the  State,  a  statute  based  upon 
such  public  ownership  and  control  and  having  regard  for  the 
particular  property  rights  there  established,  would  be  a  constitu- 
tional and  enforcible  statute.  In  such  States  individual  water 
rights  are  secured  under  laws  regulating  appropriation  permits 
and  in  various  ways  controlling  and  limiting  the  right  of  private 
use.  Such  States  are  those  among  the  States  west  of  the  Miss- 
issippi in  which  the  property  law  of  riparian  ownership  either 

"Union  Bridge  Co.  v.  United  States,  204  U.  S.  399. 

"State  ex  rel.  Wausau  Street  R.  Co.  v.  Bancroft,  148  Wis.,  124;  Crook- 
ston  Co.  V.  Sprague,  91  Minn.  461.  On  this  and  other  points  see  "Limita- 
tions of  Federal  Control  of  Water  Powers,"  by  Rome  G.  Brown,  S.  Doc. 
No.  721,  62d  Cong.  2d  sess. 
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has  never  been  established  or  has  been  established  only  in  a  modi- 
fied form. 

But  the  rule  is  different  in  those  States  which,  as  I  have 
said,  lie  generally  along,  or  east  of,  the  Mississippi  River,  and  in 
which  the  law  of  riparian  rights,  both  upon  navigable  and 
unnavigable  streams,  has  been  established  as  a  property  right. 
In  such  States  a  statute  would  be  unconstitutional  if  based 
upon  the  theory  that  water  powers  are  a  resource  belonging  to 
the  entire  State,  or  that  the  advantages  and  revenues  from 
developed  water  powers  belong  primarily  to  the  entire  State. 
It  would  be  declared  by  the  courts  invalid,  as  confiscatory  of 
vested  private  riparian  property  rights.  It  should  be  kept  in 
mind  that  the  vested  property  rights  referred  to  are  not  con- 
fined merely  to  the  right  of  advantage  in  water  powers  actually 
developed.  The  right  of  development,  that  is,  the  right  of  the 
use,  of  water  rights  which  are  appurtenant  to  riparian  land, 
whether  the  water  powers  are  developed  or  not,  is  itself  an  inci- 
dent to  the  real  estate.  As  the  books  say,  it  is  a  right  belong- 
ing to  the  riparian  land  jurcp  naturee.  Under  our  law  the  only 
difference,  as  between  navigable  streams  and  unnavigable  streams, 
is,  that  this  property  right  is  subject,  in  the  case  of  navigable 
streams,  to  the  exercise  of  the  paramount  Federal  control  for 
the  specified  purpose  of  protecting  navigation  interests. 

In  the  formulation  of  State  water-power  legislation  these  dis- 
tinctions are  often  overlooked.  Some  States  have  formed  com- 
missions to  control  water  powers  under  statutes  which  view 
the  public  right  of  ownership  and  control  too  broadly,  and  which 
in  effect  restrict  the  vested  rights  of  riparian  owners  to  the 
point  of  confiscation.  The  extent  to  which  such  statutes  may 
be  enforced  must  yet  be  determined  by  the  courts. 

In  some  States  the  courts  have  already  declared  against  such 
attempts  at  confiscation.  The  legislature  of  Wisconsin  passed 
a  statute  two  years  ago  which  was  based  upon  the  theory  of 
State  ownership  and  control  of  water  powers,  and  which,  in  sub- 
stance, attempted  to  repudiate  the  law  of  riparian  ownership. 
The  supreme  court  of  Wisconsin  promptly  declared  that  statute 
invalid  on  the  ground  that  it  infringed  the  established  private 
property  rights  belonging  to  riparian  land.  *• 

It  may  be  said,  however,  that  the  several  States  are  anxious 
to  have  their  respective  water-power  resources  developed  and 

"State  ex  rel.  Wausau  Street  Railway  vs.  Bancroft,  148  Wis.  124. 
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used;  and  that,  if  water-power  legislation  were  confined  to  that 
of  the  States,  there  would  have  been  no  lack  of  progress  such 
as  now  exists  in  the  United  States  in  regard  to  water-power 
development.  The  present  demand  is  for  large  power  sites 
instead  of  for  small  ones  such  as  are  found  upon  the  small, 
unnavigable  streams.  The  demand  is  for  the  opening  up  of  the 
water  powers  upon  the  large  "navigable  rivers"  of  the  country. 
This  does  not  mean  alone  those  rivers  which  are  at  present 
actually  navigable.  The  term  is  held  to  include  all  rivers,  and 
those  parts  of  rivers,  which  are  reasonably  capable  of  artificial 
improvement  for  commercial  navigation.  Therefore,  it  includes 
those  streams  upon  which  substantially  all  of  the  large  water 
powers  of  the  country  are  located.  State  legislation  can  never 
open  up  these  water  powers  to  use  until  Federal  legislation  shall 
be  so  adjusted  that  private  capital  may  feel  reasonably  safe  in 
making  investments  in  such  water-power  developments. 

Water-power  capital  in  the  United  States  is  now  waiting  for 
the  removal  of  the  Federal  legislative  obstacles  which  are  pro- 
hibitive of  investment.  Until  they  are  removed  the  great  water 
powers  of  the  United  States  will  continue  to  waste.  Meanwhile 
the  industrial  development  which  would  thereby  be  built  up  in 
our  country  is  being  driven  to  foreign  countries,  where  a  less 
suicidal  legislative  policy  is  retained. 

It  would  not  be  consistent  with  the  limited  scope  of  this  paper 
to  summarize  the  laws  of  each  and  every  Pan-American  country 
upon  the  subject  of  water  rights.  There  next  follows  a  sxmimary 
of  the  law  of  those  countries  which  may  be  taken  as  fairly  typical." 

Water  Power  in  South  America 

Before  taking  up  the  law  regulating  water  rights  and  water- 
power  development  in  different  Spanish-American  countries  it  is 
interesting  to  note,  as  stated  by  Mr.  Lewis  R.  Freeman,^*  a  leading 
American  hydraulic  engineer  and  authority  on  water-power  devel- 

"The  writer  desires  here  to  express  his  obligations  to  Phanor  J.  Eder. 
Esq.,  60  Wall  Street,  New  York  City,  who  is  an  expert  in  the  law  of 
Spanish-American  countries.  Mr.  Eder  has  kindly  rendered  great  assistance 
in  preparing  the  statement  of  Spanish  law  above  given,  and  of  the  laws  of 
various  countries  shown  in  the  Appendix,  and  here  summarized. 

"What  is  said  here  about  the  physical  conditions  with  reference  to  water- 
power  development  in  the  South  American  countries  is  taken  largely  from 
the  statements  of  Mr.  Freeman  in  his  discussion  of  "Hydro-Electric  Opera- 
tions in  South  America",  published  in  Vol.  XXXVII,  No.  5,  of  November^ 
1913,  of  the  Bulletin  of  the  Pan-American  Union. 
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opment,  that  "South  America,  while  affording  magnificent  water- 
power  possibilities,  is  more  sparingly  supplied  with  oil  and  coal 
than  any  other  of  the  great  continental  land  bodies  of  the  world, 
with  the  possible  exception  of  Africa."  This  Southern  American 
continent  is,  taken  as  a  whole,  designated  as  ''an  especially  favor- 
able field  for  hydro-electrical  endeavor."  The  general  scarcity  of 
fuel  makes  power  of  all  descriptions  very  expensive.  This  part 
of  the  world  is  favored  with  the  natural  fuel  resources  of  coal 
and  oil  to  only  a  comparatively  insignificant  degree.  The  most 
important  coal  mines  on  that  continent,  situated  in  southern  Chile, 
afford  only  sufficient  fuel  to  supply  the  demands  of  coasting 
steamers  and  railways.  Almost  all  of  the  coal  used  in  South 
America  is  imported  from  abroad.  The  production  of  liquid  fuel 
in  the  form  of  natural  oil  is  practically  limited  to  northern  Peru 
and  one  district  in  southeastern  Argentina.  On  the  other  hand, 
the  three  prime  essentials  in  the  generation  of  energy  from  water 
power — fall,  volume,  and  continuity  of  supply — ^are  found  in 
almost  every  part  of  South  America ;  the  Pampas  country  and  the 
rainless  district  of  northern  Chile  being  among  the  few  excep- 
tions. The  finest  opportunities  for  water-power  development  in 
the  world,  so  far  as  physical  conditions  are  concerned,  are  on  the 
slopes  of  the  Cordilleras  of  the  Andes  in  Peru,  Bolivia,  and  Ecua- 
dor, where  the  waterfalls,  cascades  and  torrential  rapids  of  the 
river  exist,  abundantly  supplied  by  the  moisture-laden  clouds  from 
the  Amazon  Valley  dissolving  in  rain  upon  the  cold  slopes  of  the 
lofty  Andes,  pour  their  burden  of  energy  down  to  the  sea. 

Chile  is  stated,  by  Mr.  Freeman,  to  be  the  most  favorably 
located  country  in  the  world  for  an  easy  and  comparatively  inex- 
pensive hydro-electric  development,  the  only  possible  exception 
being  Switzerland  and  Kashmir.  The  densely  populated  country 
between  the  Cordilleras  and  the  coast  presents  water-power  possi- 
bilities,  for  practical  commercial  development,  equal  to  those  of 
the  Alpine  country.  But  water-power  development  has  been  slow ; 
although  some  installations  of  considerable  magnitude  have  been 
put  in  operation.  The  undeveloped  commercial  opportunities  for 
the  profitable  generation  and  distribution  of  electrical  energy  from 
water  power  are,  economically  viewed,  in  mocking  contrast  with 
the  losses  and  sufferings  which  are  continuously  endured  in  Chile 
from  lack  of  coal  and  oil  fuel.  ^ 

The  Laja  River,  in  Chile,  is  the  Niagara  of  South  America, 
having  a  flow  of  little  less  than  that  of  the  Hudson  at  Albany, 
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and  with  falls  more  than  100  feet  high ;  and  the  river  is  ideal  for 
economic  hydro-electric  installation.  In  southern  Chile  there  is 
more  undeveloped  water  power  than  could  be  used  for  several 
decades.  The  great  Choshuenco  river  has  a  fall  of  150  feet  at  one 
point  and  presents  the  practical  opportunity  for  a  water  power 
with  1^00  feet  fall  developing  more  than  200,000  kilowatts. 

Peru  has  more  natural  resources  for  fuel,  from  coal  and  oil, 
than  other  South  American  countries ;  but,  for  lack  of  transporta- 
tion facilities,  the  price  of  such  fuel  is  generally  prohibitive.  The 
practical  opportunities  for  water-power  development  in  that  coun- 
try are  nearly  as  favorable  as  are  those  in  Chile;  and,  although 
there  are  already  in  Peru  hydro-electric  installations  developing 
75,000  kilowatts,  further  developments,  yet  unattempted,  are 
feasible  to  meet  the  present  unsuppHed  demand. 

Comparatively  little  has  thus  far  been  accomplished  in  hydro- 
electric development  in  Bolivia,  Ecuador,  Colombia,  Venezuela, 
and  Paraguay;  but  in  these  countries  the  retardation  of  develop- 
ment is  due  largely  to  the  unfavorable  situation  of  water  powers 
with  reference  to  populous  communities  creating  the  demand.  In 
the  Argentino-Uruguayan  country,  feasible  water-power  develop- 
ments are  afforded  by  the  great  Mendoza  river  and  its  tributaries, 
flowing  down  the  eastern  slope  and  foot-hills  of  the  Andes  to  the 
Atlantic.  This  river  has  a  fall  of  9,000  feet  in  a  distance  of  100 
miles  and  presents  water-power  possibilities,  within  a  comparatively 
short  distance  upon  a  single  stream,  which  are  equaled  nowhere  in 
North  America,  except  perhaps  in  Alaska.  The  population  and 
industries  of  the  surrounding  country  make,  within  easy  transmit- 
ting distance,  a  demand,  yet  unsupplied,  of  over  200,000  kilowatts 
of  power,  which  is  far  less  than  the  capacity  of  the  Mendoza. 

The  greatest  center  of  population  in  South  America,  including 
the  great  cities  of  Buenos  Aires,  Montevideo,  La  Plata,  and  others 
representing  nearly  3,000,000  inhabitants,  present  an  unlimited 
market  for  power  from  the  streams  flowing  easterly  from  the 
Andes.  However,  intervening  hundreds  of  miles  of  Pampas  be- 
tween the  Atlantic  coast  and  the  foot-hills  of  the  Andes  present 
limitations  of  transmission  which  are  at  present  practically  impos- 
sible to  overcome. 

In  British  Guiana,  on  the  Potaro  river,  a  branch  of  the 
Essequebo,  is  the  highest  fall  of  great  volume  in  the  world.  Here 
the  river  300  feet  wide,  drops  700  feet.  The  immense  energy 
from  this  great  cataract  is  wasting  until  further  increase  in  popula- 
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tion  and  in  industrial  development  shall  create  such  a  demand 
for  the  power  that  the  expense  of  the  long  transmission  lines 
required  to  bring  the  wasting  energy  to  the  market  shall  become 
an  economic  possibility. 

But  physical  obstacles  and  the  lack  of  appreciation  of  the 
opportunities  open  to  commercial  development  are  not  the  cause 
in  these  southern  countries  of  the  waste  of  water-power  energy, 
the  utilization  of  which  is  already  commercially  feasible.  As 
in  the  United  States,  the  first  requisite  for  the  promotion  of 
water  power  development,  and  therefore  for  the  prevention  of 
waste  of  this  natural  resource,  is  encouragement,  by  legisla- 
tion,  to  the  investor  who  must  furnish  the  capital  for  hydro- 
electric development.  The  hazards  incident  to  such  investment, 
even  under  the  most  favorable  laws  and  regulations,  are  very 
great.  But  the  physical  hazards  may  be  overcome  or  diminished. 
Before  such  dangers  capital  does  not  show  timidity.  What  capital 
demands  in  such  investments  is  certainty  of  tenure,  and  security 
from  confiscation,  sufficient  to  warrant  dependance  upon  rea- 
sonable returns.  Such  security  can  only  be  aflForded  by  laws, 
which  at  the  same  time  that  they  protect  the  interests  of  the 
public  also  protect  the  investments  which  shall  be  made  in  further- 
ance of  the  public  interest  in  the  utilization  of  water-power 
resources. 

In  none  of  the  countries  of  Spanish-America  are  the  laws 
formulated  in  such  a  way  as  to  attract  private  investment.  The 
fact  that  there  are  already  such  investments  only  indicates  the 
certainty  of  much  greater  development  in  the  immediate  future 
in  case  unreasonable  legislative  hazards  to  investment  are 
decreased  or  eliminated. 

Water  Rights  in  Spanish-American  Countries 

In  this  part  of  the  paper  there  will  be  presented  only  a  run- 
ning summary  of  the  status  of  the  law.  For  a  more  detailed 
summary,  reference  is  made  to  the  Appendix  hereto,  which  has 
been  kindly  prepared  for  me  by  Phanor  J.  Eder,  Esq.,  of  the  New 
York  Bar. 

ARGENTINA 

The  Federal  power  in  Argentina  is,  as  in  the  United  States, 
limited  to  the  power  to  regulate  commerce,  and  that  is,  with 
respect  to  streams,  to  regulate  and  protect  navigation;  but  rivers 
are  held  to  be  the  public  property  of  the  State.    Riparian  owners 
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have  not  the  preference  due  to  the  location  of  their  riparian 
land  which  is  recognized  in  the  United  States.  The  uses  of 
water  by  private  parties  are  regulated  by  administrative  authority 
under  rules  which  may  be  modified  or  repealed.  The  enjoyment, 
therefore,  of  the  use  of  waters  is  uncertain  and  the  rights  of 
investors,  even  under  authoritative  permits,  are  precarious.  Here 
is  presented  a  defect  in  the  laws  and  regulation  of  waters  quite 
similar  to  those  defects  which  have  been  experienced  in  the 
United  States  with  reference  not  only  to  water  powers  outside 
the  public  domain,  but  especially  as  to  those  within  the  public 
domain.  National  control  of  water  powers  seems  in  the  first 
instance  to  have  sprung  from  the  right  of  national  control  over 
commerce,  and,  as  in  the  United  States,  by  construing  that  power 
to  include  control  over  navigation.  But  in  the  exercise  of  that 
power  of  control,  as  also  in  the  United  States,  it  seems  to  have 
been  extended  to  the  assertion  of  a  power,  not  merely  of  a 
control  for  a  specified  purpose  and  to  the  limit  required  for  the 
exercise  of  the  limited  power,  but  of  an  ownership  by  the  State 
in  the  beds  and  waters  themselves  of  streams,  both  navigable 
and  unnavigable.  The  reservation  of  the  right  to  change  the 
conditions  of  investment,  which  are  made  by  one  who  receives 
a  concession  from  the  government,  tends  to  maintain  legislative 
conditions  which  are  in  their  very  nature  prohibitive  of  invest- 
ment. 

CHILE 

In  Chile,  all  rivers  are  "national  property  of  public  use."  The 
use  of  public  waters  for  power  and  other  purposes  is  acquired 
by  administrative  concession.  Each  concessionaire  is  subject  to 
the  local  or  general  ordinances  of  the  local  government,  with  no 
special  right  reserved  to  the  owners  of  riparian  land.  This 
was  the  law  until  1907,  when  a  special  statute  was  promulgated 
covering  the  subject  of  the  "utilization  of  running  waters  for 
power."  Under  this  statute  the  riparian  owner  may  make  a  rea- 
sonable use,  that  is,  a  use  consistent  with  the  reasonable  enjoy- 
ment by  others  of  similar  rights,  of  the  waters  which  flow  through 
or  over  his  land.  This  right  of  use,  however,  even  under  the 
terms  of  this  law,  is  not  protected  by  constitutional  law  against 
a  subsequent  law  which  may  have  the  effect  of  destroying  the 
owner's  investment.  The  right  to  develop  water  power  must, 
nevertheless,  in  all  instances,  be  subject  to  the  terms  of  a  con- 
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cession  limiting  the  quantity  and  manner  of  use,  and  subjecting 
the  concessionaire  to  all  regulations  which  are  in  force  at  the  time 
of  the  concession,  or  which  may  thereafter  be  enacted. 

Here  again  any  prospective  investor  in  water-power  develop- 
ment is  confronted  with  uncertainty  as  to  his  tenure  and  as  to 
the  burdens  to  which  his  investment  is  or  shall  be  subjected. 

COLOMBIA 

In  Colombia,  as  in  Chile,  the  ownership  of  the  waters  of  streams 
is  generally  held  to  be  in  the  State  for  public  use.  Rights  to 
uses  of  water  for  power  and  other  private  purposes  are,  upon 
application,  obtained  from  the  government,  and  the  use  of  such 
water-power  privileges  are  subject  to  changes  in  the  statutory 
law  applicable  thereto.  The  rights  of  riparian  owners,  known 
to  the  English  and  American  common  law,  are  in  the  first  instance 
recognized,  but  often  their  use  is  subjected  to  restrictive  laws  and 
regulations,  present  or  prospective,  which  unduly  increase  the 
burdens  of  investment. 

CUBA  AND  PORTO  RICO 

In  these  countries  the  rivers  and  their  natural  beds  are  made 
part  of  the  public  domain,  and  the  use  of  the  waters  thereof  must 
be  obtained  by  private  persons  by  administrative  concession,  unless 
a  prescriptive  right  for  20  years  has  been  acquired.  Riparian 
owners  are  held  to  have  no  rights  except  such  as  have  been  duly 
acquired  under  concessions  legally  made,  or  by  prescriptive  use. 
In  making  concessions  preferences  are  observed,  first,  for  the 
water  supply  of  towns ;  second,  for  the  water  supply  of  railways ; 
third,  for  irrigation ;  fourth,  for  navigable  canals ;  fifth,  for  mills, 
factories,  etc. ;  sixth,  for  fish  ponds  or  hatcheries.  In  the  exercise 
of  the  power  of  eminent  domain  indemnity  is  provided  only  for 
a  use  which  has  such  statutory  precedence.  The  laws  of  Cuba 
and  of  Porto  Rico,  with  reference  to  water  rights,  seem  upon 
their  face  to  be  more  protective  of  investment  than  those  of  any 
of  the  countries  here  discussed.  The  laws  of  water  rights  have 
been  codified,  and  present  a  fairly  reasonable  certainty  as  to  the 
terms  upon  which  the  investor  may  obtain  a  concession  and  operate 
under  it. 

URUGUAY 

In  Uruguay,  the  general  rule  is  established,  that  waters  of 
navigable  streams  are  national  property  of  public  use,  and  the 
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use  of  the  waters  of  such  streams  for  water  power  requires  special 
authorization  from  the  government.  In  the  case  of  nonnavigable 
streams  the  riparian  owner  has  the  rights  which  are  usually  recog- 
nized under  the  English  and  American  law.  The  reservation  of 
the  right  of  the  government  to  issue  permits  and  to  fix  the  terms 
of  such  permits  is  not  sufficient  to  give  that  security  of  investment 
necessary  to  encourage  water-power  development;  for  the  terms 
thereof  are  subject  to  change,  and  insufficient  protection  is  afforded 
against  changes  in  the  conditions  of  the  authorization.^* 

VENEZUaA 

In  Venezuela,  while  rivers  are  made  part  of  the  public  domain, 
nevertheless  the  right  of  riparian  owners  to  utilize  their  beds  and 
waters  for  industrial  purposes  is  expressly  provided.  The  public 
rights  of  navigation  are  made  paramount,  as  in  the  United  States. 
By  the  new  constitution  of  1914,  however,  there  is  reserved  to  the 
Federal  Government  control  over  the  waters  of  navigable  streams ; 
and  water-power  developments  thereon  can  only  be  made  under 
the  consent  and  approval  of  the  National  Congress.  Such  a  situa- 
tion would  leave  water-power  investments  subject  to  the  changing 
legislation  of  the  National  Congress  or  of  the  authorities  to  whom 
the  power  of  that  Congress  might  be  delegated. 

BRAZIL 

The  water-power  law  of  Brazil  is  Portuguese  rather  than  Span- 
ish. The  general  law  of  water  rights  follows  that  of  Argentina. 
The  government  is  expressly  authorized  to  foster  the  utilization 
of  hydro-electric  power  for  transformation  into  electrical  energy, 
when  applied  to  "federal"  services.  Any  excess  power  from  such 
installations  may  be  granted  to  private  investors  for  use  in  pri- 
vate industries.  This  corresponds  to  the  practice  in  the  United 
States  of  a  construction  by  the  government  of  navigation  dams, 
and  at  such  height  and  structure  as  to  afford  water  power  in 
excess  of  that  required  for  navigation  purposes;  and  the  leasing 
of  such  excess  to  private  enterprises.  In  Brazil,  however,  it 
would  seem  that  "federal"  service  is  not  limited  to  the  federal  pro- 
motion of  navigation,  but  may  be  extended  to  the  federal  con- 
trol and  use  of  water  powers  as  such,  rather  than  as  incidental 
to  navigation  improvements. 
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'Moreover,  the  business  of  supplying  electricity  to  the  public  for  light 
and  power  is  practically  a  Government  monopoly,  under  a  statute  of  1912. 
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MEXICO 

The  laws  concerning  watei:s  and  water  rights  in  Mexico  are 
summarized  quite  fully  in  the  Appendix.  Navigable  and  boundary 
streams  are  viewed  as  highways,  and  therefore  among  those  gen- 
eral "ways  of  communication"  which  are  under  the  control  and 
regulation  of  the  Federal  Executive.  Concessions  for  the  utiliza- 
tion of  waters  under  such  federal  jurisdiction,  for  irrigation  or 
for  power,  are  granted  by  the  Federal  Executive  under  condi- 
tions as  to  structures  and  use  of  water,  including  rates — ^all  largely 
in  the  discretion  of  the  Executive.  Special  privileges  for  five 
years  in  order  to  encourage  investment  may  be  granted,  and  such 
concessions  may  be  renewed  in  the  discretion  of  the  Executive 
and  upon  conditions  imposed  at  his  discretion  within  certain  limits. 
All  uses  of  waters  in  such  streams  are  subject  to  the  paramount 
uses  of  navigation.  Even  under  a  stable  government,  and  with 
all  revolutions  passed,  the  uncertainties  to  investment  in  water- 
power  development  presented  by  the  peculiarities  of  the  Mexican 
law,  would,  at  the  very  outset,  be  prohibitive.  The  terms  of 
concession,  by  which  the  rights  of  development  by  private  cajM- 
tal  are  obtained,  are  left  too  largely  to  the  caprice  of  the  authori- 
ties in  whose  hands  the  granting  lies.  Moreover,  this  practice 
makes  the  granting  of  the  concession,  its  original  terms  and 
chances  of  renewal,  too  much  subject  to  arbitrary  change  and 
control.  The  lack  of  security  vouchsafed  to  private  investment 
in  water-power  development  in  Mexico  has  kept  such  investments, 
to  a  large  extent,  out  of  that  country. 

CONCLUSION 

It  is  apparent  that  the  conservation  of  water  resources, 
through  the  utilization  of  the  wasting  water  power  of  the  Pan- 
American  countries,  including  the  United  States,  can  only  be 
accomplished  by  the  adoption  of  a  legislative  policy  which  shall 
invite  private  investment  in  such  enterprises.  The  universal  fault 
with  existing  policies  of  legislation,  in  these  matters,  is,  that  the 
prospective  investor,  asking  for  a  grant,  or  concession,  or  permit, 
is  viewed  as  one  asking,  for  his  own  private  benefit,  a  gift  from 
the  public.  The  theory  is  too  much  prevalent  that,  because  water 
resources  are  a  natural  resource  they  are,  for  that  very  reason, 
a  purely  public  resource,  and  not  by  nature  or  in  law  for  devel- 
opment in  any  other  way  than  through  the  direct  supervision 
of  public  authorities  and  for  the  exclusive  and  direct  benefit  of 
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the  public  at  large.  But  water  powers  are  local  in  their  very 
nature.  The  assertion  of  a  right  of  benefit,  through  direct  par- 
ticipation by  the  general  public  in  the  proceeds  derived  from  the 
utilization  of  water  powers,  is  an  assertion  that  natural  water 
powers  are  intended  only  to  produce  for  the  public  treasury.  Such 
a  view  of  water-power  resources  leads  to  the  legislative  policy 
of  imposing  by  statute  the  utmost  burdens  possible,  and  even 
impossible  burdens,  upon  private  investment.  Experience  has 
demonstrated  that  utilization  of  wasting  water  powers  cannot  be 
accomplished  by  their  development  by  the  public  authorities;  but 
only  through  the  capital  of  private  investors.  Such  investors,  how- 
ever, rightly  demand  that  security  for  their  investment  which 
shall  afford  to  them  reasonable  protection  against  confiscation 
and  loss  of  their  investment,  and  against  failure  to  receive  fair 
returns  thereon. 

There  are  millions  of  dollars  of  capital  in  the  hands  of  Amer- 
ican financiers  ready  for  investment  in  water-power  developments, 
not  only  in  the  United  States  but  in  all  of  the  Pan-American 
republics,  but  which  are  withheld  from  such  investments  because 
of  the  financial  obstacles  presented  in  these  various  countries 
through  an  almost  universcll  absence  of  a  legislative  policy  which 
will  allow  such  investments  to  be  made  with  reasonable  safety. 

Rome  G.  Brown. 
Minneapolis,  Minn. 
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OBJETO  DE  ESTA  DISCUSION 

El  debido  aprovechamiento  de  los  recursos  naturales  de  los 
paises  Pan- Americanos  es  de  la  mayor  importancia  para  su  propio 
desarrollo  intemo  asi  como  para  el  de  sus  relaciones  industrials 
y  politicas  entre  ellos.  De  todos  los  recursos  naturales,  ningunos 
que  constituyan  un  tan  valioso  presente  de  la  Naturaleza  ni  que 
sean  tan  esencialmente  una  fuente  poderosa  de  crecimiento  comer- 
cial  e  industrial,  como  los  usos  del  agua,  que  en  esos  paises  se  en- 
cuentra  en  abundancia  por  doquiera. 

Los  depositos  minerales,  ya  en  forma  de  carbon,  de  hierro,  de 
nitratos  6  de  otros  minerales,  son  limitados  en  cantidad,  relativa- 
mente  ocultos  en  cuanto  a  su  situacion,  y  como  por  su  propia  razon 
natural  no  son  suceptibles  de  renovacion,  son  por  consiguiente,  ago- 
tables.  Los  recursos  de  maderas,  si  bien  renovables  por  la  Natura- 
leza, son,  sinembargo,  en  un  sentido  de  la  palabra,  limitados  y  ago- 
tables. 

Los  recursos  del  agua,  por  otra  parte,  son  las  fuentes  de  las 
bondades  de  la  Naturaleza  para  el  hombre,  constantemente  mos- 
tradas,  siempre  aprovechables  y  continuamente  renovadas.  Ya  sea 
el  pequeno  arroyuelo  discurriendo  por  una  heredad  en  las  tierras 
de  la  altiplanicie,  escasamente  supliendo  de  agua  al  propietario,  su 
familia  y  su  ganado,  asi  como  a  los  pocos  acres  de  cultivo,  cubriendo 
apenas  la  necesidad  dentro  de  lo  indispensable,  6  ya  sea  la  cauda- 
losa  corriente  continental,  llevando  sobre  sus  aguas  el  comercio 
entre  los  puertos  riberenos  y  el  mar  y  alimentado  en  su  curso  por 
los  numerosos  desagiies  de  las  montanas  que  derrochan  sus  latentes 
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energias  en  cataratas  no  utilizadas, — las  corrientes  de  agua  dulce 
de  estos  paises  son,  fuentes  que  siempre  estin  presentes,  siempre 
renovadas  y,  por  consiguiente,  inagotables,  para  el  desafroUo  die 
su  supremacia  industrial. 

Desde  el  punto  de  vista  nacional,  los  tres  grandes  usos  de  que  son 
suceptibles  tales  corrientes,  son  la  navegacion,  la  irrigacion  y  la 
fuerza  hidraulica.  Esta  ultima,  es  decir  el  desarrollo  de  ella,  es 
el  primordial  objeto  de  esta  memoria. 

La  fuerza  hidraulica,  desarrollada  6  sin  desarroUar,  denota  ener- 
gia.  Es,  por  consiguiente,  una  parte  de  las  muchas  faces  de  energia 
que  comprende  la  vida  y  exito  posibles  y  ciertos  del  pais  dentro 
del  cual  se  encuentra  situada.  Con  cada  caida  de  agua  en  una  co- 
rriente  natural,  ya  sea  la  tarda  corriente  en  una  grande  y  profunda 
acumulacion  de  aguas  6  ya  sea  la  catarata  que  se  precipita  de  entre 
las  altas  montanas,  constantemente  se  ejercita  la  energia  que  se 
muestra  por  el  producto  del  peso  del  agua  que  cae  y  el  numero  de 
pies  por  segundo  por  los  cuales  esa  cantidad  pasa  del  nivel  superior 
al  nivel  inferior.  Esa  energia,  en  otras  palabras,  es  el  numero 
de  libras  de  agua  que  caen  en  cada  segundo,  por  cada  pie  de  caida. 
Quemamos  una  tonelada  de  carbon  con  el  objeto  de  desarroUar  y 
de  utilizar  la  energia  latente  encerrada  en  el  carbon  y  encontramos 
que  por  ese  medio  obtenemos  de  una  tonelada  de  carbon  el  equiva- 
lente  del  uso  de  cerca  de  un  caballo  de  fuerza  de  energia  por  el 
periodo  de  un  mes.  Esto,  a  su  vez,  es  equivalente  al  uso  de  cerca 
de  un  kilowatio  de  energia  durante  casi  tres  semanas.  Esa  energia 
se  produce  por  la  simple  incineracion  del  carbon.  Si  desarrollada 
asi»  se  la  utiliza,  mueve  turbinas  para  fabricas  6  calentara  casas  y 
talleres,  6  ayuda  a  convertir  las  tinieblas  en  luz.  Si  no  se  la  utiliza, 
se  desperdicia  para  siempre  y  se  convierte  en  parte  de  esos  inmensos 
desperdicos  de  la  Naturaleza  que  jamas  podran  recuperarse.  La 
energia  de  la  catarata,  sinembargo,  no  es  latente.  Esa  energia  es 
una  parte  de  la  fuerza  de  gravedad  constantemente  activa.  Esta 
siempre  presente  y  a  menos  que  no  se  la  aproveche,  por  siempre  se 
desperdicia.  Por  consiguiente,  la  conservacion  de  los  recursos  na- 
turales  de  un  pais  exije  la  mayor  y  mas  inmediata  prevencion  de 
este  constante  desperdicio  de  energia  debido  a  fuerzas  de  agua  no 
utilizadas  y  la  mas  pronta  y  extensa  utilizacion  que  pueda  hacerse 
de  acuerdo  con  la  debida  proteccion  de  los  intereses  privados  y  del 
publico  en  general. 

La  razon  principal  para  que  se  retardara  este  aprovechamiento 
de  las  derrochadas  energias  de  las  fuerzas  hidraulicas,  era  antes 
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la  f alta  de  medios  para  la  trasmision  de  esas  energias  para  ser  usadas 
en  localidades  distantes  de  la  fuente  de  fuerza.  Pero  el  progreso 
alcanzado  recientemente  en  la  dencia  electrica,  ha  hecho  comercial- 
mente  factible  el  uso  de  inmensas  facilidades  de  f uerzas  hidraulicas 
que  antes  se  desperdiciaban.  No  obstante,  no  hay  un  solo  pais  en 
toda  la  America  en  donde  no  esten  sin  satisfacer  las  demandas  co- 
merciales  para  el  desarroUo  de  fuerza  hidraulica,  y  en  donde  no  se 
pierdan  grandes  cantidades  de  kilowatios  de  energia  hidraulica. 

La  causa  de  este  desperdicio  antiecon6mico  en  todos  los  paises, 
es,  que  la  legislacion  para  la  reglamentacion  y  uso  de  los  recursos 
hidraulicos,  en  vez  de  promover  su  uso,  ha  venido  siendo  un  obsta- 
culo  para  el.  La  legislacion  no  esta  a  la  altura  del  progreso  en  la 
ciencia  del  desarroUo  y  uso  de  la  fuerza  hidraulica. 

En  consecuencia,  el  principal  objeto  de  esta  memoria  es  el  de 
pormenorizar,  con  respecto  a  los  usos  del  agua  y  especialmente  de 
las  fuerzas  hidraulicas,  las  leyes  y  reglamentos  vigentes  con  caracter 
publico  en  los  paises  Pan-Americanos  y  en  particular  mostrar  los 
casos  en  que  tales  leyes  son  obstaculo  para  el  aprovechamiento  de 
esos  recursos,  que  sin  ellas  serian  usados ;  asi  como  indicar  los  posi- 
bles  remedios  para  tales  males. 

ORfCENES  GENERATES  DE  LA  LEY 

En  el  mayoria  de  los  paises  Pan-Americanos,  con  excepcion  de 
los  Estados  Unidos,  los  origenes  de  la  ley  sobre  derechos  de  aguas, 
asi  como  otras  faces  de  sus  demas  leyes,  son  la  Ley  Espaiiola.  Los 
principios  fundamentales  de  la  Ley  Espanola,  tal  como  se  aplican 
en  estos  paises,  fueron  despues  confirmados  6  modificados  por  la  in- 
troducdon,  en  sus  leyes  Coloniales,  de  dertos  principios  de  la  Ley 
Francesa.  Modificaciones  posteriores  han  sido  causadas  por  el 
reconodmiento  y  adopcion  local  y  parcial  de  prindpios  de  derecho 
que  son  principalmente  los  de  los  Estados  Unidos,  en  donde  las 
leyes  de  aguas  estan  fundadas  generalmente  en  la  Ley  Inglesa. 
Pero  en  los  Estados  Unidos  se  han  efectuado  grandes  modificadones 
de  la  Ley  Inglesa,  a  fin  de  ajustarla  a  las  condiciones  fisicas  pecu- 
liares  de  nuestro  pais  y  que  no  son  caracteristicas  de  la  madre  patria 
a  la  cual  la  Ley  Inglesa  se  adapta. 

Primera,  pues,  de  estas  f uentes  originales : 

Ley  Espanola — Los  dmientos  del  sistema  legal  Hispano  Ameri- 
cano fueron  heredados  de  Espafia ;  y  hasta  la  Independencia,  la  Ley 
Espanola  rigio  en  Hispano-America,  sujeta  solamente  a  modifica- 
dones que  fueron  introduddas  por  leyes  espedales  6  decretos  pro- 
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mulgados  para  las  Colonias.  Continue  en  vigor  en  los  varios  paises 
hasta  que  fue  modiiicada  por  nuevas  disposiciones  legislativas  que 
tomaron  principalmente  la  forma  de  Codigos  extensamente  mode- 
lados  en  los  Codigos  Napoleonicos.  Una  6  dos  palabras  acerca  de 
la  antigua  Ley  Espanola,  pueden  considerarse  como  una  introduc- 
cion  apropiada. 

Las  Siete  Partidas,  el  gran  Codigo  de  la  Edad  Media  cuyos 
prindpios  aun  trascienden  la  jurisprudencia  Espanola  6  Hispano- 
Americana,  divide  las  *'cosas"  en  cosas  comunes,  las  pertenecientes 
a  las  personas,  y  aquellas  consagradas  al  servicio  de  Dios  (Partida 
3;  Titulo  28,  Ley  2).  Habia  una  curiosa  subdivision  de  las  cosas 
comunes  en  (a)  "las  cosas  que  comunalmente  pertenescen  a  todas 
las  criaturas  que  viven  en  este  mundo :  el  aire,  las  aguas  de  la  lluvia, 
el  mar  y  su  ribera  (id.  Ley  3)  ;  (b)  las  comunes  a  todos  los  hombres : 
los  rios,  puertos  y  caminos  publicos  (id.  Ley  6) ;  y  (c)  las  del  co- 
mun  de  cada  una  ciudad  6  villa."  Se  comprendian  las  fuentes  que 
jugaban  un  papel  tan  importante  en  la  vida  Espanola  (id.  Leyes  9 
y  10) .  La  Ley  6  ya  citada  es  de  especial  interes — siguiendo  el  De- 
recho  Romano,  disponia  que  los  rios  pertenecen  a  todos  los  hombres 
en  comiin,  "de  tal  manera  que  tambien  pueden  usar  de  ellos  los  que 
son  de  otra  tierra  extrana,  como  los  que  moran  y  viven  en  aquella 
tierra  donde  son".  Y  como  quiera  "que  las  riberas  de  los  rios  sean 
cuanto  al  sefiorio,  de  aquellos  cuyas  son  las  heredades  a  que  estan 
ayuntadas ;  con  todo  eso,  todo  hombre  puede  usar  de  ellas  ligando 
a  los  arboles  que  alii  estan,  sus  navios,  e  adobando  sus  velas  en  ellos, 
e  poniendo  ahi  sus  mercaderias ;  y  pueden  los  Pescadores  poner  ahi 
sus  pescados  y  venderlos  e  enjugar  ahi  sus  redes  e  usar  en  las  ribe- 
ras de  todas  las  otras  cosas  seme j  antes  de  estas  que  pertenecen 
al  arte  o  al  menester  porque  viven."  Se  disponia  (Ley  8')  "que 
molino  ni  otro  edificio  ninguno  puede  hombre  hacer  nuevamente 
en  los  rios  navegables  ni  en  las  riberas  de  ellos,  porque  se  embargase 
el  uso  comunal  de  los  hombres ;  pues  no  seria  guisada  cosa  que  el 
pro  de  todos  los  hombres  comunalmente  se  destorbase  por  la  pro 
de  algunos" ;  pero,  las  obras  antiguas  no  tenian  que  ser  destruidas 
mientras  no  impidiesen  el  uso  comunal. 

Sin  embargo,  otros  pasajes  en  las  Partidas  son  interesantes  pues 
muestran  que,  a  pesar  de  la  declaracion  arriba  citada  que  los  rios 
y  el  agua  de  lluvias  eran  comunes  a  todas  las  criaturas  vivientes  o  a 
la  humanidad  entera,  se  reconocian  derechos  privados  sobre  aguas, 
pero  ciertos  rios  eran  considerados  como  propiedad  del  Rey.  La 
Ley  18,  Titulo  32,  Tercera  Partida,  prescribia  que  uno  podia  erijir 
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un  molino  y  usar  la  misma  agua  que  usaba  un  molino  erijido  ante- 
riormente;  que  esto  "puede  hacerlo  (a)  en  su  heredad,  o  (b)  en 
suelo  que  sea  de  rio  del  Rey,  con  otorgamiento  de  el,  o  (c)  con 
otorg^amiento  del  Comun  del  Concejo  cuyo  es  el  lugar  donde  lo 
quisiere  hacer* :  y  siempre  entendiendose  que  en  ningun  caso  el  mo- 
lino erijido  antes  debia  privarse  del  agua  acostumbrada.  La  Ley 
19,  Titulo  15,  prescribia  que  el  dominio,  uso  y  goce  de  las  ag^as  que 
brotan  y  mueren  dentro  de  los  limites  de  una  heredad,  pertenecian 
al  propietario  de  la  tierra.  Entiendo  que  este  ultimo  principio  se 
ha  mantenido  en  casi  todos  los  paises  Hispano-Americanos. 

La  Ley  de  las  Siete  Partidas,  en  cuanto  a  servidumbres  ha  ejer- 
cido  una  importante  influencia  en  la  jurisprudencia  subsiguiente. 
Se  siguieron  muy  de  cerca  a  este  respecto,  las  Instituciones  de  Jus- 
tiniano.  Para  nuestro  proposito  actual  es  bastante  el  que  llamemos 
la  atencion  hacia  el  hecho  de  que  la  servidumbre  de  acueducto  es- 
taba  reconocida,  es  decir,  el  derecho  de  conducir  el  agua  a  traves 
del  fundo  sirviente  para  el  beneficio  del  fundo  dominante  para  usarla 
en  molinos  o  en  irrigacion  (Partida  3,  Titulo  31,  Ley  4).  El  de- 
recho podia  tambien  extender  se  hasta  cubrir  la  toma  de  agua  origi- 
nal del  fundo  sirviente,  en  cuyo  caso  el  dueno  de  este  no  podia  con- 
ceder  un  derecho  igual  a  tercera  persona,  sin  el  consentimiento  del 
propietario  del  fundo  dominante,  a  menos  que  el  agua  fuera  sufi- 
cientemente  abundante  para  bastar  para  todos  (id.  Ley  5)  :  Por 
otra  parte,  el  beneficiario  de  la  servidumbre,  despues  que  el  agua 
hubiera  llegado  a  su  terreno,  podia  concederla  a  sus  vecinos  para 
irrigacion  (id.  Ley  12).  Estas  servidumbres  podian  obtenerse  por 
prescripcion  (id.  Ley  15).  Otras  leyes  de  las  Partidas  prescriben 
los  derechos  y  deberes  originados  por  razon  de  una  servidumbre  de 
acueducto  y  que  nacian  de  su  uso,  como  los  que  existian  entre  los 
duenos  del  curso  superior  e  inferior  de  las  aguas  corrientes  (id.  Ti- 
tulo 32;  Ley  15).  Esta  servidumbre  de  acueducto  aparece  haber 
sido  solamente  una  servidumbre  voluntaria,  es  decir,  creada  por  acto 
voluntario  de  las  partes;  pero  parece  ser  la  madre  legitima  de  la 
servidumbre  modema,  por  ministerio  de  la  ley,  en  caso  de  necesidad, 
que  constituye  una  condicion  tan  beneficiosa  de  la  ley  moderna  His- 
pano- Americana. 

La  Ley,  desde  muy  temprano,  prohibio  el  arrojar  a  los  rios  subs- 
tancias  danosas  para  la  pesca;  reglamento  los  medios  y  prescribio 
las  estaciones  para  la  pesca  de  rios,  prohibiendo,  inter  alia,  la  des- 

'El  famoso  comentador  Gregorio  Lopez  duda  de  que  esto  fuera  permitido 
en  el  caso  de  rios  navegables. 
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viacion  de  la  corriente  ( Ano  1475  ;  Leyes  9  y  10,  Titulo  8,  Libro  7, 
Recopilacion :  Leyes  8  y  9,  Titulo  30,  Libro  7.  Novisima  Recopila- 
cion). 

Por  una  ley  del  Rey  Enrique  III  (Ley  2,  Titulo  10,  Libro  7  de 
la  Recopilacion ;  Ley  7,  Titulo  26,  Libro  7  de  la  Novisima  Recapitu- 
lacion)  se  prohibia  a  cualquier  Concejo  o  persona  particular  el  ce- 
rrar  anales  y  rios  a  la  pesca  y  navegacion  o  embargarlos  para  otros 
usos,  aun  para  usos  de  la  ciudad,  excepto  en  virtud  de  especial  pri- 
vilegio  del  Rey. 

Esto  es  importante  para  mostrar  que  el  Rey  reclamaba  y  ejercia 
un  derecho  privilegiado  de  otorgar  franquicias  especiales  en  relacion 
con  rios  navegables  y  con  detrimento  del  publico  o  del  derecho  co- 
mun  de  navegacion. 

En  la  epoca  inmediatamente  anterior  a  la  Independencia  de  las 
Colonias,  volvieron  a  colocarse  en  primera  linea  los  derechos  pti- 
blicos.  En  una  Real  Orden  de  1795  (Ley  16,  Titulo  30,  Libro  7, 
Novisima  Recopilacion),  se  reconocio  como  ley  vigente  que  "el  de- 
recho de  la  pesca  en  los  rios  es  de  suyo  tan  libre  y  general  como  el  de 
la  navegacion;  y  por  lo  mismo  la  facultad  privativa  de  pescar  en 
algiin  sitio  determinado  no  puede  derivarse  sino  de  privilegio  Real 
o  de  una  posesion  inmemorial  que  haga  presumir  el  privilegio  Real." 
La  existencia  de  esos  derechos  privativos,  cualquiera  que  hubiera 
sido  su  origen,  quedaba  reconocida,  pero  "nunca  supone  la  facultad 
de  estorbar  la  libre  navegacion  de  los  rios,  ni  tampoco  el  derecho 
de  pescar  fuera  del  lugar  determinado  por  el  mismo  privilegio",  ni 
estorbar  el  derecho  publico  de  pescar  en  otros  lugares ;  y  de  alii  el 
que  las  cxclusas  que  cruzaran  los  rios,  fuerbn  prohibidas. 

La  industria  minera  fue  tambien  una  de  las  principales  influen- 
cias  en  Espana  para  formular  las  leyes  de  aguas  y  especialmente 
para  contrarr.  estar  cualesquiera  indebida  tendencia  hacia  la  santi- 
ficacion  de  los  derechos  privados  riberefios.  Felipe  II  promulgo 
en  1584  importantes  Ordenanzas  de  Mineria  (incorporadas  como 
Ley  4,  Titulo  18,  Libro  IX,  Novisima  Recopilacion).  Ellas  permi- 
tian  que  el  agua  fuera  libremente  tomada  para  los  usos  necesarios 
de  mineria,  de  los  rios  y  arroyos,  asi  como  de  otras  fuentes,  "en  la 
parte  que  mas  convenga  a  los  mineros"  (Item  47).  Si  las  opera- 
ciones  mineras  no^pudieren  efectuarse  de  otro  modo  sin  dano  o 
perjuicio  de  alguri  pueblo  o  de  los  ganados,  se  prevenia  que  "el  agua 
se  saque  a  estanques  sin  que  vuelva  de  nuevo  al  rio",  y  natural- 
niente,  los  gastos  de  construcciones  adicionales,  tenian  que  ser  he- 


33 

chos  por  los  mineros.    Estos  podian  obtener  por  expropiacion  los 
terrenos  necesarios** 

Ley  Colonial :  La  Ley  Civil  Colonial,  seguia,  en  general,  a  la  Ley 
Espanola,  pero  debe  recordarse  que  las  Indias  eran  consideradas 
en  general  como  la  hacienda  y  propiedad  particular  de  la  Corona. 
Se  dice*  que  el  Rey  de  Espaiia  se  reserve  siempre  el  dominio  de 
los  rios  de  America  (Solorzano,  Politica  Indiana,  Cap.  II — ^libro  6). 
Por  otra  parte,  las  leyes  de  Indias  (Recopilacion  de  Indias,  Ley  5, 
Titulo  17,  Libro  4)  por  el  contrario,  declaran  que  "los  montes,  pastos 
y  aguas  que  no  estan  concedidos  a  particulares  son  cosas  comunes 
a  todos".  Pero  era  usual  que  el  Rey  incluyera  los  rios  en  las  grandes 
concesiones  hechas  por  el,  y  la  propiedad  privada  de  rios  y  otras 
ag^as  fue  reconocida  en  muchas  reales  6rdenes  (e.  g.,  Ordenanzas 
de  Mineria  de  Nueva  Espana.    Titulo  19,  Art.  9) . 

Las  necesidades  industriales  de  las  escasamente  pobladas  Colo- 
nias  no  hacian  imperativa  una  clara  demarcacion  de  los  derechos  de 
aguas.  La  confusion  que  en  la  materia  existia  en  la  Ley  Colonial, 
ha  sobrevivido  en  gran  parte,  a  pesar  de,  o  talvez  en  varios  casos 
con  motivo  de  los  Codigos  Modemos.  Como  estos  se  basaron  en 
los  Codigos  Franceses,  se  introdujeron  nuevos  elementos  de  con- 
fusion; y  ha  sido  solamente  en  los  afios  muy  recientes  que  la  ley 
ha  hecho  algun  marcado  progreso  hacia  la  solucion  de  los  intrin- 
cados  problemas  que  los  Codigos  dejaron  sin  resolver,  en  contra- 
distincion  de  las  grandes  y  arbitrarias  facultades  para  otorgar  es- 
peciales  concesiones,  ejercitadas  por  los  gobiemos  dictatoriales. 

Estas  diferentes  fuentes  Europeas  de  nuestras  leyes  Americanas 
de  ag^as  deben  tenerse  presentes  cuando  se  hace  alguna  aseveracion 
de  las  leyes  de  los  paises  Pan-Americanos,  y  particularmente  al 
hacer  alguna  comparacion  entre  las  leyes  de  estos  varios  paises.  En 
los  Estados  Unidos  existe  el  mayor  desarroUo  actual,  asi  como  el 
mayor  desperdicio  de  los  recursos  hidraulicos.  Tambien  en  ese 
pais  existe  la  mayor  cantidad  de  leyes  y  jurisprudencia  con  res- 
pecto  a  derechos  de  aguas,  y  al  mismo  tiempo  la  mayor  f  alta  de  con- 
sistencia  y  raciocinio  en  tal  legislacion. 

Para  principiar,  pues,  hemos  de  discutir  la  situacion  en  los  Es- 
tados Unidos. 

iJna  traduccion  de  las  leyes  Espanolas  mas  modemas,  como  las  enumera 
Escriche,  puede  verse  en  H^iel  on  Water  Rights  (3  £d.)  pass.  961-962- 
963-964. 

'Velez  Sarsfield — Notas  al  Art.  2340  del  Codigo  Civil  Argentino. 
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LEY  DE  LOS  ESTADOS  UNIDOS 

En  cantidades  aproximadas  el  desarrollo'*'  potencial  de  fuerza 
hidraulica  en  los  Estados  Unidos  alcanza  a  150,000,000  kilowatios. 
De  esta  cantidad  20,000,000  kilowatios  de  fuerza  hidraulica  estan 
situados  de  tal  modo  que  su  desarrollo  es  factible,  en  caso  que  sola- 
mente  condiciones  razonables  fueren  impuestas  al  empresario  in- 
teresado  en  el  desarrollo.  De  este  ultimo  niimero  de  kilowatios 
solamente  cerca  de  un  quinto  se  encuentran  en  actual  desarrollo  y 
uso  y  los  otros  cuatro  quintos  se  desperdician.  El  75%  de  ese 
desperdicio  de  energia  en  fuerzas  hidraulicas  esta  situado  en  co- 
rrientes  navegables,  y  esta,  por  consiguiente,  directa  o  indirecta- 
mente  sujeto  a  la  legislacion  Federal.  El  25%  sobrante,  o  sean 
mas  o  menos  4,000,000  kilowatios  esta  situado  en  corrientes  mas 
pequenas,  en  los  diversos  Estados  y  esta  directamente  sujeto  a  las 
reglamentaciones  del  Estado.  Este  inmenso  desperdicio  se  debe,  en 
consecuencia,  primeramente  a  deficiencias  de  la  legislacion  Federal 
y  tambien  en  gran  parte  a  defectos  en  la  legislacion  de  los  Estados. 

En  los  Estados  Unidos  el  Gobierno  Federal  tiene  facultades  ex- 
presas  y  limitadas.  Tiene  solamente  las  facultades  de  legislacion 
expresamente  marcadas  por  la  Constitucion  Federal,  reservandose 
expresamente  para  los  diversos  Estados  todas  las  demas  facultades 
de  legislacion  y  mane  jo.  En  consecuencia,  la  tinica  facultad  otor- 
gada  al  gobierno  Federal,  que  aun  indirectamente  toca  el  asunto 
de  los  derechos  de  agua,  incluyendo  la  fuerza  hidraulica,  es  la  que 
confiere  al  Congreso  el  poder  para  "regular  el  comercio"  entre  los 
Estados.  La  jurisprudencia  establece  que  la  facultad  para  "regular 
el  comercio"  incluye  la  de  regular  las  vias  del  comercio  para  la  pro- 
teccion  de  la  navegacion ;  y  que  por  consiguiente,  el  control  Federal 
del  comercio  entre  los  Estados  abarca  la  reglamentacion  y  control, 
para  la  proteccion  de  la  navegacion,  de  todas  las  corrientes  navega- 
bles del  pais.  Tambien  se  establece  que  dentro  de  esa  facultad  de 
controlar,  esta  la  de  prohibir  la  construccion  de  diques  u  otras 
obras  a  travez  o  sobre  los  lechos  de  tales  corrientes  navegables,  ex- 
cepto  con  el  consentimiento  del  Congreso  y  en  virtud  de  un  permiso 
que  contenga  las  restricciones  que  marque  la  Secretaria  de  la  Guerra 
y  el  Jefe  de  los  Ingenieros  hasta  donde  se  juzgaren  necesarias  para 
hacer  que  las  obras  sean  racionalmente  consistentes  con  la  navega- 
cion o  que  no  la  obstaculizen  indebidamente.    El  Congreso  ha  de- 

♦Report  U.  S.  Commissioner  of  Corporations,  March  14,  1912;  Senate 
Document  274,  62d  Congress,  2cl  Session,  pp.  11-14,  211,  273;  "Water  Power 
Resources  of  the  U.  S/'  por  M.  O.  Leighton,  presentada  i  este  Congreso 
Pan-Americano. 
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cretado  leyes  reglamentarias  con  el  objeto  ostensible  de  la  navega- 
cioh,  pero  concebidas  de  tal  manera  que  en  verdad  no  son  sino 
impedimentos  sin  razon  y  sin  necesidad,  para  el  desarrollo  de  las 
fuerzas  hidraulicas.* 

I^GISLACldN    FEDERAL 

La  actual  retardacion  originada  por  la  legislacion  Federal  y 
sus  posibles  remedios  comprenden  tres  clases  de  Control  Federal 
de  las  fuerzas  hidraulicas. 

Fuerzas  Hidraulicas  en  propiedades  del  Dominio  Publico :  El 
''dominio  publico"  comprende  aquellos  lotes  de  terrenos  en  su  mayo- 
ria  situados  en  los  Estados  del  lejano  occidente,  de  propiedad  del 
Gobierno  Federal  en  virtud  de  un  titulo  que  en  su  naturaleza  es 
titulo  de  propietario,  distinto  del  titulo  de  simple  soberania  6  dere- 
cho  de  control  o  reglamentacion  para  un  interes  publico  especial. 
Esos  terrenos  comprenden  aquellos  que  se  Uaman  reservas  foresta- 
les.  Ligadas  con  esta  misma  clase  existen  fuerzas  hidraulicas  que 
no  estan  ni  en  todo  ni  en  parte  en  propiedades  de  publico  dominio, 
pero  cuyo  aprovechamiento,  ya  para  inundaciones,  lineas  de  trans- 
mision  u  otros  fines,  requieren  algun  uso  mayor  o  menor,  de  terre- 
nos que  son  parte  del  dominio  publico. 

Con  el  fin  de  desarrollar  fuerzas  hidraulicas  que  son  parte  del 
dominio  publico,  el  empresario  debe  primeramente  obtener  un  per- 
miso  del  Departamento  del  Gobierno  que  tenga  jurisdiccion  en  el 
asunto  de  las  tierras  respectivas.  Generalmente  este  es  el  Depar- 
tamento del  Interior  6  de  Agricultura.  El  permiso  debera  com- 
prender  el  derecho  de  construir  y  mantener  y  operar  el  dique,  la 
planta  de  fuerza  y  las  lineas  de  transmision.  Pero  tal  permiso  es 
revocable  a  voluntad  del  Departamento  que  lo  concede,  y  esta  sujeto 
a  las  condiciones  que  el  Departamento  imponga,  no  solamente  cuan- 
do  se  extiende  el  permiso  sino  despues  de  concedido.  En  determi- 
nados  casos,  por  cierto,  el  permiso  queda  automaticamente  revocado, 
como  cuando  un  tercero  obtiene  una  adjudicacion  o  patente  en  vir- 
tud de  las  leyes  de  habitacion  (homestead)  6  de  mineria.**  Esta  fa- 
cultad  ilimitada  de  imponer  condiciones  en  el  permiso  y  de  cambiar- 

*Ley  de  3  de  Marzo,  1899,  Sec.  9,  30  U.  S.  Stat.  L.  1121;  Ley  de  21  de 
Junio.  1906,  34  U.  S.  Stat.  L.  386;  Ley  de  23  dc  Junio,  1910,  36  U.  S.  Stat. 
L.  593,  (The  Dam  Acts). 

Ley  de  26  de  Febrero,  1897,  29  U.  S.  Stat.  L.,  599;  Ley  de  4  de  Junio, 
1897,  30  U.  S.  Stat.  L.  34-36;  Ley  de  15  de  Febrero,  1901,  31  U.  S.  Stat. 
L.  790;  Ley  de  1  de  Febrero,  1905,  53  U.  S.  Stat.  L.  628;  Ley  de  25  de 
Junio,  1910,  36  U.  S.  Stat.  L.  847,  (Public  Domain  Acts). 

*Leyes  de  26  de  Feb.  1897,  4  de  Junio,  1897;  15  de  Feb.  1901  y  1  de 
Feb.  1905. 
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las,  faculta  al  jefe  del  Departamento  para  establecer  cargas  pecu- 
niarias  y  tributos,  el  monto  de  los  cuales,  de  cuando  en  cuando,  de- 
pende  de  la  discrecion  de  tal  empleado.  No  tiene  facultad  para  otor- 
gar  un  permiso  por  un  termino  que  por  algun  tiempo  pudiera  dar 
estabiUdad  a  la  inversion,  ni  la  facultad  de  hacer  que  los  plazos  y 
condidones  del  permiso  esten  libres  de  incertidumbres  sin  limite« 
£1  capital  privado  se  ha  detenido  ante  tales  condidones  tan  poco 
mercantiles.  De  mas  de  5,000,000  kilowatios  de  fuerza  hidraulica 
que  estan  bajo  la  ley  de  Dominio  Publico  y  que  pudieran  hoy  recibir 
un  desarrollo  comerdal,  menos  de  un  dedmo  de  esa  dfra  han  sido 
aprovechados. 

Pero,  esas  reglas  prohibitivas  no  son  solamente  aplicables  a  las 
fuerzas  hidraulicas  que  son  parte  del  dominio  publico.  Existen  mu- 
chos  millones  de  kilowatios  de  fuerza  hidraulica  desarrollable  si- 
tuados  de  tal  manera  que  su  desarrollo  y  aprovechamiento  requie- 
ren  algun  uso  de  la  propiedad  del  dominio  publico  ya  sea  para  las 
plantas  de  fuerza  o  ya  para  las  lineas  de  transmision.  Bajo  las 
leyes  actuales  tal  uso  incidental,  aun  siendo  pequeno,  de  una  porcion 
de  terreno  del  dominio  publico,  esta  sujeto  a  permisos  extendidos 
por  empleados  del  Gobiemo,  permisos  siempre  revocables  a  volun- 
tad  y  sujetos  a  condiciones,  y  cambios  de  etas,  a  discrecion  del  em- 
pleado que  concede  el  permiso.  Esto  aumenta  las  circunstancias 
de  incertidumbre  en  la  posesion  y  de  condiciones  indefinidas  y  cam- 
biables,  de  tal  modo  que,  el  desarrollo  de  esta  clase  de  fuerzas  hi- 
draulicas, por  mucho  afios  ha  estado  y  aun  esta  paralizado. 

Fuerzas  hidraulicas  en  Corrientes  Navegables:  Siguen  las  fuer- 
zas hidraulicas  situadas  en  corrientes  navegables  que  estan  fuera  del 
dominio  publico.  El  poder  de  control  que  sobre  estas  tiene  el  Go- 
bierno  Federal,  nace  solamente  de  su  limitado  poder  para  regular 
el  comercio.  Este,  en  ningun  caso,  es  un  derecho  6  interes  de  pro- 
pietario.  Es  simplemente  un  limitado  derecho  soberano  de  control 
para  un  fin  particular  especiiicado.  Con  sujecion  solamente  a  ese 
limitado  derecho  supremo  todos  los  derechos  de  reglamentadon  y 
todos  los  derechos  de  dominio  al  uso  y  benefido  de  las  fuerzas  hi- 
draulicas, pertenecen  a  los  Estados  y  a  sus  ciudadanos,  siendo  la 
ley  del  respectivo  Estado  la  que  regula  los  derechos  de  propiedad. 

La  Ley  de  3  de  Marzo  de  1899,  ya  citada,  en  armonia  con  el 
poder  constitudonal  que  el  Congreso  tiene  para  reglamentar  el 
comercio,  dispone  que  no  se  construyan  en  los  lechos  de  una  co- 
rriente  navegable,  sin  el  consentimiento  del  Congreso,  obstaculos 
de  ninguna  especie,  inclusive  los  diques  para  fuerzas  hidraulicas. 
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Esta  prohibidon  y  la  facultad  reservada  de  consentimiento,  son 
logicamente  mantenidas  con  el  solo  objeto  de  protejer  los  actuales 
y  futuros  usos  de  las  corrientes  en  la  navegacion.  El  mencionado 
consentimiento,  hasta  1906,  de  acuerdo  con  la  disposicion  de  1899 
y  las  seme j  antes  disposiciones  anteriores,  habia  sido  unicamente 
otorgado  por  ley  especial  del  Congreso.  Cada  consentimiento  legal 
contenia  las  clausulas  que  se  hubieran  convenido  entre  el  Congreso 
y  el  empresario  privado  que  era  el  concesionario  del  consentimiento. 
Estas  diferentes  leyes  especiales  varian  en  la  naturaleza  de  sus  con- 
diciones;  pero  en  virtud  de  la  mayoria  de  ellas  se  han  llevado  a 
cabo  construcciones  y  se  han  adquirido  derechos  perfectos.  No  obs- 
tante, la  tendencia  legislativa  a  no  parar  atencion  en  los  derechos 
privados  de  propiedad  y  en  inversiones  hechas  de  buena  fe,  es  evi- 
dente  en  la  aseveracion  que  hoy  hacen  muchas  personas  de  que  la 
facultad  general  de  repudiar  6  de  enmendar,  reservada  en  esas 
leyes  especiales,  hace  que  esas  inversiones  queden  legabnente  sujetas 
a  cualesquiera  cargas  posteriores  y  a  cualesquiera  condiciones  que 
en  cualquier  tiempo  el  Congreso  arbitrariamente  les  imponga. 

Esta  aseveracion  esta  originada,  no  solamente  en  la  creciente 
tendencia  de  los  legisladores  a  pasar  por  alto  los  derechos  en  equidad 
y  l^;ales  de  las  inversiones  ya  efectuadas,  sino  tambien  en  la  cre- 
ciente prevalencia  de  esa  clase  de  agitadores  que  falsamente  preten- 
den  representar  la  causa  de  la  conservacion.  Haciendo  caso  omiso  de 
las  limitaciones  constitucionales  para  legislar  en  asuntos  de  fuerza 
hidraulica,  ellos  arguyen  que,  como  las  fuerzas  hidraulicas  existen- 
tes  en  corrientes  navegables  pueden  legalmente  desarrollarse  sola- 
mente despues  de  obtener  el  consentimiento  del  Congreso,  por  con- 
siguiente  el  Congreso  puede  agregar  a  tal  consentimiento  cuales- 
quiera condiciones  que  quiera  establecer, — que  puede  legalmente 
imponer  cualesquiera  cargas  sobre  el  empresario  o  reservar  cual- 
quier derecho  o  tributo  u  otra  ventaja  para  el  Gobiemo,  todo  como 
condiciones  para  la  concesion.  Lo  que  la  constitucion  no  permite 
directamente,  mejor  dicho,  lo  que  ella  prohibe,  ellos  Uevan  a  cabo 
por  medios  indirectos.  Ellos  solicitan  legislacion  por  la  cual  las 
ventajas  del  qso  de  fuerzas  hidraulicas  y  las  rentas  que  de  ese  uso 
puedan  derivarse,  se  quiten  ya  sea  a  los  Estados  en  los  cuales 
estan  situadas  o  a  los  individuos  que  tienen  derecho  de  propiedad 
sobre  ellas,  para  entregarlos  al  gobierno  general  como  representante 
del  publico  en  general. 

La  defensa  de  esta  teoria  de  conservacion  y  la  lucha  sobre  su 
aplicacion  en  forma  legislativa,  han  sido,  mas  que  ninguna  otra,  la 
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causa  de  la  falta,  en  los  Estados  Unidos,  de  legislacion  adecuada 
para  el  desarrollo  de  las  fuerzas  hidraulicas.  Se  intento,  por  las 
Leyes  de  21  de  Junio  de  1906  y  de  23  de  Junio  de  1910,  establecer 
las  condiciones  legales  para  cualesquiera  concesion  del  Congreso 
de  modo  que  en  lo  sucesivo  los  terminos  de  esas  Leyes  debian  for- 
mar  parte  de  cualesquiera  concesion  que  se  otorgara.  Fue  la  falsa 
teoria  de  conservacion,  ya  citada  la  que  hizo  esas  leyes  prohibitivas 
en  vez  de  atentadoras  para  las  empresas  privadas.  Son  tambien  los 
mismos  pseudo-conservadores  los  que  estan  clamando  por  mas  res- 
tricciones  legislativas  y  mas  cargas  sobre  las  empresas,  y  los  que 
estan  ahora  impidiendo  a  los  legisladores  en  la  presente  administra- 
cion  en  Washington,  sus  esfuerzos  para  dictar  leyes  que  hayan  de 
remover  los  actuales  obstaculos  legales  que  impiden  las  empresas 
privadas. 

Por  estas  Leyes  de  1906  y  1910,  el  plazo  de  la  concesion  no  puede 
exceder  de  cincuenta  anos ;  y  al  final  de  ese  plazo  cesan  los  derechos 
del  empresario.  Mas  aun,  antes  de  la  expiracion  de  los  cincuenta 
anos,  la  concesion  puede  arbitrariamente  ser  revocada  sin  indemni- 
zacion  para  el  empresario  sino  de  una  parte  de  la  suma  necesaria- 
mente  invertida.  En  consecuencia,  el  empresario,  debe,  ademas  de 
lo  que  de  otra  manera  habria  de  considerarse  como  cohro  leg^timo 
del  servicio,  cargar  por  servicio  a  sus  consumidores  lo  que  sea  su- 
ficiente,  durante  ese  plazo,  para  reembolsarle  del  costo  total  de 
su  inversion.  No  se  hace  caso  alguno  del  hecho  de  que  el  empre- 
sario tiene  que  esperar  cinco  6  diez  6  mas  anos  para  crear  un  mer- 
cado  que  pueda  consumir  los  productos  de  la  capacidad  total  de  su 
planta.  Por  razon  de  las  crecidas  cargas  de  servicio  que  se  le  im- 
ponen,  no  puede  el  empresario  veneer  la  competencia  que  le  presen- 
ten  con  fuerza  de  vapor,  la  que  en  muchos  lugares,  al  costo  actual 
para  producirla,  es  casi  igual.  Por  cierto  que,  en  algunos  lugares, 
les  ventajas  estan  en  favor  de  la  fuerza  de  vapor.  Ademas  de  esto, 
las  mismas  Leyes  reservan  para  el  Departamento  de  Guerra  del 
Gobierno,  la  facultad  de  imponer  condiciones  como  parte  del  per- 
miso  que  deba  expedirse  por  dicho  Departamento  de  acuerdo  con 
el  consentimiento  del  Congreso,  y  tambien  le  reserva  la  facultad  de 
cambiar  tales  condiciones,  a  discrecion.  No  se  fija  limite  a  esas 
posibles  condiciones  y  cargas,  haciendo  asi  que  sean  vagas  e  inciertas 
las  bases  del  permiso  y  las  condiciones  que  hayan  de  cumplirse. 

Estas  Leyes  y  la  politica  que  ellas  proclaman  han  sido  de  tal 
modo  prohibitivas  para  la  inversion,  que  los  empresarios,  casi  sin 
excepcion,  han  rehusado  solicitar  6  aceptar  permisos  en  virtud  de 
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ellas.  Su  efecto  prohibitivo  sobre  la  inversion  y  por  consiguiente 
sobre  el  desarrollo  de  las  fuerzas  hidraulicas  ha  quedado  demostrado 
por  la  experiencia.  Los  informes  dados  al  Congreso  por  aquellos 
que  ban  investigado  la  cuestion  oficialmente  6  de  otro  modo,  estan 
reconocidos  demostrar  por  cuantos  se  preocupan  por  buscar  una 
solucion  apropiada  para  el  problema  que  las  leyes  vigentes  son  del 
todo  insuficientes.' 

El  actual  Congreso  esta  ahora  debatiendo  esta  cuestion.  Aque- 
llos que  aprecian  la  situacion  tratan  de  remover  los  actuales  obsta- 
culos  legales  lo  bastante  para  ofrecer  terminos  y  condiciones  co- 
merciales  para  la  inversion  privada.  Ellos  desearian  hacer  los  ter- 
minos y  condiciones  del  permiso  del  Gobiemo  suficientemente  am- 
plias  para  admitir  la  conservacion  de  todos  los  intereses  actuales 
y  futuros  de  la  navegacion.  Ellos  quisieran,  sinembargo,  hacer 
todas  las  condiciones  y  todas  las  cargas  que  pesen  sobre  el  empre- 
sario,  tan  especificas  y  tan  definidas  como  fuere  posible,  a  fin  de 
que  el  empresario  pueda  saber  por  adelantado  la  extension  de  la 
inversion  ultima  e  indispensable.  Quisieran  hacer  que  el  plazo 
del  permiso  fuera  indeterminado  y  revocable  solamente  con  causa 
o  renovable  a  su  terminacion,  bajo  bases  favorables,  asegurando 
asi  una  razonable  estabilidad  de  la  inversion  y  evitando  la  necesidad 
de  cargos  excesivos  por  servicio  a  los  consumidores.  La  cuestion 
de  tarifas  para  los  constmiidores,  se  ha  propuesto  que  se  deje  a  los 
Comisionados  Publicos  en  el  respectivo  Estado.  Los  intereses  pu- 
blicos  habran  de  ser  protejidos  por  medio  de  provision  amplia  para 
la  revocatoria  de  los  permisos  para  el  caso  de  que  un  concesionario 
faltare  al  cumplimiento  de  las  condiciones  que  para  la  concesion  se 
le  impusieron. 

El  que  esa  legislacion  correctiva  Uegue  a  promulgarse,  depende 
del  punto  a  que  los  pseudo-conservadores,  antes  mencionados, 
puedan  hacer  llegar  su  influencia  contra  las  medidas  que  estan  en 
discusion.  Estos  obstruccionistas  estan  haciendo  una  organizada 
campana  con  el  fin  de  crear  prejuicios  en  el  animo  del  publico  en 
general  y  en  el  de  los  miembros  del  Congreso  y  preparandolos  en 
contra  de  la  medidas  que  corrijan  los  males  apuntados  y  alienten 
a  los  empresarios.  Intertanto  los  miembros  prominentes  del  Con- 
greso, la  mayor  parte  de  los  cuales  estan  bien  informados  en  este 
asunto,  estan  trabajando,  sin  tomar  en  cuenta  partidarismo  politico, 

•In forme  "National  Waterways  Commission"  al  Senado,  documento 
469,  Congress  62^  2*  Sesion,  pagina  54.  Vease  para  mayor  ilustraci6n  en 
este  asunto ;  "Water  Conservation  by  Storage."  Capitulos  I-V,  por  el  Prof. 
George  F.  Swain;  Impreso  por  la  Yale  University,  1915. 


para  unirse  a  esta  administracion  en  el  esfuerzo  de  promiilgar  la 
sola  legislacion  que  habra  de  destruir  los  obstaculos  para  el  desa- 
rroUo  de  las  fuerzas  hidraulicas. 

Fuersas  Hidraulicas  en  los  Digues  de  Navegaciofi  del  Go-, 
bierno: — Existe  una  tercera  clase  de  fuerzas  hidraulicas,  no  in- 
cluida  en  las  dos  antes  referidas,  la  que  esta  tambien  bajo  el  control 
del  Gobiemo  Federal,  el  cual  control,  sinembargo,  descansa  en  una 
base  distinta  de  aquella  en  la  que  descansa  el  de  las  otras  dos.  A 
veces  el  Gobiemo  Federal,  a  su  propio  costo  construye  y  opera 
diques  de  navegacion  para  el  uso  del  publico  en  general.  En  tales 
diques,  el  agua  que  no  es  necesariamente  usada  en  la  navegacion, 
presenta  oportunidad,  con  el  volumen  y  la  caida  de  la  represa,  para 
el  desarroUo  de  fuerza  hidraulica.  Tal  fuerza  hidraulica  es  inciden- 
tal. El  Gobierno,  sinembargo,  habiendo  obtenido  los  derechos  ribe- 
reiios  para  sus  mejoras  en  la  navegacion,  se  convierte  por  ese  hecho 
en  propietario  de  tal  fuerza  hidraulica  incidental.  La  amplitud  de 
sus  derechos  de  propietario  depende  de  la  extension  hasta  la  que 
haya  adquirido  los  derechos  riberenos,  porque,  para  tales  dere- 
chos, como  ya  hemos  visto,  se  exije  el  derecho  de  propiedad. 
Tambien  depende,  naturalmente,  de  la  extension  hasta  donde  la 
ley  del  Estado,  en  el  cual  esta  situado  el  dique,  concede  al  propie- 
tario de  los  derechos  riberenos  el  derecho  de  propiedad  para  el 
uso  de  la  fuerza  hidraulica  adyacente  a  su  terreno. 

Cuando  el  Gobierno  ha  adquirido  todos  los  derechos  riberenos 
a  que  son  adyacentes  las  fuerzas  hidraulicas  y  a  su  propio  costo  ha 
construido  el  dique  de  navegacion,  entonces  la  fuerza  motriz  desa- 
rrollada  incidentalmente  por  ese  dique,  debe  legalmente  conside- 
rarse  que  pertenece  al  Gobierno  y  podra  ser  concedida,  alquilada, 
arrendada  o  vendida  por  el  Gobiemo  como  cua^quiera  otro  pro- 
pietario. 

Pero,  en  muchos  casos,  las  condiciones  fisicas  son  tales  que  el 
desarrollo  de  la  fuerza  motriz  sola  seria  tan  costoso  que  no  podrian 
sacarsele  razonables  beneficios  para  el  empresario.  Al  mismo 
tiempo,  la  mejora  para  la  navegacion  a  costa  del  Gobierno  seria 
demasiado  costosa,  ya  sea  como  mejora  para  la  navegacion  o  como 
fuerza  motriz,  o  para  ambos  fines.  En  tales  casos  el  interes  publico 
quedara  mejor  servido  por  la  cooperacion  entre  el  Gobierno,  en 
interes  de  la  navegacion  y  el  empresario  particular  para  obtener 
provecho  de  la  fuerza  motriz.  Esta  clase  de  casos  se  soluciona 
por  el  sistema  de  arreglo  cooperative  por  el  cual  el  empresario 
contribuye  con  parte  de  la  inversion,  hasta  donde  le  es  conveniente 
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para  su  negocio,  y  el  saldo  lo  propprciona  el  Gobierno.  ,En  conse- 
cuencia,  tanto  la  navegacion  obtiene  la  mejora  deseada,  como  se- 
procura  el  desarroUo  de  nuevas  fuerzas  hidraulicas.  Las  condi- 
ciones  de  tales  convenios  varian  segun  las  especiales  de  cada  caso. 
Lo  dicho  se  aplica  a  aquellos  diques  que,  bajo  el  punto  de  vista  del 
Gobierno,  se  consideran  principalmente  como  diques  de  navegacion 
para  la  construccion  y  operacion  de  los  cuales  se  necesitan  arreglos 
especiales. 

Cuando  una  represa  6  dique  para  fuerza  hidraulica  se  cons- 
truye  con  capital  privado  en  virtud  de  consentimiento  del  Gobierno, 
el  sistema  antes  aplicable  asi  como  el  de  la  legislacion  propuesta, 
tienen  en  mente  que,  hasta  donde  se  compadezca  con  una  razonable 
inversion  de  capital  y  un  razonable  provecho  derivado  de  ella,  el 
empresario  particular  debe  construir,  mantener  y  operar  libre  de 
gastos  para  el  Gobierno,  las  obras  que  produzcan  facilidades  para 
la  navegacion  como  una  parte  de  y  en  coneccion  con  su  aprove- 
chamiento  de  fuerza  motriz.  Esta  carga  se  considera  que  habra 
de  imponerse  dentro  de  la  facultad  de  control  en  razon  de  los 
intereses  de  la  navegacion. 

I.EGISLACI6N  DEL  ESTADO 

El  control  de  la  fuerza  hidraulica  de  todas  las  corrientes  de 
agua,  sean  o  no  navegables,  pertenece  a  los  Estados  dentro  de  los 
cuales  esta  situada  la  fuerza  hidraulica  respectiva,  si  bien  la  pro- 
teccion  de  la  navegacion  esta  bajo  el  dominio  supremo  del  Gobierno 
Federal  como  se  definio  anteriormente.  Esto  se  aplica  a  los  Esta- 
dos primitivos  y  a  aquellos  que  desde  entonces  se  han  admitido  a  la 
Union,  y  en  cu^into  al  Estado  y  a,  los  particulares  el  interes  pro- 
pietario,  y  su  caracter  y  alcance  se  determinan  por  la  ley  de  dere- 
chos  de  propiedad  establecida  en  los  respectivos  Estados.^ 

De  acuerdo  con  estos  principios,  definitivamente  establecidos, 
el  Congreso  ha  reconocido  explicitamente  por  las  leyes  Federales 
la  eficacia  controladora  de  las  leyes  locales  sobre  la  propiedad  y 
los  usos  con  respecto  a  los  derechos  sobre  aguas  existentes  en 
aquellos  Estados  en  donde  el  Derecho  Comun  (common  law)*  ha 

^St.  Anthony  Falls  Water  Power  Co.  v.  Water  Commissioners,  168  U. 
S.  358  y  juicios  citados  alH. 

*E1  derecho  comun  (common  law),  es  el  cuerpo  de  derecho  consuetu- 
dinario  ingles  heredado  por  los  Estados  Unidos,  con  las  modificaciones 
aplicables  i  America  y  tal  como  se  interpreta  por  los  tribunales.  Es 
jurisprudencia  en  contra distincion  de  las  leyes  escritas.     Nota  del  Trad. 
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sido  revocado  o  modiiicado,  y  ha  confirmado  por  leyes  escritas  la 
regla  establecida  por  las  resoluciones  de  la  Corte  Suprema  Federal 
arriba  citadas." 

En  efecto,  para  determinar  la  ley  de  los  derechos  de  propiedad 
del  ciudadano  en  contraposicion  con  los  del  Estado,  o  de  cualquiera 
de  estos  o  de  ambos  contra  los  del  Gobiemo  Federal,  y  para  de- 
terminar la  regla  por  la  cual  estan  regidos  el  Gobiemo  Federal 
y  sus  Cortes,  tenemos  que  recurrir  a  las  leyes  establecidas  por  los 
respectivos  Estados.  Por  consiguiente,  es  la  llamada  "doctrina  de 
Colorado"  la  que  rige  en  Arizona,  Colorado,  Idaho,  Nuevo  Mejico, 
Nevada,  Utah  y  Wyoming,  por  la  cual  se  rechaza  el  Derecho 
Comun  (common  law)  de  los  derechos  ribereiios  y  del  dominio 
de  la  fuerza  hidraulica  y  prevalece  la  doctrina  del  control  por  parte 
del  Estado  y  hay  leyes  del  Estado  que  permiten  y  regulan  la  apro- 
piacion  de  las  aguas  para  fuerza  hidraulica  y  para  otros  usos  pri- 
vados  con  preferencia  en  el  orden  de  apropiacion  real." 

En  otros  Estados  del  lejano  Oeste  predomina  la  "doctrina  de 
California",  por  la  cual  rige  el  Derecho  Comun  (common  law)  de  los 
derechos  ribereiios,  modificada  linicamente  por  los  derechos  de 
apropiacion  adquiridos  antes  de  que  las  tierras  riberenas  pasaran 
a  ser  de  propiedad  particular.  Se  sigue  esta  regla  en  California,. 
Kansas,  Montana,  Dakota  del  Norte,  Oklahoma,  Dakota  del  Sur, 
y  otros  Estados.*® 

En  los  Estados  situados  al  Este  o  vecinos  al  Rio  Mississippi 
predomina  generalmente  la  regla  de  Derecho  Comun  (common 
law)  de  los  derechos  ribereiios.  En  estos  Estados,  hasta  donde 
se  ha  conservado  el  derecho  comun  (common  law)  de  los  derechos 
ribereiios,  el  derecho  al  uso  provechoso  de  la  fuerza  hidraulica 
es  parte  y  anexidad  de  la  tierra  y  pertenece  al  propietario  ribereiio. 
El  estado  no  tiene  derecho  de  control  o  dominio  en  caracter  de 
dueiio  particular.  Sus  derechos  se  reducen  a  los  de  soberania 
para  controlar  el  uso  publico  de  la  navegacion.  Todos  los  derechos 
de    intereses    verdaderamente    propietarios    pertenecen    al    duerio 

■Ley  de  26  de  Julio  de  1866,  14  U.  S.  Stat.  L.  253,  y  otros  Estados 
Federales  arriba  citados;  tambien  la  Ley  de  3  de  Marzo  de  1891,  que 
deroga  las  leyes  de  bosques;  y  Ley  de  4  de  Junio  1897,  Servicio  de 
Bosques. 

'Land  and  Canal  Co.  v.  Ditch  Co..  18  Colo.  1 ;  Kansas  t/.  Colorado^ 
206  U.  S.  46;  Boquillas  Co.  v.  Curtis,  213  U.  S.  339;  Estados  Unidos  v. 
Rio  Grande  Co..  174  U.  S.  706. 

*n.ux  V.  Haggin,  69  Cal.  355;  Bigelow  v.  Draper,  6  N,  Dak.  152;  Sturr 
V.  Beck,  6  Dak.  71,  133  U.  S.  541. 
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ribereno  y  alcanzan  al  uso  general  de  la  fuerza  hidraulica^  in- 
cluyendo  los  beneficios  y  rentas  que  de  alii  se  obtengan.^^ 

La  distinccion  en  cuanto  a  las  corrientes  de  agua  navegables, 
de  que  en  algunos  Estados  los  derechos  riberenos  alcanzan  sola- 
mente  a  la  linea  de  alta  marea  con  el  derecho  soberano  limitado 
al  lecho  y  a  las  aguas,  y  que  en  otros  Estados  los  derechos  riberenos 
alcanzan  a  la  linea  media  de  la  corriente  de  agua,  sujeta  al  dominio 
soberano  para  la  navegacion,  es,  para  fines  practicos,  puramente 
especulativa." 

La  regla  es  la  misma  ya  este  la  corriente  dentro  del  Estado, 
entre  Estados,  o  en  un  lindero  internacional." 

Tanto  los  derechos,  reservados  por  los  Estados  y  establecidos  en 
ellos,  como  los  de  propiedad  de  los  usos  de  aprovechar  las  aguas 
que  la  ley  del  Estado  da  al  dueno  ribereno,  estan  supeditados 
solamente  por  el  supremo  control  del  Gobiemo  Federal  con  el 
fin  definido  y  expreso  de  protejer  la  navegacion.  La  autoridad 
del  Congreso  se  limita  a  impedir  cualquier  infundada  intervencion 
con  la  navegacion." 

Aunque  los  intereses  de  la  navegacion  son  privilegiados,  el 
derecho  soberano  del  Gobiemo,  ya  sea  nacional  o  del  Estado, 
de  controlar  o  protejer  para  este  o  para  cualquier  otro  uso  publico, 
siendo  como  es,  un  interes  opuesto,  no  es  inconsistente  con  el 
ejercicio  del  derecho  particular.  Cada  uno  debe  respetar  al  otro, 
pero  el  derecho  particular  persiste  hasta  el  punto  en  que  su  ejercicio 
se  convierte  en  una  intervencion  irracional  contra  el  derecho 
publico.  Ambos  derechos  son  limitados,  pero  el  ejercicio  del 
derecho  publico  limitado  no  se  puede  usar  como  medio  para 
extinguir  o  apropiarse  el  derecho  particular.*" 

Cada  Estado,  con  subordinacion  al  ejercicio  de  la  facultad 
Federal  de  control,  que  ha  sido  definido  anteriormente,  tiene  el 

"St.  Anthony  Falls  Water  Power  Co.  v.  Water  Commissioners,  168 
U.  S.  358,  citando  la  ley  civil  de  propiedad  de  Minnesota,  la  que  en 
sustancia  es  la  de  todos  los  Estados  que  reconocen  derecho  riberenos. 

"Union  Depot  Co.  v.  Brunswick,  31  Minn.  297;  Lamprey  v.  State, 
52  Minn.  181 ;  Hobart  v.  Hall,  174  Fed.  433,  aflF'd  186  Fed.  426. 

"United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447 ;  Niagara  County 
V.  College  Heights  Co.  Ill  N.  Y.  App.  Div.  770;  People  v.  Smith,  70 
N.  Y.  App.  Div.  543,  afTd  175  N.  Y.  469. 

"Union  Bridge  Co.  v.  Estados  Unidos,  204  U.  S.  399. 

"State  ex  rel.  Wausau  Street  R.  Co.  v.  Bancroft,  148  Wis.,  124; 
Crookstone  Co.  v.  Sprague,  91  Minn.  461.  En  este  y  en  otros  puntos 
vease  "Limitations  of  Federal  Control  of  Water  Powers",  por  Rome  G. 
Brown,  S.  Doc.  No.  721,  Cong.  62.  2a.  sesion. 
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derecho  de  control  sobre  todas  las  corrientes  de  agua,  o  parte 
de  ellas,  ya  sean  o  no  navegables,  que  estan  situadas  dentro  del 
Estado,  y  sobre  las  fuerzas  hidraulicas  que  alii  se  encuentran. 
Esto  no  quiere  decir  que  cada  Estado  pueda  por  medio  de  legisla- 
ddn  hacer  de  la  fuerza  hidraulica  dentro  de  sus  limites  una  fuente 
de  rentas  y  beneficios  y  ventajas  para  el  Estado  mismo.  Cada 
Estado  y  su  poder  legislativo  tiene  que  respetar  la  ley  sobre 
derechos  de  propiedad  con  respecto  a  fuerzas  hidraulicas  que  ha 
sido  establecida  en  ese  Estado  y  bajo  la  cual  se  han  obtenido 
derechos  adquir.  dos  de  propiedad.  Esto  hace  que  discrepe  la 
jurisdiccion  de  los  varios  Estados  sobre  fuerzas  hidraulicas. 
Hablando  en  terminos  generates,  en  cualquier  Estado  en  donde 
la  ley  de  la  propiedad  publica  y  de  control  de  fuerzas  hidraulicas 
ha  sido  establecida  como  parte  del  derecho  civil  que  rige  en  el 
Estado,  una  ley  basada  sobre  la  citada  propiedad  y  dominio  publicos 
y  que  no  perjudica,  los  derechos  de  propiedad  particular  alii  esta- 
blecidos,  seria  valida  y  constitucional  capaz  de  ser  puesta  en  vigor. 
En  tales  Estados,  se  obtienen  derechos  de  agua  particulares  con 
sujecion  a  las  leyes  que  r^^lan  las  licencias  de  apropiacion  y 
que  de  viversos  modos  oontrolan  y  limitan  el  derecho  de  uso 
particular.  Esos  Estados  son  aquellos  que  se  extienden  al  Oeste 
del  Mississippi  en  los  que  la  doctrina  de  que  los  riberenos  son  los 
duenos  de  las  aguas»  no  ha  sido  nunca  establecida  o  ha  sido 
establecida  en  una  forma  modificada. 

Pero  la  regla  es  diferente  en  aquellos  Estados  que,  como  he 
dicho,  se  extienden  generalmente  a  lo  largo  de,  o  al  Este  del 
Rio  Mississippi,  y  en  los  cuales  los  derechos  de  dominio  de  los 
riberenos,  sobre  corrientes  de  agua,  ya  sean  o  no  navegables,  han 
sido  establecidos  como  perfectos  derechos  de  propiedad.  En 
tales  Estados  una  ley  no  seria  constitucional  si  se  basara 
sobre  la  teoria  de  que  la  fuerza  hidraulica  es  una  riqueza  que 
pertenece  al  Estado  en  su  totalidad,  y  que  las  ventajas  y  bene- 
ficios que  se  obtengan  de  la  fuerza  hidraulica  utilizada,  pertenecen 
en  primer  lugar  al  Estado  entero.  Tal  ley  se  declararia  invalida 
por  las  Cortes  como  confiscatoria  de  los  derechos  particulares 
de  los  riberenos  ya  adquiridos  y  perfectos.  Se  debe  tomar  en 
cuenta  que  los  derechos  adquiridos  de  propiedad,  a  que  se  alude 
anteriormente  y  que  estan  protegidos  por  la  constitucion  no  se 
limitan  simplemente  al  derecho  de  sacar  beneficio  de  fuerza  hi- 
draulica ya  utilizada.  El  derecho  de  desarroUo,  esto  es,  el  derecho 
de  uso  de  las  aguas  que  pertenecen  a  terreno  ribereiio,  ya  se  haya 
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aprovechado  la  fuerza  hidraulica  o  no,  es  en  si  mismo  una  anexi- 
dad  de  la  propiedad  del  inmueble.  Como  dicen  los  libros,  es  un 
derecho  que  pertenece  al  terreno  ribereno  jurae  naturae,  Bajo 
nuestra  ley,  la  unica  diferencia  entre  las  corrientes  navegables  y 
las  que  no  lo  son,  es,  que  el  derecho  de  propiedad  esta  sujeto,  en 
el  caso  de  corrientes  navegables,  al  ejercicio  del  control  soberano 
Federal  con  el  expreso  objeto  de  protejer  los  intereses  de  la  nave- 
gacion. 

Al  formular  la  legislacion  sobre  fuerza  hidraulica  del  Estado 
estas  distinciones  muchas  veses  no  se  toman  en  cuenta.  Alg^nos 
Estados  han  instituido  comisiones  para  controlar  la  fuerza  hi- 
draulica conforme  a  leyes  que  tienen  del  derecho  publico  de  domi- 
nio  y  control  ideas  exageradas,  y  que  efectivamente  restringen 
los  derechos  adquiridos  de  los  propietarios  riberenos  hasta  el 
punto  de  confiscacion.  Hasta  donde  estas  leyes  son  constitucio- 
nales  y  exequibles,  queda  todavia  por  determinar  por  las  Cortes. 

En  algunos  Estados  las  Cortes  se  han  declarado  ya  en  contra 
de  seme j  antes  atentados  de  confiscacion.  El  Poder  Legislativo 
de  Wisconsin  decreto  una  ley  hace  dos  anos,  que  se  basaba  sobre 
la  teoria  de  la  propiedad  y  control  del  Estado  sobre  la  fuerza 
hidraulica,  y  que,  en  sustancia,  intentaba  abrogar  la  ley  de  pro- 
piedad ribereiia.  La  corte  suprema  de  Wisconsin  declare  inva- 
Hda  inmediatamente  esta  ley  apoyandose  en  el  hecho  de  que  in- 
fringia  los  derechos  de  propiedad  particular  establecidos  que  per- 
tenecian  a  las  heredades  riberenas.^' 

Sin  embargo,  se  puede  afirmar  que  los  diferentes  Estados, 
ansian  el  desarrollo  de  sus  respectivas  fuerzas  hidraulicas  y  su 
utilizacion ;  y  que,  si  se  limitara  la  legislacion  de  la  fuerza  hidrau- 
lica a  la  de  los  Estados,  no  habria  falta  de  progreso  como  el  que 
existe  ahora  en  los  Estados  Unidos  con  respecto  al  desarrollo 
de  las  fuerzas  hidraulicas.  La  demanda  actual  es  por  grandes 
sitios  para  instalaciones  hidraulicas  y  no  para  sitios  pequetios, 
tales  como  se  encuentran  en  corrientes  de  agua  pequenas  y  no  nave- 
gables.  Existe  la  demanda  por  las  instalaciones  hidraulicas  sobre 
los  grandes  "rios  navegables"  de  la  nacion.  Esto  no  quiere  decir 
solamente  aquellos  rios  que  son  actualmente  navegables.  El 
termino  abraza  todos  los  rios,  y  aquellas  partes  de  los  rios  que  se 
pueden  mejorar  artificialmente  con  ventaja  para  el  comercio  flu- 
vial. Incluye  pues.  aquellas  corrientes  de  agua  en  que  estan  situa- 
das  en  su  generalidad  todas  las  fuerzas  hidraulicas  de  esta  nacion. 
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State  ex  rel.  Wausau  Street  Railway  v.  Bancroft,  148  Wis.  124. 
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La  legislacion  de  los  Estados  no  puede  nunca  destinar  esta  fuerza 
hidraulica  a  la  utilizacion  hasta  que  la  legislacion  federal  no  se  haya 
regulado  de  tal  manera  que  el  capital  particular  pueda  sentirse 
con  razonable  seguridad  al  invertir  dinero  en  el  aprovechamiento 
de  tales  fuerzas  hidraulicas. 

El  capital  invertido  en  fuerzas  hidraulicas  en  los  Estados  Uni- 
dos  aguarda  a  que  se  quiten  todos  los  obstaculos  de  la  Legislacion 
Federal  que  imposibilitan  la  inversion  de  dinero.  Hasta  tanto  que 
no  se  quiten  estos  obstaculos,  la  fuerza  hidraulica  de  los  Estados 
Unidos  seguira  perdiendose.  Mientras  tanto  el  desarrollo  indus- 
trial que  de  ahi  se  originaria  en  esta  nacion  se  hace  ir  a  naciones 
extrangeras  en  donde  rige  una  politica  legislativa  menos  suicida. 

No  seria  consistente  con  el  alcance  limitado  de  esta  memoria 
sumarizar  les  leyes  de  todas  y  cada  una  de  las  naciones  Pan-Ameri- 
canas  con  respecto  a  los  derechos  sobre  aguas.  Sigue  aqui  un 
resumen  de  las  leyes  de  aquellas  naciones  que  pueden  tomarse  como 
tipicas.*"' 

LA  FUERZA  HIDRAULICA  EN  SUR  AMERICA 

Antes  de  ocupamos  de  las  leyes  que  rigen  los  derechos  de  aguas 
y  el  aprovechamiento  de  la  fuerza*  hidraulica  en  las  diferentes  na- 
ciones Hispano-Americanas,  es  interesante  observar,  como  dice  el 
Sr.  Lewis  R.  Freeman,^*  un  notable  Ingeniero  Hidraulico  Ameri- 
cano y  una  autoridad  en  el  aprovechamiento  de  fuerzas  hidraulicas, 
que  "Sur  America,  aunque  posee  magnificas  posibilidades  hidrau- 
licas, es  mas  escasa  en  aceites  minerales  y  carbon  que  cualquier 
otro  de  los  grandes  continentes,  con  la  posible  excepcion  de 
Africa".  Este  continente  Sur  Americano,  en  su  totalidad,  se  dis- 
tingue como  "Un  campo  especialmente  favorecido  para  las  em- 
presas  hidraulicas".  La  escasez  de  combustibles  hace  que  la  fuerza 
motriz  de  cualquier  calidad  sea  muy  costosa.  Esta  region  de  la 
tierra  ha  sido  favorecida  con  riquezas  naturales  de  combustibles, 

"El  autor  desea  expresar  aquI  su  gratitud  al  Senor  Phanor  J.  Eder,  60 
Wall  St.,  Ciudad  de  Nueva  York,  quien  es  un  experto  en  las  leyes  de  las 
naciones  Hispano-Americanas.  El  senor  Eder  nos  ha  ayudado  bonda- 
dosamente  en  la  preparacion  de  la  revista  de  las  leyes  espaiiolas  que 
arriba  damos  y  de  las  leyes  de  varias  naciones  como  se  muestra  en  el 
Apendice,  y  que  aqui  resumimos. 

*'Lo  que  aqui  se  dice  acerca  de  las  condiciones  fisicas  con  respecto  al 
aprovechamiento  de  la  fuerza  hidraulica  en  las  naciones  de  Sur  America, 
se  ha  tomade  principalmente  de  los  escritos  del  Sr.  Freeman  en  su 
memoria:  "Hydro-Electric  Operations  in  South  America",  publicada  en 
el  yolumen  XXXVH,  No.  5,  de  Noviembre  de  1913,  del  Boletin  de  la 
Union  Pan-Americana. 
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tales  como  aceites  minerales  y  carbon,  en  un  grade  comparativa- 
mente  insignificante.  Las  minas  de  carbon  mas  importantes  en 
ese  continente,  situadas  en  la  parte  sur  de  Chile,  ofrecen  solamente 
suficiente  combustible  para  llenar  las  demandas  de  los  vapores 
costaneros  y  de  los  ferrocarriles.  Casi  todo  el  carbon  que  se  usa 
en  Sur  America  se  importa  del  exterior.  La  produccion  de  com- 
bustibles liquidos  en  forma  de  aceites  naturales,  se  limita  practi- 
camente  a  la  parte  norte  del  Peru  y  a  una  comarca  en  el  Sur-Este 
de  la  Argentina.  Por  otra  parte,  los  tres  puntos  esenciales  en  la 
generacion  de  energia  de  f  uerza  hidraulica :  caida,  voliimen,  y  conti- 
nuidad  de  la  corriente, — se  encuentran  en  casi  todas  partes  en  Sur 
America ;  la  seccion  de  las  Pampas  y  los  aridos  distritos  del  norte 
de  Chile  son  unas  de  las  pocas  excepciones.  Las  mejores  oportu- 
nidades  para  desarroUo  de  fuerza  hidraulica  en  el  mundo  entero, 
en  cuanto  se  refiere  a  condiciones  fisicas,  se  encuentran  en  las 
vertientes  de  las  cordilleras  de  los  Andes  en  Peru,  Bolivia  y  Ecua- 
dor, en  donde  las  cataratas,  cascadas,  y  rapidos  torrenciales  en  los 
rios,  se  hallan  siempre  abundantemente  suplidas  por  las  nubes 
prenadas  de  humedad  desde  el  valle  del  Amazonas  que  se  disuelven 
en  abundante  Iluvia  en  las  faldas  f rias  de  los  altisimos  Andes,  de- 
rramando  su  carga  de  energia  en  los  lejanos  mares. 

Dice  el  Senor  Freeman  que  Chile  es  el  pais  mas  favorablemente 
situado  en  el  globo  para  el  desarrollo  facil  y  comparativamente 
barato  de  las  fuerzas  hidraulicas  con  excepcion  posible  de  Suiza 
y  Kashmir.  El  pais  densamente  poblado,  entre  las  Cordilleras  y 
la  costa  presenta  posibilidades  de  fuerzas  hidraulicas,  para  su 
desarrollo  comercial,  iguales  a  las  de  los  paises  Alpinos.  Pero  el 
desarrollo  de  fuerzas  de  agua  ha  sido  muy  lento ;  no  obstante,  algu- 
nas  instalaciones  de  considerable  magnitud  han  sido  instaladas  y 
estan  en  perfecta  operacion.  Las  oportunidades  comerciales  no 
desarrolladas  para  la  ventajosa  produccion  de  fuerza  y  para  la 
distribucion  de  energia  electrica  obtenidas  de  las  fuerzas  hidraulicas, 
bajo  el  punto  de  vista  economico,  se  encuentran  en  comico  contraste 
con  las  perdidas  y  suf  rimientos  que  continuamente  se  experimentan 
en  Chile  por  la  falta  de  carbon  y  de  aceite  mineral  para  com- 
bustibles. 

El  Rio  Laja,  en  Chile,  es  el  Niagara  de  Sud  America,  pues 
tiene  un  voliimen  poco  menor  que  el  Rio  Hudson  en  Albany,  y 
con  caidas  de  mas  de  100  pies  de  altura ;  y  el  rio  es  ideal  para  ins- 
talaciones hidro-electricas.  En  el  sur  de  Chile  hav  mas  fuerza 
hidraulica  sin  desarrollar,  que  la  que  pudiera  ser  usada  en  muchas 
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decadas.  El  gran  no  Chosuenco  tiene  una  caida  de  150  pies  «n  un 
punto  y  presenta  la  oportunidad  practica  para  una  fuerza  motriz 
hidraiilica  con  1,200  pies  de  caida,  que  puede  desarrollar  mas  de 
200,000  kilowatios. 

El  Peru  tiene  mas  recursos  naturales  para  combustible,  del 
carbon  y  del  aceite,  que  ningun  otro  de  los  paises  Sudamericanos ; 
pero  por  falta  de  facilidades  de  transporte,  el  precio  de  ese  com- 
bustible es  generalmente  prohibitivo.  Las  oportunidades  practicas 
para  el  desarrollo  de  fuerzas  hidraulicas  en  ese  pais  son  casi  tan 
favorables  como  las  de  Chile;  y,  aun  cuando  ya  hay  en  el  Peru 
instalaciones  hidro-electricas  que  desarroUan  75,000  kilowatios, 
otros  aprovechamientos,  aun  no  intentados,  podrian  hacer  factible 
la  satisfaccion  de  la  actual  demanda. 

Cottiparativamente  poco  se  ha  Uevado  a  cabo  hasta  ahora  en 
Bolivia,  Ecuador,  Colombia,  Venezuela  y  el  Paraguay  en  materia 
de  desarrollo  de  fuerzas  hidraulicas  y  produccion  de  energias  hidro- 
electricas;  pero  en  estos  paises  la  retardacion  del  desarrollo  se 
deriva  en  gran  parte  de  la  desfavorable  situacion  de  las  fuerzas  de 
agua  con  respecto  de  los  centros  populosos  que  crean  la  demanda 
de  ese  desarrollo.  En  la  region  Argentino-Uruguaya,  el  gran  rio 
Mendoza  y  sus  tributarios,  que  corren  desde  las  faldas  orientales 
y  base  de  los  Andes  hasta  el  Atlantico,  presentan  muy  practicables 
recursos  de  fuerzas  hidraulicas.  Ese  rio  tiene  una  caida  de  9,000 
pies  en  una  distancia  de  100  millas  y  presenta  posibilidades  de 
fuerzas  hidraulicas  dentro  de  una  comparativamente  corta  distancia 
sobre  una  sola  corriente,  que  no  tienen  igual  en  toda  la  America, 
excepto  talvez  en  Alaska.  La  pobIaci6n  y  las  industrias  de  la  region 
circunvecina,  al  alcance  de  facil  transmision,  ofrecen  una  demanda 
aun  no  satisfecha,  de  no  menos  de  200,000  kilowatios  de  fuerza  que 
son  mucho  menos  que  la  capacidad  del  Mendoza. 

El  mayor  centro  de  poblacion  en  Sud  America,  que  incluye 
las  grandes  ciudades  de  Buenos  Aires,  Montevideo,  La  Plata, 
y  otras  que  representan  cerca  de  3,000,000  de  habitantes,  pre- 
senta un  mercado  ilimitado  para  fuerza  obtenida  de  las  corrientes 
que  vienen  desde  el  Este  de  los  Andes.  Sinembargo,  los  cientos 
de  millas  de  Pampas  que  existen  entre  la  costa  del  Atlantico  y  la 
base  de  los  Andes,  presentan  dificultades  para  la  transmision, 
que  hasta  ahora  son  practicamente  imposibles  de  veneer. 

En  la  Guayana  Britanica,  en  el  Rio  Potaro,  un  brazo  del  Es- 
sequebo,  existe  una  caida  de  agua  que  es  la  mayor,  en  volumen, 
en  el  mundo.    Aqui  el  rio  de  .300  pies  de  ancho,  cae  700  pies. 
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La  ihmensa  energia  de  esta  g^ran  catarata  esta  desperdiciandose 
hasta  que  un  future  aumento  de  poblacion  y  de  desarroUo  indus- 
trial lleguen  a  crear  tal  demanda  de  fuerza,  que  el  costo  de  la 
trasmision  a  lejana  distanda,  indispensable  para  conducir  la  ener- 
gia al  mercado  que  la  necesite,  pueda  considerarse  economica- 
mente  factible. 

Pero  los  obstaculos  fisicos  y  la  falta  de  apreciadon  de  las 
oportunidades  brindadas  a  un  desarroUo  comerdal  no  son  las  uni- 
cas  causas  para  que  en  esos  paises  meridionales  se  desperdide 
la  energia  posible  de  sus  fuerzas  hidraulicas,  el  aprovediamiento 
de  las  cuales  es  ya  comerdalmente  factible.  Como  en  los  Bstados 
Unidos,  el  primer  requisito  para  la  promodon  del  desarroUo  de 
una  fuerza  motriz  hidrauHca,  y  por  consiguiente  para  evitar  el 
desperdido  de  ese  recurso  natural,  es  el  que,  por  medio  de  las 
leyes,  se  aliente  al  empresario  que  ha  de  proporcionar  el  capital 
para  el  desarroUo  hidro-electrico.  Los  riesgos  inherentes  a  tal 
inversion,  aun  bajo  las  leyes  y  los  reglamentos  mas  favorables, 
son  muy  grandes.  Sinembargo,  los  riesgos  fisicos  pueden  ven- 
cerse  o  disminuirse.  Lo  que  el  capital  pide  en  esas  inversiones 
es  certidumbre  en  la  posesion  y  garantia  contra  la  confiscacion, 
bastantes  para  asegurar  la  produccion  de  rentas  razonables  de 
tal  inversion.  Esa  garantia  no  puede  ser  concedida  sino  por  leyes 
que  al  mismo  tiempo  que  protejen  los  intereses  del  publico  tam- 
bien  protejan  los  dineros  que  se  inviertan  en  la  utilizadon  de  las 
riquezas  hidraulicas  con  lo  cual  tambien  se  persigue  indirecta- 
mente  el  bien  del  publico. 

En  ninguno  de  los  paises  de  Hispano  America  las  leyes  estan 
formuladas  de  tal  manera  que  atraigan  la  inversion  de  capitales 
privados.  El  hecho  de  existir  actualmente  inversiones  hechas, 
solamente  indica  la  certeza  de  mucho  mayor  desarroUo  en  el  in- 
mediato  futuro,  en  el  caso  en  que  se  disminuyan  o  eliminen  los 
peligros  legislatives  que  no  tienen  razon  de  ser. 

DERECHOS  DE  AGUAS  EN   LOS  PAISES  HISPANO-AM ERICA NOS 

En  esta  parte  de  esta  Memoria  solamente  presentamos  un 
sumario  de  las  faces  de  esas  leyes.  Para  un  sumario  mas  deta- 
Uado,  se  llama  la  atencion  hacia  el  Apendice  aqui  agregado,  que 
ha  sido  bondadosamente  preparado  por  el  Senor  Don  Phanor  J. 
Eder,  abogado  de  los  Tribunales  de  New  York.* 

*  Se  ha  juzgado  innecesario  hacer  la  traducdon  del  Apendice  por  ser 
tornado  principalmente  de  fuentes  espaAoles  de  fadl  consulta. 
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ARGENTINA 

El  poder  Federal  en  Argentina,  como  en  los  Estados  Unidos, 
esta  limitado  a  la  facultad  de  regular  el  comercio,  y  es,  con  res- 
pecto  a  corrientes  de  agua,  la  facultad  de  regular  y  protejer  la 
navegacion;  pero  los  rios  se  consideran  como  de  propiedad  del 
Estado.  Los  propietarios  riberenos  no  tienen  la  preferencia  de- 
bida  a  la  situacion  de  sus  tierras  riberenas  que  se  reconoce  en  los 
Estados  Unidos.  Los  usos  de  aguas  por  particulates  estan  re- 
glamentados  por  las  autoridades  administrativas  bajo  reglas  que 
pueden  ser  modificadas  o  revocadas.  Por  consiguiente,  el  goce 
del  uso  de  aguas  es  inseguro  y  los  derechos  de  los  empresarios, 
aun  en  virtud  de  permisos  de  las  autoridades,  son  precarios, 
Aqui  se  presenta  un  defecto  en  las  leyes  y  reglamentos  de  ag^as 
muy  parecido  a  los  defectos  que  se  ban  sentido  en  los  Estados 
Unidos  con  respecto  no  solamente  a  fuerzas  hidraulicas  fuera  del 
dominio  publico,  sino  especialmente  en  aquellas  dentro  del  domi- 
nio  publico.  El  control  nacional  de  las  fuerzas  de  agua  parece 
en  primer  lugar  haber  nacido  del  derecho  de  control  nacional 
sobre  el  comercio,  y,  como  en  los  Estados  Unidos,  por  asumir  que 
esa  faailtad  envuelve  el  derecho  de  control  sobre  la  navegacion. 
Pero  en  el  ejercicio  de  ese  derecho  de  control,  tambien  como  en 
los  Estados  Unidos,  parece  haberse  extendido  a  la  asercion  de  un 
poder,  no  simplemente  de  un  control  para  un  determinado  fin  y 
hasta  el  limite  requerido  para  el  ejercicio  del  poder  limitado, 
sino  como  una  propiedad  del  Estado  sobre  los  lechos  y  aguas 
mismas  de  las  corrientes  navegables  o  no  navegables.  La  reserva 
del  derecho  de  cambiar  las  condiciones  de  la  inversion,  que  se 
hacen  a  quien  recibe  una  concesion  del  gobierno,  tiende  a  man- 
tener  condiciones  legislativas  que  en  su  propia  naturaleza  son 
prohibitivas  para  la  inversion. 

CHILE 

En  Chile,  todos  los  rios  son  "bienes  nacionales  de  uso  publico". 
El  uso  de  aguas  publicas  para  fuerza  y  otros  fines  se  adquiere 
por  concesion  administrativa.  Cada  concesionario  esta  sujeto  a 
las  ordenanzas  locales  o  generales  del  gobierno  local,  sin  derechos 
especiales  reservados  a  los  propietarios  de  propiedades  riberenas. 
Esta  fue  la  ley  hasta  1907,  cuando  fue  promulgada  una  ley  rela- 
tiva  a  la  "utilizacion  de  las  corrientes  de  agua  para  fuerza".  Bajo 
esta  ley  el  propietario  de  tierra  riberefia  puede  hacer  un  uso  ra- 
cional,  es  decir,  un  uso  consistente  con  el  goce,  por  terceros,  de 
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iguales  derechos,  de  las  aguas  que  fluyen  por  o  sobre  su  terreno. 
Este  derecho  de  uso,  sinembargo,  aun  bajo  los  terminos  de  esta 
ley,  no  esta  protejido  por  el  derecho  constitucional  contra  una  ley 
subsiguiente  que  pueda  tener  el  efecto  de  destruir  la  inversion 
del  propietario.  En  todo  caso,  no  obstante,  el  derecho  para  des- 
arrollar  fuerzas  hidraulicas  esta  sujeto  a  los  terminos  de  una 
concesion  que  limita  la  cantidad  y  manera  de  uso  y  que  sujeta 
al  concesionario  a  todos  los  reglamentos  vigentes  al  tiempo  de 
la  concesion  o  que  en  el  futuro  se  dicten. 

Aqui  tambien,  cualquier  empresario  que  proyecte  una  inversion 
para  el  desarrollo  de  fuerzas  hidraulicas  se  encuentra  con  la  in- 
certidumbre  en  cuanto  a  la  posesion  y  en  cuanto  a  las  cargas  a 
que  esta  o  puede  estar  sujeta  su  inversion. 

COLOMBIA 

En  Colombia,  como  en  Chile,  la  propiedad  de  las  aguas  de  las 
corrientes  se  considera  generalmente  como  del  Estado,  para  usos 
publicos.  Los  derechos  al  uso  de  aguas  publicas  para  desarrollo 
de  fuerza  y  para  otros  usos  privados,  se  obtienen,  en  virtud  de 
solicitud,  por  concesion  del  gobierno  y  el  uso  de  tales  privilegios 
de  fuerzas  hidraulicas  estan  sujetos  a  cambios  en  las  leyes  que 
les  son  aplicables.  Los  derechos  de  propietarios  riberenos,  cono- 
cidos  en  los  Derechos  Comunes  Ingles  y  Americano,  se  reconocen 
en  primer  lugar,  pero  con  frecuencia  su  uso  esta  sujeto  a  leyes 
restrictivas  y  a  reglamentaciones  actuales  o  futuras  que  indebi- 
damente  aumentan  las  cargas  sobre  la  inversion  o  empresa. 

CUBA  Y  PUERTO   RICO 

En  estos  paises  los  rios  y  sus  lechos  naturales  son  parte  del 
dominio  publico,  y  el  uso  de  sus  aguas  debe  obtenerse  por  los 
particulares  por  medio  de  concesion  administrativa,  al  menos  que 
se  hayan  adquirido  derechos  por  una  prescripcion  de  20  anos. 
Los  propietarios  riberenos  se  consideran  sin  derecho  excepto 
aquellos  que  hayan  sido  adquiridos  bajo  concesiones  legalmente 
otorgadas,  o  por  prescripcion.  Al  otorgar  concesiones  se  obser- 
van  preferencias :  primera,  para  la  provision  de  aguas  para  las 
ciudades;  segunda,  para  la  provision  de  aguas  para  f errocarriles ; 
tercera,  para  irrigacion;  cuarta,  para  canales  navegables;  quinta, 
para  molinos,  fabricas,  etc. ;  sexta,  para  estanques  de  pesca  o  cria- 
deros  de  peces.  En  el  ejercicio  del  derecho  de  expropiacion 
por  utilidad  publica,  se  provee  indemnizacion  solamente  para  un 
uso  que  tenga  tal  precedencia  legal.     Las  leyes  de  Cuba  y  de 
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Puerto  Rico,  con  respecto  a  derechos  de  sg\i2i,  parecen  a  primera 
vista  mas  protectoras,  para  el  empresario,  que  las  de  los  otros 
paises  de  que  aqui  tratamos.  Las  leyes  sobre  derechos  de  aguas 
han  sido  codificadas,  y  ofrecen  una  razonable  seguridad  en  cuanto 
a  los  terminos  sobre  los  cuales  el  empresario  puede  obtener  una 
concesion  y  ponerla  en  ejecucion. 

URUGUAY 

En  Uruguay,  la  regla  general  establecida  es  que  las  aguas  de 
corrientes  navegables  son  de  propiedad  nacional  de  uso  publico,  y  el 
uso  de  las  aguas  de  esas  corrientes,  para  fuerza  motriz  requiere  espe- 
cial autorizaci6n  del  gobierno.  En  el  caso  de  corrientes  no  navega- 
bles, el  propietario  ribereno  tiene  los  derechos  que  son  usualmente 
reconocidos  bajo  las  leyes  Inglesa  y  Americana.  La  reserva  que 
hace  el  Gobierno,  del  derecho  de  extender  permisos  y  de  fijar  los 
terminos  para  tales  permisos,  no  es  suficiente  para  dar  al  empre- 
sario garantia  alentandolo  para  hacer  inversiones  en  el  deserrollo 
de  fuerzas  hidraulicas,  pues  los  terminos  de  los  permisos  estan 
sujetos  a  cambios  y  no  se  concede  proteccion  bastante  contra 
cambios  en  las  condiciones  de  la  concesion.^** 

VENEZUEI.A 

En  Venezuela,  no  obstante  que  los  rios  son  considerados  como 
parte  del  dominio  publico,  el  derecho  de  los  riberefios  para  uti- 
lizar  sus  cauces  y  aguas,  para  objetos  puramente  industriales, 
esta  previsto  expresamente.  Los  derechos  publicos  de  navegadon 
se  consideran  privilegiados,  como  en  los  Estados  Unidos.  Por  la 
nueva  constitucion  de  1914,  sin  embargo,  se  reserva  al  Gobierno 
Federal  el  control  sobre  las  aguas  de  las  corrientes  navegables; 
y  los  aprovechamientos  de  fuerzas  hidraulicas  en  ellas,  solamente 
puede  hacerse  con  el  consentimiento  y  aprobacion  del  Congreso 
Nacional.  Tal  situacion  deja  a  las  empresas  de  fuerzas  hidraulicas 
sujetas  a  cambios  de  legislacion  por  el  Congreso  Nacional  o  por 
las  autoridades  en  quienes  el  Congreso  delegue  esas  facultades. 

BRASII< 

La  ley  de  fuerzas  de  agua  en  el  Brasil  es  Portuguesa  mas 
bien  que  Espanola.  La  ley  general  de  derechos  de  agua  sigue 
la  de  la  Argentina.  El  gobierno  esta  expresamente  autorizado 
para  apoyar  el  aprovechamiento  de  fuerza  hidro-electrica  para  su 


i»i 


*E1  gobierno  de  acuerdo  con  una  ley  de  1912,  tiene  monopolio  casi 
completo  para  suministrar  a  terceros  energia  electrica  para  luz,  fuerza 
y  traccion. 
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transformacion  en  energia  electrica,  cuando  se  aplica  a  servicios 
"federales".  Cualquiera  exceso  de  fuerza  procedente  de  tales  ins- 
talaciones  puede  ser  concedido  a  empresas  privadas  para  uso  en 
industrias  privadas.  Esto  corresponde  a  la  practica  en  los  Es- 
tados  Unidos  de  construir  diques  de  navegacion,  por  el  Gobiemo. 
Uevandolos  a  tal  altura  y  edificados  de  tal  manera  que  puedan 
producir  fuerza  hidraulica  en  exceso  de  la  que  requieren  los  fines 
de  la  navegacion;  fuerza  que  se  da  en  arrendamiento  a  empresas 
privadas.  En  el  Brasil,  no  obstante,  parece  que  el  servicio  "fe- 
deral" no  se  limita  a  la  promocion  federal  de  la  navegacion,  pero 
puede  extenderse  al  control  federal  y  al  uso  de  las  fuerzas  hidrau- 
licas  como  tales,  mas  bien  que  como  incidentals  a  las  mejoras  de 
la  navegacion. 

MEJICO 

Las  leyes  que  tratan  de  aguas  y  de  derechos  sobre  aguas  en 
Mejico  se  resumen  de  una  manera  detallada  en  el  Apendice.  Las 
corrientes  de  agua  navegables  y  las  limitrofes,  se  clasifican  como 
vias  ptiblicas,  y  desde  luego  como  "vias  de  comunicacion"  ordi- 
narias,  que  estan  bajo  el  control  y  reglamentacion  del  Poder  Eje- 
cutivo  Federal.  Las  concesiones  para  la  utilizacion  de  aguas  so- 
metidas  a  esa  jurisdiccion  federal,  ya  sea  para  irrigacion  6  para 
fuerza  motriz,  se  otorgan  por  el  Poder  Ejecutivo  Federal  bajo 
condiciones  con  respecto  a  construcciones  y  uso  de  agua,  inclu- 
yendo  las  tarifas — que  estan  todas  a  discrecion  del  Ejecutivo. 
Privilegios  especiales  por  periodos  de  cinco  anos  para  fomentar 
empresas  pueden  otorgarse,  y  es  posible  renovarlos  si  el  Ejecutivo 
lo  tiene  a  bien  y  bajo  condiciones  limitadas,  impuestas  a  voluntad 
de  este.  El  uso  de  las  aguas  de  semej antes  corrientes  esta  supe- 
ditado  por  el  derecho  de  uso  privilegiado  que  tiene  la  navegacion. 
Aun  bajo  un  gobierno  estable,  y  con  la  conclusion  de  todas  las 
revoluciones,  la  incertidumbre  para  una  inversion  en  el  aprove- 
chamiento  de  la  fuerza  hidraulica  que  presentan  las  peculiaridades 
de  las  leyes  Mejicanas,  constituirian,  al  comienzo  mismo^  una  im- 
posibilidad.  Los  terminos  de  la  concesion,  mediante  los  cuales  se 
obtienen  los  derechos  al  aprovechamiento  por  una  empresa  par- 
ticular, se  han  dejado  demasiado  al  capricho  de  las  autoridades 
investidas  con  la  facultad  de  otorgarlas.  Ademas,  esta  costumbre 
hace  al  otorgamiento  de  la  concesion,  sus  condiciones  originales 
y  las  oportunidades  de  renovacion,  demasiado  espuestos  a  cambios 
y  control  arbitrarios.  La  falta  de  seguridad  con  que  tropiezan  las 
empresas  hidraulicas  parti culares  en  Mejico  ha  mantenido  fuera 
del  pais  el  capital  necesario  para  el  desarroUo  de  esas  empresas. 
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conci*usi6n 

Es  evidente  que  la  conservacion  de  las  riquezas  hidraulicas, 
mediante  el  aprovechamiento  de  la  fuerza  hidraulica  desperdi- 
ciada  en  los  paises  Pan-Americanos,  incluyendo  a  los  Estados 
Unidos,  se  puede  llevar  a  cabo  solamente  adoptando  una  politica 
legislativa  que  aliente  la  inversion  de  capitales  particulares  en 
tales  empresas.  El  defecto  comun  a  todos  los  actuales  sistemas 
legislativos,  en  esta  materia,  consiste  en  que  al  futuro  empresario, 
que  solicite  un  privilegio,  una  concesion  o  un  permiso,  se  le  mira 
como  a  un  solicitante  de  un  derecho  publico  para  su  provecho 
particular.  Predomina  la  teoria  de  que,  por  ser  las  aguas  rique- 
zas naturales,  son  justamente  por  ello,  una  riqueza  puramente  pu- 
blica,  y  que  no  deben,  de  acuerdo  con  su  naturaleza  y  con  la  ley, 
desarrollarse  de  otra  manera  que  bajo  la  directa  supervig^lancia 
de  las  autoridades  piiblicas  y  para  el  exclusivo  y  directo  beneficio 
del  publico  en  general.  Pero  las  fuerzas  hidraulicas  son  locales 
en  su  propia  naturaleza.  La  aseveracion  de  un  derecho  de  bene- 
ficio, por  medio  de  una  participacion  directa  del  publico  en  gene- 
ral en  los  productos  derivados  del  aprovechamiento  de  las  fuerzas 
de  agua,  es  una  aseveracion  de  que  las  fuerzas  de  agua  naturales 
ban  de  producir  solamente  rentas  para  el  tesoro  publico,  Tal 
manera  de  mirar  las  riquezas  que  las  fuerzas  de  agua  encierran 
lleva  hacia  una  legislacion  que  por  medio  de  la  ley  imponga  las 
mayores  cargas  posibles  y  aun  imposibles  sobre  las  empresas  pri- 
vadas.  La  experiencia  ha  demostrado  que  el  aprovechamiento  de 
las  fuerzas  de  agua  que  se  desperdician  hoy,  no  puede  realizarse 
por  medio  de  su  desarroUo  por  las  autoridades  publicas,  sine 
solamente  por  medio  del  capital  de  empresas  privadas.  Tales  em- 
presas, sin  embargt),  con  justicia  piden  que  se  les  den  garantias 
para  su  inversion,  que  las  protejan  razonablemente  contra  la  con- 
fiscacion  y  perdida  de  su  inversion  y  contra  la  probabilidad  de  no 
recibir  utilidades  equitativas  de  tal  inversion. 

Hay  millones  de  pesos  de  capital  en  las  manos  de  financieros 

Americanos,  listos  para  ser  invertidos  en  desarroUo  de  fuerzas 

hidraulicas,  no  solo  en  los  Estados  Unidos  sino  en  todas  las  re- 

ptiblicas  Pan-Americanas,  pero  que  se  cohiben  de  entrar  en  tales 

inversiones  por  razon  de  los  obstaculos  financieros  que  en  esos 

varies  paises  se  presentan  con  motivo  de  una  casi  total  ausencia 

de  sistema  legislative  que  permita  que  tales  inversiones  se  efec- 

tuen  con  una  razonable  seguridad. 

Rome  G.  Brown. 

Minneapolis,'  Minn. 


APPENDIX 

SUMMAAY  OF  LaWS  OF  WATERS  IN  AfiGENTINA,  ChILE,  COLOMBIA,  CUBA  AND 

PoKTO  Rico,  Uruguay,  Venezula,  Brazil  and  Mexico* 

ARGENTINA 

The  Argentine  is  a  federal  republic,  the  Provinces  corresponding  closely 
to  the  States  of  our  own  Union.  It  has  been  held  by  the  Supreme  Court 
that  the  ownership  of  navigable  rivers,  as  well  as  of  non-navigable  waters, 
is  in  the  separate  Provinces  and  not  in  the  Nation.  The  power  of  the 
Nation  thereover  is  limited  to  the  regulation  of  commerce  (t.  e, ;  principally, 
navigation)  and  other  constitutional  congressional  attributes  {Port  of 
Rosario  vs.  Province  of  Santa  Fe,  Vol.  Ill,  Reports  of  the  Supreme  Court 
of  the  Nation,  pp.  179,  197).  In  that  case  it  was  stated  that  there  is  no 
difference  between  the  fundamental  law  of  the  United  States  and  of 
Argentina,  in  so  far  as  the  ownership  of  the  bed  of  navigable  rivers  is 
concerned.  In  the  federal  territories,  ownership  of  the  rivers  is  of  course 
in  the  Nation. 

More  so  than  our  own  country,  Argentina  is  blessed  with  uniformity  of 
substantive  law;  Congress  has  power  to  enact  general  Codes.  The  most 
important  fundamental  code  is  the  Civil  Code  which  went  into  effect  in 
1871.  Its  provisions  are  very  different  from  those  of  the  Roman  Law  and 
of  prior  codes  which  declared  that  non-navigable  rivers  belong  to  the 
riparian  owners.  This  code  on  the  contrary  is  far  reaching  to  the  effect 
that  all  rivers  and  waters  flowing  in  natural  channels,  non-navigable  as 
well  as  navigable,  are  public  property  of  the  State  (Art.  2340).  Such 
private  riparian  ownership  as  may  have  existed  prior  to  the  Code  therefore 
ceased.  Being  in  the  class  of  public  property,  riparian  owners  cannot  have 
the  exclusive  use  of  rivers  nor  any  absolute  right  of  property  over  them 
(Matter  of  the  river  Los  Valles,  16-Reports  of  the  National  Supreme  Court, 
p.  258).  The  use  and  enjoyment  of  watercourses,  like  the  use  and  enjoy- 
ment of  other  public  property,  is  open  to  private  individuals,  subject  to 
the  provisions  of  the  Civil  Code  and  to  the  general  ordinances  on  the 
subject  (Art.  2341,  Civil  Code).  "In  view  of  Arts.  2340  (3)  and  2341,  there 
can  be  no  doubt"  says  Machadof  "that  it  is  not  necessary  to  be  a  riparian 
to  use  the  waters  .  .  .  I  do  not  believe  that  any  riparian  can  claim 
any  special  privilege  over  the  waters  which  are  of  public  use,  as  such  a 
claim  would  imply  a  monopoly  of  the  very  water  which  has  been  declared 
to  be  of  public  use;  its  distribution  should  not  be  in  the  hands  of  private 
parties".  A  regulation  of  the  use  of  waters,  made  by  the  administrative 
authorities  of  a  municipality  pursuant  to  powers  vested  in  them,  which 
deprives  each  riparian  owner  in  part  of  the  increased  profits  he  could  derive 
from  exclusive  use,  is  not  unconstitutional;  does  not  injure  a  vested 
(perfecto)  right  (Matter  of  the  river  Los  Valles,  supra).  Furthermore, 
being  of  the  public  domain,  waters  flowing  in  natural  channels  cannot  be 
alienated  in  whole  or  in  part;  their  use  is  subordinated  to  the  rules 
prescribed  by  the  local  administration  or-  police.     These  rules  are  subject 

*  Prepared  for  this  paper  by  Phanor  J.  Eder,  Saq.,  of  the  New  York   Bar. 
t  Vol.  7,  p.  48,  Commentary  on  Art.  2642. 
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to  alteration  and  can  be  repealed  or  modified,  according  to  the  public  needs 
in  the  judgment  of  the  administration;  hence,  the  enjoyment  thereof  is 
precarious  and  cannot  constitute  real  rights  in  favor  of  private  individuals 
(30  S.  C.  N.,  p.  443). 

Complete  ownership  of  waters  is,  however,  recognized  in  the  land- 
owner, as  to  rain  waters  (art.  2637)  and  waters  that  rise  and  die  out  within 
the  confines  of  a  single  estate  (art.  2350)  and  also  as  to  springs,  not- 
withstanding the  waters  therefrom  may  naturally  flow  onto  lower  land 
of  other  proprietors,  but  if  they  are  the  principal  feeders  of  rivers  or  arc 
needed  for  town  uses,  they  are  subject  to  condemnation  (art.  2637). 

Navigation  being  the  prime  public  use  of  rivers,  any  use  which  inter- 
feres in  any  way  whatsoever  with  navigation  or  free  passage  for  any  kind 
of  water  transportation  is  prohibited  (Art  2641).  In  furtherance  of  the 
public  right  of  navigation  and  other  public  rights  to  rivers,  the  Argentine 
Code  places  a  limitation  on  the  right  of  the  adjacent  landowners  to  use 
their  lands:  A  strip  of  thirty-five  meters*  in  width  must  be  left  clear  on 
the  banks  for  a  public  road,  and  the  landowners  cannot  build  thereon  or 
otherwise  occupy  it  nor  even  repair  ancient  structures  thereon  (Art.  2639). 
This  easement  had  its  origin  in  customs  established  during  the  colonial 
era,  but  the  customary  width  of  the  strip  was  enlarged  by  the  Code  (Rosario 
vs.  Empresa  Comos,  111  S.  C.  N.,  p.  197,  215).  It  would  seem,  however, 
that  the  owners  are  constitutionally  entitled  to  compensation  for  being 
deprived  of  this  marginal  strip,  notwithstanding  a  contrary  implication  in 
the  Code.     {Rosario  vs.  Ferrocarril,  C.  C.  A.  Supreme  Court,  1909.) 

The  Railroad  Law  (art  6,  subd.  6),  also,  provides  that  railway  bridges 
shall  not  be  constructed  so  as  to  hinder  or  impede  navigation.  It  is  inter- 
esting to  note  that  in  the  case  of  the  arroyo  Ramallo  {Coudanne  vs.  B.  A. 
&  Rosario  RR.,  Vol.  78,  Supreme  National  Court,  p.  100)  in  the  decision 
as  to  what  constitutes  a  navigable  river  and  on  the  subject  of  rights  by 
reason  of  rivers  belonging  to  the  public  domain,  there  were  copious  refer- 
ences to  the  law  of  the  United  States  and  the  decisions  of  our  own 
Supreme  Court.  It  was  there  stated  that  "by  virtue  of  its  constitutional 
power  over  navigation,  the  National  Congress  can  authorize  works  which 
constitute  a  limitation  on,  or  alter  the  conditions  of,  navigability  of  a  river 
and  even  suppress  navigation  altogether  by  permitting  the  erection  of 
bridges:  The  States  have  not  such  power,  nor,  of  course,  private  individ- 
uals". The  dissenting  opinion  was  to  the  effect  that  while  Congress  could 
regulate,  it  could  not  authorize  any  hindrance  to  navigation,  and  that  the 
United  States  precedents  were  inapplicable  because  of  the  Argentine  consti- 
tutional provision  that  the  navigation  of  the  inland  rivers  of  the  Nation 
shall  be  free  to  all  flags. 

The  riparian  owners  are  prohibited  by  the  Code  (art.  2642),  without  a 
special  concession  from  the  authorities,  from  changing  the  natural  course 
of  waterways,  exploiting  the  bed,  or  taking  the  waters  for  use  on  their 
lands.  The  license  or  concession,  in  the  case  of  navigable  rivers,  must  be 
given  by  the  Nation;  if  the  river  is  not  navigable,  then  by  the  Province,* 
and  may  be  granted  to  others  than  riparian  owners.    But  even  the  license 


^May  be  reduced  to  not  less  than  15  meters  in  cities  and  towns  (Art.  2640). 
'Compare  U.  S.  Statutes,  Act  of  March  3,   1899,  30  St.  L.,   1121. 
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of  the  Nation,  Province  or  Municipality  will  not  authorize  a  riparian 
owner,  without  the  consent  of  the  other  riparian  owners,  to  dam  up  the 
waters  so  that  their  level  is  altered  beyond  the  confines  of  his  land  or  to 
deprive  his  neighbors  of  the  waters  (art.  2645). 

The  consent  of  the  riparian  owners  is  not  necessary  in  order  merely  to 
diminish  the  volume  of  water,  unless  the  waters  that  flow  on  would  not 
suffice  for  the  uses  to  which  they  were  previously  put.  The  right  of  other 
riparian  owners  appears  limited  by  said  art.  2645  to  not  being  deprived  of 
the  waters :  but  Dr.  Machado'  is  of  opinion  that  any  alteration  in  the  force 
of  the  current,  when  it  is  employed  for  power  in  industrial  establishments 
or  factories,  is  likewise  under  the  ban  of  the  law. 

In  furtherance  of  the  purpose  to  give  the  widest  possible  distribution  of 
waters,  the  Argentine  law  has  greatly  enlarged  the  compulsory  servitude 
of  aqueduct,  given  by  operation  of  law.  This  servitude  is  granted  not 
solely  for  irrigation,  but  for  industrial  establishments;  Water  can,  there- 
fore, be  brought  across  land  of  others  for  one's  private  power  plants,  mills, 
mines  and  factories,*  as  well  as,  of  course,  for  public  uses.  No  distinction 
is  made  as  to  whether  the  waters  are  natural  or  artificially  collected  or  as 
to  the  mode  by  which  the  beneficiary  acquires  the  right  to  take  the  waters. 
It  is  applicable  as  well  to  waters  of  public  use,  such  as  those  of  navigable 
rivers,  and  of  non-navigable  watercourses.  The  right  to  take  the  waters  is 
different:  That  right  is  to  be  granted  by  the  authorities,  when  the  water- 
course is  under  their  supervision  or  by  the  owner  of  privately  owned 
waters.  What  has  to  be  proven  in  order  to  enforce  the  servitude  is,  1st, 
The  right  to  dispose  of  the  waters  for  which  passage  is  claimed  and,  2ndi 
That  they  are  necessary  for  the  cultivation  of  plantations,  etc.,  or  for 
industrial  enterprises  or  towns.*  Of  course,  compensation  has  to  be  paid 
to  the  owner  of  the  land  across  which  the  aqueduct  is  built.*  When  this 
servitude  is  given  by  operation  of  the  law  "it  is  invested  with  all  the 
characteristics  arising  out  of  laws  of  public  policy  and  it  is  not  subject  to 
prescription  or  release  and  any  contract  that  might  be  made  to  impair  it 
would  be  void".' 

Of  special  laws  that  have  been  passed,  one  of  the  most  important  is 
No.  6546  of  September  28,  1909,  which  authorizes  irrigation  projects  in  a 
great  many  provinces  and  in  a  great  number  of  rivers.  The  Executive 
Power  is  authorized  to  contract  for  the  necessary  works  for  the  utilization 
of  the  waters,  and  also  for  the  development  of  power;  The  power  plants 
may  be  operated  directly  by  the  Government  or  granted  under  lease  for 
reasonable  terms.  Full  rights  of  condemnation  are  given.  Another  impor- 
tant law  is  the  Rural  Code  for  the  National  Territories.  The  distribution 
of  waters  is  in  charge  of  an  Agricultural  Inspector  in  each  territory,  who 
grants  concessions  for  the  use  of  waters  (art.  215).  Art.  220  seq.  provide 
for  the  annual  election  of  a  "Judge  of  Waters"  by  majority  vote  of  the 
persons  benefited  by  the  local  irrigation  works,  who  is  to  decide  ex  aequo  et 
bono  all  questions  arising  amongst  themselves,  with  an  appeal  to  the 
Inspector  General. 

•Vol.  7,  p.  46. 

«Art.  3082  C.  C:  7  Machado  578  seq. 

•Art.  3083  C.  C:  7  Machado  582. 

•Art.  3082,  3085. 

'7  Machado,  758. 
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CHIUE 

Making:  allowance  for  the  fact  that  Chile  is  not  a  federal  but  a 
centralized  republic,  the  provisions  of  the  Chilean  Civil  Code  on  the 
fundamental  bases  of  the  law  of  waters  are  substantially  the  same  as  those 
of  the  Argentine  Civil  Code  heretofore  cited.  In  fact,  many  of  the 
provisions  of  the  Argentine  Code  cited  were  taken  directly  from  the 
Chilean  Code,  which  was  enacted  a  great  many  years  earlier  (1855).  The 
arrangement  of  articles  and  the  phraseology  differ.  For  instance;  article 
595  Chilean  Code  says  that  the  rivers  and  all  waters  flowing  in  natural 
channels  are  "national  property  of  public  use",  the  Argentine  Code  calling 
them  "public  property". 

Running  waters  in  artificial  channels,  on  the  other  hand,  cease  to  be 
common  to  the  public,  and  belong  to  the  person  who  has  by  His  labor  shut 
them  in.  The  law  protects  the  private  ownership  of  such  waters  and 
punishes  whosoever  without  right  uses  them." 

The  Civil  Code  evidently  contemplated  the  enactment  of  special  laws  on 
waters  to  amplify  its  own  scanty  provisions.  Pew  such,  however,  have  been 
passed,  says  Vera,  one  of  the  latest  general  commentators  on  the  Code.* 
He  calls  attention  to  some;  from  his  work  we  extract  as  follows: 

Law  of  Sept.  12,  1887,  on  Municipalities  (art.  24)  makes  it  the  duty  of 
the  municipalities  to  attend  to  the  proper  administration  of  waters  for 
drinking  and  other  city  needs.  By  article  102  id,,  rivers  and  other  water 
courses  of  common  use  are  subject  to  the  action  of  the  Municipalities  in 
regard  to  the  laying  down  of  rules  for  the  good  use  of  the  waters  and  to 
determine  generally  the  manner  and  securities  in  which  intakes  and  ditches 
and  canals  therefrom  are  to  be  built 

The  permits  to  take  water  are  granted  by  the  Chief  of  the  Department, 
"without  any  greater  rights  being  granted  by  such  permits  than  those 
granted  by  the  general  law,  taking  into  account  the  priority  and  preferences 
of  permits  amongst  the  various  parties  in  interest". 

The  use  of  public  waters  is  acquired  by  administrative  concession, 
granted  without  prejudice  to  rights  of  third  parties,  and  the  concession  or 
administrative  permit  becomes  extinguished  by  non-user. 

Canals  cannot  be  drawn  from  rivers  for  any  domestic  or  industrial 
purpose,  except  in  conformity  with  the  laws  or  ordinances. 

The  action  of  the  State  on  waters  of  public  use  is  exercised  either  by 
the  President  of  the  Republic  or  by  his  local  representatives,  the  Intendentes 
or  Governors,  or  by  the  Municipalities. 

Ordinances  provide  for  the  appointment  of  inspectors  of  waters  (often 
erroneously  called  "Judges"  of  Waters)  to  regulate  the  use  of  waters 
in  common  by  a  number  of  land-owners,  who  have  contributed  to  the 
building  of  private  canals. 

In  general,  questions  as  to  the  distribution  and  enjoyment  of  waters 
of  rivers,  as  these  are  national  property,  do  not  fall  within  the  jurisdiction 
of  the  Courts  of  Justice,  but  are  purely  administrative. 

The  .concessionaire  is  obligated  to  submit  to  the  local  or  general  ordi- 
nances. The  most  complete  ordinance  on  the  subject  is  that  of  January 
3rd,  1872.' 
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"Vera:  Commentaries  on  Civil  Code,  vol.  3,  page  20  seg. 

*Vol.  3,  page  20.     Not  a  work  of  high  authority,  but  a  useful  compendium. 


Ordinances  for  the  partition  of  the  waters  of  a  great  number  of  rivers 
have  been  frequently  passed  and  concessions  for  the  use  of  waters  granted 
to  private  individuals  (see  Ballesteros'  Indice  General  de  las  Leyes, 
Vol.  I,  p.  17). 

Since  the  publication  of  Vera's  commentaries,  two  laws  of  especial  im- 
portance have  been  passed. 

Law  No.  1665  of  1904**  provides  that  the  power  to  grant  concessions 
to  public  utility  electrical  enterprises  to  occupy  national  or  fiscal  (t.  e., 
owned  by  the  Nation  on  the  same  basis  as  property  of  private  owners) 
property,  is  vested  in  the  President.  Concessions  for  lasring  transmission 
lines  underground  can  be  granted  for  20  years;  overhead,  for  10  years. 

Law  No.  2068  (promulgated  December  31,  1907:  Boletin  de  las  Leyes, 
Vol.  77— p.  1572)  covers  the  subject  of  the  Utilitation  of  Running  Waters 
for  Power,  Under  its  provisions,  the  owner  can  employ  for  power  the 
waters  which  flow  through  his  land,  either  in  natural  or  artificial  channels. 
He  must  not,  however,  disturb  the  enjoyment  by  the  owner  of  the  waters. 
A  like  right  may  be  exercised  by  the  owners  of  lands  which  bound  on 
natural  or  artificial  channels  (Art.  1.)-  The  use  of  the  waters  may  be  either 
(a)  by  constructing  a  separate  channel,  under  certain  reasonable  restrictions 
and  imposing  certain  obligations."  (Arts.  2  and  3),  or  (b)  by  installations 
direct  on  the  principal  channel  (Art.  4).  In  the  case  of  privately  owned 
waters,  that  is,  those  flowing  in  artificial  channels,  the  use  is  conditioned 
upon  the  payment  to  the  owner  of  a  fixed  annual  rental,  not  less  than  4 
pesos  nor  more  than  8  pesos  per  horse-power  (art  5).  In  case  an  agree- 
ment cannot  be  reached  with  the  owner  of  the  waters,  recourse  can  be 
had  to  the  Court  to  ascertain  the  fair  amount  of  the  annual  payment 
(art.  8).    The  rights  acquired  under  the  law  can  be  assigned  (art  10). 

This  law  obviously  permits  of  a  very  extended  development  of  water 
power,  either  for  public  or  private  enterprises.  Under  the  Chilean  system 
of  constitutional  law,  the  law  cannot  be  invalidated  by  the  courts  as  uncon- 
stitutional. 

A  great  number  of  concessions  have  been  granted  under  this  law  of 
1907  (see  the  Boletin  de  las  Leyes  y  Decretos,  1908  to  date).  The  usual 
form  specifies  the  quantity  of  water  allowed,  the  exact  place  where  the 
water  is  to  be  taken  and  where  returned,  provides  that  all  detailed  plans 
and  specifications  must  be  submitted  for  approval  within  one  year  and 
generally  contains  a  provision  that  the  concessionaires  shall  be  subject  to 
the  provisions  of  general  regulations  now  in  force  or  that  may  hereafter 
be  enacted. 

C0U)HBIA 

The  Colombian  Civil  Code  was,  in  so  far  as  the  law  of  waters  and 
servitudes  is  concerned,  copied  verbatim  from  the  Chilean." 

The  following  extracts  or  paraphrases  from  the  leading  Colombian 
Commentator  on  the  Civil  Code,  Dr.  Fernando  Velez,"  will  therefore  serve 

^^See  also  the  Decree  of  December  14th,  same  year. 

"Modifying  the  right!  and  obligations  of  the  owner  of  the  servient  tenement,  in 
the  case  ot  servitude  of  aqueduct,  by  arts.  863  and  872  of  the  Civil  Code. 

"So  also  was  the  Ecuadorian:  no  special  research  into  the  law  of  Ecuador  has 
however  been  made. 

"Commentaries,    Vol.   3,   p.   36   teq. 
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not  only  as  an  exposition  of  the  Colombian  law,  but  also  to  throw  light 
on  the  Chilean  Code. 

It  is  the  general  rule  in  Colombia  that  waters  are  the  property  of  the 
State,  for  public  use. 

The  use  of  waters  is  regulated  by  the  Civil  Code,  by  the  Mining  Code 
and  by  the  Departmental  Ordinances. 

The  Mining  Code  (Art.  204  seq.)  gives  miners  certain  preferential  rights 
to  the  use  of  public  waters;  but  they  cannot  deprive  the  owners  of  the 
land  of  the  water  necessary  for  domestic  and  stock  purposes,  and  for  irriga- 
tion of  established  plantation,  and  installed  machinery.  Nor  can  they  inter- 
fere with  vested  servitudes  of  aqueduct     (Art.  208  M.  C.) 

The  Colombian  law  distinguishes  clearly  between  the  use  of  waters, 
and  the  ownership  of  the  waters. 

As  to  ownership,  the  general  rule  is  that  they  belong  to  the  State 
(Nation),  for  public  use.    To  this  there  are  the  following  exceptions: 

1st. — Art.  677,  Civil  Code,  where  the  waters  rise  and  die  within  the 
limits  of  one  estate.  The  phraseology  of  the  article  gives  rise  to  many 
questions,  many  still  not  satisfactorily  settled.  It  is  interpreted  to  mean 
that  it  dies  within  one  estate,  if  one  of  the  boundaries  of  the  estate  be  a 
river  into  which  the  watercourse  disembogues  within  the  estate.  If  the 
estate  be  divided  up,  the  exclusive  ownership  ceases,  but  rights  heretofore 
granted  by  the  single  owner  are  preserved.  On  the  other  hand,  if  a  single 
owner  acquires  several  parcels  within  the  totality  of  which  a  watercourse 
rises  and  dies,  he  becomes  the  exclusive  owner  of  the  water. 

2nd. — Waters  flowing  by  an  artificial  channel,  lawfully  constructed  at 
private  expense,  are  the  exclusive  property  of  the  constructor  (Art.  895, 
Civil  Code). 

3rd. — Wells  may  be  privately  owned,  although  digging  them  may  deprive 
the  owner  of  another  well  of  his  water  (Art.  1(X)2,  Civil  Code). 

By  Article  678,  private  individuals  can  acquire  no  rights  in  rivers  and 
lakes  other  than  the  use  and  enjoyment:  The  State's  prior  right  can 
never  be  cut  off,  by  alienation  or  prescription;  and  the  use  and  enjoyment 
are  subject  to  the  rules  of  the  Civil  Code  and  other  provisions  of  Law. 

The  Legislature  is  always  at  liberty  to  vary  the  permitted  use  of  water:; 
and  regulate  the  use  (Velez,  p.  37). 

Article  683:  Canals  cannot  be  drawn  from  rivers  for  any  individual  or 
domestic  purpose,  except  according  to  the  respective  laws. 

This  is  because  they  are  of  public  use,  and  the  use  belongs  to  the 
riparian  owners  (arts.  892  to  894).  But,  provided  riparian  rights  be  not 
violated,  the  authorities  can  grant  permission. 

Article  690 :   Fishing  is  freely  permitted  in  rivers  and  lakes  of  public  use. 

The  Colombian  Law,  contrary  to  the  Chilean,  contains  no  provision 
(like  Article  596,  Chilean  Civil  Code)  that  lakes  navigable  by  boats  of  more 
than  100  tons  are  of  public  use. 

By  Article  892,  Civil  Code:  The  owner  of  land  can  use  water  flowing 
through  or  by  it,  for  domestic  purposes  for  irrigation  of  the  same  land,  for 
watering  stock,  and  mills  and  machinery;  but  he  must  return  the  surplus  to 
the  accustomed  channel. 
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This  right  is  irrespective  of  whether  the  waters  are  navigable  or  not,  and 
whether  of  public  domain  or  not.  (This  is  contrary  to  the  French  Code, 
Art.  644  whereof  does  not  give  the  use  of  navigable  waters.) 

The  use,  however,  is  limited : 

(A)  in  the  case  of  waters  {lowing  through  an  estate  (art.  893)  by 

(1)  The  prescriptive  or  other  vested  rights  of  lower  owners; 

(2)  Laws  or  ordinances  for  the  benefit  of  navigation  or  flotation,  or 
regulating  the  distribution  of  the  waters  among  riparian  owners; 

(3)  The  domestic  needs  of  the  inhabitants  of  a  nearby  town;  but  a  part 
of  the  water  must  be  left  to  the  estate.  If  amicable  adjustment  cannot  be 
had,  the  town  can  condemn,  compensating  the  owner  of  the  estate  for  all 
direct  damages   (see  also  Leg.  Dec.  No.  616  of  April  9,  1902). 

(B)  Same  limitations  apply  in  the  case  of  waters  flowing  between  two 
estates:  Use,  in  case  of  dispute,  being  regulated,  temporarily  by  the 
administrative,  and,  permanently,  by  the  judicial,  authorities  (art.  894: 
Velez,  p.  362). 

The  riparian  owner  can  transfer  his  rights  to  one  not  a  riparian, 
provided  the  waters  be  returned  to  the  natural  channel    (Velez,  p.  363). 

No  special  laws  for  the  development  of  hydraulic  power  have  been 
passed,  and  only  a  few  special  concessions  have  heretofore  been  granted, 
almost  entirely  for  electric  light  and  power  plants  for  town  purposes. 
These  have  been  unusually  liberal  exempting  from  taxes  and  custom  duties 
and  in  terms  safeguard  the  investor. 

As  Colombia  is  a  leading  mining  country  a  few  of  the  more  important 
provisions  of  the  Code  of  Mines  on  waters  are  next  given: 

Some  provisions  from  the  Colombia  Code  of  Mines: 

Art,  204 :  He  who  gives  the  notice  spoken  of  in  Articles  8,  79,  346  and 
367  acquires  the  right  to  take  the  water  necessary  for  working  a  mine, 
under  the  terms  detailed  in  the  present  chapter. 

Art.  208 :  In  the  user  of  the  rights  spoken  of  in  the  foregoing  articles 
the  owners  of  mines  can  never  deprive  the  owners  of  the  land  of  the  water 
necessary  for  their  family,  their  livestock,  and  any  sort  of  machinery 
whatsoever  that  they  may  have  set  up  or  started  to  set  up,  and  for  the 
irrigation  of  their  planted  lands. 

Neither  can  such  user  impede  the  free  enjoyment  of  the  servitudes  of 
aqueduct  that  are  established  over  the  land  where  the  mine  is  situated,  in 
favor  of  a  town  or  settlement  or  an  estate  or  machinery  of  a  third  party. 

Art.  209:  If  there  arise  a  dispute  between  minenawners  by  reason  of 
some  claiming  that  there  are  surplus  waters  in  any  reservoir  and  others 
affirming  the  contrary,  the  doubt  shall  be  resolved  by  means  of  experts 
named   (one  each)   by  the  interested  parties  and  the  third  by  the  judge. 

.\rt.  212:  Disputes  arising  over  waters  between  miners  and  the  owners 
of  the  lands  or  those  enjoying  any  servitude  of  aqueduct,  shall  be  adjusted 
in  the  way  detailed  in  Article  209. 

Art.  217:  In  case  the  proprietor  of  a  mine  changes  the  waters  placed  in 
his  establishment  for  new  waters,  taken  from  a  different  source,  the  first 
waters  thereby  ipso  facto  are  restored  to  their  original  character  of  common 
or  public  waters  and  are  subject  thereafter  to  the  provisions  of  this  chapter. 

Art.  181 :  Every  mine  enjoys  the  servitude  of  aqueduct  over  all  tene- 
ments that  may  be  necessary,  to  conduct  to  the  place  of  the  works  the 
water  to  serve  the  mine.'* 

**Mining  Laws  of  Colombia,   translated   by   Eder,   pp.   75,   78,   and   69. 
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CUBA    AND    PORTO    RIOO 

In  Cuba  and  Porto  Rico,  the  modem  Spanish  Civil  Code  was  in  force 
at  the  time  of  the  separation  of  these  Colonies  from  the  Mother  Country  in 
1898,  and  has  been  continued  in  force. 

The  provisions  of  the  Civil  Code,  here  in  point,  taken  from  the  official 
translation  contained  in  the  Compilation  of  the  Revised  Statutes  and  Codes 
of  Porto  Rico  (Washington,  1911),  are  as  follows: 

Provisions  of  the  Code  of  Cuba  and  Porto  Rico: 

Chapter  I,   The  Ownership  of  Waters. 

Sec.  414.  To  the  public  domain  belong: 

1.  Rivers  and  their  natural  beds. 

2.  Continuous  or  intermittent  waters  from  sources  or  brooks  running  in 
their  natural  beds,  and  the  beds  themselves. 

3.  Waters  rising  continuously  or  intermittently  in  lands  within  the  same 
public  domain. 

4.  Lakes  and  marshes  formed  by  nature  on  public  lands,  and  also  their 
beds. 

5.  Rain  water  running  through  ravines  or  sandy  beaches,  the  beds  of 
which  may  also  belong  to  the  public  domain. 

6.  Subterranean  waters  existing  on  public  lands. 

7.  Waters  found  within  the  zone  of  operation  of  public  works,  even 
when  they  are  executed  hy  a  grantee. 

8.  Waters  flowing  contmuously  or  intermittently  from  tenements  belong- 
ing to  private  parties,  to  the  People  of  the  United  States,  to  The  People  of 
Porto  Rico,  or  to  the  municipalities  thereof  from  the  moment  they  leave 
such  tenements. 

9.  The  waste  waters  of  fountains,  sewers  and  public  institutions. 
Sec.  415.     To  private  dominion  belong: 

1.  Waters,  either  continuous  or  intermittent,  rising  on  private  tenements, 
as  far  as  they  run  through  the  same. 

2.  Lakes  and  marshes,  and  their  beds,  when  formed  by  nature  on  the 
said  tenements. 

3.  Subterranean  waters  found  on  the  same. 

4.  Rain  water  falling  on  private  tenements,  as  long  as  they  remain 
within  the  boundaries  of  the  same. 

5.  The  beds  of  flowing  waters,  continuous  or  intermittent,  formed  by 
rain  water,  and  those  of  brooks  crossing  tenements  which  do  not  belong 
to  the  public  domain. 

In  every  drain  or  aqueduct,  the  water,  the  bed,  the  sloping  bank,  and 
the  sideways  are  considered  as  an  integral  part  of  the  tenement  or  building 
for  which  the  waters  are  intended.  The  owners  of  tenements  through 
which,  or  along  the  boundaries  of  which  the  aqueduct  passes,  cannot  allege 
ownership  over  the  same  nor  any  right  to  profit  hy  its  beds  or  sideways, 
unless  they  base  their  claims  on  title  deeds,  specifying  the  right  or  tiie 
ownership  claimed  by  them. 

Chapter  II.     The  Use  of  Public  Waters, 

Sec.  416.    The  use  of  public  waters  is  acquired : 

1.  By  administrative  concession. 

2.  By  prescription  after  twenty  years. 

The  limits  of  the  rights  and  obligations  of  these  uses  shall  be  those 
shown,  in  the  first  case,  by  the  terms  of  the  concession ;  and  in  the  second 
case,  by  the  manner  in  which  the  waters  have  been  used. 

Sec.  417.  Every  concession  of  the  use  of  waters  is  understood  to  be 
without  injury  to  third  persons.  ,       .  l  j  i_ 

Sec.  418.  The  right  to  make  use  of  public  waters  is  extinguished  by 
the  lapse  of  the  concession  and  by  non-usage  during  twenty  years. 
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Chapter  III,   The  Use  of  Waters  of  Private  Ownership. 

Sec.  419.  The  owner  of  a  tenement  in  which  a  spring  or  brook  rises,  be 
it  continuous  or  intermittent,  may  use  its  waters  as  far  as  they  run  through 
the  said  tenement;  but  after  the  said  water  leaves  the  tenement  it  shall 
become  public  and  its  use  is  governed  by  the  special  Law  of  Waters. 

Sec.  420.  Private  ownership  of  the  beds  of  rain  waters  does  not  give  a 
right  to  make  works  and  constructions  which  may  divert  the  course  of 
such  waters  to  the  injury  of  a  third  person,  nor  those,  the  destruction  of 
which  by  the  force  of  floods,  may  cause  such  injury. 

Sec.  421.  No  one  may  enter  private  proper^  in  search  of  waters  or 
make  use  of  them  without  permission  from  the  owners  thereof. 

Sec.  422.  The  dominion  which  the  owner  of  a  tenement  has  over  the 
waters  arising  thereon  does  not  injure  the  rights  which  the  owner  of  a 
lower  tenement  may  have  legally  acquired  to  the  use  thereof. 

Sec.  423.  Every  owner  of  a  tenement  has  a  right  to  construct  within  his 
property  receptacles  for  rain  water,  provided  he  does  no  damage  thereby 
to  the  public  or  to  a  third  person. 

Chapter  IV.    Subterranean   Waters. 

Sec.  424.  Only  the  owner  of  a  tenement  or  another  person  with  his 
permission,  may  search  for  subterranean  waters  thereon. 

The  search  for  subterranean  waters  in  lands  of  public  domain  may  be 
made  only  with  the  permission  of  the  administrative  authorities. 

Sec.  425.  Artesian  waters  discovered  in  accordance  with  the  special  Law 
of  Waters  belong  to  the  person  discovering  them. 

Sec.  426.  When  the  owner  of  artesian  waters  abandons  the  same  to 
their  natural  course,  they  shall  become  public  domain. 

Chapter  V.     General  Provisions. 

Sec.  427.  The  owner  of  a  tenement  on  which  there  are  defensive  works 
to  check  waters,  or  on  which,  by  the  variation  of  their  course,  it  may  be 
necessary  to  reconstruct  them  anew,  is  bound,  at  his  option,  either  to  make 
the  necessary  repairs  or  constructions,  or  to  permit  that,  without  damage 
to  him,  the  owners  of  the  tenements  who  suffer  or  are  clearly  exposed  to 
suffer  damages,  should  make  such  works. 

Sec.  428.  The  provisions  of  the  preceding  section  apply  to  the  cases  in 
which  it  may  be  necessary  to  clear  a  tenement  from  the  material,  the 
accumulation  or  fall  of  which  may  obstruct  the  course  of  water,  to  the 
injury  or  danger  of  a  third  person. 

Sec.  429.  All  the  owners  who  participate  in  the  benefits  arising  from 
the  works  to  which  the  preceding  sections  refer  shall  be  bound  to  con- 
tribute to  the  expenses  of  their  several  interests.  Those  who  by  their  own 
fault  may  have  caused  the  damages,  shall  be  liable  for  such  expenses. 

Sec.  430.  The  ownership  and  use  of  waters,  belonging  to  corporations 
or  private  persons  are  subject  to  the  Law  of  Eminent  Domain  for  reasons 
of  public  utility. 

Sec.  431.  The  provisions  of  this  title  shall  not  cause  injury  to  rights 
previously  acquired,  nor  to  the  private  dominion  of  the  owners  of  waters, 
drains,  fountains  or  springs  by  virtue  of  which  they  use,  sell,  or  barter 
them  as  private  property. 

Sec.  432.  Anything  not  expressly  determined  by  the  provisions  of  this 
chapter  shall  be  governed  by  the  special  Law  of  Waters. 

'7,<ja'  of  Waters*'  of  Cuba  and  Porto  Rico: 

Section  L — Concession  of  Uses. 

(2533)  Art.  147.  Authority  is  necessary  for  the  use  of  public  waters 
especially  destined  to  enterprises  of  public  or  private  interest,  excepting 
in  the  cases  mentioned  in  articles  six,  one  hundred  and  seventy-four,  one 
hundred  and  seventy-six,  one  hundred  and  seventy-seven,  and  one  hundred 
and  eighty-four  of  this  law. 


(2534)  Art.  148.  Any  person  who  may  have  a  declared  right  to  the 
public  waters  of  a  river  or  creek,  and  who  shall  have  not  made  any  use 
thereof  or  only  in  part,  shall  retain  his  full  rights  for  a  period  of  twenty 
years  from  the  date  of  the  promulgation  of  the  law  of  August  third, 
eighteen  hundred  and  sixty-six. 

Upon  the  expiration  of  this  period,  such  rights  shall  lapse  as  to  that 
part  of  the  water  not  used,  without  prejudice  to  the  general  rule  provided 
in  the  following  article. 

The  provisions  of  articles  five,  six,  seven,  eleven,  and  fourteen  of  this 
law  are  applicable  in  such  case  to  the  subsequent  use  of  the  waters. 

In  any  event,  when  a  public  investigation  is  made  with  respect  to  any 
grant  of  waters,  the  holder  of  such  rights  shall  be  obliged  to  establish 
them  in  the  manner  and  at  the  time  prescribed  by  the  regulations.  If  con- 
demnation should  lie,  it  shall  take  place  after  the  proper  compensation. 

(2535)  Art.  149.  He  who  shall  have  enjoyed  the  use  of  public  waters  for 
a  period  of  twenty  years  without  opposition  on  the  part  of  the  authorities 
or  a  third  person,  snail  continue  to  enjoy  it  even  though  he  cannot  prove 
that  he  obtained  the  proper  authority, 

(2536)  Art.  150.  Every  grant  for  the  use  of  public  waters  shall  be 
understood  to  be  made  without  prejudice  to  third  persons,  and  reserving 
individual  rights;  as  to  the  duration  of  these  concessions,  it  shall  be 
determined  in  each  case  according  to  the  provisions  of  this  law. 

(2537)  Art.  151.  A  grant  for  the  use  of  public  waters  shall  be  under- 
stood to  include  that  of  the  lands  of  public  ownership  necessary  for  the 
works  of  dams  and  canals  and  ditches. 

With  regard  to  lands  belonging  to  the  State,  a  Province,  towns,  or 
private  individuals,  a  compulsory  servitude  shall  be  imposed  according  to 
the  cases,  without  prejudice  to  the  provisions  of  article  seventy-eight;  or 
they  shall  be  condemned  for  a  cause  of  public  utility,  after  the  proper 
proceedings  and  other  formalities  required. 

(2538)  Art.  152.  In  all  concessions  for  the  use  of  public  waters  the 
nature  of  such  use,  the  amount  of  cubic  meters  of  water  per  second 
granted,  and,  if  the  concession  be  for  irrigating  purposes,  the  area, 
in  hectares,  of  the  land  to  be  irrigated  shall  be  stated. 

If  in  uses  granted  prior  to  this  law  the  volume  of  water  should  not 
have   been   fixed,   only   that   amount   necessary    for   the   purpose   of   such 
uses   shall  be  understood  to  have   been   granted.     This  amount   shall   be 
determined  by  the  Colonial  Secretary,  after  hearing  the  persons  interested 
and  he  may  require  them  to  install  the  proper  water  meters. 

(2539)  Art.  153.  {As  amended  by  act  of  Mar.  9,  IQ05,  p.  187.)  The 
waters  granted  for  a  g^ven  utilization  shall  never  be  applied  to  a  different 
purpose  without  the  proceedings  corresponding  to  the  granting  of  a  new 
franchise;  Provided,  that  the  waters  granted  for  irrigating  purposes  may 
also  be  used  for  the  industrial  preparation  of  the  products  of  the  land 
to  be  irrigated:  Provided,  That  the  original  volume  of  water  granted 
shall  not  be  altered  and  the  waters  granted  to  produce  power  which 
subsequently  must  be  returned  to  the  stream,  may  also  be  used  for  any 
other  industrial  purposes  which  will  not  render  them  unfit  to  be  returned 
to  the   stream. 

(2546)  Art.  160.  The  following  order  of  preference  shall  be  observed 
in  grants  for  special  uses  of  public  waters: 

1.  Water  supply  of  towns. 

2.  Water  supply  of  railroads. 

3.  Irrigation. 

4.  Navigation  canals. 

5.  Mills  and  other  factories,  ferryboats,  and  floating  bridges. 

6.  Ponds  for  fish  pounds  or  hatcheries. 

Preference  shall  be  given  in  each  class  to  the  enterprises  of  most  im- 
portance and  utility,  and  in  equality  of  circumstances,  to  the  persons  who 
first  requested  the  use. 

In  every  case  the  common  uses  referred  to  in  sections  1,  2  and  3  of 
the  foregoing  chapter  shall  be  first  respected. 
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(2547)  Art.  161.  Every  special  use  of  public  waters  is  subject  to  forcible 
expropriation  for  a  cause  of  public  utility,  after  proper  indemnity  in  favor 
of  another  use  which  precedes  it,  according  to  the  order  established  in  the 
foregoing  article,  but  not  in  favor  of  any  use  following  it,  except  by  virtue 
of  a  special  law. 

(2548)  Art.  162.  In  urgent  cases  of  fire,  flood  or  any  other  public 
calamity,  the  authority  or  its  subordinates  may  at  once,  without  proceed- 
ings or  previous  indemnity,  but  in  accordance  with  the  ordinances  and 
regulations,  dispose  of  the  water  necessary  to  control  or  avoid  the  damage. 
If  the  waters  were  public,  indemnity  shall  not  lie;  but  if  they  were  applied 
to  industrial  or  agricultural  purposes,  and  were  of  private  ownership,  and 
their  diversion  should  have  caused  any  estimable  damage,  the  owner  thereof 
shall  be  compensated  immediately. 

Section  6.  Use  of  Pubuc  Waters  for  Ferryboats,  Bridges  and  In- 
DusTRiAi^  Establishments. 

*  «  *  *  *  4t 

(2601)  Art.  215.  In  rivers  which  are  neither  navigable  nor  capable  of 
floating  logs  or  rafts  the  owner  of  both  margins  may  without  restriction 
establish  any  apparatus,  machiner>%  or  industry  which  will  not  cause  a 
diversion  of  the  waters  from  their  natural  course.  If  he  owns  one  margin 
only,  he  cannot  go  beyond  the  centre  of  the  channel.  In  either  case  he 
must  construct  his  establishment  in  such  manner  as  not  to  interfere  with 
the  free  course  of  the  waters,  nor  damage  adjoining  estates,  irrigation 
works,  or  established  industries,  including  the  Ashing  industry. 

(2607)  Art.  221.  Persons  who  make  use  of  the  water  as  motive  power 
for  machinery  or  industrial  establishments  located  within  a  river  or  on 
the  banks  or  margin  thereof,  shall  be  relieved  from  the  payment  of  any 
taxes  during  the  flrst  ten  years. 

The  above  special  and  very  detailed  Law  of  Waters  which  was  in  force 
in  1898,  and  which  has  continued  in  force  (subject  to  the  limitation  here- 
after to  be  mentioned  in  the  case  of  Porto  Rico)  was  the  Spanish  Law 
of  Waters  of  1879,  extended  to  Porto  Rico  in  1886  and  promulgated  for 
Cuba  by  Royal  Decree  of  January  9,  1891." 

A  translation  of  this  law  is  to  be  found  in  the  Compilation  of  Revised 
Statutes  and  Codes  of  Porto  Rico.  Attention  is  called  especially  to  Arts. 
147  seq.,  160,  161,  215  to  221,  226  seq.  It  was  expressly  continued  in  force 
in  Porto  Rico  with  some  slight  modifications,  by  an  act  of  1903.  But  it 
seems  that  the  Law  is  in  many  parts  contrary  to  the  organic  law  of  the 
Territory  and  other  laws  of  the  United  States  applicable  to  it.  It  was 
so  considered  in  the  case  of 

Arpin  vs.  Porto  Rico  Light  and  Power  Company.^* 

This  is  the  most  important  case  that  seems  to  have  arisen  in  Porto  Rico, 
on  the  subject,  not  merely  because  of  the  questions  of  law  involved,  but 
also  because  it  dealt  with  the  right  to  generate  electric  power  from  Bl 
Salto  or  Comerio  waterfall  on  La  Plata  river,  a  navigable  stream  17  miles 
from  San  Juan,  the  only  considerable  one  in  Porto  Rico,  adequate,  it  was 
alleged,  to  furnish  not  only  heat,  light  and  power  for  the  city  of  San  Juan, 
but  also  to  operate  trolley  lines  in  the  city  and  in  a  large  section  of  the 
island.    There  are  a  few  smaller  falls  in  other  parts  of  the  island,  but  not 


>*Betancourt's  edition  of  the  Civil  Code  of  Cuba,  note  to  art.  425:   Compilation  of 
Revised  Statutes  and  Codes  of  Porto  Rico,  p.  458. 

"2  Porto  Rico  Federal  Reports  (1906),  p.  314. 
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of  sufficient  volume  to  attract  much  attention.  The  case  arose  out  of  a 
dispute  between  the  complainant  who  was  the  riparian  owner,  and  the 
grantee  of  a  franchise  from  the  Executive  Council  of  the  Island  to  use 
the  waterfall.  The  Court  held  that  sec.  218  of  the  Law  of  Waters  is  not 
in  force  to  the  extent  of  conferring  exclusive  privileges  on  riparian  owners ; 
and  the  power  to  grant  franchises  for  the  use  of  water  is  vested,  under 
the  Organic  Law  of  Porto  Rico,  in  the  Executive  Council,  subject  to  ap- 
proval by  the  Governor  and  to  Congressional  control.  "It  cannot  be  dis- 
puted," said  the  court,  "that  the  people  of  the  Island  of  Porto  Rico  are  the 
owners  of  the  river-bed  of  this  non-navigable  stream  and  of  this  fall." 
The  riparian  owner  could  have  no  rights  except  such  as  he  might  have 
duly  acquired,  to  and  by  the  use  of  the  water,  and  the  right  of  eminent 
domain  could  be  extended  to  the  appropriation,  said  the  court,  by  a  private 
corporation  of  the  riparian  rights  of  owners  for  the  purpose  of  generating 
electricity  to  serve  towns  and  cities. 

The  navigable  waters  of  the  areas  of  harbors,  bays,  inlets  and  rivers 
and  the  submerged  lands  underlying  the  same,  are  not  however  the  prop- 
erty of  the  local  government  of  Porto  Rico,  but  are  now  the  national  prop- 
erty of  the  United  States." 

URUGUAY 

The  Uruguayan  law  contains  some  modifications  of  the  fairly  uniform 
fundamental  principle  heretofore  set  forth  as  to  the  ownership  of  running 
waters   (Art.  478  (431)"  of  the  Civil  Code  provides: 

"The  following  are  national  property  of  public  use. 

3. — The  waters  of  rivers  or  arroyos  navigable  or  floatable  in  all  or 
part  of  their  course.  By  navigable  or  floatable  rivers  or  arroyos  shall 
be  understood  those  on  which  navigation  or  floating  is  possible  either 
naturally  or  by  artificial  works. 

4. — The  banks  of  such  rivers  or  arroyos,  in  so  far  as  the  use  thereof 
is  indispensable  for  navigation. 

5. — Running  waters,  even  of  non-navigable  rivers  and  arroyos,  in  respect 
to  use  for  the  prime  necessities  of  life,"  if  there  be  a  public  road  giving 
access  to  thenl." 

Title  III  of  the  Rural  Code  (1879)  comprising  arts.  343  to  634,  con- 
stitutes a  very  complete  statute  on  the  law  of  waters,  copied  very  largely 
from  the  Spanish  Law  of  Waters  of  1866,  the  predecessor  of  the  Law  of 
1879  already  mentioned  in  connection  with  Cuba  and  Porto  Rico.     It  also 

reproduces  the  provisions  of  the  Civil  Code  included  in  the  section  "Servi- 
tudes of  Waters".     The  result  is  a  number  of  repetitions  and  contradic- 

"Standard  Dredging  Co.  vs.  Gromer,  Trgasurer  of  Porto  Rico,  5  Porto  Rico 
Federal  Reports  142:  held: — local  government  therefore,  had  no  power  to  collect  taxes 
on  dredges  and  scows,  belonging  to  a  citizen  of  Delaware  not  domiciled  in  the  territory, 
and  used  only  temporarily  within  the  territory  to  dredge  navigable  waters  under 
contract  with  the  United  States. 

'"The  first  number  follows  the  numeration  of  the  1914  official  edition:  the  number 
in   parenthesis  is  the  old  number. 

^'/.  e. :  drinking  and  watering  stock.  Guillot's  Commentaries,  Vol.  3,  pp.  53,  54. 
This  section  is  not  understood  to  give  the  State  any  absolute  proprietary  right:  The 
State  simply  exercises  a  right  of  protection  to  assure  the  conunon  use.  The  riparian 
owner  can  use  the  waters  tor  domestic  needs,  irrigation  and  industrial  purposes  in  so 
far  as  such  use  does  not  prejudice  the  other  riparian  owner  nor  contravene  legal 
regulations.  Where  he  is  the  owner  of  both  banks,  he  can  use  the  waters  in  any  way 
he  sees  fit  provided  he  restore  them  to  their  customary  channel.     Id. 
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tions:  There  are  a  number  of  articles  of  the  Civil  Code  identical  with  or 
analogous  to  articles  of  the  Rural  Code,  and  others  not  at  all  in  harmony 
therewith. 

The  chief  provision  for  the  use  of  water  for  power  is  as  follows :" 

"In  rivers  and  arroyos  which  are  not  navigable  or  floatable,  he  who  is 
owner  of  both  banks  can  freely  instal  any  artificial  structure,  machinery  or 
industry.  If  he  is  owner  of  only  one  bank,  he  cannot  pass  beyond  mid- 
stream. In  either  case,  he  must  instal  the  plant  without  prejudice  to  the 
abutting  estates  or  to  irrigation  ditches  or  to  lower  industrial  establishments 
or'  to  the  public  road,  if  any,  for  the  use  of  the  water  as  provided  in  article 
346  subdivision  3."** 

This  differs  from  the  Spanish,  Cuban  and  Porto  Rican  Law  of  1879 
(art.  215)  in  omitting  the  requirement  that  there  shall  be  no  interference 
"with  the  natural  course  of  the  waters."  Under  article  603,  consent  of  the 
owners  or  ownership  of  the  lands  is  not  required  as  in  art.  218  of  the 
Spanish  Law,  but  specifications  of  the  proposed  works  must  be  drawn  up, 
and  notice  published  and  served.  Article  606  omits  the  condition  imposed 
in  art.  220  of  the  Spanish  Law. 

Another  difference  is  the  insertion  in  the  Uruguayan  law  of  an  article 
(art.  604)  authorizing,  with  the  consent  of  a  community  of  irrigators,  the 
use,  for  private  power  plants,  of  a  canal  or  ditch  belonging  to  them:  and 
in  case  of  their  refusal  to  consent,  the  same  may  be  had  by  authority  of 
the  Municipality,  after  due  hearings,  provided  no  damage  is  done  to  irri- 
gation or  other  industries  and  provided  the  community  of  irrigators  does 
not  desire  to  itself  use  the  water-power.  It  has  the  preferential  right,  but 
to  avail  itself  thereof,  must  commence  work  within  a  year  from  the  adverse 
application. 

To  withdraw  waters  from  navigable  or  floatable  rivers,  special  authori- 
zation from  the  Government  is  necessary." 

The  Usinas  Blectricas  del  Bslado,  a  State  corporation,  is  given  an 
exclusive  monopoly  of  supplying  electricity  to  the  public  for  light,  power, 
traction,  etc.,  throughout  the  Republic  (Law  of  October  18,  1912).  The 
only  exceptions  are  two  existing  tramway  companies  in  Montevideo. 

VENEZUELA 

In  Venezuela,  rivers  are  of  the  public  domain  (art.  456  Civil  Code) 
and  are  inalienable  (art.  460).  The  right  of  riparian  owners  to  the  use 
of  the  waters  is  however  recognized  (arts.  570  seq.).  They  may  use  them 
freely,  for  irrigation  or  industrial  purposes  provided  they  be  returned  to 
their  natural  course  (art.  572)  or  if  the  quantity  of  water  is  sufficient  to 
permit  doing  so  without  prejudice  to  third  parties,  may  withdraw  the  water 
(art.  573)  :  provided,  however,  that  no  use  prejudicial  to  navigation  or  float- 
ing be  made  (art.  574). 

The  servitude  of  aqueduct  by  operation  of  the  law  is  recognized  to  a 
liberal  extent  (arts.  584  seq.)  compensation  of  course  being  paid  and  rea- 
sonable conditions  prescribed  (id.). 

"Article  600  Rural  Code. 

'^Art.  346,  Subdivision  3  is  a  repetition  of  Art.  478,  Subdivision  5,  of  the  Civil 
Code,  supra. 

■avil  Code,  art.  555. 
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Venezuela  is  one  of  the  few  countries  where  the  necessity  of  conserving 
the  forests  in  order  to  maintain  the  water  supply  has  been  recognized  and 
conservation  laws  adopted.  Grants  in  fee  cannot  be  made  of  public  lands 
within  250  meters  of  navigable  rivers  and  lakes  or  within  25  meters  of 
non-navigable  waters.  Nor  can  grants  be  made  of  public  forest  lands  the 
conservation  of  which  is  deemed  advisable  for  reasons  of  public  utility, 
especially  for  the  purpose  of  conservation  of  water  supply  (Law  of  Public 
Lands  of  July  4,  1912,  art.  11).  The  destruction  of  forests  necessary  to 
maintain  the  water  supply  is  prohibited:  and  suit  to  enjoin  upland  owners 
from  clearing  or  cutting  down  their  woodlands  can  be  brought  by  the 
owners  of  waters  prejudiced  thereby.  The  Government  can  expropriate 
privately  owned  woodlands  which  it  deems  advantageous  for  the  conserva- 
tion of  water  supply  for  present  or  future  town  uses  (Laws  of  June  15, 
1910). 

Public  service  corporations  would  seem  entitled  to  make  use  of  the 
right  of  condemnation  for  water-power  enterprises  (Law  of  Expropriation 
for  Public  use,  June  18,  1912,  art.  2).  In  general  Congressional  declara- 
tion that  works  are  for  public  use  is  required  (art.  10)  but  is  not  necessary 
for  the  construction  or  enlargement  of  aqueducts,  canals  and  ports,  irriga- 
tion systems  and  the  conservation  of  waters.  For  such  cases,  the  decree  of 
the  President,  of  the  State  or  of  the  Municipality,  as  the  case  may  be, 
within  whose  jurisdiction  the  works  fall,  is  sufficient  (art.  11). 

There  might  be  a  question  whether  the  New  Constitution  of  1914  has 
not  abrogated  the  foregoing  rule  and  made  Congressional  approval 
requisite  at  least  in  cases  where  navigable  waters  are  concerned.  Under 
it,  all  legislative  and  executive  jurisdiction  over  navigation  and  docks  is 
reserved  to  the  Federal  Government,  and  the  navigation  of  rivers  and  other 
waters  cannot  be  impeded  by  taxes  or  under  franchises,  except  where 
special  works  have  been  required  to  create  navigability  (art.  19— subdiv.  9) 
and  contracts  in  respect  of  water  powers  in  navigable  rivers  would  seem 
to  be  comprised  within  those  requiring  the  approval  of  the  National  Con- 
gress  (art.  58 — subdivision  10). 

BRAZIL 

Brazil  inherits  its  law  from  Portugal  and  not  from  Spain.  The 
elementary  principles  of  its  laws  of  Waters  as  contained  in  the  Civil 
Code  seem  to  be  similar  to  those  of  Argentine.  Attention  is  called  to 
the  following  laws: 

"The  Government  shall  foster  the  utilization  of  hydraulic  power  for 
transformation  into  electrical  energy  applied  to  federal  services,  and  may 
authorize  the  employment  of  the  excess  of  power  for  the  furtherance  of 
agriculture,  industry  and  other  purposes  and  may  grant  special  privileges 
to  enterprises  proposing  to  engage  in  such  services.  These  concessions 
shall  be  free,  as  provided  in  the  Constitution,  from  any  customs  or 
municipal  charges  (Law  No.  1145  of  December  31,  1903,  art.  23). 

The  President  of  the  Republic  may  grant,  to  enterprises,  generating 
electricity  from  water  power,  that  may  be  organized  for  purposes  of 
public  use  or  advantage,  exemption  from  customs  duties,  the  right  of 
expropriation  of  the  lands  and  improvements  necessary  for  the  installa- 
tion  and   carrying   out   of  the   respective    services   and    the    other   special 
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privileges  comprised   in   art.    No.   23   of  I^vv    No.   1145   of   December  31, 
1903.     (Art.   18,  Law  1316  of  December  31,   1904)." 

These  laws,  however,  do  not  give  the  right  of  expropriation  of  pri- 
vately owned  water  currents.  (Valladao:  Bases  para  o  Codigo  das 
Aguas  da  Republica,  p.  29,  Rio  de  Janeiro,  1907). 

MEXTCX) 

Laws  Concerning  Waters  and  Water  Rights.^ 

Chapter  1.  Public  Waterways  and  Rights  Therein.  (Laws  of  5,  June, 
1888.) 

Art.  873.  General  Ways  of  Communication. — Besides  the  national 
highways,  railroads,  etc.,  the  following  are  general  ways  of  communication 
under  fraction  22  of  Article  72  of  the  Constitution :  The  territorial  seas ; 
the  estuaries  and  lagoons  along  the  coasts  of  the  Republic;  the  canals 
constructed  by  the  Federation  or  with  aid  from  the  national  Treasury; 
interior  lakes  and  rivers,  if  navigable  or  floatable;  lakes  and  rivers  of 
any  class  and  for  their  whole  length,  which  serve  as  boundaries  of  the 
Republic  or  of  two  or  more  States  of  the  Union  (Art.  1). 

Art.  874.  Regulation — Public  and  Private  Rights. — The  guarding  and 
policing  of  the  foregoing  general  ways  of  communication  depends  upon 
the  Federal  Executive,  who  has  also  power  to  regulate  the  public  and 
private  uses  of  the  same,  on  the  following  bases:  a,  The  towns  alonR 
their  course  shall  have  the  free  use  of  the  waters  needed  for  the  domestic 
service  of  the  inhabitants;  b,  the  rights  of  private  persons  in  respect  to 
easements,  use  and  supply  of  waters  created  in  their  favor  upon  rivers, 
lakes  and  canals  will  be  respected  and  confirmed,  provided  such  rights 
are  founded  on  lawful  titles  or  civil  prescription  of  more  than  ten  years; 
c,  the  concession  or  confirmation  of  private  rights  upon  lakes,  riveis  and 
canals  can  only  be  granted  by  the  Department  of  Fomento  when  it  neither 
produces  or  threatens  to  produce  any  change  of  their  course,  nor  deprives 
the  lower  riparian  dwellers  of  the  use  of  their  waters;  d,  fishing,  pearl- 
hunting,  and  the  use  and  utilization  of  the  estuaries,  lagoons  &  long  the 
shores  and  on  public  lands,  and  of  the  other  territorial  seas,  will  be  specially 
regulated  by  the  Federal  Executive.  Ordinary  crimes  committed  on  in- 
terior lakes,  rivers  and  canals  and  jurisdiction  over  controversies  between 
private  persons  in  regard  to  the  application  of  the  Regulations  issued  by 
the  Fomento,  belong  to  the  competent  local  tribunals.     (Arts.  2-3.) 

Chapter  2.  Concession  of  Water  Rights.     (Law  of  6,  June,  1894.) 

Art.  875.  Concessions — Conditions. — The  Executive  is  authorized  in  ac- 
cordance with  the  present  Law  and  that  of  5,  June,  1888,  to  grant  conces- 
sions to  individuals  and  companies  for  the  better  utilization  of  the  waters 
under  federal  jurisdiction,  for  irrigation  and  as  power  adaptable  to  various 
industries.  Such  concessions  will  be  granted  on  the  following  conditions: 
1,  Previous  publication  of  the  petition  in  the  official  newspaper  of  the 
F'ederation  and  of  the  proper  State;  2,  without  prejudice  of  third  parties, 
any  oppositions  arising  being  first  decided  by  the  competent  tribunals; 
3,  presentation  of  plans,  promes  and  descriptive  reports  for  the  complete 
understanding  of  the  projected  works,  within  the  time  prescribed  in  the 
concession;  4,  the  admission  of  an  engineer  appointed  by  the  Executive 
and  paid  by  the  concessionaire,  as  inspector  of  the  work  of  planning  and 
construction  of  all  the  works;  5,  making  a  deposit  of  bonds  of  the  public 
debt  to  guarantee  the  performance  of  the  obligations  contracted  by  the 
concessionaire ;  6,  the  submission  of  the  tariffs  for  the  sale  and  leasing 
of  the  waters  to  the  examination  and  approval  of  the  Department  ot 
Fomento.     (Arts.  1-2.) 

Art.  876.  Franchises  and  Exemptions.— ihe  Executive  may  grant  to 
the  concessionaires  the  following  franchises  and  exemptions :  1,  Exemption 
for  five  years  from  all   federal  taxes  except   stamp  taxes,  on  the  capital 
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employed  in  laying  out,  construction  and  repair  of  the  works  defined  in 
the  concession ;  2,  the  importation  at  one  time  free  of  duty  of  the  ma- 
chinery, scientific  instruments  and  apparatus  necessary  for  the  laying  out, 
construction  and  operation  of  said  works;  3,  the  right  to  occupy  without 
cost  the  public  lands  for  the  passage  of  canals,  for  the  construction  oi 
dams  or  dikes,  and  for  the  formation  of  deposits ;  4,  the  right  of  expropria- 
tion from  private  persons  because  of  public  utility,  upon  indemnity  and 
on  the  same  terms  as  railroads,  of  the  lands  necessary  for  the  foregoing 
uses.  The  Executive  may  also  grant  the  free  importation  of  machinery 
and  apparatus  necessary  for  the  utilization  of  water  for  irrigation  or 
motive  power,  under  concessions  granted  by  the  States  for  that  purpose, 
provided  the  concessionaires  give  security  for  carrying  out  their  works, 
and  under  such  rules  and  limitations  as  may  be  prescribed  by  the  Execu- 
tive, who  will  also  issue  regulations  for  the  utilization  of  waters  in  the 
Federal  District  and  Territories,  and  who  may  also  grant  concessions  for 
constructing  dams  and  forming  deposits  in  accordance  with  the  principle 
of  the  Civil  Code.     (Arts.  3-5:) 

Chapter  3.  State  Concessions  of  Water  Rights.  (Law  of  17,  De- 
cember, 1896.) 

Art.  877.  Revalidation — Conditions. — The  Executive  will  revalidate  for 
this  one  time  the  concessions  granted  up  to  this  date  by  the  State  authori- 
ties to  private  persons  to  utilize  the  waters  of  rivers  or  streams  classified 
as  under  Federal  jurisdiction  by  Art.  1  of  the  Law  of  5,  June,  1888,  pro- 
vided that  they  comply  with  the  following  requisites:  1,  That  the  revalida- 
tion be  solicited  within  one  year  from  the  promulgation  of  this  law ;  (other 
detailed  requirements  of  the  petitions  and  proceedings  are  omitted,  as  now 
of  no  concern.)     (Arts.  1-3.) 

Art.  878.  Future  Concessions. — Where  concessions  arc  sought  from 
the  States  in  respect  to  a  water  course  of  a  doubtful  character,  whether 
in  regard  to  its  being  navigable  or  floatable,  or  as  to  its  situation  as  the 
probable  boundary  between  two  or  more  States,  the  State  authorities, 
before  granting  a  concession  for  the  use  of  its  waters,  must  consult  the 
Federal  Government  in  respect  to  the  definitive  character  of  such  water 
course;  concessions  made  without  observing  this  requirement  can  here- 
after under  no  circumstances  be  confirmed.     (Art.  4.) 

Art.  881.  Mining  Rights— Public  Utility.— The  owner  of  a  mining 
property  has  the  right  to  extract  and  make  use  of  all  the  substances  above 
mentioned  found  on  the  surface  or  in  the  subsoil  of  his  property,  but  can- 
not extend  his  workings  beyond  its  limits  although  surrounded  by  free 
ground;  he  may  also  make  use  of  the  waters  encountered  in  the  workings, 
and  extract  and  dispose  of  the  same  with  all  of  the  substances  which  they 
hold  in  suspension  or  solution,  but  cannot  claim  indemnity  where  such 
waters  are  exhausted  or  diminished  through  the  drainage  of  other  mining 
properties.  Where  the  striking  of  waters  in  the  interior  workings  causes 
the  exhaustion  or  diminution  of  springs  belonging  to  another  owner,  the 
latter  may  recover  the  waters  belongmg  to  him,  provided  he  does  not 
deprive  the  owner  of  the  mine  of  the  water  he  needs  for  his  own  work, 
and  the  former  cannot  require  indemnity  for  the  same ;  the  conveyance  or 
loss  of  a  mining  property  carries  with  it  the  right  to  the  interior  waters. 
The  mine  "dumps"  constitute  an  accession  of  the  mining  property  from 
which  they  arise;  if  their  origin  cannot  be  determined,  their  ownership 
will  be  governed  by  the  common  law.  r      •  • 

The  mining  industry  is  of  public  utility,  hence  the  owners  of  mining 
property  have  the  right  of  expropriation  (eminent  domain)  in  the  cases 
and  conditions  (see  arts.  895-6)  prescribed  in  this  law.     (Arts.  7-10,  134.) 

Chapter  IL   Legal  Easements  of  Waters. 

Art.  268.  Surface  and  Collected  IV at crs.— Lower  lands  are  subject  to 
receive  the  waters,  as  well  as  earth  and  rocks  carried  by  them,  which  nat- 
urally and  without  the  work  of  man  flow  onto  them  from  higher  lands; 
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the  owner  of  the  lower  lands  cannot  construct  works  to  impede,  nor  the 
owner  of  the  higher  lands  to  aggravate  such  flow.  The  owner  of  the  lands 
on  which  they  are,  or  on  which  it  is  necessary  to  construct,  defensive 
works  to  restrain  the  water,  must  either  make  the  repairs  or  constructions, 
or  permit  the  owners  of  lands  exposed  to  damage  to  make  them  without 
prejudice  to  him,  unless  the  special  police  laws  impose  the  duty  of  making 
them  on  him;  this  applies  to  cases  where  it  is  necessary  to  free  some 
estate  from  materials  which  impede  the  course  of  the  water  to  the  damage 
or  danger  of  third  persons;  all  owners  sharing  in  the  benefits  of  such 
works  must  contribute  to  their  cost  in  proportion  to  their  interest,  in  the 
opinion  of  experts,  and  those  who  by  their  fault  occasion  the  damage  are 
liable  for  the  costs. 

The  owner  of  lands  on  which  there  is  a  natural  spring,  or  who  has 
constructed  a  flowing  well,  cistern  or  dam  to  retain  the  rain  water  on  his 
property,  may  freelv  dispose  of  the  water;  if  surplus  waters  escape  onto 
another  property,  the  owner  of  the  latter  may  acquire  the  ownership  of 
them  by  the  lapse  of  ten  years  from  the  time  he  constructs  works  intended 
to  facilitate  the  fall  or  flow  of  the  waters,  but  the  owner  of  the  spring 
or  dam  may  make  all  possible  use  of  the  waters  within  the  limits  of  his 
own  property;  he  is  not  liable  for  damages,  although  his  well  decreases 
the  water  in  that  on  other  property  (Arts.  957-964,  969). 

Abt.  269.  Public  and  Navigable  Waters. — ^The  ownership  which  the 
State  has  over  waters  does  not  prejudice  the  rights  lawfully  acquired 
therein  by  private  persons  or  corporations  in  accordance  with  the  special 
laws  in  regard  to  public  property,  but  the  exercise  of  such  rights  is  sub- 
ject to  the  following  limitations :  No  one  may  use  the  waters  or  banks 
of  rivers  in  such  way  as  to  obstruct  navigation,  nor  construct  works  which 
impede  the  free  passage  of  boats  or  rafts,  or  other  modes  of  river  trans- 
portation, nor  can  such  right  be  acquired  by  prescription  or  otherwise; 
nor  can  any  one  using  the  water  of  a  river  impede  the  use  of  the  water 
necessary  for  the  supply  of  towns  or  properties,  or  the  construction  of 
works  necessary  to  obtain  it  in  the  way  least  burdensome  to  the  owner, 
but  he  is  entided  to  compensation  unless  the  inhabitants  have  acquired 
the  use  of  the  water  by  prescription  or  other  lawful  title.  The  provisions 
of  the  Code  in  regard  to  easements  of  waters  do  not  effect  the  rights  here- 
tofore legally  acquired  thereto;  but  the  owner  of  the  waters  cannot  change 
their  course  in  such  way  that  they  damage  others  by  overflow  or  other- 
wise (Arts.  965-968). 

Art.  270.  Conduction  of  fVaier— Incidents, — Any  one  wishing  to  use 
water  of  which  he  may  dispose,  has  the  right  to  conduct  it  through  inter- 
mediate properties,  except  buildings  and  their  yards,  gardens  and  other 
dependencies,  upon  indemnifying  the  owners  and  those  of  lower  lands 
through  which  the  water  percolates  or  falls.  The  person  making  use  of 
such  right  must  construct  the  necessary  channel  through  the  intermediate 
properties^  although  there  are  canals  thereon  for  other  waters,  unless  thq 
owner  of  the  latter  offers  their  use  without  disadvantage  to  the  former; 
the  passage  of  waters  must  also  be  permitted  across  the  canals  and  aque- 
ducts in  the  readiest  way,  provided  that  the  course  and  volume  of  the 
water  in  the  latter  are  not  altered  or  the  waters  of  the  two  are  not 
mingled.  Where  it  is  necessary  to  carry  the  aqueduct  through  a  public 
road  or  stream,  permission  must  first  be  obtained  from  the  public  authority 
to  whose  inspection  it  is  subject,  which  permission  will  only  be  granted 
subject  to  the  police  regulations  and  on  condition  that  the  water  be 
carried  across  without  obstructing  or  damaging  the  road  or  stream;  if 
without  such  permit  he  conducts  the  water  or  spills  it  on  the  road,  he 
must  restore  it  to  its  former  condition  and  pay  all  damages  caused,  besides 
being  liable  to  the  penalties  imposed  by  the  police  regulations. 

Before  making  use  of  the  above  right,  the  party  claiming  it  must: 
1,  Prove  that  he  has  the  right  to  dispose  of  the  waters  he  seeks  to  con- 
duct; 2,  show  that  the  passage  which  he  asks  is  the  most  convenient  one 
for  the' purposes  for  which  he  wants  to  use  the  water;  3,  that  it  is  the 
least  burdensome  for  the  properties  through  which  it  is  to  pass;  4,  pay 
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the  value  of  the  land  which  the  canal  is  to  occupy,  as  estimated  by  experts, 
and  one-tenth  niore;  5,  indemnify  the  immediate  damages,  including  those 
resulting  from  dividing  the  servient  estate  into  two  or  more  parts,  and  any 
other  depreciation.  Where  the  servient  owner  offers  the  use  of  existing 
canals,  the  party  conducting  the  water,  must  pay,  in  proportion  to  its 
volume,  the  value  of  the  canal  and  the  costs  of  its  maintenance,  and  other 
costs  caused  by  the  passage  of  the  water.  The  amount  of  water  carried 
through  a  canal  on  another's  land  is  only  limited  by  the  capacity  of  the 
canal,  and  it  may  be  amplified  upon  paying  the  costs  and  the  value  of 
the  land  taken  and  the  damages  caused.  These  provisions  apply  to  the 
drainage  of  swamp  lands. 

The  easement  of  waters  carries  with  it  the  right  of  passage  for  persons 
and  animals  and  the  carriage  of  materials  for  the  use  and  repair  of  the 
aqueduct  and  the  care  of  the  water  conducted,  on  the  terms  provided  in 
the  next  Article.  The  concessions  of  waters  made  by  competent  authority 
are  presumed,  made  without  prejudice  to  other  rights  previously  acquired. 
Every  one  making  use  of  an  aqueduct  on  his  own  or  other's  lands  must 
construct  and  maintain  all  the  necessary  works  to  prevent  injury  to  others, 
and  if  there  are  several  interested,  they  will  all  contribute  to  the  expenses 
in  proportion  to  their  interest,  unless  otherwise  agreed  (Arts.  970-987). 
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SCOPE   OF   THIS   DISCUSSION 

The  proper  utilization  of  the  natural  resources  of  the  Pan- 
American  countries  is  of  the  greatest  importance  to  their  internal 
development  as  well  as  to  their  industrial  and  political  relations 
with  each  other. 

Of  all  such  resources,  the  fresh-water  streams  of  these 
countries  are  ever  present,  ever  renewed,  and,  therefore,  in- 
exhaustible, resources  for  industrial  supremacy. 

Unlike  the  fuel  resources  of  coal  and  oil,  the  energy  of  the 
water  fall  is  not  latent,  and,  if  not  confined  and  utilized,  it  is 
forever  wasted  and  becomes  a  part  of  the  great  useless  waste  of 
Nature  which  cannot  be  recouped. 

Conservation  of  the  natural  resources  of  a  country  demands 
the  greatest  and  most  immediate  prevention  of  this  constant  waste 
of  energy  from  undeveloped  water  powers,  and  requires  the 
greatest  and  most  extensive  utilization  which  can  possibly  be 
made  consistently  with  proper  protection  of  the  interests  of  indi- 
viduals and  of  the  public  at  large. 

The  principal  cause  of  this  uneconomic  waste  is,  in  all  cases, 
that  legislation  for  the  regulation  and  use  of  water  resources. 


instead  of  promoting  their  use,  has  become  an  obstacle  to  their 
use.  Legislation  has  not  kept  pace  with  the  progress  of  the 
science  of  water-power  development  and  use. 

It  is  the  main  scope  of  this  paper  to  summarize,  with  reference 
to  the  uses  of  water,  and  particularly  of  water  powers,  the  laws, 
and  regulations  under  public  authority,  existing  in  the  Pan-Amer- 
ican countries,  and  especially  to  note  certain  ways  in  which  such 
laws  are  obstacles  to  that  utilization  of  these  resources  which 
would  otherwise  be  made,  as  well  as  to  suggest  possible  remedies 
in  such  legislation. 

GENERAI,   SOURCES   OF   THE    LAW 

In  most  Pan-American  countries,  with  the  execption  of  the 
United  States,  the  sources  of  the  law  of  water  rights  are,  as  other 
phases  of  their  laws,  Spanish  law.  The  fundamental  principles 
of  the  Spanish  law,  as  applied  in  these  countries,  was  further 
confirmed  or  modified  by  the  introduction  into  their  Colonial  law 
of  certain  principles  of  the  French  law.  Further  modifications 
have  been  caused  by  local  and  partial  recognition  and  adoption  of 
principles  of  law  which  are  more  peculiarly  those  of  the  United 
States,  where  the  law  of  waters  is  generally  founded  upon  that 
of  the  English  law.  But  in  the  United  States,  wide  modifica- 
tions from  the  English  law  have  been  made  to  suit  the  physical 
conditions  peculiar  to  our  country  and  not  characteristic  of  the 
mother  country  to  which  the  English  law  was  adapted. 

Spanish  Law: — Until  the  Independence,  Spanish  law  was  in 
force  in  Spanish  America.  Since  then  it  has  been  modified  by 
various  codes  modelled  largely  on  the  Napoleonic  Codes.  The 
Siete  Partidas,  the  great  medieval  Code,  divided  "things"  into 
common  things  (comunes), — those  belong  to  private  persons, — 
and  those  consecrated  to  the  service  of  God.  Common  things  were 
divided  into,  (a)  those  common  to  all  living  creatures,  as  the 
air,  rain  water,  the  sea  and  its  shores;  (6)  those  common  to  all 
mankind,  as  rivers,  ports,  and  highways;  and  (c)  the  common 
property  of  cities  and  towns  to  be  used  only  by  the  inhabitants 
thereof,  as  fountains.  Private  rights  in  waters  were  recognized, 
but  some  rivers  were  taken  to  be  the  property  of  the  King.  Mill 
dams  could  be  erected  in  public  or  private  streams  under  a  grant 
from  the  King.  The  ownership,  use,  and  enjoyment  of  waters 
which  arose  and  died  within  the  confines  of  one  estate,  belonged 


to  the  owner  of  the  land.  The  theory  of  governmental  control 
of  rights  in  rivers  increased,  especially  for  the  protection  of  naviga- 
tion, and  exclusive  private  rights  could  be  acquired  only  by  special 
Royal  Privilege  or  an  immemorial  user. 

Colonial  Law: — While  generally  following  the  Spanish  law, 
the  Colonial  private  law  reserved  in  the  King  the  dominion  of 
rivers  in  America;  but  laws  of  the  Indies  made  waters,  not 
granted  to  private  parties,  common  to  all.  Confusion  existed  in 
the  Colonial  law  and  was  increased  by  the  introduction  of  the 
modem  Codes  based  on  the  French  Codes;  and  it  is  only  in 
very  recent  years  that  the  law  has  made  any  marked  progress 
toward  the  solution  of  the  puzzling  questions  left  open  by  the 
Codes,  as  to  the  effect  of  the  large  arbitrary  powers  of  granting 
special  concessions  exercised  by  dictatorial  governments. 

UNITED  STATES  LAW 

In  the  United  States  there  are  20,000,000  kilowatts  of  water 
power  so  situated  as  to  be  commercially  feasible  for  development, 
that  is,  susceptible  of  utilization  at  a  profit,  in  case  only  reason- 
able conditions  to  development  were  imposed  upon  the  investor. 
Of  this  number  only  about  one- fourth  are  actually  developed,  and 
the  other  three-fourths  are  unnecessarily  running  to  waste.  Of 
this  wasting  water-power  energy  75%  is  located  upon  navigable 
streams,  and  is,  therefore,  under  the  laws  of  the  United  States, 
either  directly  or  indirectly,  subject  to  Federal  legislation.  This 
immense  waste  is  due,  primarily,  to  deficiencies  in  Federal  legisla- 
tion, and,  to  a  great  extent  also,  to  defects  in  State  legislation. 

FEDERAL   LEGISLATION 

In  the  United  States,  the  Federal  government  is  one  of  ex- 
pressly limited  powers,  all  other  powers  of  legislation  and  control 
being  expressly  reserved  to  the  several  States.  The  power  of 
the  Congress  to  regulate  water  powers  on  navigable  streams  arises 
solely  from  its  constitutional  power  to  "regulate  commerce" 
between  the  States.  It  may,  therefore,  supervise  water-power 
structures  in  navigable  streams,  in  order  that  they  may  not  interfere 
with  navigation.  But  such  regulations  and  statutes  have  been 
unreasonably  and  unnecessarily  restrictive  of  water  power  develop- 
ment, because  they  place  prohibitive  burdens  upon  private  investors, 


not  necessary  for,  and  not  consistent  with,  reasonable  protection 
of  navigation  interests. 

Water  Powers  on  the  Public  Domain: — Permits  for  develop- 
ment of  water  powers  on  the  public  domain  are  granted  by  the 
Department  having  the  lands  in  charge,  and  are  revocable  at 
will.  They  are  subject  to  such  conditions  as  the  Department  may 
impose,  not  only  when  the  permit  is  granted,  but  subsequently 
thereto.  There  is  no  power  to  make  terms  and  conditions  free 
from  unlimited  uncertainties  as  to  tenure,  and  as  to  the  burdens 
to  be  borne  by  the  investor.  Private  capital  has  halted  before 
such  conditions;  and,  out  of  5,000,000  kilowatts  of  water  power 
on  the  public  domain  which  are  capable  of  commercial  develop- 
ment, less  than  one-tenth  has  been  developed. 

Water  Powers  on  Navigable  Streams: — ^Under  its  power  to 
regulate  commerce,  the  Congress,  in  order  to  protect  navigation 
interests,  has  passed  certain  "Dam  Acts",  with  reference  to  water- 
power  dams  on  navigable  streams.  Such  structures  are  prohibited 
except  by  express  consent  of  the  Congress  and  under  conditions 
imposed  by  statute  and  by  the  Department  of  War,  whose  ap- 
proval of  the  structures  and  the  terms  of  the  permit  must  be 
obtained.  By  these  Acts  the  term  of  the  consent  cannot  exceed 
fifty  years,  and  at  the  end  of  that  period  the  investor  has  no  rights. 
The  power  of  revocation  is  reserved  without  adequate  protection 
to  the  private  investment  made  under  the  permit.  There  is  no 
limit  fixed  as  to  the  possible  conditions  and  burdens  which  may 
be  imposed  as  part  of  the  permit,  or  which  may  be  added  thereto 
afterwards. 

These  acts  have  been  prohibitive  of  water-power  development. 
The  present  administration  is  proposing  remedial  measures,  by 
which  obstacles  to  investment  will  be  removed  and  water-power 
development  encouraged. 

Water  Powers  at  Government  Navigation-Dams: — The  Fed- 
eral Government  sometimes  builds,  at  its  own  expense,  or  in  co- 
operation with  private  investors,  navigation  dams  where  there  is 
an  incidental  water  power  development  of  a  size  in  excess  of 
that  necessary  to  operate  the  navigation-dam.  Where  the  Govern- 
ment has  acquired  all  the  riparian  rights,  such  excess  water  power 
belongs  to  the  Government  and  can  be  leased  to  private  users 
on  such  terms  as  can  be  obtained;  and  thus  the  investment-cost 


to  the  Government  of  navigation  improvements  may  be  diminished. 
In  some  instances  the  cost  of  improvement  for  navigation  alone 
would  be  prohibitive,  and  it  would  also  be  prohibitive  for  water- 
power  development  alone.  In  such  cases  the  policy  is,  to  make  a 
co-operative  agreement  between  the  private  investor  who  desires 
the  water-power  development  and  the  Government  which  desires 
the  navigation  development;  and  both  interests  are  served,  at  a 
reasonable  investment-cost,  by  such  co-operation. 

STATE  LEGISLm^TION 

The  Federal  right  of  control  for  protection  of  navigation  is 
paramount  to  the  right  of  State  control  of  streams,  and  also  to 
the  rights  of  individuals.  Subject  only  to  this  paramount  Federal 
right,  the  rights  of  the  States  and  of  the  individuals  thereof  to 
develop  and  use  water  powers  of  both  navigable  and  unnavigable 
streams,  is  fixed  by  the  property  laws  of  the  respective  States. 

In  most  States  east  of  the  Mississippi  River  the  English  com- 
mon law  of  riparian  rights  prevails,  and  the  private  owner  of  the 
riparian  land  has  the  right  to  develop  and  use  the  water  powers 
appurtenant  thereto.  In  other  States,  west  of  the  Mississippi 
River,  the  law  of  riparian  rights  has  been  either  repudiated  or 
modified.  There  the  rule  of  right  by  prior  appropriation  gen- 
erally prevails,  and  the  uses  of  water  are  subject  to  appropria- 
tion rights  according  to  the  law  of  the  State. 

The  tendency  of  State  legislation  with  reference  to  water 
powers  is  more  and  more  that  which  has  been  noted  to  exist 
in  the  case  of  Federal  legislation.  The  private  property  rights 
of  riparian  owners  are  attempted  to  be  confiscated  by  legislation 
which  views  the  control,  and  even  the  ownership,  of  water  powers 
within  the  State,  as  belonging  to  the  State  or  to  the  public,  and 
as  public  resources  for  the  purposes  of  revenue.  This  theory  of 
State  legislation  is  also  repugnant  to  the  property  rights  of  indi- 
viduals and  has  discouraged  investments  of  private  capital  in 
water-power  development. 

Water  Powers  in  South  America 

South  America,  while  affording  magnificent  water-power  possi- 
bilities, is  more  sparingly  suppUed  with  oil  and  coal  than  any  other 
of  the  continental  land  bodies  of  the  world,  with  the  possible 
exception  of  Africa.    This  southern  continent  is  favored  with  the 


natural  resources  of  coal  and  oil  to  only  a  comparatively  insignifi- 
cant degree.  On  the  other  hand,  water  powers  are  found  in  almost 
every  part  of  South  America,  the  Pampas  country  and  the  rainless 
district  of  Northern  Chile  being  among  the  few  exceptions. 

In  Chile,  there  are  occasionally  fuel  famines,  from  lack  of  coal 
and  oil  fuel,  causing  loss  and  suffering.  Nevertheless,  it  is  the 
most  favorably  located  country  in  the  world  for  easy  and  com- 
j)aratively  inexpensive  hydro-electric  development.  But  such  de- 
velopment has  been  slow. 

In  Peru,  which  has  more  coal  and  oil  resources  than  other  South 
American  countries,  the  lack  of  transportation  facilities  makes  the 
price  of  such  fuel  generally  prohibitive.  There,  however,  the  prac- 
tical opportunities  for  water-power  development  are  very  great, 
and  the  75,000  kilowatts  already  developed  are  insufficient  to  meet 
the  present,  unsupplied  demand. 

In  Bolivia,  Ecuador,  Colombia,  Venezuela,  and  Paraguay,  little 
has  thus  far  been  accomplished  in  hydro-electric  development,  but 
this  retardation  of  develojMiient  is  due  largely  to  the  location  of 
undeveloped  water  powers  at  too  great  a  distance  from  populous 
communities  to  make  transmission  at  the  present  time  feasible. 
The  same  limitations  of  transmission,  preclude  the  great  population 
centers  of  the  cities  of  Buenos  Aires,  Montevideo,  La  Plata,  and 
others,  from  utilizing  the  water  powers  on  the  streams  flowing  into 
the  Atlantic  from  the  Eastern  slope  of  the  Andes. 

In  the  Argentino-Uruguayan  country,  the  great  Mendoza  River 
has  a  fall  of  9,000  feet  in  a  distance  of  100  miles,  which  presents 
water-power  possibilities  unequalled  anywhere  in  North  America, 
except  perhaps  in  Alaska.  There  is,  at  the  present  time,  demanded 
by  the  population  and  the  industries  of  the  surrounding  country, 
within  easy  transmitting  distance,  over  200,000  kilowatts  of  power, 
which  is  far  less  than  the  capacity  of  the  Mendoza. 

In  British  Guiana,  the  Potaro  River  presents  the  highest  fall 
of  great  volume  in  the  world.  The  river,  300  feet  wide,  drops  700 
feet,  and  the  immense  energy  from  this  cataract  is  wasting  until 
increase  in  population  and  in  industrial  development  shall  create 
a  demand  warranting  the  expense  of  the  long  transmission  lines 
necessary  to  bring  the  power  to  a  market. 

DEFECTS  IN  SPANISH-AMERICAN  LAWS 

But  physical  obstacles  and  the  lack  of  appreciation  of  the  oppor- 
tunities open  to  commercial  development  are  not  the  cause,  in  these 


southern  countries,  of  the  waste  of  water-power  energy,  the  utili- 
zation of  which  is  already  commercially  feasible.  As  in  the  United 
States,  the  first  requisite  for  the  promotion  of  water-power  devel- 
opment, and,  therefore,  for  the  prevention  of  -waste  of  this  natural 
resource,  is  legislative  encouragement  to  private  investors,  who 
must  furnish  the  capital  for  hydro-electric  development.  The  haz- 
ards incident  to  such  investment,  even  under  the  most  favorable 
laws  and  regulations,  are  very  great.  But  the  physical  hazards 
may  be  overcome  or  diminished.  Before  such  dangers  capital  does 
not  show  timidity.  What  capital  demands  in  such  investments  is 
certainty  of  tenure,  and  security  from  confiscation,  sufficient  to 
warrant  dependence  upon  reasonable  returns.  Such  security  can 
only  be  afforded  by  laws,  which,  at  the  same  time  that  they  protect 
the  interests  of  the  public,  also  protect  the  investments  which  shall 
be  made  in  furtherance  of  the  public  interest  in  the  utilization  of 
water-power  resources. 

In  none  of  the  countries  of  Spanish-America  are  the  laws 
formulated  in  such  a  way  as  to  attract  private  investment.  The 
fact  that  there  are  already  such  investments  only  indicates  the 
certainty  of  much  greater  development  in  the  immediate  future  in 
case  unreasonable  legislative  hazards  to  investment  are  decreased 
or  eliminated. 

WATER   RIGHTS   IN    SPANISH-AMERICAN    COUNTRIES 

In  the  remaining  part  of  this  paper  is  summarized  the  laws  and 
regulations  of  water  rights  in  the  countries  of  Argentina,  Chile, 
Colombia,  Cuba  and  Porto  Rico,  Uruguay,  Venezuela,  Brazil,  and 
Mexico ;  and  the  paper  closes  as  follows : 

CONCLUSION 

It  is  apparent  that  the  conservation  of  water  resources,  through 
the  utilization  of  the  wasting  water  powers  of  the  Pan-American 
countries,  including  the  United  States,  can  only  be  accomplished 
by  the  adoption  of  a  legislative  policy  which  shall  invite  private 
investment  in  such  enterprises.  The  universal  fault  with  existing 
policies  of  legislation,  in  these  matters,  is,  that  the  prospective  in- 
vestor, asking  for  a  grant,  or  concession,  or  permit,  is  viewed  as 
one  asking,  for  his  own  private  benefit,  a  gift  from  the  public.  The 
theory  is  too  much  prevalent  that,  because  water  resources  are  a 
natural  resource,  they  are,  for  that  very  reason,  a  purely  public 
resource,  and  not  by  nature  or  by  law  for  development  in  any 
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other  way  than  through  the  direct  supervision  of  public  authorities 
and  for  the  exclusive  and  direct  benefit  of  the  public  at  large; 
But  water  powers  are  local  in  their  very  nature.  The  assertion 
of  a  right  of  benefit,  through  direct  participation  by  the  general 
public  in  the  proceeds  derived  from  the  utilization  of  water  powers, 
is  an  assertion  that  natural  water  powers  are  intended  to  produce 
only  for  the  public  treasury.  Such  a  view  of  water-power  resources 
leads  to  the  legislative  policy  of  imposing  by  statute  the  utmost 
burdens  possible,  and  even  impossible  burdens,  upon  private  invest- 
ment. Experience  has  demonstrated  that  utilization  of  wasting 
water  powers  cannot  be  accomplished  by  their  development  by  the 
public  authorities ;  but  only  through  the  capital  of  private  investors. 
Such  investors,  however,  rightly  demand  that  security  for  their 
investment  which  shall  afford  to  them  reasonable  protection  against 
confiscation  and  loss  of  their  investment,  and  against  failure  to 
receive  fair  returns  therefrom. 

There  are  millions  of  dollars  of  capital  in  the  hands  of  Ameri- 
can financiers  ready  for  investment  in  water-power  developments, 
not  only  in  the  United  States  but  in  all  of  the  Pan-American  repub- 
lics, but  which  are  withheld  from  such  investments  because  of  the 
financial  obstacles  presented  in  these  various  countries  through  an 
almost  universal  absence  of  a  legislative  policy  which  will  allow 
such  investments  to  be  made  with  reasonable  safety. 
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OBJETO  DE  LA  DISCUSi6n 

El  acertado  aprovechamiento  de  los  recursos  naturales  de  los 
paises  Pan-Americanos  es  asunto  de  grandisima  importancia  para 
su  desarrollo  interno  asi  como  para  las  relaciones  industriales  y 
politicas  entre  esos  paises. 

De  todos  esos  recursos,  las  fuentes  y  corrientes  de  agua  dulce 
en  esos  paises  estan  siempre  presente,  siempre  en  renovacion  y 
por  consiguiente,  son  recursos  inextinguibles  para  la  supremacia 
industrial. 

De  distinta  manera  que  los  recursos  de  combustible  del  carbon 
y  del  aceite,  la  energia  de  la  caida  de  agua  no  es  latente,  y  si  no 
se  la  somete  y  se  la  utiliza,  se  gasta  etemamente  y  se  convierte  en 
una  parte  de  los  grandes  derroches  de  la  Naturaleza,  que  no  pueden 
recobrarse. 

La  conservacion  de  los  recursos  naturales  de  un  pais  requiere  la 
mayor  y  mas  inmediata  prevencion  de  ese  constante  derroche  de 
energia  producida  por  fuerzas  hidraulicas  no  aprovechadas,  y 
requiere  la  mayor  y  mas  extensa  utilizacion  que  sea  posible  y  que 
se  avenga  con  la  correcta  proteccion  de  los  intereses  particulares 
y  de  los  intereses  piiblicos. 

La  causa  principal  de  ese  derroche  antieconomico,  en  todos  los 
casos,  es  que  la  legislacion  para  la  reglamentacion  del  uso  de  los 
recursos  hidraulicos,  en  vez  de  promover  su  aprovechamiento,  se 
ha  convertido  en  un  obstaculo  para  su  utilizacion.     La  legislacion 

*  Traduccion  por  los  senores  Manuel  Gonzalez  Z.  y  Phanor  J.  Eder. 
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no  va  de  acuerdo  con  los  progresos  de  la  ciencia  en  el  desarrollo  y 
uso  de  la  fuerza  hidraulico. 

El  principal  objeto  de  esta  memoria  es  el  de  poimenorizar, 
con  respecto  a  los  usos  del  agua  y  particularmente  de  las  fuerzas 
hidraulicas,  las  leyes  y  reglamentos  que  existen  mantenidas  por 
autoridades  publicas,  en  los  paises  Pan-Americanos,  y  especialmente 
anotar  los  casos  en  los  que  tales  leyes  son  obstaculos  para  el 
aprovechamiento  de  estos  recursos,  que  de  otro  modo  se  utilizarian, 
y  asi  mismo  indicar  los  posibles  remedios  para  tales  leyes. 

ORIGENES  GENERALES  DE  LA  LEY 

En  la  mayor  parte  de  los  paises  Pan-Americanos,  con  excepcion 
de  los  Estados  Unidos,  la  fuente  de  las  leyes  sobre  derechos  de 
aguas,  asi  como  otras  faces  de  sus  leyes,  es  la  Ley  Espanola.  Los 
principios  fundamentals  de  la  Ley  Espanola,  tal  como  se  aplican 
en  estos  paises,  fueron  mas  tardo  confirmados  y  modificados  per 
la  introduccion  en  sus  leyes  de  ciertos  principios  de  la  Ley 
Francesa.  Modificaciones  posteriores  fueron  ocasionadas  por 
reconocimiento  y  adopcion  local  y  parcial  de  principios  de  derecho 
que  son  mas  peculiarmente  los  que  rigen  en  los  Estados  Unidos, 
en  donde  la  ley  de  aguas  esta  generalmente  fundada  en  la  Ley 
Inglesa.  Pero,  en  los  Estados  Unidos  se  ban  efectuado  amplias 
modificaciones  de  la  Ley  Inglesa  a  fin  de  ajustarse  a  las  condiciones 
fisicas  peculiares  de  nuestro  pais  y  que  no  son  las  caracteristicas 
de  la  madre  patria  a  las  cuales  se  adapta  la  I^y  Inglesa. 

Ley  Espanola: — Hasta  la  Independencia,  la  Ley  Espanola  rigio 
en  la  America  Espafiola.  Desde*  entonces  se  ha  modificado  por 
varios  codigos  modelados  en  gran  parte  en  los  codigos  de 
Napoleon. 

Las  Siete  Partidas,  el  gran  Codigo  de  la  Edad  Media,  dividia 
las  "Cosas"  entre  cosas  comunes, — las  que  pertenecian  a  las  per- 
sonas, — y  aquellas  que  estaban  consagradas  al  ser\'icio  de  Dios. 
Las  cosas  comunes  se  dividian  en  (a)  las  comunes  a  todas  las 
criaturas  vivientes,  como  el  aire,  la  Iluvia,  el  mar  y  sus  costas,  (b) 
aquellas  comunes  a  toda  la  humanidad,  como  los  rios,  los  puertos 
y  los  caminos;  y  (c)  aquellas  que  constituian  la  propiedad  comiin 
de  las  villas  y  ciudades  para  ser  solamente  usadas  por  sus  habitantes, 
como  las  fuentes.  El  derecho  privado  sobre  aguas  estaba  recono- 
cido,  pero  algtmos  rios  se  consideraban  como  de  propiedad  del 
Rey.  Podian  construirse  con  permiso  del  Rey,  represas  para 
molinos,  en  corrientes  publicas  y  privadas.     La  propiedad,  uso  y 


11 

goce  de  las  aguas  que  brotaban  y  morian  dentro  de  los  confines 
de  una  misma  heredad,  pertenecian  al  propietario  del  terreno. 
La  teoria  del  control  gubemativo  de  los  derechos  sobre  rios, 
aumento,  especialmente  para  la  proteccion  de  la  navegacion,  y  los 
derechos  privados  exclusivos,  solamente  podian  ser  adquiridos  por 
Privilegio  Real,  6  por  uso  por  tiempo  inmemorial. 

Ley  Colonial: — Aun  cuando  siguiendo  en  general  la  Ley 
Espanola,  la  Ley  Colonial  privada  reservaba  en  el  rey  el  dominio 
de  los  rios  de  America ;  pero  las  Leyes  de  Indias  hicieron  de  domi- 
nio comun  las  aguas  que  no  habian  sido  concedidas  a  particulares. 
Existia  confusion  en  la  Ley  Colonial  y  esa  confusion  se  acrecento 
con  la  introduccion  de  los  codigos  modernos  basados  en  el  codigo 
Frances,  y  solamente  en  los  liltimos  anos  ha  sido  que  la  ley  ha 
hecho  marcado  progreso  hacia  la  solucion  de  los  complicados 
problemas  que  los  codigos  dejaron  sin  resolver,  con  relacion  al 
alcance  de  las  grandes  y  arbitrarias  facultades  ejercitadas  por 
gobiemos  dictatoriales  en  el  otorgamiento  de  concesiones  especiales. 

LEY  DE  LOS  ESTADOS  UNIDOS 

Hay  en  los  Estados  Unidos  20,000,000  kilowatios  de  fuerza 
hidraulica,  de  tal  manera  situada  que  es  comercialmente  factible 
su  desarrollo,  es  decir,  susceptibles  de  utilizacion  y  provecho, 
para  el  caso  en  que  a  quien  invirtier  se  sus  capitales  en  ello,  se  le 
impusieran  solamente  condiciones  razonables  para  su  desarrollo. 
De  la  mencionada  cantidad,  solamente  cerca  de  una  cuarta  parte 
se  encuentra  aprovechada,  y  las  otras  tres  cuartas  partes  se  desperdi- 
cian  innecesariamente.  De  esta  energia  de  fuerza  hidraulica  que 
se  derrocha,  el  75%  esta  situada  sobre  corrientes  navegables,  y 
esta,  por  consiguiente,  conforme  a  las  leyes  de  los  Estados  Unidos 
sujeta  directa  6  indirectamente  a  la  legislacion  Federal.  Este 
inmenso  desperdicio  se  debe,  en  primer  lugar,  a  deficiencias  en 
la  legislacion  Federal  y  en  gran  parte,  tambien  a  defectos  en  la 
legislacion  de  los  Estados. 

LEGISLACI6n   FEDERAL 

En  los  Estados  Unidos,  el  gobiemo  Federal  tiene  facultades 
expresamente  limitadas,  reservandose  expresamente  para  los  dife- 
rentes  Estados  todas  las  demas  facultades  de  legislacion  y  control. 
La  facultad  concedida  al  Congreso  para  reglamentar  las  fuerzas 
de  agua  en  las  corrientes  navegables,  nace  solamente  de  su  facultad 
constitucional  de  "reglamentar   el   comercio"   entre   los   Estados. 
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Por  consiguiente,  puede  fiscalizar  las  constnicciones  para  aprove- 
chamiento  de  fuerza  hidraulica  en  las  corrientes  navegables,  a  fin 
de  que  no  obstaculicen  la  navegacion.  Pero  tales  Reglamentos  y 
Estatutos  ban  venido  sin  razon  y  sin  necesidad  a  ser  restrictivos 
para  el  desarrollo  de  la  fuerza  hidraulica,  porque  establecen  obli- 
gaciones  prohibitivas  sobre  los  empresarios  privados,  obligaciones 
que  no  son  necesarias  ni  se  avienen  con  una  racional  proteccion  de 
los  intereses  de  la  navegacion. 

Fuersas  de  Agua  en  propiedad  de  Dominio  Publico: — ^Los 
permisos  para  el  desarrollo  de  fuerzas  de  agua  en  propiedades  del 
Dominio  Publico  se  conceden  por  el  Departamento  que  tiene  a 
su  cargo  las  tierras,  y  son  revocables  a  voluntad.  Estan  sujetos  a 
ias  condiciones  que  el  Departamento  imponga  no  solamente  al 
conceder  el  permiso,  sino  despues  de  concedido.  No  hay  derecho 
para  hacer  que  los  terminos  y  condiciones  esten  libres  del  defecto 
de  incertidumbre  ilimitada  en  cuanto  al  plazo  6  en  cuanto  a  los 
cargos  que  deben  pesar  sobre  el  empresario.  El  capital  privado 
se  ha  detenido  en  presencia  de  tales  condiciones  y  de  5,000,000  de 
kilowatios  de  fuerza  hidraulica  en  propiedad  del  Dominio  Publico, 
que  son  capaces  de  desarrollo  comercial,  menos  de  un  decimo  se 
han  aprovechado. 

Fuerzas  de  Agua  en  Corrientes  Navegables: — En  virtud  de  su 
facultad  de  reglamentar  el  comercio,  y  en  consecuencia,  a  fin  de 
protejer  los  intereses  dela  navegacion,  el  Congreso  ha  emitido 
ciertas  "Leyes  de  Diques"  ("Dam  Acts")  con  referencia  a  presas 
para  fuerza  hidraulica  en  corrientes  navegables.  Esas  constnic- 
ciones estan  prohibidas  excepto  por  expreso  consentimiento  del 
Congreso  y  bajo  condiciones  impuestas  por  ley  y  por  el  Departa- 
mento de  la  Guerra,  del  cual  han  de  obtenerse  la  aprobacion  de  la 
construccion  y  los  terminos  del  permiso.  Por  esas  Leyes,  el  plazo 
de  la  concesion  no  puede  exceder  cincuenta  aiios  y  al  final  de  ese 
plazo  el  empresario  queda  privado  de  sus  derechos.  El  poder  de 
revocatoria  queda  reservado  sin  que  se  provea  a  una  adecuada 
proteccion  para  la  inversion  privada  hecha  por  razon  del  permiso. 
No  se  fija  limite  alguno  con  respecto  a  las  posibles  condiciones  y 
cargas  que  pueden  imponerse  como  parte  del  permiso,  6  que 
puedan  agregarse  despues  de  otorgado. 

Estas  Leyes  han  venido  a  ser  prohibitivas  para  el  desarrollo  de 
la  fuerza  hidraulica.  La  actual  administracion  esta  proponiendo 
medidas  que   remedien  el  mal,  por  las  cuales  se  remuevan  los 
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cbstaculos  con  que  tropieza  el  empresario  y  las  que  alentaran  el 
aprovechamiento  de  esa  valiosa  f uerza. 

Fuerzas  hidrdulicas  en  Diques  de  Navegacidn  pertenecientes  al 
Gobierno: — A  veces  el  Gobiemo  Federal  construye  de  su  propio 
peculio,  6  en  cooperacion  con  empresarios  privados,  diques  de 
navegacion  en  los  que  incidentalmente  se  produce  fuerza  hidraulica 
mayor  que  la  que  se  necesita  para  el  mane  jo  del  dique  de  navega- 
cion. Cuando  el  Gobierno  no  ha  adquirido  todos  los  derechos 
ribernos,  tal  exceso  de  fuerza  hidraulica  pertenece  al  Gobierno  y 
puede  arrendarse  a  particulares  bajo  las  condiciones  que  se  senalen ; 
y  asi  el  costo  de  inversion  para  el  Gobiemo,  en  la  mejora  de  la 
navegacion,  puede  disminuirse.  En  algunos  casos  el  costo  de  las 
solas  mejoras,  de  navegacion  seria  prohibitivo,  y  tambien  seria 
prohibitivo  el  costo  del  solo  aprovechamiento  de  la  fuerza 
hidraulica;  en  tales  casos  el  medio  seria  el  de  un  arreglo  de 
cooperacion  entre  el  empresario  privado  que  desea  le  fuerza 
hidraulica  y  el  Gobiemo  que  desea  el  desarrollo  de  la  navegacion  ; 
y  ambos  intereses  quedan  servidos  a  un  costo  razonable,  por  esa 
cooperacion. 

Legislaci6n  de  los  estados 

El  derecho  federal  de  control  para  la  proteccion  de  la  navega- 
cion es  Superior  al  derecho  del  Estado  para  controlar  las  corrientes 
de  agua  y  tambien  a  los  derechos  de  los  particulares.  Sujetos  sola- 
mente  a  este  derecho  Superior  Federal,  los  derechos  de  los  Estados 
y  los  de  los  individuos  para  el  desarrollo  y  uso  de  los  fuerzas  de 
agua  de  las  corrientes  navegables  6  innavegables,  estan  fijados 
por  las  leyes  de  la  propiedad  en  los  respectivos  Estados. 

En  la  mayoria  de  los  Estados  al  Este  del  Rio  Mississippi,  rije 
la  ley  comun  Inglesa  sobre  derechos  riberenos,  y  el  propietario 
de  la  ribera  tiene  el  derecho  de  desarrollar  y  usar  las  fuerzas 
hidraulicas  que  a  ella  corresponda.  En  otros  Estados,  al  Oeste 
del  Rio  Mississippi,  la  ley  de  derechos  riberenos  ha  sido  repudiada 
6  modificada.  En  ellos,  la  regla  del  derecho  de  primera  ocupacion 
generalmente  prevalece  y  los  aprovechamientos  de  las  aguas 
estan  sujetos  a  los  derechos  de  ocupacion  en  conformidad  con  las 
leyes  del  Estado. 

La  tendencia  de  la  Legislacion  de  los  Estados  con  respecto  a 
fuerzas  hidraulicas  cada  vez  se  asemeja  mas  a  la  que  se  ha  indicado 
que  existe  en  el  caso  de  Legislacion  Federal.  Los  derechos  de 
propiedad  particular  de  los  propietarios  riberenos  se  tratan  de 
confiscar  por  medio  de  leyes  que  tienden  al  control  y  aun  al  dominio 
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de  las  fuerzas  hidraulicas  dentro  del  Estado  como  si  pertene- 
cieran  al  Estado  6  al  publico  y  fueren  recursos  publicos  para 
obtener  rentas.  Esta  teoria  de  la  Legislacion  del  Estado  esta 
tambien  en  pugna  con  los  derechos  de  propiedad  de  los  individuos 
y  ha  desalentado  la  inversion  de  capitales  privados  en  el  desarroHo 
de  fuerzas  hidraulicas. 

FUERZAS  HIDRAULICAS  EN   SUD  AMERICA 

Sud  America,  al  mismo  tiempo  que  goza  de  magniiicas  posibili- 
dades  en  cuanto  a  fuerza  hidraulica,  esta  provista  menos  profusa- 
mente  de  aceite  y  de  carbon  que  cualesquiera  otro  continente  en 
el  Globo,  con  excepcion  posible  del  Africa.  El  Continente  del  Sur 
solamente  cuenta  con  insignificantes  recursos  naturales  en  yaci- 
mientos  de  carbon  y  depositos  de  aceite.  En  cambio,  fuerzas 
hidraulicas  se  encuentran  en  casi  todas  partes  en  Sud  America; 
entre  las  pocas  excepciones,  son  la  region  de  las  Pampas  y  el  dis- 
trito  sin  lluvias  del  Norte  de  Chile. 

Ocasionalmente  ocurren  en  Chile  grandes  escaceses  de  com- 
bustible, por  falto  de  carbon  y  de  aceite,  causando  perdidas  y 
sufrimientos.  Sinembargo,  es  el  pais  mas  favorablemente  situado 
en  el  mundo  entero  por  la  inmensa  facilidad  que  presenta  para  el 
desarrollo  barato  de  fuerza  hidro-electrica.  Pero  ese  desarrollo  ha 
sido  lento. 

En  el  Peru  que  tiene  mas  recursos  de  carbon  y  de  aceite  que 
los  otros  paises  de  Sud  America,  la  falta  de  facilidades  para  el 
transporte  hace  generalmente  prohibitivo  el  precio  de  esos  com- 
bustibles. No  obstante,  las  oportunidades  practicas  para  el  desar- 
rollo de  fuerzas  hidraulicas,  son  muy  grandes  y  los  75,000  kilo- 
watios  ya  desarrollados  son  insuficientes  para  hacer  frente  a  la 
demanda  presente  no  satisfecha. 

En  Bolivia,  Ecuador,  Colombia,  Venezuela  y  Paragtiay,  muy 
poco  se  ha  hecho  hasta  ahora  para  el  desarrollo  de  fuerza  hidro- 
electrica,  pero  esa  tardanza  de  desarrollo  se  debe  en  gran  parte  a 
la  situacion  de  fuerzas  de  agua  no  aprovechadas,  a  grandes  dis- 
tancias  de  las  poblaciones  6  regiones  pobladas,  impidiendo  que  por 
ahora  sea  factible  la  trasmision  de  la  corriente.  La  misma  dificultad 
de  trasmision  impide  a  los  grandes  centros  de  poblacion  de  las 
ciudades  de  Buenos  Aires,  Montevideo,  La  Plata,  y  otros,  utilizar 
las  fuerzas  hidraulicas  que  existen  en  las  corrientes  que  desaguan 
en  el  Atlantico  desde  la  vertiente  Oriental  de  los  Andes. 

En  el  territorio  Argentino  Uruguayo,  el  gran  Rio  Mendoza 
tiene  una  caida  de  9,000  pies  en  una  distancia  de  100  millas, 
presentando  posibilidades  de  fuerza  hidraulica  sin  rival  en  Norte 
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America,  excepto,  talvez  en  Alaska.  En  este  momento  la  pobla- 
cion  y  las  industrias  de  los  distritos  circunvecmos  necesitan  y 
reclaman  mas  de  200,000  Kilowatios  de  fuerza,  cantidad  que  es 
muchisimo  menor  que  la  que  puede  desarrollar  el  Rio  Mendoza. 

^  En  la  Guayana  Britanica,  el  rio  Potaro  presenta  la  caida  de 
agua  mas  alta  y  de  mayor  volumen  en  el  mundo  entero.  El  rio. 
de  300  pies  de  ancho,  cae  de  700  pies  de  altura  y  la  inmensa 
energia  de  esta  catarata  esta  perdiendose  hasta  que  el  crecimiento 
de  la  poblacion  y  el  desarrollo  industrial  vayan  a  crear  la  necesidad 
de  invertir  la  suma  indispensable  para  establecer  las  lineas  para 
llevar  al  mercado  la  energia  que  alii  ha  de  obtenerse. 

DEFECTOS  DE  LA  LEY  HISPANO-AMERICANA 

Pero,  los  obstaculos  fisicos  y  la  falta  de  apreciacion  de  las 
oportunidades  que  se  ofrecen  al  desarrollo  comercial,  no  son  la 
causa,  en  esos  paises  del  Sur,  de  la  perdida  6  desperdicio  de  energia 
de  fuerza  hidraulica  cuyo  aprovechamiento  es  ya,  comercialmente 
factible.    Lo  mismo  que  en  los  Estados  Unidos,  el  primer  requisito 
para    la    promocion    del    desarrollo    de    la    fuerza    hidraulica 
y     por    consiguiente,    para    prevenir    el     desperdicio    de    este 
recurso    natural,    es    el    aliento    legislativo    para    el    empresario 
l>rivado  que  debe  proporcionar  el  capital  para  el  aprovechamiento 
de  la  energia  hidro-electrica.     Los  riesgos  consiguientes  a  tal  in- 
version, aun  bajo  las  leyes  y  reglamentos  mas  favorables,  son  muy 
grandes.    Los  riesgos  fisicos  pueden  vencerse  6  disminuirse.    Ante 
esos  riesgos  el  capitol  no  se  muestra  timido.     Lo  que  el  capital  pide 
en  inversiones  de  esa  especie,  es  certidumbre  de  la  posesion  y 
seguridad   contra   la   confiscacion,   suficientes   para   garantizar   el 
que  pueda  contarse  con  razonables  utilidades.     Tales  seguridades 
solamente  pueden  darlas  las  leyes  que  al  mismo  tiempo  que  pro- 
tejan  los  intereses  del  publico,  protejan  tambien  las  inversiones 
que  se  hagan  en  beneiicio  del  mismo  interes  publico  en  la  utiliza- 
cion  del  recurso  de  las  fuerzas  hidraulicas. 

En  ninguno  de  los  paises  de  Hispano  America  se  han  formu- 
lado  las  leyes  de  tal  manera  que  atraigan  la  inversion  del  capital 
privado.  El  hecho  de  que  ya  existan  tales  inversiones  solamente 
indica  la  certeza  de  mucho  mayor  desarrollo  en  no  muy  lejano  dia, 
siempre  que  se  disminuyan  6  eliminen  los  riesgos  de  leyes  irracio- 
nales  que  atenten  contra  tales  inversiones. 

DERECHOS  DE   AGUA   EN    LOS  PAISES   HISPANO  AMERICANOS 

En  lo  que  aun  falta  de  esta  memoria  se  sumarizan  las  leyes  y 
reglamentos  de  los  derechos  de  agua  en  Argentina.  Chile,  Colombia, 
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Cuba  y  Puerto  Rico,  Uruguay,  Venezuela,  Brazil  y  Mexico;  y  la 
memoria  concluye  asi: 

conci*usi6n 

Es  obvio  que  la  conservacion  de  los  recursos  hidraulicos,  por 
medio  del  aprovechamiento  de  las  fuerzas  de  agua  desperdiciadas 
en  los  paises  Pan-Americanos,  inclusive  los  Estados  Unidos,  puede 
solamente  obtenerse  por  medio  de  la  adopcion  de  una  politica 
legislativa  que  invite  la  inversion  privada  de  capitales  en  tales 
empresas.  La  falta  universal  de  las  actuales  legislaciones  en  esta 
materia,  es  que  el  capitalista  que  proyecta  invertir,  que  solicita  una 
concesion  6  permiso,  es  mirado  como  individuo  que  pide  para  su 
solo  beneficio  que  el  publico  le  haga  un  obsequio.  Demasiado 
prevalece  la  teoria  de  que  puesto  que  los  recursos  del  agua  son 
recursos  naturales,  son,  por  esa  misma  razon,  puramente  un 
recurso  publico  y  que  ni  por  la  naturaleza  6  por  la  Ley  ban  de 
desarroUarse  en  manera  que  no  sea  bajo  la  directa  vigilancia  de 
las  autoridades  publicas  y  para  el  exclusivo  y  directo  beneficio  del 
publico  en  general.  Las  fuerzas  hidraulicas  son  por  su  naturaleza, 
locales.  La  aseveracion  de  un  derecho  de  beneficio  por  medio  de 
la  general  participacion  del  publico  en  los  productos  derivados  del 
aprovechamiento  de  las  fuerzas  hidraulicas,  es  una  aseveracion 
de  que  las  fuerzas  hidraulicas  naturales  no  tienen  otro  objeto  que 
el  de  producir  para  el  tesoro  publico.  Tal  apreciacion  de  los  re- 
cursos de  las  fuerzas  hidraulicas  conduce  al  sistema  de  legisla- 
cion  que  impone  por  ley  las  mayores  cargas  posibles  y  aun  im- 
posibles  sobre  los  hombros  del  empresario  particular.  La  experi- 
encia  ha  demostrado  que  el  aprovechamiento  de  las  fuerzas  hidrau- 
licas desperdiciadas  no  puede  alcanzarse  por  el  desarroUo  Uevado 
a  cabo  por  las  autoridades  publicas,  sino  solamente  mediante  capi- 
tales e  iniciativas  particulares.  Tales  empresas,  sinembargo,  piden 
con  derecho  tal  seguridad  6  garantia  para  su  inversion,  que  les 
de  suficiente  protecci6n  contra  confiscaciones  y  perdidas  de  sus 
inversiones,  y  contra  las  probabilidades  de  no  obtener  razonable 
provecho  de  su  esfuerzo. 

Hay  millones  de  pesos  de  capital  en  manos  de  financieros  Ame- 
ricanos listos  para  gastarse  en  empresas  de  desarroUo  de  fuerzas 
hidraulicas,  no  solamente  en  los  Estados  Unidos  sino  en  todas 
partes  de  Pan-America,  pero  que  se  esquivan  de  entrar  en  la 
empresa  por  razon  de  los  obstaculos  financieros  en  las  varias  re- 
publicas,  debidos  a  la  ausencia  universal  de  sistema  legislativo 
que  permita  a  esas  inversiones  el  considerarse  razonablemente 
seguras." 

[7951U] 
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THE  NECESSITY  OF  FEDERAL 
WATER  LEGISLATION 


The  subject  of  remedial  National  Water  Legislation  has  been 
long  agitated.  The  subject  is  of  immense  importance  to  the  citi- 
'  zens,  not  only  of  the  entire  nation  but  of  the  several  States.  It  is 
a  subject  particularly  interesting  to  engineers,  and  is  one  that 
is  discussed  by  all  classes;  but  the  principles  involved  are  pri- 
marily those  which  are  either  of  law  or  of  engineering.  Prom 
the  viewpoint  of  the  engineer,  the  lawyer  is  the  layman ;  from  that 
of  the  lawyer,  the  engineer  is  the  layman.  Some  engineers  have 
become  good  lawyers;  and  some  lawyers  have  become  good  en- 
gineers. I  speak,  of  course,  primarily  from  the  viewpoint  of  the 
lawyer. 

Laymen,  and  even  some  lawyers,  in  discussing  this  subject, 
disclose  a  lack  of  regard  for  certain  fundamental  principles  which 
should  not  be  overlooked  in  any  criticism  of  existing  federal  water 
laws,  or  in  any  suggestion  of  remedial  statutes.  Let  us  start  right 
tonight,  and  understand  the  necessary  bases  of  any  practical 
national  water  legislation.  Tn  a  misunderstanding  of  these  nec- 
essary bases,  arise  many  mistakes  and  even  impractical  sugges- 
tions which  are  often  presented. 

THE  NECESSARY   BASES   OF  XATIOXAL  WATER  LEGISLATION 

Referring  to  the  water  of  either  lakes  or  streams,  there  are  cer- 
tain established  principles  of  property  rights  and  of  constitutional 
law  which  necessarily  limit  legislative  power  whether  of  the  States 
or  of  the  Congress.  These  same  principles,  as  we  shall  see,  also 
limit  even  the  desirability  of  national  legislation.  Now,  there  are 
certain  rights  to  the  use  of  natural  waters,  belonging  either  to  the 
respective  States  or  to  individuals,  as  riparian  or  otherwise,  which 
have  been  established  as  public  or  private  property  rights  in  the 
different  States.  These  local  rights  so  established  cannot  be  dis- 
turbed, either  by  legislation  or  by  constitutional  amendment. 
The  exercise  of  any  legislative  power  is  limited  by  such  local 
rights.  Hut  these  local  rights  are  not  uniform.  They  vary  widely. 
But  the  important  point  here  is,  that  these  rights  are  established 
in  and  for  each  State,  under  the  law  of  the  respective  States,^ 

»St.  Anthony  Falls  Water  Power  Co.  v.  Water  Commissioners,  168  U.  S.,  358. 
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and  that  they  vary  in  different  States.  For  instance,  those  States 
situated  east  of  or  touched  by  the  Mississippi  River  have,  gen- 
erally, the  English  common-law  of  riparian  rights,  established  as 
property  laws  of  those  States ;  under  which  law  the  riparian  owner 
has  a  property  right  to  use  the  waters  of  a  stream,  and  the  bed  of 
a  stream,  for  his  private  enterprise,  exercising  such  use  to  the  full 
extent  that  it  does  not  unreasonably  interfere  with  like  use  by 
owners  above  and  below.  In  the  other  western  States  the  prop- 
erty law  is  quite  different,  for  there  this  English  law  of  riparian 
rights  has  been  either  in  whole  or  in  part  repudiated;  and  the 
rule  is  that  of  priority  of  appropriation,  under  State  laws  which 
view  all  water,  not  already  appropriated  for  individual  use,  as 
subject  to  State  control.  So  there  the  State  establishes  the  rules 
for  appropriation  through  which  water  rights  may  be  acquired 
as  property  rights  and  through  which  such  rights  may  be  lost. 

In  the  riparian-law  States  all  uses  of  the  water  of  a  stream  are 
subject  to  certain  definite  private  uses  which  are  paramount.-  Such 
are  domestic  uses,  uses  for  stock,  and,  to  a  reasonable  extent,  uses 
for  irrigation.  In  the  appropriation  States  the  property  right  is 
acquired  by  priority  of  appropriation,  and,  when  once  acquired, 
it  is  a  right  superior  to  that  of  any  subsequent  appropriation.  In 
some  of  these  western  States,  once  the  title  of  riparian  land  vests 
in  an  individual  he  has  a  prior  riparian  right,  subject  only  to 
appropriation  rights  acquired  prior  to  the  vesting  of  his  riparian 
title. 

These  are  the  property-right  laws  as  to  the  uses  of  water  estab- 
lished by  the  States,  and,  as  I  have  shown,  the  State  law  controls. 
These  are  the  property-right  laws  with  reference  to  non-navigable 
waters.  The  laws  as  to  these  rights  are  the  same  also  with  respect 
to  navigable  waters.  But  with  this  exception :  That  there  is  one 
use,  and  with  it  a  certain  right  of  control,  with  respect  to  nav- 
igable waters,  which  are  paramount  to  any  rights  of  the  States 
or  of  the  individuals  thereof.  I  refer  to  the  constitutional  right 
of  the  national  legislature  to  regulate  and  control  the  uses  of 
waters  of  navigable  streams,  for  the  sole  purpose  of  preventing 
any  unreasonable  obstacle  or  interference  with  navigation.  This 
power  is  derived  from  the  clause  of  the  Federal  Constitution  giv- 
ing to  the  Federal  Government  the  right  to  *' regulate  commerce." 
It  has  been  held  that  the  Congress  has  the  power  to  protect 
navigable  streams, — that  is,  the  natural  highways  of  commerce, 
— in  the  interest  of  navigation.  The  power  of  control  is  para- 
mount to  every  other  use,  and  is  controlling  upon  the  States  and 
upon  individuals.  But  this  is  limited;  and,  with  this  one  excep- 
tion so  expressly  limited,  all  powers  of  control  belong  to  the 
States,  and  the  uses  of  waters  are  governed  by  the  laws  of  the 
States.  For  the  Federal  Constitution  is  an  instrument  of  dele- 
gated powers,  powers  delegated  to  the  National  Government  by 
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the  States;  by  which  the  powers  of  that  government,  and  of  its 
Congress,  are  limited.  And  it  is  an  elementary  proposition  that 
powers  not  so  expressly  delegated  are  reserved  to  the  respective 
States. 

EFFECT  OF  THESE  LEGISLATIVE  BASES 

Now,  it  is  apparent  that,  in  formulating  any  national  water 
legislation  these  fundamental  bases,  of  which  I  have  spoken,  must 
be  taken  into  consideration.  The  expressly  limited  powers  only 
of  the  National  Government  can  be  exercised  by  the  Congress; 
and,  subject  only  to  that  limited  paramount  right  of  control,  the 
law  of  the  State  governments  is  controlling. 

Now,  it  seems  to  me,  these  necessary  considerations  were  too 
much  overlooked  in  the  report  of  the  committee  of  the  American 
Society  of  Civil  Engineers,  which,  as  I  understand  it,  is  your 
special  subject  for  this  evening.^  That  committee,  appointed  in 
1913,  submitted  this  report  three  years  afterwards,  although  the 
subject  matter  of  this  report  has  been  under  discussion  in  the 
Congress  for  nearly  ten  years.  Since  1910  there  has  been  no  sub- 
stantial dispute  that  the  present  federal  water  laws  are  imprac- 
ticable, and  the  only  question  has  been  as  to  what  form  the  admit- 
tedly necessary  remedial  legislation  should  take.  It  is  true,  this 
committee-  report  admits  that  its  recommendations  for  a  new 
national  water  law  could  probably  not  be  adopted  without  con- 
stitutional amendment.  I  doubt  that  any  constitutional  amend- 
ment, after  property  laws  and  rights  of  uses  of  water  have  been 
established,  could  be  a  valid  basis  for  the  legislation  proposed  by 
this  report.  But  it  seems  to  me  that  the  report  takes  too  theoret- 
ical a  view  of  the  subject ;  for  the  questions  involved  are  practical 
and  are  pressing.  The  energy  of  engineers'  societies  should  be 
directed  fo  promoting  remedial  legislation  within  constitutional 
limits.  This  committee  recommends  that  the  now  paramount  right 
of  control  to  protect  navigation  should  be  made  subject  to  all 
other  uses.  This  does  not  seem  practicable;  nor  is  it  consistent 
with  the  natural  use  of  streams  as  highways.  No  such  subordina- 
tion of  this  now  natural  and  paramount  use  could  be  effected  by 
the  Congress,  because  the  only  power  of  that  legislature  is  pre- 
cisely this  one, — to  protect  the  interests  of  navigation. 

This  committee  would  have  a  national  water  law  which  rec- 
ognizes the  use  of  water  in  the  following  order  of  precedence: 
(1)  Public  water  supplies;  (2)  watering  live  stock  and  irrigation. 
Precedence  of  these  is  urged  as  affecting  food  supplies.  But  I 
have  already  pointed  out  that,  by  the  law  already  established  and 
controlling,  these  domestic  uses, — and  this  includes  public  water 


on 


'Report  of  Special  Committee  of  the  American  Society  of  Civil  Enj^neers, 
Xational  Water  Law.  presented  at  Its  annual  meetingr.  January  19,  1916. 
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supply  for  the  same  uses, — are  paramount.  So,  therefore,  there 
is  no  need  of  the  establishing  of  such  precedence  by  national  legis- 
lation, even  if  the  national  legislature  had  the  power. 

Next,  (3)  sewage  disposal.  This  precedence  as  to  sewage  is 
recommended  to  be  made  prior  to  these  next  uses  named.  To 
create  such  a  precedence  would  not  only  be  beyond  the  powder  of 
the  Congress,  as  I  have  shown,  but  would  be  repugnant  to  the 
property  law  of  the  States  already  established,  which  on  this  point 
would  be  controlling.  Moreover,  it  would  be  against  law  and 
against  reason,  for  it  is  against  natural  rights.  There  is  no  nat- 
ural right,  and  no  legal  right,  to  pollute  unreasonably  the  natural 
waters,  whether  it  be  by  an  individual  or  by  a  community.  The 
pollution  of  natural  streams  by  sewage  is  an  infringement  of  both 
public  and  private  rights  to  have  the  natural  waters  flow  in  their 
natural  state.* 

Next  in  precedence,  the  committee  would  place  (4)  the  uses 
of  waters  for  power;  and  (5)  the  uses  for  navigation.  The  recom- 
mendations of  this  committee,  however  theoretically  desirable, 
are,  taken  altogether,  unfeasable  from  any  practical  viewpoint. 
I  apprehend  that  a  better  knowledge  of  the  fundamental  prin- 
ciples of  water  legislation,  would  have  made  these  recommenda- 
tions somewhat  different;  but  they  illustrate  my  point  that  much 
misunderstanding  of  the  fundamental  law  is  causing  great  confu- 
sion in  the  discussion  of  this  subject. 

PSEUDO-COXSERVATIONISTS 

Another  great  source  of  confusion,  and  one  of  the  obstacles 
which  are  most  hindering  the  adoption  of  remedial  legislation,  is 
the  attitude  of  certain  people  who  pretend  to  represent  the  '*  con- 
servation'' of  natural  resources.  Pinchot  (Gifford,  not  Amos) 
and  his  cult  are  the  arch-obstructionists  to  progress  in  these  mat- 
ters. Their  fight  is,  not  to  obtain  legislation  which  is  remedial 
of  obvious  and  admitted  defects,  but  to  prevent  legislation  pro- 
motive of  water-power  development.  They  w^ould  even  add  to 
the  impossible  restrictions  of  existing  legislation.  They  would 
proceed  only  on  the  theorj-  that  the  State  or  the  Nation,  as  the 
case  may  be,  has  practically  entire  ownership  and  control  of  all 
the  uses  of  water  and  of  all  the  advantages  of  revenues  derivable 
therefrom;  and  they  stick  to  this  theory  with  such  pertinacity 
that,  no  matter  what  remedial  legislation  is  proposed  or  intro- 
duced in  the  Congress,  or  in  any  of  the  States,  they  resort  to  everj^ 
sort  of  warfare  and  misrepresentation  in  order  to  prevent  water- 
power  development  by  private  capital,  and  with  full  knowledge 
that  without  the  investment  of  private  capital  the  natural  water- 
power  resources  of  the  nation  must  continue  to  waste. 

■"Pollution  of  "Waters  of  Lake8  and  Streams/'  by  Rome  G-  Brown,  prepared 
for  Amer.  Water  Works  Assn.,  1900,  published  with  additional  notes  in  Annual 
Report  of  Minn.  State  Board  of  Health,  1901-2. 
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These  pseudo-conservationists  have  the  wrong  view  of  '*  con- 
servation'' as  applied  to  the  development  of  water  powers.  It  is 
true,  of  course,  that  the  conservation  of  the  fuel  resources,  whether 
it  be  coal,  oil,  or  timber,  means  the  prevention  or  postponement 
of  their  use  so  far  as  reasonably  possible ;  for  these  resources  are 
exhaustible,  and  unnecessary  use  means,  therefore,  waste.  Con- 
servation as  applied  to  water  powers,  however,  means  precisely 
the  opposite  from  what  it  does  when  applied  to  fuel  resources; 
for  conservation,  properly  viewed,  means,  not  prevention  from 
use,  but  a  saving  from  waste. 

Wherever  and  whenever,  on  the  face  of  this  globe,  one  cubic 
foot  of  water  flows  in  one  second  from  a  certain  elevation  to  an 
elevation  one  foot  lower,  there  is  exerted  a  definite  amount  of 
energy,  which  is  exactly  computable.  That  energy  is  represented 
in  horse  powers  by  the  fraction  ^^  which  is  .1136  horse  power. 
Increase  the  amount  of  water  flowing,  and  you  proportionately 
increase  the  horse  powers  of  energy  exerted.  Increase  the  dis- 
tance of  the  fall  and,  again,  you  increase  proportionately  the 
amount  of  energy.  If  such  flow  is  so  located  that  its  development 
by  the  investment  of  capital  is  commercially  feasible,  then,  so  long 
as  development  is  postponed,  there  is  a  continuing  waste  of  energy 
which  can  never  be  recouped.  We  burn  up  a  ton  of  coal  to  obtain 
and  utilize  energy  from  it,  and  when  it  is  once  burned  it  is  gone 
forever.  If  we  postpone  its  consumption  by  economic  methods, 
then,  to  that  extent  of  postponement  of  consumption,  we  are 
saving  from  waste.  In  the  case  of  water  power,  however,  every 
prevention  or  postponement  of  utilization,  otherwise  commercially 
feasible,  involves  a  waste.  It  is  a  waste  of  energy  from  that  nat- 
ural resource  which  the  French  call  la  houille  blanche, — *' white 
coal.*'  One  horse  power  of  water  power  utilized  for  one  year, 
or  365  24-hour  days,  is  equivalent  approximately  to  the  power 
that  is  developed  from  12  to  15  tons  of  coal.  One  horse  power  of 
water  power  utilized  through  one  month  is  the  equivalent  of  the 
use  of  a  ton  of  coal ;  and  one  kilowatt  of  water  power  utilized  for 
three  weeks  is  equivalent  to  the  use  of  a  ton  of  coal.  Our  nation's 
coal  resources  are  approaching  exhaustion  with  computable  cer- 
tainty and  steadiness.  Coal  is  now  largely  used  as  a  source  of 
power  where  water  power  is  running  to  waste,  which  otherwise 
than  for  legislative  obstacles  would  be  feasible  of  development 
and  use.  Conservation  of  water  power  means,  therefore,  not  pre- 
vention from  use,  not  postponement  of  use,  but  the  most  imme- 
diate and  extensive  use  possible.  Moreover,  it  means  a  double 
conservation,  because  thereby  is  prevented  or  postponed  the  other- 
wise more  rapid  exhaustion  of  fuel  resources. 

This  false  theory  of  conservation,  to  which  I  have  referred,  and 
the  propaganda  of  misrepresentation  through  which  it  is  pro- 
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moted,  have  constituted  the  greatest  obstacles  to  the  adoption  of 
remedial  water  legislation/ 

PRESENT  LEGISLATIVE  DEFECTS 

There  are  today,  in  the  United  States,  stated  in  round  figures, 
20,000,000  kilowatts  of  water-power  energy  which  under  reason- 
able legislative  conditions  would  be  feasible  for  actual  commercial 
development,  but  four-fifths  of  which  are  undeveloped  and  still 
running  to  waste ;  and  of  this  waste  75%  is  upon  navigable  streams 
which  are  under  federal  control  for  navigation  purposes.  This 
waste  upon  the  navigable  streams  is  due  to  the  unreasonable  bur- 
dens and  restrictions  which,  under  the  present  national  water 
laws,  are  imposed  upon  investors  in  water-power  development. 
These  water  powers,  which  (not  directly,  but  indirectly  and  even 
then  only  in  a  limited  sense,  as  I  shall  show)  are  under  federal 
control,  are  of  two  classes:  (1).  Those  upon  the  public  domain; 
and  (2)  those  upon  navigable  streams  outside  the  public  domain. 
Before  proceeding  to  the  discussion  of  necessary  remedial  legis- 
lation let  us  summarize  the  defects  of  the  present  laws. 

Water  Powers  on  the  Public  Domain: 

Water  powers  upon  the  public  domain  are  largely  within  the 
so-called  * 'forest  reserves";  such  water  powers  being  upon  land 

*The  pamphlet  recently  circulated  broadcast  by  Mr.  Plnchot,  in  the  name  of 
the  National  Conservation  Assn.,  of  which  he  is  president,  entitled  "An  Analysis 
of  the  Shields  and  Myers  Water-Power  Bills,"  is  an  example  of  the  Inaccuracy 
and  misleading  nature  of  the  criticisms  emanatinjr  from  that  source.  Note  the 
following  Plnchot  statements  about  the  Shields  bill,  with  answers  thereto  which 
are  obvious  from  the  analysis  of  the  bill  shown  in  this  address:  1.  The  grant 
is  perpetual.  (Not  so.  It  is  expressly  made  determinate,  but  only  in  such  a 
way  as  to  protect  somewhat  the  investment  already  made.)  2.  It  postpones 
exercise  of  right  of  eminent  domain  by  government  until  end  of  60-year 
term.  (Not  so.  It  neither  pretends  to  do  so,  nor  could  such  thing  be  done  even 
if  expressly  provided.)  8.  no  compenpation  for  valuable  privileges.  (Not  so. 
Locks  and  other  navigation  facilities  are  at  expense  of  grantee  and  other  ex- 
penses to  the  advantage  of  the  public.  What  Mr.  P.  has  most  in  mind  is,  that 
no  toll  or  charge  per  horse  power  produced  is  levied,  but  such  levy  would  be 
without  right  or  authority,  as  here  shown.  Mr.  P.'s  whole  theory  is,  that  water 
powers  should  be  revenue  producing  to  tlie  government  at  the  expense  of  the 
investor.)  4.  At  end  of  term  taking  over  by  new  grantee  could  be  only  by  vol- 
untary sale  by  old  grantee.  (Not  so.  See  Sec.  6.  providing  that  new  grantee 
pay  fair  value  same  as  government  would  if  it  took  over  the  privilege  to  itself, 
and  amount  to  be  paid  fs  determined  by  proceedings  and  binding  upon  the  old 
grantee.)  6.  In  taking  over  the  property  the  value  of  grant  itself  would  have 
to  be  Included  in  the  compensation  provided.  (Not  so.  See  quotation  from 
Sec.  6  below,  "no  value  shall  be  claimed  by  or  allowed  to  the  grantee  for  the 
rights  hereunder  granted.")  6.  If  in  taking  over  the  property  a  municipality 
becomes  the  new  grantee,  it  has  to  pay  compensation  the  same  as  other  new 
grantees.  (True.  But  there  is  no  reason  why  property  should  be  taken  with- 
out compensation  for  the  use  of  a  municipality.)  7.  Grant  is  to  individuals 
only  for  private  purposes,  and  for  public  service  purposes  to  a  public  service 
corporation  only.  (True.  For  if  to  individuals  for  public  service  the  public 
interest  as  to  controlling  rates  could  not  be  safeguarded  under  the  regulation 
laws  applicable  to  public  service  corporations.)  8.  Preference  in  grant  Is  given 
to  applicants  having  acquired  rights  connected  with  the  site  in  question.  (True. 
But  this  is  another  merit  of  the  bill.  It  recognizes  vested  rights  in  property 
and  prevents  their  confiscation  to  the  advantage  of  competitors  who  might 
desire  to  suppress  an  enterprise  already  started.)  Mr.  P.^s  criticisms  of  the 
Myers  bill  are  of  the  same  class.  He  opposes  any  water  legislation  which  is 
really  remedial  of  present  legislative  obslacles  to  development.  See  "Water- 
Power  Development — Criticism  of  the  Shields  and  Myers  Bill  Answered,"  pub- 
lished by  the  Water-Power  Development  Assn.,  Munsey  Bldg.,  Washington,  D.  C. 
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owned  by  the  United  States.  The  power  of  control  partakes  of 
the  nature  more  of  a  proprietary  right  of  control  than  of  one 
restricted  by  express  constitutional  provisions.  As  to  these  water 
powers  the  question  of  legislation  is  one  more  of  policy  than  a 
constitutional  one.  But  the  policy  heretofore  adopted  is  one  of 
unreasonable  restriction.  A  permit  has  to  be  obtained  from  the 
Department  of  Agriculture  or  the  Department  of  the  Interior, 
whichever  has  control  over  the  site  in  question,  and,  no  matter 
how  much  the  investment  required,  the  permittee  must  accept  a 
permit  which  is,  upon  its  face,  and  is  in  fact,  arbitrarily  revocable 
at  any  time, — ^that  is,  revocable  by  the  same  department  that 
g^nts  the  permit.  His  permit,  also,  may  be  made  subject  to  any 
conditions  which  the  department  may  see  fit  to  impose  at  the 
time  the  permit  is  granted.  But  this  is  not  all,  for  his  permit 
is  made  subject  to  any  further  condition  which  the  same  depart- 
ment may  at  any  time  choose  to  impose,  adding  further  burdens 
or  restrictions,  even  after  his  investment  has  been  made.  Indeed, 
if  a  homesteader  happens  to  make  entry  upon  the  land  covered 
by  the  site  occupied  by  the  investor's  water-power  plant,  then 
immediately  the  permit  is,  by  virtue  of  such  entry,  automatically 
revoked.  And  in  neither  case  is  the  investor  protected  by  pro- 
vision for  compensation.  His  entire  investment  is  at  the  hazard 
of  loss  or  confiscation  from  the  moment  it  is  made. 

Again,  even  if  the  water-power  site  is  located  outside  of  the 
public  domain  and  it  becomes  necessary  to  use  or  cross  any  part 
of  the  public  domain  for  a  transmission  line  or  otherwise,  then, 
no  matter  how  slight  the  use,  a  permit  must  be  gotten  for  such 
use,  and  the  same  hazard  of  revocation  prevails  as  in  the  case  of 
a  permit  for  a  public  domain  site." 

The  result  is,  that,  out  of  about  5,000,000  kilowatts  of  energy 
commercially  feasible  to  be  developed  from  the  water  powers  upon 
the  public  domain,  only  about  one-tenth  have  been  developed. 
4,500,000  kilowatts  of  energy  on  the  public  domain  are  unneces- 
sarily and  unreasonably  allowed  to  continue  to  waste,  because  the 
legislative  restrictions  and  hazards  prevent  the  necessary  invest- 
ment of  private  capital. 

Water  Powers  on  Navigable  Streams: 

Prior  to  1899  the  federal  water-power  statutes,  consistently 
with  the  constitutional  power  to  prevent  unreasonable  interfer- 
ence with  navigation,  simply  provided  that  no  dam  should  be 
built  or  operated  in  a  stream  in  such  a  manner  as  to  interfere 
with  navigation ;  but  in  that  year  the  statute  was  modified  so  as 
to  require  a  special  act  of  the  Congress  permitting  the  construc- 

•  "Steam  Power  v.  Electric  Power  Rights  on  the  Public  Domain,"  by  Samuel 
Herrick,  Case  Sk  Comment,  Rochester,  N.  T.,  September.  1916. 
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tion  of  a  dam  upon  a  navigable  stream.  Each  act  of  Congress 
had  its  own  conditions  or  restrictions  suitable  to  the  particular 
enterprise.  Under  these  laws  reasonable  conditions  of  consent 
were  obtained  so  that  until  1906  water-power  development  pro- 
gressed with  rapidity.  In  1906,  however,  and  with  an  amendment 
in  1910,®  the  theory  of  national  legislation  was  changed  to  that 
of  the  control  of  water  powers,  as  such,  and  not  merely  as  neces- 
sary to  protect  navigation  interests.  Restrictions  were  then  added 
which  made  the  investment  of  private  capital  in  water-power 
development  impossible.  You  have  seen  developments  on  navi- 
gable streams  within  the  past  few  years,  but  none  of  these  has 
been  made  under  any  permit  granted  under  act  of  Congress  since 
1907.  These  developments  are  under  consents  granted  under  prior 
acts.  The  absurd  and  unconstitutional  theory  of  these  statutes 
of  1906  and  1910  is,  that,  having  the  power  to  withhold  consent, 
the  Congress  may,  if  it  consents,  attach  any  conditions  that  it 
chooses,  and  that  it  may. delegate  such  power  of  imposing  condi- 
tions to  the  War  Department.  The  theorj'  of  these  statutes  is, 
that  they  should  provide  all  the  conditions  under  which  any 
subsequent  consent  should  be  granted  by  Congress,  and  that  there- 
after any  consent-act  of  Congress  should  be  subject  to  those  con- 
ditions. 

These  statutes  have  caused  an  absolute  stagnation  of  develop- 
ment of  water  powers,  and  they  are,  therefore,  repugnant  to  the 
very  idea  of  conservation.  Through  the  very  period  when  water 
power  has  been  made  more  and  more  available  for  use  by  the 
development  of  electrical  transmission,  and,  therefore,  has  been 
more  and  more  in  demand,  water-power  development,  and  the 
industrial  development  which  goes  with  it,  have  been  retarded 
and  prevented. 

Note  the  hazards  and  burdens  placed  upon  private  investment 
by  these  statutes.  The  term  of  the  permit  cannot  exceed  50  years, 
and  at  the  end  of  that  time  the  permittee  has  no  rights  whatever. 
No  consideration  is  taken  of  the  length  of  time  required  to  build 
up  his  business  and  to  get  on  a  profit  paying  basis,  nor  of  the 
necessary  investment  to  keep  his  plant  up-to-date.  At  the  end 
of  the  50  year  term,  or  a  shorter  term  if  it  were  made  shorter, 
he  must  lose  his  entire  investment.  To  save  himself  from  this 
loss  he  must  amortize  his  plant;  that  is,  he  must  add  to  his 
charges  for  service  such  amounts,  beyond  the  otherwise  ordinary 
charges  necessary  to  bring  a  fair  profit,  as  are  sufficient  to  pay 
him  back,  by  the  end  of  his  term  his  entire  investment.  In  many 
instances  this  would  make  his  charges  beyond  the  rate  which 
would  bring  a  demand  for  his  service. 

'Act  of  June  21,  1906.  34  U.  S.  Stat.  L.,  386;  Act  of  June  23,  1910,  36  U.  S. 
Stat.  L.,  693. 
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But  that  is  not  his  only  hazard.  Ills  permit  may  be  arbitrarily 
revoked  at  any  time  before  the  end  of  his  term,  and  that  too 
without  compensating  him  adequately  for  his  investment.  More- 
over, arbitrary  conditions  at  the  will  of  the  War  Department 
may  be  imposed,  and  the  nature  and  extent  of  the  burdens  or 
hazards  which  may  thus  be  arbitrarily  imposed  are  left  indefinite 
and  uncertain.  Furthermore,  he  is  subject  to  such  conditions 
not  only  imposed  at  the  time  and  as  a  part  of  his  permit,  but 
is  also  subject  to  other  indefinite  and  uncertain  conditions  and 
burdens  which  may  be  imposed  subsequently  thereto. 

This  makes  it  impossible  for  any  investor,  acting  under  such  a 
consent  of  the  Congress  and  a  permit  issued  thereunder,  to  compute 
with  any  business-like  approximation  the  amount  of  the  invest- 
ment which  he  may  ultimately  be  compelled  to  make.  You  know, 
of  course,  that  where  the  investment-cost  per  horse  power  pro- 
duced exceeds  a  fixed  sum,  varying  under  various  conditions,  the 
enterprise  is  not  commercially  feasible;  that  is,  development 
and  operation  mean  a  loss  of  profit  and  a  loss  of  investment. 
These  water-power  developments  require  large  capital  and  careful 
financing;  all  of  which  is  impossible  in  the  face  of  these  uncer- 
tainties and  hazards  before  which  capital  necessarily  shrinks. 

These  are  the  reasons  for  the  present  stagnation  of  water- 
power  development  on  navigable  streams  in  this  country.  The 
legislative  defects  now  existing  are  apparent  and  not  denied  by 
any  sane  student  of  the  subject.^ 

It  does  not  satisfy  the  investor  to  say  to  him  that  the  power 
to  impose  these  hazards  and  burdens  will  not  be  exercised.  He 
naturally  demands  that  the  conditions  actually  imposed  and  those 
possible  to  be  imposed  be  made  reasonably  certain  and  definite 
so  that  he  can  make  a  business-like  computation  of  the  amount 
of  capital  which  will  be  require<l.  His  natural  business  caution, 
and  even  his  experience  in  these  matters,  warns  him  not  to  depend 
upon  any  element  of  good  faith  in  the  legislative  body  or  in  the 
department  which  has  any  delegated  power  of  control.  Why, 
down  here  at  Keokuk  the  investors  spent  $20,000,000  in  making 

^See  Report  National  Waterways  Commission,  S.  Doc.  No.  469,  62nd  Congr.. 
2d  sess..  p.  54.  On  this  and  otlier  points  see  the  following  dlscu.ssions  by  Rome 
G.  Brown:  "Limitations  of  Federal  Control  of  Water  Powers,"  argument  be- 
fore National  Waterways  Commission.  November,  1911,  published  as  S.  Doc. 
No.  721.  62nd  Cong.,  2d  seas..  May  27,  1912;  "The  Conservation  of  Water  Pow- 
ers." Harvard  Law  Review,  May.  1913,  reprinted  as  S.  Doc.  No.  14.  63d  Cong., 
1st  sess.;  "Improvement  of  Navigable  Rivers,"  address  before  National  Rivers 
and  Harbors  Congress,  December  .V5,  1913,  printed  as  S.  Doc.  No.  332.  63d  Cong., 
2d  sess.;  "The  Water-Power  Problem  In  the  United  States,"  address  before  In- 
ternational Water-Power  Congress,  Lyons.  France,  1914,  published  In  Yale  Law 
.lournal.  November,  1914;  "Laws  and  Regulations  Regarding  the  Use  of  Water 
in  Pan-American  (Countries,"  paper  before  Second  Pan-American  Scientific  Con- 
gre.ss.  held  at  Washington,  D.  C,  Dec.  27,  1915,  to  Jan.  8,  1916,  published  In 
proceedings  of  that  Congress.     An  illuminating  discussion  of  the  water-power 

{problem  both  from  legal  and  engineering  viewpoints  Is  given  by  Prof.  George 
•\  Swain  (formerly  Pres.  of  Amer.  Society  of  Civil  Eng.)  In  his  "Conservation 
of  Water  by  Storage."  published.  1915,  by  Yale  University  Press,  New  Haven, 
Conn. 
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a  navigation  improvement  in  connection  with  their  great  water- 
power  development.  This  construction  was  made  under  a  permit 
of  1905  in  which  the  conditions  were  made  fairly  certain  and 
definite.  But  the  act  of  Congress  granting  consent  contained  the 
usual  repeal  and  modification  clause ;  and  an  attempt  was  made  in 
the  Congress  to  add  burdens  of  great  expense  to  those  enterprising 
investors  under  the  claim  that  the  repeal  and  modification  clause 
was  unqualified  and  that,  therefore,  owners  and  their  property 
were  subject  to  any  further  or  different  conditions  and  burdens 
that  the  Congress  at  any  time  might  choose  to  impose.  The  in- 
vestor cannot  rely,  and  has  heretofore  refused  to  rely,  upon  any 
good  faith  on  the  part  of  legislators  to  treat  him  fairly  under 
existing  federal  statutes. 

RESULTS  OF  THIS  LEXJISLATION 

The  resulting  stagnation  of  water-power  development  has  been 
stated.  On  account  of  these  drastic  and  impossible  statutes  these 
natural  water-power  resources  of  the  country  are  prevented  from 
development.  They  prevent  conservation  because  they  compel  a 
continuance  of  waste.  Not  only  the  country  at  large  suffers,  but 
the  various  States  and  their  citizens  suffer,  because  they  are  not 
allowed  reasonable  conditions  for  the  development  and  utilization 
of  their  wasting  natural  resources.  The  individual  investor  is  pre- 
vented from  promoting  industrial  development  and  from  making 
investment  which  should  be  made  attractive  and  not  impossible 
for  him.  The  national  interests  are  suffering  more  and  more. 
This  country  needs  nitrates,  not  only  for  cheap  fertilizer,  but  for 
the  making  of  explosives.  Such  nitrates  are  made  from  the  air 
by  the  use  of  power.  There  have  been,  for  a  long  time,  over 
$50,000,000  of  capital  asking  for  an  opportunity  to  go  into  Ala- 
bama, for  instance,  to  develop  the  water  powers  of  that  State 
for  the  manufacture  and  sale  of  these  nitrates,  but  they  have  not 
been  able  to  obtain  business-like  conditions.  And  much  capital, 
which  has  been  ready  for  these  purposes  in  this  countr>%  has  been 
driven  to  the  utilization  of  water  powers  in  Canada,  and  even  in 
Norway. 

Next  as  to  the  proposed  remedial  legislation  which  is  now 
pending  in  Congress. 

THE  PROPOSED  MYERS  BILL— WATER  POW'ERS  OX  THE 

PUBLIC  DOMAIN 

We  have  seen  the  defects  of  the  statutes  now  pertaining  to  per- 
mits for  the  development  of  water  powers  on  the  public  domain. 
The  Myers  bill,  so-called  (S.  Bill  1060,  64  Cong.  1st  sess.),  is 
before  the  United  States  Senate  (as  a  substitution  for  H.  R.  408, 
known  as  the  Ferris  bill,  passed  by  the  House).  The  Myers  bill 
protects  investment  of  the  permitee  from  confiscation  by  providing 
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for  compensation  at  the  end  of  the  term  in  case  the  property  is 
then  taken  over  by  the  government  and  the  term  not  continued. 
It  protects  the  public  interest  by  requiring  reasonable  develop- 
ment from  time  to  time  as  market  conditions  require,  and  gives 
to  the  Interstate  Commerce  Commission  powers  to  regulate  rates 
for  interstate  service.  It  limits  the  arbitrary  authority  to  fix 
rental  charges,  as  conditions  of  the  permit,  to  a  charge  of  25c 
per  year  per  developed  horse  power.  Under  the  present  statute 
the  amount  of  these  charges  is  unlimited,  and  may  be  increased 
at  the  will  of  the  department  even  after  investment.  Such  charges 
are  not  viewed  as  inconsistent  with  the  exercise  of  the  power 
of  the  Congress  over  the  public  domain,  although  they  would  be 
inconsistent  with  the  power  of  the  Congress  over  water  powers 
outside  of  the  public  domain.*  This  is  for  the  reasons,  already 
stated,  as  to  the  diflference  between  the  scope  of  authority  of  the 
Congress  over  public  domain  lands,  and  that  over  streams  outside 
of  the  public  domain. 

The  bill  also  recognizes  the  power  of  the  State  to  regulate 
rates  for  services  which  are  purely  intrastate.  It  provides  for 
forfeiture  and  cancellation,  through  proper  proceedings,  for  non- 
compliance by  the  permitee  with  the  terms  of  the  statute  or  of 
the  permit  granted  thereunder.  It  exempts  water  power  leased 
for  municipal  use  from  rental  charges. 

The  merit  of  this  bill  is,  that  it  allows  the  investor  in  advance 
to  make  a  reasonable  approximation  of  his  necessary  ultimate 
investment,  without  having  it  subject  to  the  hazard  of  confiscation 
or  of  arbitrary  conditions  from  time  to  time  which  may  cause 
a  loss  in  whole  or  in  part  of  reasonable  profits  or  of  his  investment. 

THE  SHIELDS  BILL— WATER  POWERS  OUTSIDE  OF  THE 

PUBLIC  DOMAIN 

The  Shields  biU  (S.  3331)  was  passed  by  the  U.  S.  Senate 
March  8,  1916.  by  a  vote  of  46  to  22,  and  is  now  pending  in  the 
House.  The  following  are  the  chief  features  of  this  bill:  It 
obviates  a  special  act  of  Congress  for  each  development,  by  pro- 
viding that  the  Secretary  of  War,  with  the  advice  of  the  Chief 
of  Engineers,  may  grant  a  permit,  subject  to  the  conditions  of 
the  Act,  and  those  conditions  are  made  reasonably  certain  and 
definite  in  their  nature,  thus  preventing  any  general  arbitrary 
exercise  of  control  beyond  the  conditions  specified.  It  makes  all 
construction  subject  to  the  supervision  and  approval  of  the  War 
Department. 

It  is  pro\aded  that  the  grantee  may  be  a  private  company  or 
person  for  private  purposes,  or  a  municipal  or  public  service 

•"Who  Owns  the  Water  Powers?"  by  Rome  G.  Brown,  Case  &  Comment, 
Rochester,  N.  Y.,  Marcli,  1913. 
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corporation  for  public  service.  This  allows  the  regulation  of  rates 
for  public  service  under  public  utility  commissions. 

The  bill  also  specifies  the  nature  of  the  conditions  that  may 
be  imposed  by  the  Secretary  of  War  in  granting  a  permit.  First, 
construction  must  be  according  to  plans,  specifications,  drawings, 
and  maps  approved  by  the  War  Department.  The  plans  must 
be  best  adapted  to  the  improvement  of  navigation  and  also  to 
conserving  the  water  resources  of  the  region.  Then^  consistently 
with  reasonable  investment-cost,  the  l^ecretary  of  War  may  requin* 
construction  of  navigation  facilities  at  the  cost  of  the  grantee, 
but  under  plans  making  the  investment  cost  definite;  also,  that 
the  grantee  shall  furnish  free  power  to  operate  navigation  facili- 
ties ;  also,  that  the  government  may  afterwards  increase  the  navi- 
gation facilities  without  compensation  to  the  grantee  and  at  the 
cost  of  the  government ;  also,  that  the  grantee  shall  pay  to  the 
government  the  cost  of  investigation,  approval,  and  supervision 
of  construction  by  the  War  Department;  also,  that  the  grantee 
shall  pay  reasonable  charges  for  benefits  from  headwater  improve- 
ments operated  by  the  government;  also,  that  the  grantee  may 
use  government  lands  necessary  to  his  development,  upon  paying 
reasonable  compensation  for  such  use. 

As  to  all  conditions  which  may  be  imposed  by  the  Secretary 
of  War,  he  is  required  to  have  proper  regard  for  investment-cost 
and  consider  the  possibility  of  reasonable  return  on  the  invest- 
ment, and  to  give  to  riparian  owners  holding  rights  under  State 
laws  preference,  but  in  other  cases  to  give  preference  to  the  first 
applicant. 

Section  5  provides,  that  unless  revoked  for  cause  (under  Sec- 
tion 8)  the  permit  continues  50  years,  and  thereafter  shall  con- 
tinue until  revoked  for  cause  (under  Section  8),  or  terminated 
with  compensation  (under  Section  6). 

Section  6  provides,  that  after  the  50  year  term  the  government 
may  terminate  all  rights,  upon  two  years  ^  notice,  by  (1)  taking 
over  the  property  to  the  government,  or  (2)  issuing  a  permit  to 
a  new  grantee;  and  in  such  case  the  government  or  such  new 
grantee  shall  pay  the  '*fair  value," — 

"of  aU  the  property  of  the  grantee  which  constitutes  part  of  the  plant  of 
the  grantee  and  dependent  in  whole  or  in  part  upon  it  for  its  usefulness 
and  acquired,  necessary,  appurtenant,  valuable  or  serviceable  in  the  dis- 
tribution of  water,  or  in  the  generation,  transmission,  and  distribution  of 
power,  and  upon  paying  to  the  grantee  the  fair  value  of  said  property,  to- 
gether with  the  cost  to  the  grantee  of  the  lock  or  locks,  or-  other  aids  to 
navigation,  and  all  other  capital  expenditures,  required  by  the  United  States, 
and  assuming  all  contracts  entered  into  by  the  grantee  which  have  the 
approval  of  the  duly  constituted  public  authority  having  jurisdiction  there- 
of, or  which  were  entered  into  in  good  faith  and  at  a  reasonable  rate,  in 
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view  of  all  the  circumstances  existing  at  the  time  such  contracts  were 
made.  *  *  *  No  value  shall  be  claimed  by  or  allowed  to  the  grantee 
for  the  rights  hereunder  granted." 

This  **fair  value,"  if  not  agreed  to  between  the  Secretary  of  War 
and  grantee,  is  to  be  determined  by  proper  court  proceedings. 

Section  7  provides,  that  rates  shall  be  subject  to  State  laws, 
but  interstate  rates  shall  be  regulated  by  the  Interstate  Commerce 
Commission. 

0 

Under  Section  8,  failure  to  comply  with  the  conditions  of  the 
grant  is  made  a  misdemeanor,  and  also  subjects  the  grantee  to 
revocation  of  his  permit,  and  to  the  sale  of  his  property. 

Section  9  compels  beginning  of  construction  within  two  years, 
and  prosecution  of  same  with  due  diligence,  and  development  as 
fast  as  required  to  supply  reasonable  market  demands. 

Section  10  authorizes  the  Secretary  of  War  to  lease  surplus 
water  power  at  government  navigation  dams  on  reasonable  and 
fair  terms. 

Section  11  provides,  that  the  Act  shall  not  affect  constructions 
already  made,  except  Section  3  (Control  of  pools  and  lights  by 
Secretary  of  War,  and  fish  ways  by  Secretary  of  Commerce), 
Section.  7  (Rate  regulation).  Section  8  (Revocation  for  cause), 
Section  12  (Against  trusts  or  monopolies),  Section  13  (Repeal 
clause). 

Section  12  prohibits  combinations  with  unlawful  trusts  or 
monopolies. 

Section  13  is  the  clause  reserving  the  right  to  amend  or  repeal, 
but  it  also  provides  that,  after  investment  and  construction  under 
the  Act,  then  rights  and  property  used  thereunder  shall  be  deemed 
property  rights  of  the  grantee,  of  which  he  shall  not  be  deprived 
by  any  later  amendment  or  repeal,  except  upon  the  conditions 
provided  in  Section  6.  This  prevents  confiscatory  legislation  under 
the  guise  of  the  power  to  amend  or  rei)eal  the  Act. 

In  this  Shields  bill  the  utmost  care  has  been  given  to  protect 
every  public  interest,  and  to  exercise  to  the  utmost  extent  the 
power  of  Congress  to  regulate  and  protect  navigation  interests. 
It  contains  very  many  restrictions  and  conditions  which  are  bur- 
densome and  which  involve  great  expense  upon  the  grantee;  but 
the  jnerit  of  the  bill  is.  that  generally  these  conditions  are  definite 
and  when  imposed  they  will  permit  the  investor  to  compute  with 
some  degree  of  certainty  his  ultimate  amount  of  investment. 

The  provisions  of  this  bill  were  approved  by  Secretary  of  War 
Garrison,^  who,  after  giving  long  consideration  to  the  questions 

•See  Govt,  print  on  llearinprs  before  Committee  on  Interstate  and  Foreign 
Commerce  of  the  House  of  Representatives,  64th  Coni?.,  1st  sess..  entitled  "Gen- 
eral Dam  Legislation,"  Jan.  28,  1916:  also  "Federal  Water-Power  Legislation," 
by  Henry  J.  Pierce,  S.  Doc.  No.  468,  64th  Cong.,  1st  soss. 
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involved,  both  from  the  viewpoint  of  public  interests  and  also 
that  of  the  interests  of  the  investor,  recommended  the  provisions 
of  the  bill  as  providing  proper  remedial  legislation  upon  the 
subject. 

CONCLUSION 

Discussion  of  this  subject  has  been  very  lively  in  Congress, 
and  particularly  during  the  past  three  or  four  years.  Those 
members  of  Congress  who  are  informed  on  the  question  are  in 
favor  of  the  passage  of  the  Myers  bill. — the  public  domain  bill, — 
and  of  the  Shields  bill, — applying  to  water  powers  outside  of  the 
public  domain.  Against  these  measures  the  propoganda  of  Pin- 
chotism  has  thrown  itself  with  the  utmost  vituperation.  Pinchot 
is  discredited  in  Congress,  that  is,  on  this  subject;  so  he  and 
his  cohorts  resort  to  misrepresentation  through  the  public  press, 
and  by  distribution  of  misleading  pamphlets  constituents  of  con- 
gressmen are  misinformed,  and  some  congressmen  hesitate  to  act 
until  their  constituency  have  been  properly  educated.  It  is  an 
interesting  fact  that  Minnesota  has  in  the  Senate  the  best  informed 
man  on  this  subject.  I  refer  to  Senator  Nelson.  He  has  made 
a  special  study  of  this  subject  of  national  water  legislation  and 
he  favors  these  remedial  measures.  I  should  not  omit  mention 
of  Ex-Congressman  Stevens,  of  this  city,  who,  while  he  was  in 
Congress,  was  a  leader  in  the  House  upon  this  subject,  and  was 
working  for  these  very  measures.  Our  Minneapolis  Congressman, 
that  was,  was  quite  the  opposite  of  these  two  other  gentlemen; 
for  Congressman  Smith  has  been  playing  the  part  of  the  spokes- 
man for  the  Pinchot  ideas.  He  has  no  influence  on  this  subject 
within  Congress,  and  the  stuff  which  he  has  been  sending  out  for 
'* home-consumption"  is  very  amusing. 

In  closing  I  wish  to  say,  that  I  do  not  mean  to  criticise  in  detail 
the  views  of  the  committee  of  the  American  Society  of  Civil  Engi- 
neers, so  far  as  they  are  put  forth  as  theoretical  suggestions, 
independent  of  practical,  workable  ideas.  Their  report  looks  too 
far  ahead,  or  perhaps,  too  far  back.  It  does  not  promise  definite 
results  or  help.  I  have  shown  the  necessity  of  remedial  legislation, 
and  that  proper  remedial  measures  are  now  before  the  Congress. 
An  engineers'  society,  whether  it  be  the  American  Society  or  your 
own  local  society,  should,  it  seems  to  me,  do  their  utmost  by 
individual  and  organized  effort  to  promote  the  passage  in  Con- 
gress of  these  pending  bills, — the  Myers  bill  and  the  Shields  bill. 
For  this  purpose  you  should  co-operate  with  those  who  are  pro- 
moting these  laws,  and  thus  center  your  efforts  for  reform  of 
national  water  laws  in  accomplishing  something  now,  which  is 
really  practical,  and  which  promises  to  remedy  existing  obstacles 
to  water-power  development. 


